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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
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Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R, I. 
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Hon. ALFRED C. COXB, Circuit Judge» New York, N. T. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGBRS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Connectlcut ' New Haven, Conn. 

Hon. THOMAS I. CHATPIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDBR, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. LEARNBD HAND, District Judge, S. D. New York New York, N. Y. 
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Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmlngton, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 
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Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Plttsburg, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvanla Plttsburg, Pa. 
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CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



SECURITY NAT. BANK OF SIOTJX CITY, lOWA, v. OLD NAT. BANK 
OFB ATTIRE CREBK, MICH. 

(Circuit Court of Appeals, Elghth Circuit. February 22, 1917.) 

No. 4688. 

1. TbIAL ®=3395(5) FiNDINGS OF Fact — Ultimate Facts. 

In an action by the payée of a draft drawn by a bank as a remlttance 
of the amount collected on notes sent by the payée for collection, flndlngs 
that the drawer accepted checks drawn by an Insolvent corporation in 
favor of the maker of the notes as an uncondltlonal deposit, and not 
merely for collection, and that the maker and the bank intended that 
the eheck drawn by the maker in the bank's favor In payment of the notes 
should be honored in the usuel, course, and charged to the account of the 
maker on the books of the bank, were findings of ultimate facts, which 
the court was empowered to make. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § &31.] 

2. Appeal and Eebob <g=3987(2)— Revœw — Kndings bt Couet — Action at 
Law. 

Whether the trial court's flndlngs are supported by the agreed facts 
and the additlonal évidence is a question of fact on the welght of the 
évidence, which, in a trial of an action at law by the court, the national 
courts are forbidden to review by Const. Amend. 7, and Rev. St. §§ 649, 
700 (Comp. St. 1916, §§ 1587, 1668). 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3893.] 

8. Appeal and Ereob <S=209(1), 268(1) — Peesentino Questions Below — Evi- 
dence To Support Findings. 

The question whether there was any substantial évidence to sustala 
the findings, which is the only question as to the relation of the évidence 
to the ûndings reviewable by a fédéral appellate court, can be revlewed 
only when, by motion, objection, or request for a, déclaration of law, or 
some like action, it was presented to and decided by the trial court, and 
an exception to the ruling taken and allowed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 1290, 
1596, 1604.] 

4. Banks and Banking (©=>127 — Deposit — Conditional ob Absolute De- 
posit. 

A depositor and hls bank may agrée that checks or drafts on other 
banks, which he deposits, shall immediately become the property of the 
bank, or that the bank shall hold them and continue the crédit to him 
only on condition that they are pald in the regular course of business. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. |§ 304, 
310.] 

®=9For other cases see aame topic & KEY-NVMB&R In aU Kejr-Numbered Digests & Indexe* 
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5. Banks and Banking ©=12:3 — Deposit — Absolttte Deposit. 

A ciistomer, who deposits cliecks or drafts on other biinks with hls 
bank. wiiich gives him crédit In his gênerai account subject to cheek, 
tliereby transfers the tltle to the checks or drafts, and renders the bank 
his debtor to tlie amount thereot, in tbe absence of an agreement to the 
contrary. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 303, 
308, 311.] 

6. Banks and Banking ©sslST— Deposits — Absoltjte Deposit — Evidence. 

Where four checks on other banks were accepted by the depositor bank 
and placed to the crédit of the depositor, subject to its check, wlthout any 
spécial agreement, and the depositor bank honored checks on the ac- 
count to an amount exceeding the account, aside from the checks deposlted 
in payment of notes held by the bank for collection, which notes it can- 
celed and delivered to tlie depositor, the checks deposlted beeame the 
absolute property of the bank, notwithstanding the testimony of the bank 
officers that they intended to give a crédit for them conditioned on 
payment in due course. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
304, 310.] 

7. Banks and Banking <S=»142 — Honoring Checks — Estoppel. 

A bank, which honors or pays a check of a depositor in the mistaken 
bellef that his crédit is larger than it In fact is, or in the hope or mis- 
taken belief that checks which it has credited to his account will be paid, 
Is estopped as against the owner of the check from revoking or avoiding 
such payment, since the bank may know the state of its own accounts, 
which the owner of the check cannôt know, and since any other rule 
would resuit in intolérable delay, uncertainty, and confusion in commer- 
cial transactions. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 
410-413,] 

8. Banks and Banking <@=163 — -Patment of Notes — Acceptance of Check 

OF Makee. 

Where a bank, to whom notes of a depositor bave been sent for collec- 
tion, accepts the depositor's check in payment thereof, cancels the notes, 
and surrenders them to the depositor, and drawa and mails its draft 
for the proceeds of the notes, less its commission, there is an absolute 
payment of the notes, which, as against the payée, the bank caunot re- 
voke, so as to be relieved of liability on its draft. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 567- 
570.] 

9. Banks and Banking <S=>171(2) — Agency fob Collection — Notes Payablh 

AT Bank. 

When a bank at which notes are payable accepts an agency from the 
owner to coUect them, it is bound to préserve for him every rigbt he 
would bave had, if another party had accepted and performed with rea- 
sonable diligence the duty of such agent, and cannot defeat an action 
on its draft, which could not be deteated by another agent, who had 
made the collection under similar circumstances. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
598, 607, 608, 613-615.] 

In Error to the District Court of the United States for the Northern 
District of lowa; Wilbur F. Booth, Judge. 

Action by the Old National Bank of Battle Creek, Mich., against 

®=3For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Index*» 



SECURITY NAT. BANK V. OLD NAT. BANK S 

the Security National Bank of Sioux City, lowa. Judgment for plain- 
litï, and défendant brings errer. Affirmed. 

Tins is an action by the Old National Bank of Battle Creek, Micli., against 
the Security National Bank of Sioux City, lowa, on the latter's draft In favor 
of the former for $4,670.37 on the Continental & Commercial National Bank of 
Chicago, whlch was Issued and niailed to the plalwtlfC on August 1, 1913, was 
duly presented for payment and protested, but never paid, and the action re- 
sulted in a judgment for the drawee for the amount of the draft, interest, and 
costs. The défense was that the draft had been Issued and mailed to the plaln- 
tiff by the Security Bank for the purpose of transmltting to the plaintifC the 
proceeds of the collection of 4 promissory notes made by the Western Imple- 
ment Company, a partnershlp, In business at Sioux City, payable to the order 
of the Miehigan Buggy Company, a corporation of Michigan, indorsed by the 
latter, discounted by the plaintiff, and sent by It to the Security Bank, at 
whlch they were payable, for collection. The case was tried by the court 
under a stipulation that the jury was waiyed, that the statement embodied In 
the stipulation was "a statement of ail the facts material to the issues involv- 
ed in the case," that the court might make spécial findings which should 
embody the faets .stipulated, "and also such material facts as the court may 
find from the testimony of certain witnesses." The court made 33 spécial 
findings of fact. It is conceded that the first 31 are sustained by the agreed 
facts; the thirty-second and thirty-thlrd findings are challenged, on the 
ground that they are not supported by the stipulation and the évidence, and 
upon this ground, and upon the ground that the findings of facts are insuffi- 
cient to snstain the judgment, a reversai is sought. Laying aside the 2 find- 
ings assailed, the first 31 disclose thèse facts; 

The Michigan Buggy Company was a corporation maniifacturlng and selllng 
automobiles, with its principal place of business at Kalamazoo, Mich., and 
the Western Implement Company was a copartnership selllng automobiles and 
havlng its principal place of business at Sioux City, lowa. Atter March 1, 
191S, and untll some time in August of that year, It was engaged la re- 
celving, on consignment from the Michigan Company, automobiles for sale 
by it. About March 1, 1913, the Implement Company made and delivered to 
the Michigan Buggy Company its 4 promissory notes, aggregatlng $4,675.07, 
payable to the order of that company, at the Security Bank, on August 1, 1913. 
Thèse notes were made and delivered by the Implement Company, wlthout 
considération, for the accommodation of the Miehigan Company ; but they 
were in form regular commercial paper, and none of the parties In interest 
in this suit, except the Implement Company and the Michigan Company, had 
any notice that they were accommodation paper untll after the transactions 
whlch conditioned the rights of the parties to this suit were completed. Prier 
to July 19, 1913, the Michigan Company indorsed aud transferred thèse notes 
to the plaintiff, which discounted them in good falth for value. The plaintiff 
mailed them to the Security Bank for collection, and that bank received them 
on July 21, 1013. The Implement Company had made IHce accommodation 
notes for the Michigan Company to the amount of about $240,000, but nelther 
the plaintiff nor the Security Bank had notice of this fact. 

For about three years betore August 1, 1913, the Implement Company had 
been and was a customer of the Security Bank, and as such had been ac- 
customed to deposit with that bank checks of the Michigan Company on other 
banks, and to receive crédit for them by that bank when they were deposited, 
and ail such checks so deiwsited prier to July 30, 1913, had been paid in the 
regular course of business. On July 30, 1913, the Michigan Company was 
insolvent, but none of the other parties to thèse transactions had any notice 
of that fact until after the acts which fixed thelr rights herein had been per- 
formed. On July 26, 1913, the Miehigan Company sent to the Implement Com- 
pany 4 checks, aggregatlng $33,389.38, signed by Itself, payable to the order 
of the Implement Company, 2 on banks in Kalamazoo, Mich., and 2 on banks 
in New York, with instructions to pay from the proceeds thereof the four 
notes owned by the plaintlffs and other llke accommodation notes that were 
payable at the Security Bank on August 1, 1913. The Implement Company re- 
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ceived thèse checks In the afternoon of July 30, 1913, deposited them to Its 
crédit In the Securlty Bank, wMch recelved them, credlted them to the Im- 
plement Company in its gênerai aecount, whlch was subject to checks of the 
Implement Company, and gave that company Its dupllcate deposit slip, show- 
ing a crédit to the Implement Company of the aggregate amount of thèse 
checks. On the same day the Securlty Bank Indorsed each of thèse checks 
with the words "Prior indorsements guaranteed," and with an order to pay it 
to the bank to which it sent It, and mailed the 2 checks ou the Kalamazoo 
banks to the National Bank of the Republic at Chicago, and the 2 drawn on 
Kew York banks to the National City Bank of New York, for collection. 

On the inside cover of the passbook which had theretofore been furnished 
to the Implement Company, and which it was accustomed to use in maklng its 
deposits, was this prlnted notice: "Notice. Checks, drafts, and other papers 
recelved by us on deposit or f ir collection are taken at the depositor's risk 
only until we hâve reccived actual payment. We assume no responsibility 
for neglect or default of collectlng agents. We reserve the right at our dis- 
crétion, without llability, to forward items direct to drawee bank for retums." 
At the time the 4 checks, aggregatlng $33,389.38, were deposited, the 
aecount of the Implement Company showed a crédit balance of only $2,074.63, 
and there were checks outstanding more than sufficient to absorb it. After 
the deposit of the 4 checks, and the deposit of another item of $4,166.15, and 
the déduction of a check of $87 paid, there appeared on the books of the bank 
at the close of business on July 30, 1913, and at the opening of business 
on July 31, 1913, a crédit balance to the Implement Company of $39,543.16. 
Checks were drawn on this aecount and deposits made at will by the Imple- 
ment Company, and on the opening of business on August 1, 1913, there ap- 
peared on the books of the bank a crédit balance to the Implement Company 
of $38,269.13. In the absence of the crédit of the 4 checks made by the Mlchl- 
gan Company, the Implement Company had not a sufficient balance on the 
books of the bank to warrant the payment of the 4 notes owned by the plain- 
tifCs, or any like accommodation paper made by the Implement Company, nor 
had the Implement Company sufficient property to pay its accommodation 
paper^ or any substantial percentage of It. 

On August 1, 1913, Mr. Braskamp, one of the members of the partnership 
the Implement Company, brought into the Securlty Bank the check of the Im- 
plement Company on that bank for $12,932.50 to take up and pay 14 of its 
accommodation notes due on that day. Mr. Cummings, the assistant cashler of 
the bank, however, informed him that the bank had 19 such notes for col- 
lection, that he (Cummings) had prepared drafts for them, and asked him to 
give the bank the check of the Implement Company for $20,818.15. Thereupon 
Mr. Braskamp gave to the bank the check of the Implement Company upon 
the bank, payable to the bank, for $20,818.15, in payment of the 19 notes, 4 
of which were the notes owned by the plaintifC. The bank on receipt thereof 
believed the Michigan Company's 4 checks had been or would be paid, charged 
the $20,818.15 to the Implement Company on its books, stamped each of the 
19 notes paid, and surrendered them to their maker, the Implement Com- 
pany. Thereupon the Securlty Bank took from the proceeds of the 4 notes 
owned by the plaintiff its usual commission for collection, drew the draft in 
suit for the balance of the proceeds, and caused it to be mailed to the plaintiff 
in the usual course of business, some time after 4:30 p. m., on the train 
from Sioux City to Chicago, due to leave Sioux City at 4 :50 p. m. on August 
1, 1913. Before the draft was mailed, the books of the bank had been closed 
for the day, and the transaction had been closed on those books. 

There were other accommodation notes of the Implement Company, like 
thos^e of the plalntifC, in addition to the 19 whlch it paid with Its check for 
$20,818.15, which were payable at the Securlty Bank on August 1, 1913, and 
which the Michigan Company's checks for the $33,389.38 were sent to cover, 
and the Implement Company on August 1, 1913, made and delivered to the 
following named banks, respectlvely, its checks on the Securlty Bank in pay- 
ment of some of those notes, to wlt: Its check for $943.15, payable to the 
order of the lovva State Savings Bank, in payment of 1 such note; ita 
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check for $3,424.63, payable to the order of the Northwestern National Bank, 
in payment of 3 of such notes; and its check for $1,250.44, payable to the 
order of the Live Stock National Bank, in payment of 1 such note. AU thèse 
cheeks were presented to the Security Bank through the Sioux Oity clearing 
house, and were honored and paid by that bank on the Ist day of August, 1913, 
and at the close of business that day the crédit balance of the Implement 
Company, increased as it had been by the $33,389.38 crédit given by the 4 
Mlchigan Company's notes, was reduced by cheeks of the Implement Com- 
pany chargea against it that the bank had honored to $9,736.99. After the 
bank had closed, and the draft to the plaIntIfC had been mailed, and on August 
1, 1913, the Security Bank received notice by telegraph that the cheeks of 
the Michigan Company on the banks in Kalamazoo were dishonored. There- 
upon it took away from the Implement Company the accommodation notes 
which it had canceled and surrendered to it, caused the 4 notes that had been 
formerly held by the plaintifC to be protested on August 2, 1913, and then 
mailed them to the plaintlflf, whereupon the latter replied that it considered 
them paid, and that it held them subject to the order and disposition of the 
Security Bank. None of the 4 cheeks of the Michigan Company were ever 
paid, and that company was adjudged a bankrupt. 

ïhe facts which bave been reclted are derived from the first 31 flndings ot 
fact of the court below, and there are no other facts found by it of suffl- 
cient materiallty to modify or affeet the conclusion which the recited facts 
compel. In the bill of exceptions found in the record there appears, in addi- 
tion to the stipulation of the agreed facts, the testlmony of Mr. Manley, the 
président of the Security Bank, that he was famillar with the transaction ; 
that he knew that the Implement Company relied upon the 4 cheeks of the 
Michigan Company to pay Its notes ; that the bank relied on the payment of 
those cheeks when it honored the check of the Implement Company on it 
for the $20,818.15, marked its 19 notes paid, and dellvered them to their 
maker ; that he never Intended the recelpt and payment of the check as an 
absolute payment of the notes ; and that he did not Intend to extend crédit to 
the Implement Company. There is also found in the bill of exceptions the tes- 
timony of Mr. Cummings, the assistant cashler of the bank, who conducted 
the transaction of the payment of the notes with the proeeeds of the check for 
$20,818.15, that he did not personally receive the 4 cheeks of the Michigan 
Company for the $33,389.38, that he had In the past received instructions not 
to extend crédit to the Implement Company, that when he received the 
$20,818.15 he knew of the previous deposit of the 4 cheeks of the Michigan 
Company, and that they relied for absolute payment of the notes surrendered 
to the Implement Company that day upon the payment of the cheeks of 
the Michigan Company. 

The thirty-second and thirty-third findings of fact made by the court be- 
low, which are challenged by counsel for the Security Bank, were thèse: 

"(32) That the 4 cheeks received from the Michigan Buggy Company whlcli 
were placed in the défendant bank July 30, 1913, by the Western Implement 
Company, as set forth in findings 8 and 9, were placed there as a deposit and 
received by said bank as a deposit, and that it was the intention and under- 
standing of both the Western Implement Company and the défendant bank at 
that time that said deposit was not for collection merely, but was uneondltion- 
al and subject to check by the Western Implement Company. 

"(33) That the drawing of the check for $20,818.15 by the Weetern Imple- 
ment Company on the défendant bank August 1, 1913, and the delivery thereof 
to said bank, and the recelpt thereof by said bank, as set forth In tindlng 17, 
were ail done with the Intention and understanding, on the part of both said 
Western Implement Company and said bank, that said bank should honor said 
check in usual course, should charge the same to the account of the Western 
Implement Company, and ont of the moneys then standing to the unconditlon- 
al crédit of said Western Implement Company on the books of the bank, said 
bank should pay the notes of the Western Implement Company then in the 
hands of the défendant bank for collection, including the notes sent by the 
plaintiff bank." 
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George C. Scott and John R. Carter, both of Sioitx City, lowa 
(Wm. Milchrist, H. W. Pitkin, H. W. Brackney, and Homer B. Carter, 
ail of Sionx City, lowa, on the brief s), for plaintiff in error. 

C. M. Stilwill, of Sioux City, lowa (D. C. Shull, F. E. Gill, and /. 
U. Sammis, ail of Sioux City, lowa, on the brief), for défendant in 
error. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). [1,2] 
The judgment in this case is challenged on the grounds that the court's 
thirty-second and thirty-third findings of fact should be disregarded. 
becsuse they are not findings of ultimate facts, and are not sustained 
by the agreed facts and the évidence, and that the court's findings of 
fact are insufficient to support the judgment. But repeated perusals of 
ail the findings of fact and ail the évidence in this case leave no doubt 
that findings 32 and 33 are findings of ultimate and material facts, 
which the court was empowered by the acts of Congress and by the 
stipulation of the parties to deduce from the agreed facts and the évi- 
dence, and to make. Whether or not they are supported by the agreed 
facts and the évidence is the question whether or not they are sustained 
by the weight of the évidence, and that is a question of fact, which, in a 
trial of an action at law by the court, as in the trial of such an action by 
a jury, the national courts are forbidden by the Constitution and the 
law to review. Seventh Amendment to the Constitution ; Rev. Stat U. 
S. §§ 649, 700 (Comp. St. 1916, §§ 1587, 1668); Barnsdall v. Walte- 
meyer, 142 Fed. 415, 417, 73 C. C. A. 515, 517. 

[3] The only matter invoking the relation of the admissible évi- 
dence to the findings of fact of the court in an action at law that is 
reviewable by a fédéral appellate court is the question of law whether 
or not there was any substantial évidence to sustain the findings, and 
that question may be reviewed only when by motion, objection, request 
for a déclaration of law, or some like action, that spécial issue has been 
presented to and decided by the trial court, and an exception to its 
ruling has been taken and allowed, before the trial is concluded. No 
such motion, objection, or request was made in the court below, that 
court consequently made no ruling upon it, and no exception was tak- 
en to any such ruling, and the question of law whether or not there 
was any substantial évidence in the stipulation of facts and the testi- 
mony to sustain any of the findings of fact is not hère for review. 
U. S. Fidelity & Guaranty Co. v. Bd. of Comm'rs, 145 Fed. 144, 150, 
151, 76 C. C. A. 114, 120, 121, and cases there cited; Wtar v. Im- 
périal Window Glass Co., 224 Fed. 60, 63, 139 C. C. A. 622, 625 ; Fel- 
ker V. First National Bank, 196 Fed. 200, 202, 116 C. C. A. 32, 34. 
Moreover, if that question had been presented, the agreed facts and 
the évidence would hâve compelled the conclusion that there was there- 
in substantial évidence of the facts found in findings 32 and 33. Those 
findings, therefore, may not be set aside or disregarded. 

It is contended that the findings of fact are insufficient to support the 
judgment, because under the facts found (1) the deposit by the Impie- 
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ment Company with the Security Bank of the 4 checks of the Michi- 
gan Company, aggregating $33,389.38, and the crediting of that amount 
by the bank to the account of the Implement Company svibject to its 
checks on July. 30, 1913, was not an absolute crédit, but a crédit on con- 
dition that the Michigan Company's checks should be paid in the reg- 
ular course of business ; (2) that the présentation to the Security Bank 
by the Implement Company of its check on that bank, payable to that 
bank, for $20,818.15, the acceptance by that bank of that check, and 
its charge of the amount of it to the account of the Implement Com- 
pany, its payment of the 4 notes of the Implement Company owned by 
the plaintiff, which the Security Bank held'for collection, its stamping 
of those notes paid, its surrender of them to their maker, and its send- 
ing to the plaintiff of its draft for the proceeds thereof, less its com- 
mission for collection, on August 1, 1913, did not constitute an absolute 
payment of the notes, or remittance of their proceeds, but left that 
payment and remittance subject to revocation at the will of the Security 
Bank in case the 4 checks of the Michigan Company were not paid; 
and (3) that, as the checks of the Michigan Company were not paid, the 
Security Bank rightfully revoked the payment of the notes, and the 
exécution and delivery of its draft, and is not liable thereon. In sup- 
])ort of thèse propositions counsel cite, and the court has carefully read 
and thoughtfully considered, Bellevue Bank v. Security National Bank, 
168 lowa, 707, 150 N. W. 1076; Inter-State National Bank v. Ringo, 
72 Kan. 116, 122, 83 Pac. 119, 3 L. R. A. (N. S.) 1179, 115 Am. St. 
Rep. 176; Merchants' National Bank v. National Bank of the Common- 
wealth, 139 Mass. 513, 2 N. E. 89; Steinhart v. National Bank, 94 Cal. 
362, 29 Pac. 717, 28 Am. St. Rep. 132; Second National Bank v. Cum- 
mings, 89 Tenn. 609, 18 S. W. 115, 118, 24 Am. St. Rep. 618; St. 
Louis & San Francisco Ry. Co. v. Joimston, 133 U. S. 566, 10 Sup. Ct. 
390, 33 L. Ed. 683 ; Goshorn v. Murray (D. C.) 197 Fed. 407; Stapvl- 
ton V. Cie des Phosphates de France, 88 Fed. 53, 31 C. C. A. 383; 
City of Sonierville v. Beal (C. C.) 49 Fed. 790; Beal v. City of Somer- 
ville, 50 Fed. 647, 1 C. C. A. 598, 17 L. R. A. 291 ; Griffin v. Erskine, 
131 lowa, 444, 109 N. W. 13, 9 Ann. Cas. 1193; Dille v. White, 132 
lowa, 327, 332, 109 N. W. 909, 10 L. R. A. (N. S.) 510; Blake v. Ham- 
ilton Dime Savings Bank Co., 79 Ohio St. 189, 87 N. E. 71, 74, 20 L. R. 
A. (N. S.) 290, 128 Am. St. Rep. 684, 16 Ann. Cas. 210. 

The opinions in the fîrst four cases and in some of the others cited 
tend strongly to sustain the propositions of counsel, but a searching ex- 
amination and considération of the décisions of the Suprême Court of 
the United States and of many other courts has convinced that those 
opinions are based upon views of the commercial law at variance with 
those of the Suprême Court, which are in themselves controîling in this 
court, and which, in our opinion, are sustained by the more "convincing 
reasons and the greater weight of authority. The issues of law which 
condition the décision of this case are questions of commercial law, 
upon which the décisions of the state courts, while always persuasive, 
instructive, and respected, are not conclusive; for it is not only the 
privilège, but the duty, of the national courts, imposed upon them by 
the Constitution and the statutes of the United States, to consider for 
themselves and to form their indépendant opinions and décisions upon 
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questions of commercial or gênerai law presented in cases of which 
they hâve jurisdiction, and it is a duty which they cannot justly re- 
nounce or disregard. Railroad Co. v. Lockwood, 17 Wall. 357, 368, 21 
L. Ed. 627 ; Carpenter v. Providence Washington Ins. Co., 16 Pet. 495, 
511, 10 L. Ed. 1044; Burgess v. Seligman, 107 U. S. 20, 33, 2 Sup. Ct. 
10, 27 L. Ed. 359; Independent School Dist. v. Rew, 111 Fed. 1, 11, 49 
C. C. A. 198, 208, 55 L. R. A. 364, and cases there cited. The consid- 
ération of the questions of law and fact at issue in this case and the 
décisions of the courts has led to thèse conclusions: 

[4] A depositor and his depository bank may make a valid agree- 
ment that checks and drafts on other banks, which he deposits and 
the bank places to his crédit, shall immediately become the absolute 
property of the bank, or that the bank shall hold them and continue 
the crédit to him for them only on condition that they are paid in the 
regular course of business. 

[5] But a customer of a bank, who deposits checks or drafts upon 
other banks with his bank, which gives him crédit therefor in his gên- 
erai account, which is subject to check, thereby transfers the title to 
the checks or drafts ta the bank, and renders it his debtor to the 
amount credited to him therefor, in the absence of an agreement to 
the contrary. 

[6] The fact that the 4 checks of the Michigan Company for $33,- 
389.38 were accepted and placed by the Security Bank to the crédit 
of the Implement Company, subject to its check, when it had less 
than $3,000 to its crédit, without any spécial agreement that they 
should not become the property of the bank, and that the Implement 
Company should not check against them, until they were paid, and the 
fact that before they were dishonored the bank honored the checks 
of the Implement Company against this crédit to the amount of more 
than $25,000, paid the Implement Company's notes with the proceeds 
of thèse checks, and canceled and surrendered that company's notes 
to their maker, convinces that, notwithstanding the testimony of the 
bank officers to a contrary intention, the 4 checks, immediately upon 
their acceptance and the crediting of them, became the absolute prop- 
erty of the bank, and the bank became the debtor of the Implement 
Company for their amount. 

[7] A bank, which honors and pays a note, draft, or check of one 
of its customers upon his order, in the mistaken belief that the crédit 
balance of that customer is larger than it in fact is, or in the futile 
hope or mistaken belief that checks or notes which the bank has cred- 
ited to the account of that customer will be paid in the regular course 
of business? is estopped, as against the owner of such paid note, check, 
or draft, ffom revoking or avoiding such payment on account of such 
mistake or futile hope: (1) Because of the intolérable delay, uncer- 
tainty, and confusion that would resuit in commercial transactions, if 
the validity of such payments were to remain in doubt until such pos- 
sible mistakes should be discovered and corrected; (2) because such 
a bank may know the state of its own accounts, and it can make such 
mistakes only through its own laxity or négligence, or its own assump- 
tion of the risk of future payments; and (3) because the owner of 
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the note, check, or draft has no means of knowing the state of the 
customer's account. 

[8] The acceptance of the check of the Implement Company on and 
to the Security Bank for $20,818.15, the charge of that amount by 
the bank to the Implement Company's account, its stamping of the 
4 notes owned by the plaintiff "Paid," its surrender of those notes 
to their maker, the Implement Company, and the making and mailing 
of its draft, to the order of the plaintiff, to the plaintiff for the pro- 
ceeds of the notes, less the bank's commission for their collection, by 
the bank on Augtist 1, 1913, constituted an absolute payment of the 
4 notes, which, as against the plaintiff, it could not revoke, and made 
it legally liable to pay its draft. 

[ 9 ] When a bank at which promissory notes are payable accepts an 
agency f rom the owner to collect them, it is bound to secure and pré- 
serve to him every right and privilège he would hâve had, if another 
bank or party in his city or town had accepted, and with reasonable 
diligence performed, the duty of such an agent. If the plaintiff had 
employed another bank or party at Sioux City as its agent to collect 
its notes, that bank, if it had acted with reasonable diligence, would 
hâve collected and received payment of the notes in the forenoon of 
August 1, 1913, as other banks that held such notes did, and would 
hâve issued and mailed its draft to the plaintiff for the proceeds of 
those notes, and the Security Bank is in no better condition to defeat 
an action upon its draft than such other bank or party would hâve 
been to hâve defeated an action upon its draft under such circum- 
stances. 

The reasons for thèse conclusions and the authorities which sus- 
tain them are so clearly and cogently presented in the mémorandum 
opinion of Judge Booth, who tried this case, that further discussion 
is pretermitted, and that opinion is unanirrtously adopted as the opin- 
ion of this court. The following authorities, in addition to those cited 
by Judge Booth, sustain our conclusions : In re State Bank, 56 Minn. 
119, 57 N. W. 336, 45 Am. St. Rep. 454; Bryan v. First National 
Bank of McKees Rocks, 205 Pa. 7, 54 Atl. 480, 482 ; Canterbury v. 
Bank, 91 Wis. 53, 64 N. W. 311, 30 L. R. A. 845, 51 Am. St. Rep. 
870. The judgment below must be, and it is, afSrmed. Judge Booth's 
mémorandum opinion reads as follows: 

"The conclusions stated in the décision filed In this case hâve been reaehed 
•with a good deal of reluctance, because the Suprême C!ourt of lowa has 
reaehed dlametrically opposite conclusions upon a state of facts substantially 
the same as those in the instant case. See Bellevue Bank v. Security Na- 
tional Bank [168 lowa, 707], 150 N. W. 1076, and the opinions of that court 
are entltled to the hlghest déférence and respect. In matters of gênerai com- 
mercial law, however, the fédéral courts are not bound by the décisions of 
the state courts, but, while givlng to state décisions due and caretul considéra- 
tion, must exercise an Independent judgment, when called upon so to do. The 
décision in the Bellevue Bank Case, supra, does not seem to me to be In 
harmony with the principles of gênerai commercial law announced in the dé- 
cisions of the Suprême Court of the United States, by which décisions this 
court is of course bound, nor in harmony, in my judgment, with the best con- 
sidered opinions of many other courts, both fédéral and state. I shall there- 
fore brlefiy indicate the principles which in my opinion are décisive of the 
issues m the case at bar and lead to the conclusions reaehed in the findings. 
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"1. When monpy or a check Is taken to a bank by a ciistomer and deposited 
therein, and the bank recelves the money or check and places it to the 
crédit of the customer, in the absence ot a spécial agreement between thein 
to the contrary, the relation of debtor and créditer exlsts between the parties, 
and not that of ballor and ballee. or of principal and agent. Marine Bank v. 
Fulton Bank, GO U. S. [2 AVall.] 252 [17 L. Ed. 785]; Thompson v. Rlggs, 72 
U. S. \5 Wall.l 663 [18 L. Ed. 704]; Scammon v. Klmball, 92 U. S. 362 [23 L. 
Ed. 4831 : National Bank v. Burkliardt, 100 tî. S. 086 [25 L. Ed. 766] ; Davis 
V. Elmira Savings Bank, 161 U. S. 275 [16 Sup. Ct. ,502, 40 L. Ed. 700] ; Bur- 
ton V. United States, 190 U. S. 283 [25 Sup. Ct. 243. 49 L. Ed. 482] ; American 
Nat. Bank v. Miller, 229 U. S. 517 [33 Sup. Ct. 883, 97 L. Ed. 1310]. 

"In Marine Bank v. Fulton Bank, the Marine Bank had coUected two 
notes for the Fulton Bank, and received payment in currency. Under the 
instructions, the Marine Bank placed the amount coUected to the crédit of the 
Fulton Bank. Later, when the partieular currency which had been taken in 
payment had depreciated, the Marine Bank took tlie position that it had acted 
merely as the agent of the Fulton Bank and conld uot be held responsible foi' 
the dépréciation of the currency. It was held, hovvever, that in placing the 
proceeds of the collection to the crédit of the Fulton Bank the Marine Bank 
had become the debtor of the Fulton Bank, and was no longer holding tho 
money as agent, and that therefore the dépréciation in the currency should 
fall upon the Marine Bank. The court, in speaklng of the relation between 
the two banks, after the money had been received, said : 'It would be a waste 
of argument to prove that this was a debtor and creditor relation.' 

■'In Thompson v. Riggs, where a deposit had been made partly in bills and 
partly in coin, the depositor toolt the position that he was entitled to receivo 
the depdslt in kind. The court, however, held, reallirming the rule laid down 
in Marine Bank v. Fulton Bank, that the relation of debtor and creditor exist- 
ed, and that there was no spécial bailment. In its opinion the court said : 
'Where the deposit is gênerai, and there is no spécial agreement proved, the 
title of the money deposited, whatever it may be, passes to the bank, and the 
transaction is unalïected by the character of the money in which the deposit 
was made, and the bank becomes liable for the amount as a debt, which can 
only be discharged by such money as is by law a légal tender.' 

"In Scammon v. Kimball the rule is again affirmed. In this case it was 
sought to malntain the position that the deposit was a spécial trust fund. The 
court, in holding to the contrary, used the foUowing language: 'Deposlts un- 
doubtedly may be made with a banker under circumstances where the légal 
conclusion would be, that the title to the fund deposited reniained in the de- 
positor, and in that case the banker would become the bailee of the depositor, 
and the latter might rightfully demand the identical money deposited as his 
property ; but where the deposit is gênerai, and there is no spécial agree- 
ment proved inconsistent with such a theory, the title to the money deposited, 
whatever it may be, passes to the banker, and he becomes liable for the 
amount as a debt, which can only be discharged by a légal payment of the 
amount.' 

"In National Bank v. Burkhardt this same rule was held to apply to tlie 
deposit of a check. In this case the bank was seeking to hold the défendant 
(under a written instrument) as a guarantor of a drawer of a check. The 
décision of the case turned upon the question whether the check had been 
ofEered by the drawee at the bank as a deposit, and received as such by the 
banker. The court in its opinion made the foUowlng quotation from Morse on 
Banking: 'But if, at the tlnie the holder hands in the check, he demands to 
hâve it placed to his crédit, and is intormed that it shall be done, or if he 
holds any other species of conversation which practlcally amounts to demand- 
ing and receiving a promise of a transfer of crédit, as équivalent to an actual 
payment, the ett'ect vsdll be the same as if he had received his money in 
cash, and the bank's indebtedness to him for the amount will be equally 
flxed and irrévocable.' The court then says: 'We regard this as a sound and 
accurate exposition of the law upon the subject, and it rests vipon a solld 
basls of reason. * * * When a check on itself is offered to a bank as a, de- 
posit, the bank has the option to accept or reject It, or to recel ve it upon sudi 
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rondit-ioiis as may be agrcpd uiwn. If It be re.iected, there lis no room foi 
aiiy doiibt or question Iwtwocii the parties. If, on tbe other liand, the checlt is 
ofl'ered as a deposit and rec-eived as a deposit, there being no fraud and the 
check genuine, the parties are no less bound and eoncluded than in the former 
case. Neitlier can disavow or repudiate what has been done. The case is 
simply one of an executed contraet. ïhere are the requlsite parties, the req- 
uisite considération, and the refiuisite concurrence and assent of the minds 
of those concerned. It was well said by an eminent Chief Justice: "If there 
lias ever becu a donbt on this point, there should be none hereatter." Oddio 
V. National City Bank of New York, 45 N. Y. 735 [6 Am. Rep. IfiO].' 

"In Davis v. Elniira .Savings Bank the rule was again attirmed and ap- 
plied. In tliat case it was sought to give the deposit a spécial character by 
rea.son of a state statute of the state of New York. 

"In Burton v. United States the same rule was again attirmed, and in référ- 
ence to a check drawn on a bank other than the bank wherein it was de- 
posited. The question in that case arose whether, where tlie payée of a 
rheck which liad been drawn upon a bank in St. Louis and sent to the payée 
in Washingtoji, l). C, and there deposited by him in his bank and credited to 
liis account, he 'received payment' of the check in Washington or in St. Louis. 
The court in its o])inion uses the foUowlng language: 'When a check is taken 
to a liank, and tlio liank receives it and places the amount to the crédit of a 
customer, the relation of créditer and debtor between them subsists, and it 
is uot that of principal and agent' — citing cases supra. Again the court fur- 
ther said : 'In the case at bar the proof, was not disputed. The checks were 
passed to the crédit of défendant unconditionally, and without any spécial 
uuderstanding. The custom of the bank to forward such checks for collec- 
tion is a plain custom to forward for collection for itself. The only liability 
of défendant was on his indorsement. AU this made a payment at Wash- 
ington.' 

•'In American National Bank \. Miller a check had been given by one Plant 
to the Mrst National Bank of Maçon, drawn upon a Nashville bank. The 
Maçon bank sent the check to the Nashviile bank, with instructions to place 
it to its crédit, and this was done. The Nashville bank later learned of the 
insolvency of Plant, canceled the crédit to the Maçon bank, and claimed the 
riglit of set-off as against l'iant's account. Action was brought by the agent 
of the Maçon bank against the Nashville bank. In this case it was contended 
liy eouj'sel that, the Nasliville tjank 'having acted under mistake of fact, that 
l)ank hav. the right as between itself and the bankrnpt, or any one standing in 
his shoes, to revoke the book entries and make the set-olï. The Nashville 
bank also had the right, as between itself and the t^rst National, to revoke 
the book entries on the ground of mistake. The latter bank having given no 
value for the check and suffered no in.1ury by its réception, the e<iulties of th(; 
former were superlor.' The court, however, lield that a recovery could be had 
against the Nashville bank, and in its opinion u.sed the foUowIng language: 
'There are some disadvant^iges of sending a check for collection directly to 
the bank on which it is drawn, but when such bank pertorms the dual func- 
tion of coUecling and crediting, the transaction is closed and, in the absence 
o£ fraud or mutual mistake. is équivalent to payment in usual course. Na- 
tional Bank v. Burkhardt, 100 U. S. 686, 689 [25 L. Ed. 766]. In the présent 
case it was as though an offlcer of the Maçon bank had presented the check 
to the teller of the Nashville bank, and on receiving the money had paid it 
liack over the counter for deposit to the crédit of the Maçon bank.' 

"The foUowing state authorities are to the same ett'ect: Oddie v. Bank, 45 
N. Y. 735 [0 Am. Rep. 160] ; Met. Nat. Bank v. Loyd, 90 N. Y. 550; Criigie v. 
Hadley, 99 N. Y. 131 [1 N. !■:. 537, 52 Am. Rep. 9], cited with approval in 
Burton v. United States ; Taft v. Bank, 172 Mass. 363 [52 N. E. 387], cited 
with approval in Burton v. United States ; Nineteenth Ward Bank v. Mrst 
Nat. Bank Weymouth, 184 Mass. 4Q [67 N. E. 670]; Wasson v. Lamb [120 
Ind. 514], 22 N. E. 729 [6 L. R. A. 191, 16 Am. St. Rep. 342] ; Smith Rooflng 
Co. V. Mitcliell [117 Ga. 772], 45 S. E. 47 [97 Am. St. Rep. 217] ; Plumas (Jounty 
Bank v. Bank of Rideout & Co. [165 Cal. 126], 131 l'ac. 360 [47 L. R. A. 552] ; 
Bryan v. Bank [20ô Pa. 7], 54 Atl. 480 ; Nat. Bank v. Am. Ex. Bank [151 Mo. 



12 241 FEDERAL REPORTEE 

320], 52 S. W. 265 [74 Am. St. Bep. 527] ; Bartley v. State, 53 Neb. 310 [73 
N. W. 744]. 

"In the présent case no spécial agreement between the parties to the con- 
trary of the gênerai rule Is shown. It is true testimony was offered tending 
to show that the défendant bank's offlcers, in reeeiving the four checks from 
the Western Implement Company and placing the same to the crédit of that 
Company on the books of the bank, dld not Intend actually to extend crédit 
to the Western Implement Company. Conceding, without deciding, that the 
testimony so offered is admissible, it Is certalnly not conclusive, and in the 
présent case not persuasive. This is a case where actions speak louder than 
words. 'Tell me," said Lord Sugden, 'what you hâve done under a deed, and I 
will tell you vi^hat the deed means.' This remark of the Lord Chancelier bas 
corne to be accepted as a maxlm in the construction of contracts, and applles, 
not only to express and written contracts, but also to implied and unwritten 
contracts. Let us apply this maxim, and Inquire what were the acts of the 
parties, in the présent case, whlch gave their own contemporaneous con- 
struction to thelr contractual relations at the time in question. They are as 
follows : 

"The four checks sent by the Michigan Buggy Company to the Western 
Implement Company, and deposited by the latter company in the défendant 
bank, were placed to the crédit of the Western Implement Company by the de- 
fendant bank upon its books. Said checks were indorsed by the défendant 
bank as If owner of the same, and no restrictions were contained in said 
indorsements. The défendant bank allowed the Western Implement Company 
to draw checks ad libitum against the deposit so made. The défendant bank 
itself received a cheek so drawn by the Western Implement Company and pay- 
able to the défendant bank. The défendant bank placed such check to the 
débit of the Western Implement Company on the books of the bank. The de- 
fendant bank thereupon marked the notes of the plaintifE 'Paid,' and delivered 
them to the Western Implement Company. The défendant bank drew its 
draft upon Its Chicago correspondent, and sent said draft to the plalntifC as 
the proceeds of the notes collected, less commissions earned and retained. 
The défendant bank, immediately on leaming of the dishonor of the checks 
deposited, commenced action thereon against the Michigan Buggy Company 
and the Western Implement Company. Any of thèse acts might, perhaps, if 
standing alone, be held not conclusive as to the relation existing between the 
Western Implement Company and the défendant bank after the deposit of the 
four checks above mentioned on the 30th day of July, and not inconsistent with 
the elaim that the relation of principal and agent, and not that of debtor 
and creditor, was created by said deposit. But, when the acts above men- 
tioned are considered ail together as acts of ordinary routine transaction, the 
conclusion, to my mind, is then irrésistible that the relation of debtor and 
creditor, and not that of principal and agent, was created, and that this was 
so understood and intended by the parties at the time. 

"In reaching this conclusion, the notice contained on the inside of the cover 
of the passbook of the Western Implement Company bas not been overlooked. 
That notice, however, when rightly construed, does not change the relation 
between the parties, the depositor and the bank, nor affect the ownership ot 
the checks deposited. It simply gives rise. In connection with gênerai commer- 
cial custom and the course of business between the parties, to a contract 
between them, that In case the checks deposited and credited upon the ac- 
count of the Western Implement Company should not be paid by the drawer, 
the depositor would repay the bank the amount of said checks. First Nat. 
Bank v. Armstrong (C. C.) 39 Fed. 231; Plumas County Bank v. Bank of 
Kideout [165 Cal. 126, 131 Pac. 360], 47 L. R. A. (N. S.) 552. If by any possi- 
bility further effect could be glven to the words of the notice in the passbook, 
such efCect was waived by the conduct of the parties. Jefferson Bank v. 
Merchants' Refrig. Co., 236 Mo. 407 [139 S. W. 545]. 

"2. When a check drawn by a customer of the bank upon said bank is pre- 
sented at the bank and honored, either by belng paid In cash and charged 
against the aceount of the drawer on the books of the bank and canceled, or 
by being placed to the crédit of the payée and charged against the aceount of 
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the drawer on the books of the bank and thé check canceled, In the absence 
of fraud or mutual mlstake the transaction is closed. See cases clted supra, 
and especially Am. Nat. Bank v. Miller, 229 U. S. 517 [33 Sup. a. 883, 57 L. 
Ed. 1310]; Klverside Bank v. Mrst National Bank, 74 Fed. 276 [20 O. 0. 
A. 181] (cited with approval in Bradley Lumber Co. v. Bradley County Bank, 
206 Fed. 41 [124 0. C. A. 175] C. C. A. 8); Montgomery County v. Oochran. 
121 Fed. 17 [57 C. C. A. 261] ; same case, 126 Fed. 456 [62 C. O. A. 70]. 

"In the présent case the Western Implement Company on August 1, 1913, 
drew its check on the défendant bank for $20,818.15, payable to the order of 
the défendant bank, and dellvered the same to the défendant bank. The de- 
fendant bank received said check, honored the same, charged the account of the 
Western Implement Company with the amount of the check, and dellvered to 
the Western Implement Company promissory notes held by the bank for col- 
lection, including the notes sent by the plaintifC, aggregating the amount of 
said check, first stamping said notes 'Pald.' That transaction, as between 
the Western Implement Company and the défendant bank, was thereupon 
closed on the books of the' défendant bank. The défendant bank then drew its 
own draft (the one in suit) on the Continental & Commercial National Bank 
of Chicago, payable to the plaintifC, and mailed said draft to the plalntifE; 
the amount of the draft being the amount due upon the notes sent by plain- 
tiff for collection, less the commissions for collection. This transaction be- 
tween the plaintifC and the défendant was thereupon closed. 

"The net resuit of thèse transactions was that the Western Implement Com- 
pany had dellvered to the défendant bank the check In payment of the notes 
held by the bank for collection. The check had been received aud honored by 
the bank, the notes pald, and the indebtedness of the bank to the Western 
Implement Company reduced by that amount; and the défendant bank be- 
came liable to the plaintifC for the amount of the notes whlch the plalntitï 
had sent for collection, which llability défendant bank undertook to liquidate 
by sending to plaintifC the draft In suit. 

"3. There was no fraud shown by the record In this case, and the mistake 
clalmed was not sueh as to entitle the bank to recall the draft sent to plain- 
tiff. It is suggested that the scheme pursued by the Western Implement Com- 
pany and the Mlchigan Buggy Company was a légal fraud upon the de- 
fendant bank ; that jls to them the défendant bank had the right to retrace its 
steps and cancel th several transactions; and, inasmuch as the plaintifC' s 
notes were in fact -, thless when sent for collection, the plaintifC ought not 
to stand in the way tist what is meant by the expression that 'the scheme 
pursued was a lega' _ caud' upon the défendant bank is not made clear. No 
actual fraud is disolised by the record, or is clalmed to be dlsclosed. It is 
true that the record discloses that the Mlchigan Buggy Company was floating 
a large amount of accommodation paper, and that the Western Implement 
Company was the maker of a considérable part of this. But this of itself does 
not amount to fraud of any description. It is also true that the record shows 
that the Mlchigan Buggy Company was insolvent at the tlme when it drew 
the four checks which were sent to the Western Implement Company and de- 
poslted in the défendant bank, and that the Western Implement Company, by 
reason of its llability on the accommodation paper, was also Insolvent. But 
thèse facts do not amount to fraud. There is nothing in the record that shows 
knowledge of the insolvency of the Michigan Buggy Company on the part of 
either the Mlchigan Buggy Company or the Western Implement Company at 
the time the four checks in question were sent to the Western Implement 
Company and deposited in the défendant bank ; but there is a stipulation of 
fact that the Western Implement Company had no such knowledga Nor is 
there any showing or suggestion in the record that the Mlchigan Buggy Com- 
pany knew that the four checks sent by it to the Western Implement Com- 
pany would not be pald by the drawee. The bare facts whlch are dlsclosed 
by the record may be consistent with a scheme to defraud on the part of 
the Michigan Buggy Company, but they may be consistent with an honest 
purpose on its part. 

"It is immaterlal hère, however, whlch vlew is taken, for it is conceded lu 
the record that the plaintifC had no knowledge of any wrongful acts, If there 
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were such, by either the Miehlgan Buggy Company or the Western Implemeiit 
Company, or that either of said companles was insolvent. Nor was there 
any such mlstake on the part of défendant bank in the several transactions a.s 
would give it the right to retrace the steps it had already taken, and demaud 
back from plaintiff the draft sued upon as money paid under mistake of fact. 
It is not claimed that there was any mutual mistake of fact by plaintifC and 
défendant. 

"But conceding, while not decidlng, that this would not be necessary, and 
that a mistake of fact on the part of défendant bank aloixe would be suHiclent, 
let us see what the mistake was. This is nowhere stated very dlstlnctly by 
counsel for défendant, but perhaps a falr statement of défendant'» position 
would be this: 'That it mailed the draft in good faith, in the reasonable 
belief that the conditional crédit to the Western Implement Company had 
become absolute by the honor of the checks' of tlie Mlchigan Buggy Com- 
pany, and that this was a mistake of fact. This contention, when reduced to 
its simples! terms, means that défendant bank made a mistake as to the 
condition of the account of the We.stern Implement Company on the books 
of the bank. 

"But this is not such a mistake as would allow the bank to retrace its 
steps. Am. Nat. Bank v. Miller, 229 V. S. 517 [33 Sup. Ct. 883. 57 L. Ed. 
1310]; Riverside Bank v. First Nat. Bank, 74 Fed. 276 [20 C. C. A. 1811; 
Bradlev Lbr. Co. v. Bradley Bank (C. C. A. 8) 206 Fed. 41, 46 [124 C. C. A. 
175]; Nineteenth Ward Bk. v. First Nat. Bank [184 Mass. 49], 67 N. E. 670; 
Boylston Bank v. Richardson, 101 Mass. 287 ; Penacock Bank v. Hubbard, 58 
N. H. 16T; First Nat. Bank v. Devenish [15 Colo. 229J, 25 Tac. 177 [22 Ani. St. 
Rep. 394] ; Citizens' Bank v. Schwarzchild, 109 Va. 539 [64 S. E. 954, 23 l,. 
R. A. (N. S.) 1092]; Nat. Bank of Comm. v. Am. Ex. Bank [151 Mo. 320], 
52 S. W. 265 [74 Am. St. Rep. 527]. In truth, however, there was no such 
mistake of fact as claimed. As has already been pointed out, the bank by its 
acts dellberately assumed the relation of unconditional debtor to the Western 
Implement Company, and there was no room for the alleged mistake, l)ecause 
there was no conditional crédit in the transaction. 

"4. It is claimed, however, that the défendant bank ^ as acting as plain- 
tiff 's agent in collection of the notes in question, and j nnot be held liable 
upon the draft sued upon, unless the défendant banl',;iîvas guilty of some 
violation of duty as such agent which resulted in losi^j « the plaintiff bank. 
The truth contained in this claim is but half a trufr The fallacy of the 
position lies in the fact that the whole situation is no< closed by the state- 
ment thus made. It is true that the défendant baii.©^. is the agent of the 
plaintiff during a part of the period covered by the tràiL,actlons in question, 
but it was more than this. Independent of any reIationshli> between itself 
and the plaintiff, or of any transaction between them, the défendant was a 
bank and doing business as such. At its counter were payable certain notes 
made by the Western Implement Company, a customer of the défendant bank. 
In analyzing the transactions involved in this case, tliis dual relatlonship of 
the défendant bank must be kept in mlnd ; to demonstrate clearly what acts 
were performed by the défendant in one capaeity, and what in the other 
capacity, we hâve but to look at other similar transactions which were being 
carried on by the défendant bank at the same time in référence to other simi- 
lar notes made by the Western Implement Company. Thèse transactions are 
disclosed by the admitted tacts in the présent case. 

"A note similar to the four notes involved in the case at bar, made by the 
Western Implement Company and indorsed by the Michigan Buggy Company, 
payable at the défendant bank August 1, 1913, was on the Ist day of August, 
1913, in the hands of the Northwestern National Bank of Sioux City, lowa, 
for collection. What was done as to payment: The Western Implement 
Company drew Its check upon the détendant bank, upon the saine account 
which is involved in the présent case (the account to which were eredited the 
four checks sent to the Western Imi>lement Company, by the Michigan Buggy 
Company). This check so drawn by the Westeni Implement Company in 
favor of the Northwestern National Bank of Sioux City was presented by 
the last-named bank to the défendant bank through the clearing house lor 
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payment, and by the défendant was paid out of said account. This particular 
transaction was thus closed as between the défendant bank and collectiag 
bank. The défendant bank in this transaction was certainly not acting as 
agent for the owner of the note which was thus collected. The défendant 
bank had done in that transaction the followlng acts : (1) It had honored and 
paid to the draweè the cheek of its customer the Western Implement Company, 
drawn for the payment of the promissory note held for collection by the 
Northwestern National Bank, the drawee of the check. (2) It had charged 
to the Western Implement Company's account upon the books of the défendant 
bank the amount of the check so paid. (3) It had credited itself in its 
Western Implement Company's account with the amount so paid on the 
check, and thereby reduced Its indebtedness to the Western Implement Com- 
pany by so much. 

"Two simllar notes were paid in the same manner to the other banks hold- 
ing them for collection. Precisely the same three acts were pertormed by the 
défendant bank with respect to the payment of the notes ot the plaintlfC bank: 
(1) The défendant bank had honored and paid to the drawee (itself) the check 
of its customer, the Western Implement Company, drawn for the payment 
of the promissory notes held for collection by the drawee of the check. (2) 
It had charged to the Western Implement Company's account the amount of 
the check so paid. (3) It had credited itself in its Western Implement Com- 
pany's account with the amount so paid on the cheek, and thereby reduced its 
Indebtedness to the Western Implement Company by so much. In no one ot 
thèse three acts was détendant bank agent of plaintiff. 

"On the other hand, it was agent of plaintiff in the followlng acts: (l)'In 
demandlng payment of the notes sent by plaintiff for collection. (2) In re- 
ceiving from itself as bank so much of the proceeds of the Western Imple- 
ment Company's check for $20,818.15, which it as bank had honored, as was 
necessary to pay plaintiflTs notes. (3) In stamping the notes of the plalntifC 
'Paid.' (4) In procuring from itself as bank a draft payable to plaintiff to 
cover amount of notes collected less commission for collection. (5) In trans- 
mitting to plaintiff the draft thus procured. 

"But i>laintiff does not claim that défendant was négligent in performing 
thèse acts as agent. Négligence is not the gist of plaintiff's complaint, and 
the case is not governed by the princlples of the law of négligence as between 
principal and agent, because those princlples are not applicable to the facts. 
Défendant, as plaintiff's agent, collected the notes owned by plaintiff and 
made remittance by draft, t)ut now seeks to recall the remittance because It 
(not as plaintiff's agent, but in an entirely différent capacity) had entered 
into an indepeudent transaction with the maker of the notes, which enabled 
the maker to pay the notes, but which independent transaction turned out 
to be an unfortunate one for the défendant bank. 

"The value of the princlples of commercial law dépends largely upon their 
certainty. If the test of the applicability and application of thèse princlples 
is to be made dépendent upon relative gain or loss of the parties to a 
given transaction, uncertainty would take the place of certainty, and the value 
of supposedly established princlples would be very largely destroyed. Tho 
oft-quoted words of Judge Cooley in the case of First Nat. Bank v. Burkham, 
32 Mich. 328, would seem to be hère applicable: 'The beauty and value of 
the rules governing commercial paper consist in their pertect cei-tainty and 
reliability ; they would be more than useless If the ultimate responsibility for 
such paper, as between payée and drawee, both acting in good faith, could 
be made to dépend on the motives which intluenced the latter to honor the 
paper.' I am aware that there are décisions holding to the contrary of the 
views expressed above, but I am unable to barmonize those décisions with 
the princlples applicable to the case at bar, as laid down by the courts whose 
décisions this court is bound to follow." 
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SOUTHERN OREGON CO. T. TJNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 13, 1917.) 

No. 2771. 

1. Public Lands <g=»66 — Gbants fob Intbenal Impbovements — Govenants — 

Construction. 

By Act March 3, 1869, c. 150, 15 Stat. 340, the United States granted to 
the state of Oregon, to aid in the^ construction of a military wagon road 
from Coos Bay, every altemate 'section of public land for 3 miles on 
each side of the road as construeted, provlded that the lands should be 
exclusively applied to the construction of said road and to no other pur- 
pose, and should be dlsposed of only as the work progressed, and pro- 
vlded, further, that the grant "shall be upon the condition that the 
lands shall be sold to any one person only in quantltles not greater than 
one quarter section and for a prlce not exceeding $2.50 par acre." Sec- 
tion 5 provlded that on proof of the completlon of 10 consécutive miles 
of the road a quantlty of the land granted, not exceeding 30 sections, 
might be sold, and so on until the road should be completed, and if not 
completed within five years no further sales should be made, and the 
land remainlng unsold should revert to the United States. Meld, that 
section 5 did not limit the efifect of the proviso governing the quantlty 
and prlce in maklng sales to such sales as were made within the flve 
years, but that the same remalned in effect as an enforceable covenant of 
the grant. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. g§ 219, 220.] 

2. Public Lands <g=»66 — Grants for Intebnal Impbovements — Conditions 

— Notice to Subséquent Purohasers. 

Although the state assigned its interest In the lands granted to a cor- 
poration whleh undertook to build the road, and patents were Issued di- 
rectly to the corporation, such corporation and ail subséquent purchasers 
were charged with notice of the tenus and conditions of the grant, espe- 
cially as the act was referred to in the asslgnment and the patents. 

[Ed. Noté. — For other cases, see Public Lands, Cent. Dig. §§ 219, 220.] 

3. Public Lands ®=>66 — Gbants fob Inteenad Impbovements — Sale — Es- 

TOPPEL. 

That officers of the government had knowledge that lands granted to 
aid in an internai improvement had been dlsposed of In violation of the 
terms of the grant, and that no action was taken in regard thereto, does 
not amount to an estoppel against the enforcement of covenants in the 
grant. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 219, 220.] 

4. JUDGMENT <s=3713(l) — JunaMENTS AS Bab — Identitï of Questions In- 

VOLVED. 

A suit by the United States to enforce a covenant in a land grant held, 
not barred by the judgments in prior sults relating to certain other lands 
clalmed under the grant, but in which the questions involved in the later 
suit were not presented or decided. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1063, 1234- 
1237, 1239.] 

Appeal from the District Court o£ the United States for the Dis- 
trict of Oregon; Chas. E. Wolverton, Judge. 

Suit in equity by the United States against the Southern Oregon 
Company. Decree for the United States, and défendant appeals. Af- 
firmed. 

@=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The United States brought a suit agalnst the appellant to obtaln a decree 
forfeiting title to 96,000 acres of land, on the ground that the land which had 
been granted to the appellant's predecessors in interest by the United States 
contained conditions subséquent which had been breached. The blll alleged 
that the lands were granted by the act of Congress of March 3, 1869 (15 Stat. 
340), entitled "An act grantlng lands to the state of Oregon to aid in the con- 
struction of a mllitary wagon road from the navigable waters of Coos Bay to 
Eoseburg in said state"; that the act by its terms granted to the state of 
Oregon, to ald in the construction of said wagon road, altemate sections or 
public lands designated by odd numbers, to the extent of 3 sections in wldth 
on each side of said road, "provided that the lands hereby granted shall be 
exclusively applled to the construction of said road and to no other purpose, 
and shall be disposed of only as the work progresses ; provided further, that 
the grant of lands hereby made shall be upon the condition that the lands 
shall be sold to any one person only in quantitles not greater than one quarter 
section, and for a price not exceedlng two dollars and flfty cents per acre." 
In section 2 it was enacted : "That the lands hereby granted to said state 
shall be disposed of by the Législature thereof for the purpose aforesaid, and 
for no other; and the said road shall be and remain a public highway, for 
the use of the government of the United States, free from toUs or other 
charges upon the transportation of any property, troops, or mails of the 
United States." In section 5 it was enacted that: "When the Governor of 
said state shall certify to the Secretary of the Interior that ten continuons 
miles of said road are completed, then a quantity of the land hereby granted, 
not to exceed thirty sections, may be sold, and so on from time to time, un- 
til said road shall be completed ; and if said road Is not completed within five 
years, no further sale shall be made, and the lands remainlng unsold shall 
revert to the United States." The bill alleged that through inadvertence the 
said act of Congress contained no provision authorizing the Issuance of 
patents, and to correct the omission Congress on June 18, 1874, passed an act 
providing: "That in ail cases when the roads in aid of the construction of 
which lands were granted are shown by the eertiflcate of the Governor of the 
state of Oregon, as in said acts provided, to bave been constructed and com- 
pleted, patents for said lands shall issue in due form to the state of Oregon as 
fast as the same shall, under said grants, be selected and certified, unless the 
state of Oregon shall by public act hâve transferred its interests in sajd 
lands to any corporation or corporations, in which case the patent shall 
issue from the General Land Office to such corporation or corporations upon 
their payœent of the necessary expenses thereof: Provided, that ,this shall 
not be construed to revive any land grant already expired, nor to create any 
new rights of any kind except to provide for issuing patents for lands to 
which the state is already entitled." Act June 18, 1874, c. 305, 18 Stat. 80 
(Comp. St. 1913, § 4871). 

The bill alleged further that on October 22, 1870, the state of Oregon grant- 
ed to the Coos Bay Wagon Road Company, a corporation, ail lands, right of 
way privilèges, and Immunities theretofore granted or pledged to the state 
by the act of Congress for the purpose of aiding the said company in con- 
stnicting the road mentioned and descrlbed in said act, upon the conditions 
and limitations therein preseribed ; that thereafter there were issued to the 
Wagon Road Company, upon its représentation that it had complled with 
the act, a patent of date February 12, 1875, conveying 42,4Ut>.93 acres, a patent 
of date March 18, 1876, conveying 1,080 acres, a patent dated November 8, 
1876, conveying 61,111.53 acres, and a patent of date February 17, 1877, con- 
veying 431.65 acres; that prior to May 31, 1875, the Wagon Road Company 
sold and conveyed about 6,963 acres of said lands to 53 purchasers, and that 
in évasion of the provlso of the granting act the Wagon Road Company on 
May 31, 1875, entered into a contract with one John Miller to convey to him 
96,676.96 acres of the granted lands, and on that day dellvered to him a 
conveyance of 35,534 acres for the sum of $35,534, also a deed of the Wagon 
Road for the sum of $37,200; that in those transactions said Miller was 
acting for the beneflt of Collis P. Huntington, Charles Crocker, I^eland Stan- 
ford, and Mary Hopkins, to whom .on June 22, 1875, he conveyed the said 
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35,534 acres; that by the oontract between the Wagon Eoad Company and 
Miller It was provided that the dlreetors of that company should continue to 
act for the use and benefit of Miller, for the purpose of enabllng him and 
those for whom he was acting to conceal from the government the violations 
of the granting act in so conveying the lands and road to him, and that the 
patents were appîied for in the name of the Wagon Road Company, and that 
Its corporate existence was maintained only for the purpose of coucealing 
from the government that company's violation of the ternis of the grant ; that 
on March 27, 1882, Huntlngton, Stanford, and Hopklns conveyed to Crocker 
their interests under Miller's deed to them, and on December 20, 1883, Crockei' 
conveyed the same to William H. Besse, and on December 2t)th of that year 
Besse conveyed the same to Russell Gray, and he on January 5, 1884, convey- 
ed the same to the Oregon S#uthern Improvement Company, a corporation of 
Oregon ; that on January 7, 1884, in violation of the terms of the grant, the 
Wagon Road Company conveyed to Besse 61,143.37 acres, which was the re- 
mainder of the grant, and on June 4th of that year Besse conveyed the same 
to the Oregon Southern Improvement Company; that on January 4, 1884, in 
violation of the terms of the grant, the Oregon Southern Improvement Com- 
pany gave a trust deed of ail the property then held by it or thereafter to 
be acquired, to the Boston Safe Deposit & Trust Oompany, to secure pay- 
ment of bonds ; that on November 9, 1886, the Trust Company was succeeded 
by William J. Rotch and Edward D. Mandell, as trustées under the deed of 
trust ; that on December 28, 1886, the trustées instituted a suit in the Circuit 
Court of the United States for the District of Oregon, to foreclose the trust 
deeds, and on April 11, 1887, a decree was entered ordering that the Oregon 
Southern Improvement Company pay the trustées the sum of ?1,516,666.6<J ; 
that in default of payment the property was sold in pursuance of the decree to 
said Rotch and William W. Crapo for the purported sum of $120,000, and 
that subsequently the purchasers obtained a master's deed to the property. 
and on December 14, 1887, they conveyed It to the Southern Oregon Com- 
pany, a corporation of Oregon ; that Rotch, Mandell, and Crapo in ail thèse 
transactions acted for the benetit of the Oregon Southern Improvement Com- 
pany, and that the ofhcers and stockholdere of that comi)any were identica! 
wlth the stockholders and owners of the Southern Oregon Company, the latter 
company being a reorganization of the former; that the indebtediiess whlch 
the trust deed purported to secure was fictitious, and represented simply thi' 
interests of the stockholders, and that the deed of trust was executed and 
foreclosed with the intention of evading and defeating the rights of the 
government under the grant ; that none of the bonds which the deed of trust 
purported to secure were held by others than stockholders of the Oregon 
Southern Improvement Company ; that the prlce alleged to bave been paid 
for the property at the master's sale was paid by the stockholders of that com- 
pany, and was a part of a nominal transaction, the purpose of which was 
to deleat the rights of the United States. 

The bill set forth that there were other sales after May 31, 1875, the date 
of the deed to Miller, which sales were described in an exhibit attached to the 
bill, and it alleged that the lands involved in the suit are wild and unoccu- 
pied and exceed in value $4,000,000; that the appellant asserts and assumes 
and exercises an unconditional estate in fee in ail of said lands ; that ail the 
parties to said eonveyances had notice of what had theretofore transpired 
with respect to the title; that the lands are ail situated in a remote portion 
of the state of Oregon, and difllcult of access ; that the Wagon Road Oompany 
bas from time to time sold small quantities of the land, ostensibly in pursu- 
ance of the terms of the gi-ant ; that the violations of the act alleged in the 
MU were vi'holly unknown to the complainant until 1907, and that when they 
(vere brought to the attention of Congress a joint resolution was passed and 
approved April 30, 1908, directing the Attorney General to prosecute any and 
ail suits in equity and actions at law, whlch he may deem approprlate to 
enforce the rights of the United States, in any manner arising out of certain 
grants of land by Congress, including the aforesaid act granting lands to thi^ 
state of Oregon, including the right to enforce the claims of the United States 
to the forfeiture of such land grants. The bill alleged that the said lands in- 
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volved in the suit were forfeited to the United States free of ail right of tlie 
appellant, ajid the bill prayed t'or discovery, for a decree of forfeiture, ana 
for a decree quieting the tltle of the governiueut and enjoining the appellant 
from asserting any right or interest in the lands, and for such further relief 
as pertained to equity. 

The arîswer admitted many of the allégations of the bill, admitted the con- 
tract between the Wagon Road Company and Miller for 96,676.96 acres, but 
alleged that the sale was made in good faith and for a valuable considération, 
and that the Wagon Road Company then had an uneonditlona] fee-simple title 
to the lands, evideneed by a patent. The answer alleged that the other con- 
yeyances were made in good faith, but denied that the corporate existence of 
the Wagon Road Company was maintained for the purposes alleged in the 
bill, and alleged that it was maintained for the purpose of recelving the 
patents which were to issue under the terms of the grant and not for the 
purpose of déception. It alleged that Congress, by the act of June 18, 1874, 
waived the conditions o* the proviso of the grant, and authorized the issuanee 
of patents free and clear of ail conditions, and the answer denied that the 
trust deed was in violation of the granting act, or that it was executed for 
the benefit of the stockholders of the Oregon Southern Improvement Company, 
or that the indebtedness which it secured was flctitious, or that the fore- 
elosure was for the purpose of evading the conditions of the grant, or that the 
price purported to hâve been paid at the foroelosure sale was not paid in 
fact, and it alleged that the sale was made in good faith and that the title 
actually passed. The answer denied the allégations of fraud and concealment 
in the matter of sales of land by the Wagon Road Company. 

For atlirmative défenses it set up the followlng: (1) That durlng the 43 
years which hâve elapsed since the date of the grant the Wagon Road Com- 
pany and ail persons elaiming under it, including the appellant, hâve been in 
open and notorious possession of the land, elaiming it by adverse possession, 
and that the government has acqulesced in the claim. (2) That the suit is 
barred Ijy the statute of limitations of Oregon, and by section 8 of the act 
of Congress of March 3, 1S91 (2C Stat. 1099, c. 501 [Comp. St. 1913, § 4992]), 
and section 1 of the act of Congress approved March 2, 1896 (29 Stat. 42, c. 
39 [Comp. St. 1913, § 4901]). (3) That the suit is barred by lâches, acquies- 
eence, and ratification, and by estoppel resulting from (a) the passage of the 
act of Congress of 1874, wlth tlie knowledge of tlie transfer of the land from 
the State of Oregon to the Wagon Road Company, (b) open and notorious 
possession, such as the nature of tlie iands would admit, by the Wagon Road 
Company and its successors in interest, (c) the use of the wagon road by the 
United States under the terms of the grant, and (d) acqulescence for upwards 
of 40 years in the transfers as shown by the record. (4) That the proviso 
defeated the object for which the act was passed and being répugnant to the 
grant is wholly void. (5) That the ai)pellsjnt is a bona flde purchaser iu 
good faith and for tull value. (0) That before purchasiiig it carefully exaniin- 
ed ail législation by Congress and the state of Oregon all'ecting the title, anil 
made spécial inquiry concerning tlie same, anj carefully examined the patents, 
and was advised by eminent counsel that the title was clear and unincum- 
bered. (7) That before purchasing the appellant ascertained that the Wagon 
Road Company had sold ail the lands for which purchasers could be found 
willing to purchase in tracts of 160 acres. (8) That on February 27, 189t>, 
and on three subséquent dates in said month, the United States commenced 
certain suits in the Circuit Court of the United States for the District of 
Oregon against parties, including the appellant herein, to recover certain of 
the lands described in the présent suit, and the décision in each of those cases 
constitutes a bar to the présent suit, and by the institution of said suits, and 
the acqulescence of the United States in the decree, the United States 
waived any and ail rights which it might bave had to assert tltle to the lands 
described in the bill, and is estopped from asserting title thereto. 

Upon the issues so tramed and the testimony in the case, the court below 
held that the grant was not made upon condition subséquent, but that it 
contained certain enforceable covenants which had been violated by the ap- 
pellant and certain of its predecessors in interest. The decree enjoined the 
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appellant from selling the lands, or any part thereof, or any tlmber thereon, 
In quantlties greater than one quarter section to one person, or for a priée 
exceeding $2.50 per acre, and from cuttlng or removlng the tlmber on any of 
said lands, except in connection wlth the sale of the land bearing the tlmber, 
and enjoined it from making any disposition of any of said lands, or of the 
timber thereon, until Congress shonld hâve a reasonable opportunity to make 
provision by législation for the disposai of the same, in accordance with such 
poliey as Oongress mlght deem fittlng under the circumstances, and at the 
same time secure to the appellant the value that the grantlng act conferred 
upon the state of Oregon, and decreed that, In case of the fallure of Congress 
go to act, the appellant might apply to the court withln a reasonable time for 
modification of so much of the injunction as forbids any disposition of said 
lands or timber, until Congress shall act; the court reserving the right to 
modify the decree in that regard. And the court decreed that "the govern- 
ment shall bave the right to apply to the court at any time hereafter for an 
accounting as to ail moneys received by the appellant on account of lands 
included in the granting act," for whlch purpose the court retained jurisdic- 
tion. 

Dolph, Mallory, Simon & Gearin, of Portland, Or., for appellant. 
Constantine J. Smyth, Sp. Asst. Atty. Gen., of Washington, D. C, 
for the United States. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The principal question involved concerns the construction of the first 
and second provisos of the granting act. The appellant insists that 
those provisos must be read together with section 5, and that when so 
read it will appear that the second proviso refers only to sales made 
during the first five years, and was not intended to apply to sales made 
after the completion of the road. To this we are unable to assent. 
The terms of the provisos are plain. They express clearly the inten- 
tion of Congress that the lands granted were to be used for but one 
purpose, which was the construction of the road, and that they should 
be sold in quanti ties not greater than 160 acres, and not to more than 
one person, and at a price not to exceed $2.50 per acre. Section 5 
contains nothing that modifies section 1. It prescribes that, when the 
Governor shall certify to the Secretary of the Interior that 10 con- 
tinuous miles of the road are completed, 30 sections of the granted 
lands may be sold, "and so on from time to time, until said road shall 
be completed, and if said road is not completed within five years no 
further sale shall be made, and the lands remaining unsold shall revert 
to the United States." None of the provisions of section 5 is ré- 
pugnant to any of the provisions of section 1, and full force and effect 
may be given to both. But the appellant contends that in any view of 
the proviso it is a covenant only, and is not enforceable against the 
appellant. The same contention was made, but was denied by the 
court, in Oregon & Cal. R. R. v. United States, 238 U. S. 393, 35 
Sup. Ct. 908, 59 L. Ed. 1360. We think no distinction can be made 
to the détriment of the interest of the appellee in the présent case 
between the provisos in the grant involved in that case and those in 
the grant involved in this. 

It is suggested that a material différence is to be found in the fact 
that in the Oregon & Califomia grant it was provided that the land 
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should be sold to "actual settlers" only, while no such provision is 
found in the grant in question in this suit, and the argument is made 
that in the latter grant there is absence of évidence of governmental 
policy looking to the encouragement of settlers to go upon the land 
and settle up the country, that actual settlement was neither pro- 
vided for nor contemplated, and that hence the proviso in the présent 
act lacked the dominant purpose of the proviso in the Oregon & Cal- 
ifornia grant. In the case just cited the Suprême Court said of the 
prpvisos there involved : "They are covenants and enf orceable." The 
provisos in the act hère under considération are likewise "covenants 
and enforceable." In that case the court held also that the building 
of the railroad was the primary purpose of the acts of Congress, and 
that the secondary purpose was the settling up of the country. The 
same may be said of the act hère under considération. For what pur- 
pose did Congress enact that the land should be sold in quantities not 
less than 160 acres and at a price not to exceed $2.50 per acre, and 
that two sales should not be made to one person, if it were not for 
the purpose, made manifest in ail the railroad land grants of that 
period, to distribute the lands to settlers, to open up the country to 
settlement and cultivation, as well as to prevent the acquisition by 
corporations of large tracts of the public domain to be held for spéc- 
ulation and sold at enhanced values ? To dispose of the lands accord- 
ing to the terms of the grant would hâve been, not only to encourage 
the settlement of the lands sold, but to assist in the settlement of thç 
ungranted sections. As was said in Winona & St. Peter R. R. v. 
Barney, 113 U. S. 618, 625, 5 Sup. Ct. 606, 610 (28 L. Ed. 1109): 

"The policy of the government was to keep the public lands open at ail 
tlmes to sale and pre-emption, and thus encourage the settlement of the 
country." 

It is not true, therefore, that -îvhen the road was built the govern- 
ment had no further interest in the lands, nor in the disposai of them. 

The appellant, as a further reason for holding the proviso void, as- 
serts that the lands could not hâve been sold in 160-acre tracts. On 
the trial certain witnesses for the appellant testified that the great body 
of the land could not hâve been sold in 160-acre tracts for any sum. 
There was much testimony to the contrary, however, and there was 
évidence that the predecessors in interest of the appellant withdrew the 
lands from sale, refused applications to purchase, and from the very 
inception of their rights persistently denied that the lands were sub- 
ject to the proviso contained in section 1 of the granting act. There 
was évidence that if the appellant and its predecessors in interest had 
ofïered the lands for sale, or had made efforts to sell the same in ac- 
cordance with the terms of the grant, a large portion thereof could 
hâve been sold to settlers. As far as this appeal is concerned, how- 
ever, the question is not important, for under the ruling in the Oregon 
& California Case it follows that, if the grantee found the terms of 
the grant impossible of performance, it was not justified in violating 
the provisions of the act, but its remedy was to apply to Congress for 
remédiai législation. 
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[2] The défense that the appellant is a bona fide purchaser for 
value has not been sustained. To establish that défense the burden 
rested upon the appellant to make satisfactory proof of its purchase 
without notice, its payment of value, and its bona fides. Tobey v. Kil- 
boLirne, 222 Fed. 760, 138 C. C. A. 308; Cooper v. United States, 220 
Fed. 871, 136 C. C. A. 501 ; United States v. Brannan, 217 Fed. 849, 
133 C. C. A. 559; United States v. De Moines, 142 U. S. 510, 12 
Sup. Ct. 308, 35 L. Ed. 1099. That the Wagon Road Company had 
no power to sell the lands in gross was plainly apparent in the ternis 
of the original grant. The appellant was chargeable with notice of 
the provisions of that act, notwithstanding that patents had issued 
from the United States. Although the patents purported to convey the 
land in fee, the title was nevertheless subject to the ternis of the 
congressional grant, and indeed each patent recited that it was issued 
in pursuance of that act. That act was more than a grant. It was a 
law, and each subséquent purchaser was chargeable with notice of it. 
.■\gain, each of the mesne conveyances between theWagon Road Com- 
pany and the appellant contained the récital that the lands conveyed 
were part of the lands granted by the act of March 3, 1869, to the 
state of Oregon. In Simmons Creek Coal Co. v. Doran, 142 U. S. 
417, 437, 12 Sup. Ct. 239, 246 [35 L. Ed. 1063], the court said that 
the purchaser of land "must look to the title papers under which he 
buys, and is charged with notice of ail the facts appeai'ing upon their 
face, or to the knowledge of which anything there appearing will con- 
duct him. He has no right to shut his eyes or bis ears to the inlet 
of information, and then say he is a bona fide purchaser without no- 
tice." And the ansvi'er of the appellant in this case shows that the 
appellant, before purchasing, took care and made due inquiries, for 
it allèges that before purchasing the appellant "carefully examined ail 
législation by Congress and the state of Oregon affecting the title, and 
also examined the patents." * 

[3] The appellant contends that the government is estopped both 
by matter in pais and by judgment. The estoppel in pais is said. to 
consist in the long delay of the government to institute the suit, and 
its apparent acquiescence in the action of the Wagon Road Company 
and its grantees in transferring the lands contained in the grant, and 
in other facts showing that officers of the government must hâve 
known and approved the manner in which the lands had been dealt 
with. In the Oregon & California Case the court held that the fact 
that the actions of the grantee of railroad grant lands were known 
to the government officiais, and that no action was taken in regard 
thereto does not amount to an estoppel against the enforcement of 
covenants in the grant. That décision answers the contention of the 
appellant hère so far as it relates to estoppel in pais. The court there- 
in applied tlie doctrine of United States v. California & Oregon Land 
Co., 148 U. S. 31, 13 Sup. Ct. 458, Z1 L. Ed. 354, in which it was 
held that estoppel exists only where the act relied upon is done by 
an executive officer or agent specially authorized by Congress. There 
was no affirmative act of any officer of the government with respect 
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to the title to thèse lands other than the act of issiiing the patents, 
nor did Congress ever take any action in regard thereto other than 
to pass the act of 1874 authorizing the issuance of patents. 

[4] Of the suits, the bringing of which are said to estop the gov- 
ernment from prosecuting the présent action, three were commenced 
in February, 1896, and one in August, 1897. The suits were num- 
bered 2278, 2283, 2284, and 2406. The first suit was brought to re- 
cover 40 acres of land which it was alleged had been entered as a 
homestead prior to the grant, and was therefore not included therein. 
In the second suit title was alleged to be in the United States, for the 
reason that one small tract therein described had been reserved from 
the grant, and 1,099.59 acres of lands therein described lay without 
the limits of the grant. The third suit, which involved 30,044 acres 
of land, was brought on the theory that the lands were outside the lim- 
its of the grant, and were within the overlap of the prior grant to the 
Oregon & California Railroad Company, and were therefore errone- 
ously patented to the Wagon Road Company. The fourth suit was 
brought to recover $2.50 per acre for the 1,099.59 acres involved in 
the second suit, on the ground that the patents thereto had been er- 
roneously issued; it being alleged that those lands had been entered 
under the homestead and pre-emption laws of the United States prior 
to the grant. It is true that in some of those suits référence was made 
in the pleadings to the tenus of the grant, and in the case last re- 
ferred to the défendant was required to answer whether any of those 
lands had been sold, and, if so, to state the particulars of the sales, 
whether for cash or deferred payments, and to whom sold, and in 
the relief sought was a prayer that the grant be construed and a de- 
cree entered defining the rights of the parties. But there was no judg- 
ment in any of the cases which defined such rights, and no question 
was presented or decided which in any way affects the présent litiga- 
tion. 

In suit 2278 it was adjudged that the 40 acres therein involved had 
not been homesteaded as alleged in the bill. Suit No. 2283 was dis- 
missed on the defendant's motion after a demurrer had been sustained 
to the complainant's replication, and the government had refused to 
plead further. In suit 2406 the small tract alleged to hâve been re- 
served from the opération of the grant was canceled, and the United 
States obtained a decree against the défendant for $1,099.59, or $1 
per acre for the lands alleged to be without the limits of the grant. 
In none of those cases did the government seek to establish title to 
any of the lands herein involved, or to compel the observance of the 
covenants contained in the grant. The most that can be said for the 
prior suits is that in some of them the questions which are hère in- 
volved might hâve arisen and might bave been litigated. But the 
purpose of those suits was différent from the purpose of the présent 
suit, and the causes of action were différent. The présent suit was 
brought to enforce the law of the grant, and the covenant of the gran- 
tee, and the prior suits operated as an estoppel only to the points or 
questions actually litigated and determined therein. Nesbitt v. River- 
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sîde Independent District, 144 U. S. 610, 12 Sup. Ct. 746, 36 L. Ed. 
562. 
We find no error. The decree îs affirmed. 

ROSS and HUNT, Circuit Judges (concurring). The bill shows on 
its face that it was brought to obtain a decree adjudging the grant for- 
feited, restoring the title to the United States, and confirming and 
quieting it as against any right, title, interest, or claim by or on behalf 
of the défendant to the suit, or any person claiming or to claim undpr 
it, and meanwhile to restrain the défendant from selling, conveying, or 
in any manner encumbering any of the land. 

But the bill also contained a prayer for such other and further re- 
lief as the equity of the case should require, and while the court below 
very properly, in our opinion, in view of the fact that the record shows 
that the grant had been fully earned by the building of the road with- 
in the time fixed by the grant, and many years before the bringing of 
the suit, refused to decree a forfeiture of any of the land, but enjoined 
the défendant, its officers and agents, from selling or making any dis- 
position thereof, or of the timber, materials, or other deposits thereon 
or therein "until Congress shall hâve a reasonable opportunity to make 
provision by législation for the disposition of said lands, timber, min- 
erai or other deposits in accordance with such policy as Congress may 
deem fitting under the circumstances, and at the same time secure to 
the défendant ail the value that the granting act conferred upon the 
State of Oregon or the Wagon Road Company," with a provision to the 
effect that should Congress fail to act in the premises within a stated 
period the défendant might apply to the court for a modification of the 
decree, the court reserving jurisdictioii for that purpose. The main 
basis of the court's ruiing, as appears from its opinion, wai? the dé- 
cision of the Suprême Court in the case of Oregon & Cal. R. R. v. 
United States, 238 U. S. 393, 35 Sup. Ct. 908, 59 L._ Ed. 1360. A care- 
ful examination of the opinion in that case satisfies us that its doc- 
trine, applied to the facts of the présent case, authorized and required 
the decree that was entered by the court below, which was permissible 
under the prayer for gênerai relief. 

The grant in question being made "upon the condition that the 
lands shall be sold to any one person only in quantities not greater than 
one quarter section, and for a price not exceeding two dollars and fifty 
cents per acre" (section 1, Act of March 3, 1869), and the grant being 
a law as well as a grant, bona fide purchasers must be held to hâve tak- 
en with notice of it, especially as the state of Oregon, in transferring 
the grant to the Wagon Road Company, in express terms did so "upon 
the conditions and limitations" stated therein. In respect to the former 
suits brought by the government regarding some of thèse lands, we 
concur in what is said in the opinion. 
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NORTHERN CENTRAL RY. 00. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 27, 191T.) 

No. 73. 

1. CEIMINAL LAW <g=»113 — INTEIRSTATE COMMEECE ACT — GiVING OF REBATES— 

JURISDICTION OF PEOSECUTION. 

Under the provision of Elklns Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 
847, as amended by Hepburn Act June 29, 1906, e. 3591, § 2, 34 Stat. 587 
(Comp. St. 1913, § 8597), wliicli makes the grantlng or receiving of re- 
bates unlawful, giving jurisdiction of prosecutions tbereunder to any 
court of the United States having jurisdiction of crimes witliln tlie dis- 
trict in which sucti violation Is committed, "or througti whicbi the trans- 
portation may hâve been conducted," it is suflicient to sustain the juris- 
diction of a court that the shipments with respect to which it is charged 
that rebates were granted were transported Into the district, and such 
jurisdiction is not defeated by the fact that the arrangement was made, 
or the rebates paid or settled for, in another district. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 190, 232.] 

2. Oabeiebs <S=338 — Inteestate Commeeck Act — Rebates. 

Any pecuniary inducement held out to shipper to procure hls business 
over a particular railroad is or may be a rebate or concession, within the 
prohibition of the Interstate Commerce Acts. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 96, 97.] 

3. Oabeiebs <S=»38 — Inteestate Commerce Act — Givino of Rebates. 

Défendant, an Interstate railroad company, was the owner of coal 
lands which it leased in 1878, and by renewals thereafter to a mlning 
Company on a royalty basls. The coal produced therefrom was shipped 
over defendant's road. From 1905 to 1913, and untll the matter was 
called to the attention of the Interstate Commerce Commission, défend- 
ant collected no royalties from the mining company and made no charges 
on its books therefor, although the mining company produced above 
1,500,000 tons of coal annually, which défendant transported at the 
regular published rates. Held, that such tacts were sufflcient to sustain 
a verdict findlng that défendant had Intentionally granted to the mining 
company as a shipper a concession from the established rates In violation 
of Elkins Act Feb. 19, 1903, c. 708, § 1, as amended by Hepburn aci 
June 29, 1906, c. 3591, § 2. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97.] 

Hough, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of New York. 

Criminal prosecution by the United States against the Northern 
Central Railway Company. From a judgment of conviction, défendant 
brings error. Aiïirmed. 

The plaintifï in error hereinafter is referred to as the défendant. 
The défendant is a corporation organized under the laws of the states 
of Maryland and Pennsylvania, and is a common carrier engaged in 
the transportation of anthracite coal in carloads and other property 
for hire wholly by railroad in Interstate commerce on and over its rail- 
way route from Mt. Carmel and Shamokin in the state of Pennsyl- 
vania, and from certain collieries in the county of Northumberland, in 
the state of Pennsylvania, to varions points in the Western district of 

®=9For other cases ses same topic & KïlY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the state of New York, Connecting with the lines of the Pennsylvania 
Raiiroad Company and with those of the New York Central & Hud- 
son River Raiiroad Company. 

Francis I. Gowen, of Philadelphia, Pa., and Frank Rumsey and H. 
J. Adams, both of Buffalo, N. Y., for plaintiiï in error. 

Henry S. Mitchell, Sp. Asst. Atty. Gen., for the United States. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. The défendant was charged with a vio- 
lation of the Elkins Act of Pebruary 19, 1903, as amended by the Hep- 
burn Act of June 29, 1906. The act in terms forbids raiiroad compa- 
nies engaged in interstate commerce from giving any rebates or con- 
cessions to any shipper which are contrary to the published and filed 
tariff rates. That act provides in part as follows: 

"It shall be unlawful for any person, persons, or corporation to offer, 
grant, or give, or to solicit, accept or receive any rebate, concession, or dis- 
crimination in respect to tlie transportation of any propeity In interstate or 
foreign commerce by any common carrier subject to said act to regulate com- 
merce and the acts amendatory tliereof wliereby any sueli property shall by 
imy deviee whatever be transported at a less rate than that named in the 
tariffs published and flled by such carrier, as is required by said act to reg- 
ulate commerce and the acts amendatory thereof, or whereby any other ad- 
vantage is given or discrimination is practiced. Kvery person or corporation, 
whether carrier or shipper, who shall, knowingly, offer, grant, or give, or 
solicit, accept, or receive any such rebates, concession, or discrimination shall 
be deemed guilty of a misdemeanor, and on conviction thereof shall be pun- 
ished by a fine of not less than one thousand dollars nor more than twenty 
thousand dollars." 

The indictment charges défendant with granting rebates and conces- 
sions to the Minerai Raiiroad & Mining Company, hereinafter called 
the Mining Company, on shipments of anthracite coal contrary to the 
provisions of the above act. In addition to the necessary formai al- 
légations, each count described a certain carload of anthracite coal, 
and alleged that it was mined by the Mining Company from lands it 
leased from défendant near Shamokin, Pa. ; that the coal was trans- 
ported thence by défendant and its Connecting carrier, the New York 
Central & Hudson River Raiiroad Company, through the Western dis- 
trict of New York, to a certain point therein; that a rate for such 
transportation was lawfully established in the joint tariffs of the said 
carriers ; and that défendant, by the deviee of waiving the collection 
from the Mining Company of royalties of 28 cents per ton, provided 
for in its lease, granted to that company rebates and concessions in 
respect to the transportation of the coal whereby it was transported at 
less than the established rate and an advantage was given to that Com- 
pany. 

The various counts of the indictment are similar in form and alike, 
except as to the date of shipment, number of pounds, kind of coal 
shipped, the number and description of car, the name of consignée 
and destination, and it is suffîcient to state that each of the 50 cars 
described in the separate counts of the indictment were consigned to 
points within the Western district of New York and on the Une of 
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the New York Central & Hudson River Railroad Company. The trial 
court held that the indictment, which originally consisted of 50 counts, 
alleged 17 separate and distinct offenses, ail of the shipments in ques- 
tion having been made in 17 months, and that there was but a single 
offense in any given month. The number of the counts was accord- 
ingly reduced to 17 by the court. A plea of not 2;uilty was entered 
as to each count. The trial resulted in the conviction of the défendant 
as charged on 17 counts and défendant was fined $20,000 and judg- 
ment was entered for that amount. 

It appears that the défendant, during and throughout the whole 
period of time involved in the indictment, was and is the owner in 
fee and the lessee of approximately 4,948 acres of coal-producing lands 
situate in the county of Northuniberland, near the borough of Sham- 
okin, in the state of Pennsylvania ; that on July 10, 1878, défendant 
by a lease which became effective on January 1, 1878, and remained 
in force until December 21, 1887, leased to the Mining Company ail 
of the said coal-producing lands for mining purposes and conveyed 
to it the exclusive right to mine, prépare, and carry away coal from 
the said properties, and to occupy and use the lands, mines, slopes, 
breakers, pumps, and other machinery, houses, shops, stables, build- 
ings, and ail other improvements, and to eut timber from the lands 
for use in the mines and buildings connected with the aforesaid coal- 
producing lands ; that pursuant to the terms of the said lease and in 
considération of the rights and privilèges therein conveyed to it, the 
Minerai Railroad & Mining Company agreed to pay défendant for 
each and every gross ton of coal of 2,240 pounds weight, mined and 
sold by it from the coal-producing lands on or after January 1, 1878 
(but not including any coal used or to be used by the Minerai Railroad 
& Mining Company for mining purposes), the sum of 20 cents for ail 
prepared sizes, and 10 cents for nut coal and ail smaller sizes mined 
and produced from the said properties, such payments to be made 
thereafter not later than the 25th day of each and every month for 
such coal sold during the previous month ; that various extensions of 
the lease were made from time to time, by which it was extended to 
February 27, in the year 2862; that by the last extension royalties 
were to be paid during the extended term at the rate of 28 cents per 
ton, instead of at the rates of 10 to 20 cents per ton as originally pro- 
vided. Royalties were to be paid not later than the 25th day of tlie 
month foUowing the sale of the coal mined. Provision was also made 
for the cancellation of the lease at the end of any calendar year at the 
option of either lessor or lessee. It further appears that pursuant to 
the terms of the lease and its extension the Mining Company entered 
into the occupancy, use, and possession of the leased pro|>erties and 
has ever since been in exclusive possession of them ; that it has mined 
from the properties large quantities of anthracite coal to the extent 
annually of upwards of 1,600,000 tons. 

The coal was shipped under an arrangement between the Mining 
Company and the Susquehanna Company. The Mining Company is 
a corporation organized under the laws of Pennsylvania. Its chief busi- 
ness is the production and selling of anthracite coal, and it maintains 
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an office in the city of Philadelphîa. Two-thirds of its stock was 
owned by défendant. It produced the greater part of its output f rom 
the lands leased from défendant. By virtue of the agreement the Sus- 
quehanna Coal Company, which is also a Pennsylvania corporation 
engaged in the production and selling of anthracite coal, throughout the 
entire period involved herein acted ostensibly as selling agent and ship- 
per for the Mining Company. It accepted, shipped, marketed, and 
sold ail the anthracite coal mined and produced by the Mining Com- 
pany, and it paid over to the latter the entire net proceeds derived 
from the sale of the coal produced by the Mining Company, without 
making any charge for its services as selling agent. The two com- 
panies occupied the same offices and had the same officers and direc- 
tors, the officers' salaries being paid in part by each company. Their 
relations were such that their mutual président referred to the Mining 
Company as the "Mining Department" of the Susquehanna Company. 
The arrangement between them was as follows: The Mining Com- 
pany loaded the coal it mined into defendant's cars. The Susquehanna 
Company sold the coal and turned over to the Mining Company the 
net proceeds less the selling expenses. The Susquehanna Company 
gave the shipping instructions to défendant, and the coal was trans- 
ported under waybills in which the Susquehanna Company was named 
as the shipper. 

The Mining Company never paid a dividend. From 1903 to De- 
cember 31, 1912, its balance sheets showed liabilities in excess of as- 
sets. In 1903 and 1905 it made partial payments of accrued royalties. 
From 1905 to December 31, 1913, it paid no roj'alties. After 1903 
it received no bills for royalties from défendant and neither company 
kept any record of them. On the other hand, défendant derived sub- 
stantial revenues from transporting ail the coal produced and sold by 
the Mining Company. The latter company produced under this lease in 
1911, 1,682,890 tons; in 1912, 1,618,164 tons; and during the first 
nine months of 1913, 1,343,229 tons. Included in those tonnages were 
the various carloads of coal described in the indictment. 

In November, 1913, defendant's comptroller was examined before 
the Interstate Commerce Commission as to its failure to coUect royal- 
ties from the Mining Company. On February 19, 1914, défendant col- 
lected from that company $335,588.35 in cash, and on June 30, 1914, 
entered a charge of $3,126,778.08 against that company, and received 
from it that amount of land bonds of Susquehanna Coal Company 
in settlement of royalties accrued from 1906 to December 31, 1913. 
The Mining Company procurée the cash and bonds by selling out its 
interest in the lease in question and its mining property to Susquehanna 
Company. 

The various carloads of coal described in the indictment were trans- 
ported by défendant and its Connecting carrier to points in the West- 
ern district of New York. A rate of $2 per ton was lawfully es- 
tablished in the joint tariffs of the said carriers and in force during 
the entire period in question. The Connecting carrier coUected trans- 
portation charges at that rate from the various consignées and paid 
défendant its proportionate share thereof. 
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The theory of the government in this prosecution is that the de- 
fendant granted a concession to the Mining Company of 28 cents per 
ton because of its failure to coUect such royal ty on the coal it trans- 
ported. The theory of the défense is that the payment of royalty was 
in no way dépendent upon and had no connection with the act of 
transportation, and so was not within the terms of the Elkins Act as 
amended by the Hepburn Act. 

[ 1 ] The défendant challenges the jurisdiction of the trial court, and 
assigns as error its failure to advise the jury to acquit the défendant 
upon the ground that the évidence shows that the offenses alleged in 
the indictment were ail committed outside of the court's jurisdiction. 
It asserts that, as the lease fixed no place for the payment of the roy- 
alty, it was payable at the gênerai offices of the défendant in the city 
of Philadelphia, and not at any point within the Western district of 
New York. But the place where the royalty was to be paid has no 
bearing on the question of jurisdiction. It is sufficient to support the 
court's jurisdiction that coal was transported into the Western district 
of New York. The act expressly provides as f ollows : 

"Every violation of this section shall be prosecuted In any court of the 
TJnited States having Jurisdiction of crimes within the district in whlch such 
violation was committed, or through whlch the transportation may hâve 
been conducted ; and whenever the offense is begnn in one jurisdiction and 
completed In another it may be dealt with, Inquired of, tried, determlned, 
and punished in either Jurisdiction in the same manner as if the offense 
had been actually and whoUy committed thereln." 34 Stat. 588. 

In view of the positive command of the second section of the act 
that no departure from the rate published and filed by the carrier shall 
be made "directly or indirectly," the Suprême Court in New Haven 
R. R. V. Interstate Commerce, 200 U. S. 361, 26 Sup. Ct. 272, 50 L. 
Ed. 515 (1906) declared that: 

"The all-embracing prohibition agalnst either directly or indirectly charg- 
ing less than the published rates shows that the purpose of the statute was 
to make the prohibition applicable to every method of dealing by a carrier 
by whlch the forbldden resuit could be brought about." 

So that the question involved is whether the arrangement which 
défendant had with the Mining Company was a method of dealing 
by which the forbidden resuit was brought about. 

In the New Haven Case the court held the act violated under the 
following circumstances : The Chesapeake & Ohio Railway Company 
bought coal from mining companies, transported the same over its 
Unes, and disposed of it at a selling price insufficient to yield the pur- 
chase price plus the tariff rates for its transportation. The Chesapeake 
& Ohio Company made an agreement witli the New Haven Company 
to sell the latter 60,000 tons of coal, to be carried from the Kanawha 
district in West Virginia and then by water to Connecticut, for deliv- 
ery to the buyer at $2.75 per ton. It had performed a part of its con- 
tract. The price oiE the coal at the mines, where the Chesapeake & 
Ohio Company bought it, and the cost of transportation from New- 
port News to Connecticut, was $2.47 per ton. This left to the Chesa- 
peake & Ohio Company about 28 cents a ton for carrying the coal 
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from the Kanawha district to Nevvport News, whiist the published 
tariff for like carriag-e from the satne district was $1.45 per ton. This 
was held to be a violation of the act. 

In United States v. Union Stockyard & Transit Company, 226 U. 
S._286, 33 Sup. Ct. 83, 57 h. Ed. 226 (1912), the Suprême Court en- 
joined the Union Stockyard & Transit Company, a carrier, from ful- 
filling its agreement to contribute $50,000 to the construction of a 
new packing plant. By the same agreement the packers had agreed to 
slaughter and pack only such live stock as passed through the Union 
Stockyard & Transit Company's yards, at the customary rate of charge, 
or to pay the charges which would hâve accrued had those yards been 
used. The Suprême Court was convinced that the $50,000 was con- 
tributed in considération of the charges to be collected on the live 
stock, and therefore that the net resuit would be to reduce those 
charges. The agreement was held to be in violation of the Elkins Act. 

In Cleveland, C, C. & St. L. Ry. Co. v. Hirsch, 204 Fed. 849, 123 
C. C. A. 145 (1913), the Circuit Court of Appeals in the Sixth Cir- 
cuit held that a contract by which an Interstate railroad carrier leased 
ground to a dealer in scrap iron for a term of five years at a rental 
not much exceeding one-tenth of its actual rental value, in considér- 
ation of receiving the lessee's shipments at regular rates, was a vio- 
lation of the Elkins Act. 

In Vandalia R. Co. v. U. S., 226 Fed. 713, 141 C. C. A. 469 (1915), 
the Circuit Court of Appeals in the Seventh Circuit sustained a con- 
viction of the railroad company under an indictment charging it with 
the offense of giving a rebate contrary to the provisions of the Elkins 
Act. In that case there was a contract between the railroad company 
and a mining company, it being agreed that the latter should hâve a 
loan from the former at 2 per cent, interest and should ship exclu- 
sively over the former's lines at full tariff rates and sell coal to the 
railroad for its use at $1.20 per ton. The jury found this was a device 
whereby the coal was in effect transported at less than tariff rates. 
The court held that the fact that the full tariff rate is collected does 
not négative the possibility of a rebate in respect thereto, either in a 
lump cash sum in advance, or by later or earlier indirect payments. It 
declared that a loan at less than the market rate of interest, like a 
lease at less than market rental, is in effect a gift of the différence 
between the contract and the market rate, and is in every respect équiv- 
alent to a direct payment of that amount of money. 

[2] The cases show that it is the law that any pecuniary inducement 
held out to a shipper to procure his business over a particular railroad 
is or may be a rebate or concession within the prohibition of the El- 
kins Act. 

[3] But as the original lease was made in 1878, and the Elkins Act 
was not passed until 1903, it is said that the défendant at the time it 
made the lease could not bave made it to circumvent the statute. That 
is, of course, conceded. But the failure to collect the royalties from 
1905 through ail the years down to December 31, 1913, may hâve 
been a device to give a concession in considération of the transpor- 
tation of the coal, and if it was it involved a violation of the act. 
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Whelher it was such a device, and whether the purpose was to give 
a concession or discrimination which resulted in shipping the coal 
to its destination at a less rate than that mentioned in the tariff, was 
for the jury to détermine. The verdict of the jury has established the 
fact that the failure to collect the royahies was with the intention of 
giving the Mining Company an advantage or concession, and that it 
resulted in the transportation of the coal at less than the established 
rates. It seems to us that the évidence is such as to justify the jury 
in coming to the conclusion it did as to the motive and conséquent 
intent of the défendant. 

In the instant case there was no déduction from the actual tariff 
rate, and there was no direct rebate. The judge in his charge so in- 
formed the jury, adding that the statute was broad and comprehen- 
sive: 

"It does not merely forbid the giving of a rebate ont of tlie rate that the 
shipper or the coiisis^nee pays ; but, as I hâve indlcated to you, if the rall- 
road Company by any device, plan, or metliod sives to a shipper a refund or 
advantage or concession which, if giveu, opérâtes as a rebate or refund, then 
the statute is violated." 

Again in his charge he said: 

"If you believe from the évidence that the purpose was to give a conces- 
sion or discrimination which resulted in sliipping the coal to its destination 
at a less rate than that naentloned in the tariff, then I concelve that the stat- 
ute has been violated, irrespective of whether the Susquehauna Coal Com- 
pany was the actual shipper or the Mining Company." 

Again in his charge he said : 

"The évidence in this case, and this entire controversy, In its last analy- 
sis, will turn upon the question of what you may believe with référence to 
the intention of the défendant railroad company, as to whetlier the intention 
was that the Mining Company should liave an advantage or privilège or 
concession or whether it was merely an honest purpose to carry it along for 
a period of tlme on account of its finaneial embarrassnient, but to ultimately 
collect the royalties." 

And referring to the subséquent payment of the royalties he said: 

"In other words, if during this period of tinie specified in the indictment 
there was an intention on the part of the rallvî^ay company to glve to the 
mining company a concession, then the offense forbidden by the Elklns Act 
was eompleted and consujnmated, and the subséquent paj-ment after the of- 
fense was discoverod obviously caniiot be held to excuse the violation of the 
statute." 

The charge was fuU and clear and accurate. If the arrangement 
made with the Mining Company constituted a device for effecting a 
réduction in rates, or for giving an advantage to the shipper, and was 
so intended, the défendant was guilty of a violation of the statute. The 
question whether there was an intention to accomplish such a resuit 
was left to the jury under appropriate instructions, and the jury has 
found that such intention did exist. The defendant's guilt is thereby 
established. 

Judgment affirmed. 

HOUGH, Circuit Judge fdissenting). This was a criminal prose- 
cution, and there was no évidence at ail of violation of the act, or of 
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criminal întent, except the continuance or maintenance of relations 
between the railway and the Mining Company, which began long be- 
fore the Elkins Act became law. From this alone the jury was per- 
mitted to infer the commission of a crime. 

Under such a ruling a créditer, who is also a carrier subject to the 
act, is indeed between the devil and the deep sea. If ail traffic is re- 
fused, the functions of a common carrier are abnegated; if traffic as 
per published tariff is accepted, a crime is said to be committed; if 
payment of debt is insisted upon as a prerequisite to the transport of 
goods, the debtor is broken, and both debt and traffic are lost, until 
(at the best) some reorganization émerges from the ruins. 

The statute does not compel such resuit, and from it I dissent. 



CITY OF PORT TOWNSEND, WASH., v. FIRST NAT. BANK OF CENTRAL 

CITT, COLO. 

(Circuit Court of Appeals, Nintli Circuit. February 5, 1917. Reliearing De- 

nied March 19, 1917.) 

No. 2S33. 

1. Municipal Cobpoeations <S=»1010 — Compeomise and Settlement of Claim 

— Validity of Action of Oouncil. 

Evidence hélâ> to sustain a flnding that judgments rendered agalnst a 
City on warrants were not fraudulent or collusive, and tliat ttie subsé- 
quent action of tlie mayor and city council in deciding by unanimous vote 
not to appeal from such judgments, but to make a compromise settlement 
of the same by the Issuance of new bonds at a lower rate of interest, was 
also free from fraud or collusion, and valid. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. 
§§ 2181, 2182.] 

2. Mandamus ®=>154(7) — To Enfoece Judgment Aqainst Municipal Corpo- 

ration — Allégation of Demand to Levt Tax. 

It is not necessary to allège a demand on a city council to levy a tax 
to pay an Indebtedness as a condition précèdent to proceedings for a man- 
damus to compel such levy, where the statute Imposes the duty to make 
the levy, or where such demand would manlfestly be useless. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dlg. § 308.] 

3. Limitation of Actions <8=»25(8) — Mandamus. 

Under the law of Washington, by whleh an action on a municipal 
warrant is not barred until six years after notice is glven that there is 
money in the treasury to pay it, where no such notice is given, an action 
to obtain a judgment as prellminary to mandamus to compel the levy of 
a tax is not barred merely because it might bave been brought more than 
six years before. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 125.] 

In Errer to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Action at law by the First National Bank of Central City, Colo., 
against the City of Port Townsend, Wash. Judgment for plaintifï, and 
défendant brings error. Affirmed. 

€=3For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



CITT OF PORT T0WN8END V. FIRST NAT. BANK 33 

The défendant in error brought an action at law against the plaintiff in 
error on warrants issued by the latter, drawn on the indebtedness fund of 
the City, to obtain a judgment, preliminary to mandamns against the city of- 
ficers to compel them to levy taxes for the indebtedness fund wherewlth to 
pay the warrants. The parties will be designated herein plaintifC and de- 
fendant, as they were In the court below. TJpon an agreed statement of 
facts and the testimony talîen the court made In substance the following flnd- 
ings of fact: That on February 1, 1898, the Bank of Biitish Columbia, a 
foreign corporation, obtained a .ludgment in the sjate superior court against 
the défendant for the sum of $18,600.15 as the debt due to said corporation, 
which judgment by its terms bore interest at 10 per cent, per annum from 
Its date; that on February 5, 1898, the Manchester Savings Bank, a corpo- 
ration of New Hampshire, as plaintifif, obtained in the same court a judg- 
ment against the défendant for the sum of $7,788.71, as the debt due to the 
plaintifC, which judgment also bore interest at 10 per cent, per annum from 
its date; that those judgments were obtained upon street grade warrants 
drawn upon spécial improvement funds, to be paid out of spécial assessments 
on the property Improved, and in payment for the improvements ; that there 
was no contract, ordinance, or resolution by the défendant which authorized 
It to guarantee the payment of said warrants; that on February 17, 1898, 
the mayor and the city councll of the défendant unanimously decided to pay 
said two judgments by issuing to the judgment creditors the appropriate 
amount of warrants of the défendant drawn against its indebtedness fund, 
which warrants were to draw interest at 6 per cent, per annum until paid, 
and the judgment creditors accepted the defendant's offer to that efCect ; 
that the défendant at the same time was making like disposition of certain 
other judgments then recently entered against it, and accordingly it issued 
against its indebtedness fund sundry warrants, serially numbered from 2 to 
159, aggregating about $67,000, ail dated on February 18, 1898, each warrant 
reeiting that it was issued in part satisfaction of a specifled judgment ; that 
ail said warrants were ordered to be issued by the unanimous vote of tho 
mayor and the city council at a regular meeting thereof, duly held according 
to the statute, and after délibération on the subject of the said judgments 
each warrant was duly issued and delivered ; that the warrants payable to 
the Manchester Savings Bank were presented by it to the city treasurer of 
the défendant on February 18, 1898, for payment, but payment was refused 
for want of funds, and the warrants payable to the Bank of British Colum- 
bia were presented by it to said city treasurer for pajTiient on February 19, 

1898, but payment was refused for want of funds ; that in the year 1898 the 
warrants issued to said two last-named judgment creditors were transferred 
and assigned to the plaintiff at their then fair market value, in the ordinary 
course of banking business, and without notice of any intention on the part 
of the défendant to contest the payment thereof; that there was no fraud 
or fraudulent collusion or acquiescenee in the payment of an unlawful claim 
on the part of the mayor and city council in authorizlng the payment of said 
judgments by said warrants. 

The flndings set forth the taxes levled for the payment of Indebtedness 
from the indebtedness fund of the défendant from and including the year 

1899, and to and including the year 1908, and found that no levy for the pay- 
ment of indebtedness from that fund had been made since the levy of 1908, 
and the court found that the défendant since 1898 had realized from delin- 
quent tax collections and otherwise for its Indebtedness fund certain sums 
to the crédit of tliat fund, of which it had appUed portions to the payment 
of its outstanding indebtedness prior in rank to the warrants numbered from 
2 to 159 as aforesaid, and had transferred certain other portions from the 
indebtedness fund, and had used them for other purposes, and that no call 
for any warrants drawn on the indebtedness fund, exceptlng Nos. 1 and 160, 
has been issued, nor hâve any such warrants been paid, except said two 
warrants and warrant No. 2, which was paid pursuant to a judgment of the 
court below in the case of Perkins v. Intermela, affirmed by this court in 
Intermela v. Perkins, 205 Fed. 603, 123 O. C. A. 619. And the court found 
that there was due to the plaintiff from the défendant $13,952.80, with in- 
terest at 6 per cent, per annum on $6,072.80 thereof, from February 18, 1898, 

241 F.— S 
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and on $7,880 thereof from February 19, 1898. As conclusions of law the 
court found that the warrants in suit are valid and subsisting liabilities of 
the défendant for the amount of thelr face, and the accrued interest from 
their respective dates of présentation and refusai to pay; that the défend- 
ant is estopped by the judgments from relying on any défense whlch mlght 
hâve been pleaded to the actions In which those judgments were entered, in- 
eluding the défense that the défendant was not liable on the causes of action 
sued on in said former actions, and the défense that it was already indebted 
beyond its constltutional limit; that It was the defendant's duty to levy a 
property tax to the amounf of six mllls on the dollar of assessed valuation 
for the indebtedness fund during each year, beginning with 1898, and to ap- 
ply the proceeds according to law until the warrants in suit with accrued 
interest were paid ; and that the plaintiff is entltled to judgment against the 
défendant in the sum of $13,952.80, with accrued interest as stated in the ■ 
flndlngs of fact, and with the costs of the action, and to the process of the 
court to enforce payment. 

U. D. Gnagey, of Port Townsend, Wash., and L,. B. Stedman, of 
Seattle, Wash., for plaintiff in error. 
Charles E. Shepard, of Seattle, Wash., for défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GIEBERT, Circuit Judge (after stating the facts as above). The 
défendant présents certain questions which were determined by this 
court in Intermela v. Perkins, 205 Fed. 603, 123 C. C. A. 619. Those 
questions were carefully considered, both on the original hearing and 
on a pétition for rehearing, and a pétition to the Suprême Court for 
certiorari was denied. Intermela v. Perkins, 231 U. S. 757, 34 Sup. 
Ct. 324, 58 L. Ed. 468. One of the questions so decided, and now 
again presented, was whether the city council of the défendant, which 
met at a regular session on February 15, 1898, and took recess until 
a designated hour on February 16th, and thereupon took a further 
recess until a designated hour on February 17th, could, upon said 
last-named date, lawfully authorize the issuance of the warrants, in 
view of the Code provision which inhibited the passing of any ordi- 
nance or the allowance of any bill for payment of money at a spécial 
meeting, or at any adjourned regular meeting of a city council. We 
held that such an adjournment taken from day to day does not in- 
terrupt the business of the session, that it was the intention and pur- 
pose of the council to hold a continuous session, and that such ad- 
journments were permissible, as within the intendment of the statute. 

But it is said that facts are presented in the case at' bar which were 
not before the court in the Intermela Case. Attention is directed to 
the fact that in the latter case it was said in the opinion that the coun- 
cil met on February 15, 1898, at a regular meeting "and, finding itself 
unable to complète or transact the business in hand, took a recess 
* * * until another day, at which time the business in hand was 
completed"; whereas in the case at bar it is proven that the 'regular 
meeting of February ISth was a short meeting, and that ail pending 
business might liave been transacted at that time, and that the recess 
was taken because the council was not yet ready to act. Conceding 
this to be true, it does not take the case out of the rule of the Intermela 
décision, nor does it create a distinction in principle between that case 
and this. On the other hand, its tendency is to show that the three 
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sessions were in fact but one meeting, and for the consummation of 
a single purpose. That purpose was the compromise settlement and 
adjustment of the judgments against the défendant. 

Counsel for the défendant cite Seymour v. Ellensburg, 81 Wash. 
365, 142 Pac. 875, a décision subséquent in date to the Intermela Case, 
as establishing the rule that powers granted to the officers of munici- 
pal corporations must be strictly construed, and deciding that, when 
warrants are drawn upon a city treasurer under a charter which re- 
quires that the warrant shall specify for what purpose the same is 
drawn, and out of what fund it is to be paid, the statute is mandatory, 
and the warrant is void if it fails to specify the purpose. But there 
is nothing in that case that conflicts with the décision of this court 
in the Intermela Case. This court did not fail to recognize that the 
statute under considération in that case was mandatory, but held that 
the meeting at which the warrants were issued was not an adjourned 
meeting within the meaning of the statute. 

Again, we held in the Intermela Case that the superior court of the 
State of Washington, in the exercise of its gênerai jurisdiction, had 
the authority to détermine whether the city became liable generally 
on contracts for local improvements where its officers had omitted, 
through neglect of duty or through irregularity of procédure, to make 
proper assessments for such improvements, and that having such juris- 
diction a judgment holding the city to be liable, whether correct or 
erroneous, was conclusive against the city, and a bar to subséquent 
contests of the validity of a city warrant issued in payment of a judg- 
ment on the same ground. Upon the question whether the défend- 
ant in incurring its liability to the plaintiff's assignors exceeded its 
constitutional debt limit, there is nothing in the présent case to distin- 
guish it f rom the Intermela Case, and it is unnecessary to add to what 
was there said. 

[1] Questions not presented in the Intermela Case are based upon 
the assignments that the court erred in refusing to find that, at the 
time when the warrants were issued, the city authorities of the défend- 
ant had full knowledge of the décision of the Suprême Court of the 
state in German-American Savings Bank v. City of Spokane, 17 Wash. 
315, 49 Pac. 542, 38 L. R. A. 259, that judgments were entered in ail 
of said suits by the consent of the city officers, that no appeals were 
taken, and that the warrants were issued in pursuance of a spécial 
agreement between certain street grade warrant holders and the city 
council. The défendant had alleged in its answer that the judgments 
in the superior court were obtained by fraud, and that the warrants 
made in payment thereof were issued clandestinely, in fraud of the 
citizens and taxpayers of said city, and in direct violation of the décision 
of the Suprême Court of the state. There is no évidence in the record 
to support any allégation of fraud. There is nothing to show that 
the judgments were taken by consent. The fact that eight cases were 
ail tried in one day is not sufficient in itself to create even a suspicion 
that the plaintiff's claims were not contested. Nor is it an indication 
of consent or fraud that, after the judgments were taken, and before 
the time for appealing expjred, the city council were advised by au 
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attorney whom they consultée! that they had a good défense to said 
actions, and could defeat ail of the same on appeal, and yet no appeal 
was taken. There is nothing in the évidence to render applicable to 
the case the décision in Kane & Co. v. Ind. Dist. of Rock Rapids, 82 
lowa, 5, 47 N. W. 1076, cited by the défendant. In that case, in an 
action which was brought upon a judgment obtained against a school 
district, it appeared that the directors purposely and intentionally failed 
to appear and défend, and allowed judgment to be entered by default. 
The court, in view of the évidence, said: 

"In our opinion, tlie évidence In. tliis case shows tliat botli the parties to 
that action intended that the plaintlff should recover judgment." 

It is contended that the findings of fact are insufïàcient to show 
that the plaintiff is entitled to a judgment, in that they fail to show 
the condition of the indebtedness fund within the rule of this court 
in First Nat. Bank of Central City v. City of Port Townsend, 184 
Fed. 574, 106 C. C. A. 554, and the décision of the state court in State 
ex rel. American Freehold-Land Mortgage Co. v. Mutty, 39 Wash. 
624, 82 Pac. 118, and that the court below found only that certain 
levies had been made for the indebtedness fund prior to 1908, and that 
no levy had been made since that year. The act of 1897 (chapter 84, 
Session L-aws of Washington of that year) créâtes, in cities of the class 
of Port Townsend, a current expense fund and an indebtedness fund, 
and requires the city to levy annually a property tax, not to exceed 
10 mills, for the current expense fund, and a tax not to exceed 6 
mills for the payment of indebtedness, and that in making the levy, 
considération shall be taken of ail outstanding warrant certificates, and 
ail other obligation and indebtedness of the city, with interest thereon, 
for the payment of which no provision is otherwise made by law, and 
it provides that ail moneys collected on and after February 1, 1898, 
from taxes of 1896 and previous years, and the penalties and interest, 
shall be paid into the indebtedness fund. The findings of the court 
and the stipulations of fact shttw the disposition of ail taxes under 
the law of 1897. They show, moreover, that the aggregate of the 
levies from 1898 to 1908, inclusive, was on the average less than 1.2 
mills per annum, and it is stipulated that the only remaining asset of 
the indebtedness fund is the sum of $527.07, which "now stands on 
the treasurer's books." There may perhaps be added to tlie asset so 
stated the right to demand the retum to the indebtedness fund of 
$3,797.60 transferred from that fund to the sinking fund and the 
current expense fund in the years 1898, 1909, and 1910, by order of the 
city council. As to the omission of a finding concerning the disposi- 
tion of funds possibly collected since 1905 from the delinquent tax 
rolls of the years 1891 to 1897, inclusive, it is sufficient to point to the 
décisions of the state court holding that a presumption of payment 
of a debt through lapse of time applies to tax obligations. Graves v. 
Stone, 76 Wash. 88, 135 Pac. 810, Ann. Cas. 1915D, 182; Seymour 
V. Ellensburg, 81 Wash. 365, 142 Pac. 875. 

[A] In answer to the contention that the complaint is defective, in 
that it fails to allège that a demand was made on the city council for 
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a levy for the indebtedness fund, it is sufficient to say that the alléga- 
tions of the complaint show that such a demand would hâve been vain 
and useless. 26 Cyc. 330; United States v. Auditors of Town of 
Brooklyn (C. C.) 8 Fed. 473. In United States v. Saunders, 124 Fed. 
124, 59 C. C. A. 394, it was held that no such demand is necessary 
before instituting proceedings for mandamus, where the statute im- 
poses upon the municipal officers the duty to levy it, or where that 
duty under the law is plain, or where it is manifest that such a de- 
mand would be an idle ceremony; and in State v. Byrne, 32 Wash. 
264, Th Pac. 394, it was held that, where county commissioners had 
refused to levy a spécial tax to pay school bonds, and the law imposed 
on such commissioners the imperative duty of levying the tax sought, 
a demand on the commissioners to levy such tax by the owner of the 
bonds was not a condition précèdent to his right to maintain manda- 
mus to' compel such levy. 

[3] Also without merit is the contention that the action is barred 
by the statute of limitations. The défendant admits that in the state 
of Washington an action on a municipal warrant is not barred until 
six years after notice has been given that there is money in the treas- 
ury to pay it, but contends that the présent action is barred for the 
reason that it was not begun until 1910, whereas the plaintifï might 
hâve brought it more than six years earlier, and cites Quaker City 
National Bank v. Tacoma, 27 Wash. 259, 67 Pac. 710. In that case 
the court held that the payment of warrants drawn on a spécial fund, 
which had been issued subséquent in time to the plaintifï's warrant on 
that fund, is such a misappropriation of moneys of the fund as to 
render the city liable, not upon contract, but upon tort, and that such 
an action must be commenced within three years after the cause of 
action accrues. That décision has nothing to do with the présent case. 
Hère the action is upon contract. The plaintifï's right to bring an 
action on the warrants had confessedly not been barred by the stat- 
ute, and although the plaintifï might hâve commenced its action sooner 
than it did, it was not compelled to do so, and it seems to hâve de- 
layed action, relying on its hope that the city would recognize and 
fulfill its duty, a duty which was expressly imposed upon it by stat- 
ute. There is no enactment of the state of Washington applying the 
statutes of limitation directly to mandamus proceedings. In such a 
case: 

"It is common to apply them by analogy, and, whlle It Is difBcult to lay 
down any fixed rule as to the tlme when the writ will be barred, it niay be 
said in a gênerai way that it must be brought within the period fixed for 
that particular form of civil action or proceeding which may be brought to 
enforce the right which is the subject of the writ." 26 Cyc. 395 ; Berkey v. 
Board of Commissioners, 48 Colo. 104, 110 Pac. 197, 20 Ann. Cas. 1109 ; Free- 
hill V. Chamberlain, 65 Cal. 603, 4 Pac. 646; Chicago, K. & W. R. C-o. v. 
Com'rs of Chase County, 49 Kan. 399, 30 Pac. 456; Chinn v. Trustées, 32 
Ohio St. 236 ; Duke v. Tumer, 204 U. S. 623, 27 Sup. Ct. 316, 51 L. Ed. 652, 
9 Ann. Cas. 842 ; Milster v. Spartanburg, 68 S. C. 26, 46 S. B. 539 ; Territory 
ex rel. Tanner v. Potts, 3 Mont. 365. 

We find no error. The judgment is afîirmed. 
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GENERAI. ELECTRIC CO. v. CHAÏXANOOGA GOAL & IRON CORP. 

(Circuit Court of Appeals, Sixtll Circuit. April 6, 1917.) 

No. 2902. 

1. Appeal and Ehrob ©=3l010(l) — Review— Refusal to Direct Verdict— 

Construction of Contract. 

Tlie Circuit Court of Appeals cannot review the trial court's construc- 
tion of a contract, the language of whlch was vso gênerai and obscure as 
to malve paroi évidence as to its meaning compétent, where there was 
testimony to sustain the construction. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3979- 
3981.] 

2. Sales <S=>181(11) — Evidence— Waiveb of Delay in Performance. 

In an action for damages caused by the purchaser's refusal to accept 
a machine, wlilch the contract required to be shlpped on a certain date, 
évidence held to warrant tlie jury in flnding that défendant had not un- 
condltionally vi'aived the recLuirement of the contract as to tlme for 
shipment, but had inerely agreed to accept shipment at a later date, so 
that défendant could refuse to accept when the shipment was not made 
on that date. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 486, 487, 490.] 

3. Sales <g=»81(3) — Time fob Performance- Essence op Contract. 

Where défendant had ordered a blower for i^ engine, and notifled 
plaintlff that It was necessary to hâve the blower as soon as possible to 
safeguard défendant from damage in case of accident to his other 
blowers, the time for performance was of the essence of the contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 219.] 

4. Sales <g=îl70 — Time for Performance— Extension of Time. 

Where a défendant intended to extend indeflnitely the time of per- 
formance of the contract, and to rely on plaintifC's responsll>illty for 
such damages as he might suffer in the meantime, plaiutifC can recover 
after dellvery within a reasonable time ; but, If there was merely a suc- 
cession of extensions to defiuite dates, plalntifif cannot recover, where he 
did not deliver on 'the date flxed by tlie last extension. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. § 424.] 

5. Sales <g=5l76(l) — Time for Performance— Waiver— Notice op Liabilitt. 

Notice that défendant would hold plaintiff liable for damages result- 
Ing from delay in shlpping the machine ordered does not as a niatter of 
law amount to an Indeflnite waiver of time for performance, and a sub- 
stitution of plaintifC's liabllity for breach. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 436, .438, 443, 444.} 

6. Sales iS=3l81(ll) — ^Time of Performance— Waiver— Undisptjtbd Testi- 

mony. 

The testimony of a seller's agent that défendant had walved the re- 
quirement for performance by a deflnite time, though not in terms dls- 
puted, is not conclusive, especially where he referred to défendants let- 
ters as also indicating waiver, and the letters did not show waiver. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 486, 487, 490.] 

7. Sales iS=>170— Refusal to Accept Delay in Shipment— Motive for Re- 

fusal. 

Where the purchaser of a machine had a légal right to refuse to ac- 
cept it, because of the delay in shipping it, he can exercise that rlght, 
though his motive in doing so was the necessity for shuttlng down hla 
plant. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 424.] 

<g::=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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In Krror to the District Court of the United States for the East- 
ern District of Tennessee; Edward T. Sanford, Judge. 

Action b}' tlie General Electric Company against the Chattanooga 
Coal & Iron Corporation». Judgment for défendant, and plaintiff 
brings error. Afïirmed. 

Frank Spurlock, of Chattanooga, Tenn., for plaintiff in error. 
J. B. Sizer, of Chattanooga, Tenn., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

KNAPPEN, Circuit Judge. The General Electric Company sued 
the Chattanooga Coal & Iron Corporation for the purchase price of a 
turbo-compressor, or blowing engine, manufactured by plaintiff for 
use in connection with defendant's blast fumace, under contract be- 
tween plaintiff and the receiver of defendant's predecessor corpora- 
tion, which contract défendant assumed. Défendant refused to ac- 
cept the machine, because not completed within the time contracted 
for. By agreement between the parties, plaintiff sold the machine, 
realizing $4,000 less than its contract price, and for this sum recov- 
ery was asked. 

At the conclusion of the testimony défendant moved for directed 
verdict in its favor, which was refused, and the case submitted to 
the jury under a charge to which no exception was taken. As con- 
strued by the court, the original contract provided for the delivery 
of the completed machine f. o. b. Lynn, Mass., on or before January 
15, 1913. The machine was not actually ready for shipment until 
April 28th following, and was never shipped; défendant having re- 
fused to receive it. By the charge the verdict was made to turn upon 
questions relating to alleged waiver by défendant of the time of com- 
pletion and shipment and reasonable time for performance. There 
was verdict for défendant, on which judgment was entered. The er- 
rors assigned relate only to the refusai to direct verdict and the déniai 
of a motion for new trial, which, so far as reviewable, raises no ques- 
tions except those involved in the refusai to direct verdict. 

[1] Plaintiff contends that the machine was completed and ready 
to ship within the period provided therefor by the original contract, 
which was finally accepted July 1, 1912, and required shipment to be 
made within 6^/^ months from the receipt of complète instructions. 
The contract provided that: 

"In case of delay by tlie purchaser, shipment shall be extended for a reason- 
able time, based on period of purcliaser's dcIay and conditions at the factorles 
of the Company." 

And plaintiff claims that it was not until November 12, 1912, that 
it received from défendant the complète instructions necessary for 
building the blower. If this is so, it ends the défense, for plaintiff 
was ready to ship within 6% months from that time. But we cannot 
review the court's conclusion in this regard because of defendant's 
testimony, which was compétent in view of the gênerai and obscure 
language of the written contract, that there were in fact no instruc- 
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tions necessary for défendant to give in order to enable plaintifï to 
build the blower. There was nothing unreasonable about this testi- 
mony, which presented at least a question of fact, the court's instruc- 
tion regarding which cannot be reviewed uijder motion to direct ver- 
dict. Indeed, we cannot say that the trial court was not justified in 
concluding, as he did, in a charge unexcepted to, that: 

"The évidence as to the way in whieh this contract has been constnied by 
the parties, shown by thelr correspondence, the testimony of the wltnesses, 
and otherwise, leaves it undisputed that the parties understood that the ma- 
chine was to be shipped on or before January 15, 1913, 6 Va mouths after the 
contract was finally approved by the plalntlff." 

[2] Assuming, then, as we must, that under the original contract 
shipment was to be made by January 15th, plaintiff cannot recover 
unless it has sustained the burden of proving a waiver by défendant 
of the time stipulated for performance. It appeared that défendant 
had four blowers, three of which it kept in use, the fourth being in 
reserve to take the place of a disabled blower ; that the blower in ques- 
tion was ordered to take the place of tliis reserve machine, which 
was dismantled when the contract was made in order to make way for 
the new installation. It appeared by the correspondence that on June 
26, 1912, after the purchaser had signed the order, but before its ulti- 
mate acceptance by plaintiff, the former called plaintiff's attention 
to the condition just stated, and impressed upon plaintifï the impor- 
tance of the earliest possible delivery, saying, "If anything should hap- 
pen to either one of the three [blowers], you can under stand what a 
fix we would be in, and which may cost us untold damage, to say 
nothing of the interférence with our business," adding that the order 
was given "with the understanding that you would lose no time what- 
ever in getting out this engine, and to leave nothing undone to get 
the machine to us at the earliest possible moment." On August 21st 
plaintiff notified défendant that it expected to hâve its drawings com- 
pleted for submission by the first week in September, and promised 
biweekly reports of progress made, on September 17th wrote that "ev- 
ery endeavor is being made to anticipate estimated shipment of Janu- 
ary ISth," and on November 2d advised défendant that it "expected 
to meet the shipping date of January 15, 1913." 

Défendant, having meanwhile heard nothing further, on December 
3d urged completion and shipment, again calling attention to the lack 
of reserve blower and saying that should there be delay in the installa- 
tion of the new machine, "and one of our présent engines break down, 
we will look to your company for reimbursement to cover loss in out- 
put or profit in différence in tonnage, whichever way you wish to put 
it." On the next day, apparently before plaintiff's receipt of the letter 
just referred to, défendant was notified that, "due to delay in draw- 
ings ând congestion in shop, shipment of your turbo-blower will be de- 
layed untîl March Ist," to which, on December 5th, défendant replied, 
protesting and expressing surprise, saying: 

"This is not at ail satlsfactory to us, for, as prevlously explained to you, 
we hâve no surplus blowing power, and, should one of our engines break 
down, our output would be greatly redueed. When we placed the order 
with your company, it was with the assurance that delivery would be made 
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not later than the middle of January, and we hâve made our arrangements 
accordingly. We therefore insist that you stand by delivery promised. Handle 
this matter vigorously with your home office and advise us furtber on the 
subject, as we expect you to protect us in the event we hâve a breakdown." 

Seven days later défendant was advised that plaintiff could not ship 
before March Ist. On January 3d défendant again asked for report 
of progress made, and on the same day (apparently before the letter 
just mentioned was received) plaintiff wrote défendant that: 

"Due to both suction and discharge heads being scrapped, we will not be 
able to make shipment before March 15th." 

On February 14th défendant was notified that delivery might be 
again delayed beyond March 15th, on account of certain defective 
castings ; on March 3d that, "owing to the loss of the two diaphragms," 
the machine could not be tested before March 25th, adding that "un- 
foreseen troubles hâve continually developed, but I trust this is the 
last one"; and on March 2 Ist wrote that the equipment was being 
assembled for test, which it was thought would begin by March 3 Ist, 
and if satisfactory, and no changes required, shipment might be made 
by April ISth. On April 16th défendant was again notified that ship- 
ment was expected to be made on April 18th. Défendant, having 
meanwhile received no notice that the machine was shipped, on April 
23d or 24th inquired of plaintiff whether shipment had been made, and 
on the 25th was advised that it had not yet been shipped, but that ship- 
ment would be made on April 30th. Défendant then notified plaintiff 
not to ship the machine and that it canceled the contract. 

[3] We think it clear that time was of the essence of the original 
contract. Plaintiff contends, however, that it conclusively appears that 
défendant made a gênerai waiver of performance within the time pro- 
vided by the original contract, and, this being so, could not rescind 
without first notifying plaintiff to perfonn and giving a reasonable- 
and specified time therefor. 

In our opinion the broad proposition that, in every case where per- 
formance on the exact date fixed by an executory contract bas once 
been waived, neither party can rescind on account of delay, without 
first giving notice requiring performance within a reasonable time 
specified, is not fortified by authority. In Taylor v. Goelet, 208 N. 
Y. 253, 258, 101 N. E. 867, Ann. Cas. 1914D, 284, gênerai language, 
perhaps susceptible of such import, is used% But the facts of that case 
and the point in issue do not call for it, and we are cited to and hâve 
found no authorities sustaining it as applied to the facts before us. 

The distinctive features of this case, at least according to the tend- 
ency of the évidence, are that time was of the essence of the original 
contract; that the time of performance has not been postponed be- 
cause of defendant's further requirements or in its interest or at its 
request; that the delay was against both its interest and its protest; 
that it has had neither possession nor benefit of the machine, and thus 
is not liable on a quantum meruit ; and that the question presented is 
merely one of right to rescind, as raised in an action at law. The 
clause "whichever way you wish to put it," in the letter of December 
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3d, plainly refers only to the two methods of expression immediately 
preceding. 

[4] We agrée with the learned District Judge that if défendant in- 
tended to extend indefinitely the time of performance, and to rely 
upon plaintifï's responsibihty for such damages as défendant might 
suffer from the delay, and if plaintiff was justified in so understand- 
ing, it was entitled to recover, provided a dehvery on April 30th was 
within a reasonable time, taking into account the entire history of the 
transaction, but that if, on the other hand, as défendant contends was 
the case, there had been merely a succession of extensions of time for 
dehvery to definite dates, the last definite date being April 18th, plain- 
tiflf was not entitled to recover. It follows that if there was substan- 
tial testimony tending to show that the time of delivery had been 
extended merely for definite periods and to definite dates, and that 
the last definite date was April 18th, the motion to direct verdict was 
properly denied. 

Were the letters of June 26th and November 2d alone to be taken 
into account, it would perhaps be difficult to avoid the conclusion that 
défendant had intended to extend indefinitely the time of performance, 
relying upon plaintifï's responsibihty for such damages as défendant 
might suiïer from the delay, and that there had been not merely a 
succession of extensions of time of delivery to definite dates ; but both 
thèse letters were written previous to any notification that delivery 
would be postponed beyond January ISth, and in the letter of Decem- 
ber 5th, which was the first letter written after notice that delivery 
would not be made according to the contract, défendant, while insist- 
ing that it would expect to be protected in the event of breakdown, 
yet also insisted that delivery be made by the previously agreed date, 
and we find nothing in the correspondence subséquent to that time 
referring to the question of protection, or consenting, unless by silence 
alone, to further delay in shipment. 

[5] Indeed, the record contains no letter from défendant to plain- 
tiff after February 8th until the letter of rescission of April 25th, and 
the testimony seems undisputed that "the correspondence has ail been 
substantially filed." Furthermore, after the notification to défendant 
that shipment was expected to be made on April ISth, no notice was 
given that it would not be so made until subséquent to that date, nor 
was any later date suggested until after defendant's inquiry of April 
23d or 24th, whether shipment had already been (not when it would 
be) made. It is true that the notice that défendant would hold plain- 
tiff liable for damages occasioned by a breakdown tended to make 
plaintiff liable to recovery therefor on failure to perform (Northwest- 
ern, etc., Mfg. Co. V. Gt. Lakes Eng. Works [C. C. A. 8] 181 Fed. 
38, 43, 104 C. C. A. 52) ; but it did not, as matter of law, necessarily 
and standing alone, amount to an indefinite waiver of time of per- 
formance, and to a consent to a substitution of plaintiff's liability for 
breach in place of agreement to perform. 

[6] Nor do we think the testimony of plaintiff's Chattanooga rep- 
résentative, although not in terms disputed, conclusive upon the prop- 
osition that défendant had continued up to April 28th to urge delivery, 
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and so, as matter of law, negativing' an extension to April 18th only. 
We think the jury not bound to accent this statement, especially in 
view of the référence by the witness to défendantes letters as indicat- 
ing, or as- also indicating, such insistence. While the question is not 
free from difïiculty, we think, upon a considération of the entire rec- 
ord, it was open to the jury to find as a fact that there had been no 
extension of time beyond April 18th. The motion to direct verdict 
was thus properly denied. Plaintilï was therefore not prejudiced 
by a submission to the jury of any and ail of the questions of fact 
submitted. 

[7] The fact that défendant was moved at the last to rescind the 
contract because the condition of the iron market made it necessary 
to shut down the plant is not conclusive against its right to rescind. 
If the right otherwise existed, it was not lost because of defendant's 
reason or motive for insisting upon its right. 

Being of opinion that the motion to direct verdict was not well 
taken, the judgment of the District Court is affirmed. 



THE SEVEN BEI.LS. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1917.) 

No. 2TC0. 

1. SiTiPPiNG cS=>104 — Caeriaqe of Goods — CoNTEAoT Between Towboat and 

Barge. 

The owner of a barge without motive power made a contract with-tlie 
. owner of a gasoline launcli l'or six months, wlth privilège of renewal, by 
which, for a stated sum per month, tlie launch was to make dally trips 
with tlie barge between two ports on San Francisco Bay, to "haul ail 
freight and express," and lier owner vi^as to furnisli "towboat and men to 
handle cargo." Held, that such contract was not raerely one for towage, 
but for carriage, under which the two vessels became one instrumentality ; 
the owner of the barge l)econiing owner of the launch pro hae vice, and 
the liability of the one instrumentality that of carrier. 

[Ed. Xote.— For other cases, see Shipping, Cent. Dig. §§ 225, 404-410.] 

2. ShIPPI^îO <g=121(l) — LiABILITT FOB LOSS DP CAEGO— TJNSEAWOBTHINESS OF 

Vessels. 

A barge, tovred by a gasoline launch, used as a single vessel in trans- 
porting goods between ports in San Francisco Bay, hcld, on the évidence, 
iiLsuffieient for the service undertaken, in that the launch was not of 
sufiicient power to properly handle the barge in rough weather, such as 
was ordinarily to be expeeted in wlnter; and both vessels heM UaWe 
for loss of the cargo of the barge when she was cast oflC by the launch 
during a high, but not extraordinary, wind and drifted ashore. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 225, 449, 466.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; M. T. Dooling, Judge. 

Suit in admiralty by V. J. B. Cheda against the Halvorsen Transpor- 
tation Company, J. B. Arkison, H. C. Halvorsen, George W. Domin, 
C. R. Codding, G. C. Codding, P. S. Colby, and A. M. De Vall, a certain 

<'ï:=3For otlier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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barge, and the gasoline launch Seven Bells. Decree for libelant, and 
respondents appeal. Affirmed. 

The amended llbel In this" case alleged, among other thlngs, that at the 
times therein mentioned the Halvorsen Transportation Company was a 
corporation and common carrier of freight between the citles of San Francisco 
and San Rafaël in the state of Calitornia, and that the Personal défendants 
were stockholders in the corporation and collectively owned ail of the sub- 
scribed capital stock ; that on or about December 31, 1913, the transportation 
C'ompany mentioned received at San Francisco from the libelant and from 
varions other named parties certain goods and merchandise speciflcally 
described in the libel, the value of which Is also alleged therein, for trans- 
fiortation by water from San Francisco to San Eafael ; that ail of the said 
property was put by the carrier in a barge, which, having no motive power of 
its own, the carrier employed the respondent gasoline launch Seven Bells as 
a towboat to tow the barge ; that at the times mentioned in the libel as 
amended "the said barge was unfitted to carry said goods, in this: that it 
had an anchor, but no anchor chain, and but one man on board, when it should 
hâve had [at] least two, and after the loading of said goods on said barge 
the said launch Seven Bells undertook to tow the said barge with said goods 
so on board from said San Francisco to said San Eafael, that at said time 
the weather was bad and stormy and unfit weather to make said voyage, and 
the said gasoline launch was not of suttlcient capacity or power to tow said 
barge at any time, but the master of said launch, well knowing that fact, took 
the said barge in tow so laden and proceeded on said voyage, that upon a,r- 
riving near said San Eafael the master of said launch negligently and care- 
lessly and without any cause therefor cast ofC a towline with which said 
launch was towing the said barge, so that said launch could no longer tow 
the same, and allowed the said barge with the said goods on board to drift 
with the wind and tide, and said barge, having no anchor chain, was unablo 
to anchor, but drifted ashore by reason of the wind and sea, which were heavy 
and stormy, to wit, both the wind and the sea where the said barge was so 
cast adrift were heavy and stormy, and the whole of the hereinbefore men- 
tioned goods by reason of the toregoing became lost,- and none thereof were 
delivered to any of the hereinbefore mentioned persons to whom the same 
belonged, excepting that some of the wheat belonging to Cheda & Co. was 
delivered to it, damaged and of no ascertainable value" ; that prior to the 
ûling of the libel ail of the other shlppers of goods therein mentioned "as- 
signed and set over their and each of thelr claim and demand for the loss of 
said goods so belonging to them and lost as aforesaid to libelant, and libel- 
ant is now the owner and holder of such claims and each thereof and ail 
rights thereunder." The prayer was for a decree for the amount of the losses 
alleged to bave been sustained, and for the condemnation and sale of both 
the barge and launch. 

The answer of the transportation company admltted its receipt of the 
merchandise and its agreement to carry it as alleged, but In that connec- 
tion alleged that the launch Seven Bells was employed by it to tow the barge 
on daily trips to and from the ports of San Francisco and San Eafael, and 
"that the said Seven Bells was in charge of her own master and had the 
■exclusive control, direction, and management of both the said Seven Bells and 
said barge, and that the said barge was manned by a crew selected and ap- 
pointed by the owners of the said Seven Bells." The answer of the Com- 
pany further all^ed that by the bills of lading under which the merchandise 
was shipped the same was to be delivered "In Uke good order and condition 
at the port of San Eafael as when received, except that, if due diligence had 
been used to make the said vessel in ail respects seaworthy and properly 
manned, equipped, and supplied, the carrier should not be liable for any loss 
or damage that should resuit in whole or in part from the périls of the sea, 
or other waters, stranding or other accidents of navigation, fault or error in 
navigation of vessel, fault or error in management of vessel, whether such 
fault or error was before or after salllng, or was In port or at sea." The 
answer mentioned further alleged that the loss and damage referred to in 
the libel were caused solely by the périls of the sea, which, "notwithstanding 
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that due diligence had been exercised to make tte sald vessel In ail respects 
seaworttiy and properly manned, equipped, and supplied, caused the said 
barge to drag her anchor, which was immediately dropped and ail of the an- 
chor Une paid out, when the said barge was so cast adrift by the said Seven 
Bells, but, owing to the violence of the wind and waves, the sald barge was 
driven on to the shore by the wind and sea açd it became wrecked, and the 
goods aboard said barge, by reason thereof, were damaged." This answer 
also put in issue the averments of the libel in respect to the Insutliciency of 
the equipment of the barge and the lack of sufficient pow^er of the launch, and, 
on the contrary, alleged the proper equipment of both and the proper power of 
the launch. Its answer also set up that the hlUs of lading only required the 
Company to exercise due diligence to make the vessel seaworthy In ail re- 
spects at the time of shipment and commencement of the voyage, which dili- 
gence should be presumed, and that the burden of provlng négligence was on 
the shipper. It also set up in défense the provisions of the act of Congress of 
February 13, 1893, commonly known as the Harter Act (27 Stat. 445, c. 105 
[Comp. St. 1913, §§ 8029-8035]). 

The answer of the claimants of the launch Seven Bells admitted its em- 
ployment by the transportation company to tow the barge having on board 
the goods described in the amended libel, and that it undertook to do so, but 
denied that the weather was then unlit to make the voyage in. and denied 
that the launch was not of sufficient power or was insuthciently equipped, and 
while admitting that upon arriving near San Rafaël the master of the launcn. 
cast ofE the tow Une with which it was towing the barge, alleged in effect that 
It was necessary to do so by reason of a heavy storm that came up, render- 
Ing it Impossible for the launch to continue the towing and impossible to 
anchor the barge, and that the loss and damage to which the barge and its 
contents were subjected were caused solely by the act of God and the périls 
of the sea, and without any négligence either on the part of the launch or 
the barge. 

The trial resulted in a decree against the respondents and in favor of the 
libelant for the amount of the loss and damage suffered by him and his 
assignors, from which decree the respondents appealed. 

O. K. Grau and Ira S. Lillick, both of San Francisco, Cal. (Hill & 
Sealby, of San Francisco, Cal., of counsel), for appellants Halvorsen 
Transp. Co. and others. 

Louis T. Hengstler, I. F. Chapman, and Golden W. Bell, ail o£ San 
Francisco, Cal., for appellants claimants of Seven Bells. 

H. W. Hutton, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT. Circuit Judges. 

ROSS, Circuit Judge (af ter stating the facts as above). [1] In this 
case the carrier f urnished a barge without motive power, which power 
was supplied under a written contract between the owners of the Seven 
Bells, extending for six months with the privilège of renewal, by the 
express ternis of which they were to "haul ail freight and express" for 
the transportation company for a stated sum to be paid each month, 
cmd to fumish "towboat and men to handle cargo to the extent of three 
men [and] also fuel for the run." That was not, in our opinion, a 
mère contract of towage, but one of carriage, and under it we think the 
launch and the barge became one instrumentality in the voyage; the 
owner of the barge becoming owner of the launch pro hac vice, and the 
liability of the one instrumentality that of carrier. The Columbia, 73 
Fed. 226, 19 C. C. A. 436, and cases there cited. 

[2] The record shows that one Gilmore was captain of the launch, 
was in charge of the opérations in question, and made two starts on the 
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voyage — the first about 7 o'clock of the evening of December 30, 1913, 
f rom the San Francisco seawall, at a time when a storm was prevailing. 
After proceeding aîmost as far as Alcatraz Island, the captain conchided 
it best to put back to the seawall, and did so. The next morning at 
about 8 o'clock he again left the seawall at San Francisco, and reached 
a point between California City Point and San Quentin Point, when, ac- 
cording to some of the testimony, a squall of unusual violence and 
duration arose — one of the witnesses saying it was the severest wind 
he had ever experienCed on the bay. We find it difficult, however, to 
reconcile that statement with the records of the weather bureau. We 
extract from the testimony of the assistant observer, as follows: 

"Q. Hâve you the record showing the condition of the weather in San Fran- 
cisco — that is, the records of the United States Weather Bureau — for De- 
cember 30 and 31, 1013? A. I hâve. Q. WIll you please turn to them and 
tell us what the condition of the weather was, with référence to wind, com- 
mencing, say, at 3 o'clock in the afternoon of December 30, 1913, down to 3 
c'clock the next day? A. Do you want the maximum velocity? Q. Tes. 
A. It blew 40 miles an hour between 3 and 4. Q. What hour was that? A. 
At 3 :35 p. m. 

"Mr. Lillick: Q. What dav was that? A. December 30th. Thlrty-seven 
miles an hour at 4:53 p. m. ; 36 at 5:50; 38 at 6:55; 42 at 7:12; 37 at 8:15; 
38 at &:26; 40 at 10:40; and 37 at 11 :05. 

"Mr. Hutton: Q. And coming down to December 31, 1913? A. We only 
record the maximum velocitles when they exceed 36 miles. There were nono 
on the next day, except it blew 40 miles an hour at 1:30 p. m. That was the 
only time it exceeded that; that was the only tlme it exceeded 36 miles an 
hour. Q. What were the conditions at 1 o'clock in the afternoon? A. The 
wind was high. The total nuniber of miles In the différent hours from 12 to 
1 a. m. was 24, 1 to 2 ; 28, 2 to 3 ; and 30, 3 to 4. 

"The Court: Q. Is that in the morning? A. Tes; 3 to 4, 21; 4 to 5, 21; 5 
to 6, 19; 6 to 7, 18; 7 to 8, 22; 8 to 9, 21 ; 9 to 10, 23; 10 to 11, 26; 11 to 
12, 25 ; 12 to 1, 33 ; 1 to 2, 34 ; 2 to 3, 27 ; 3 to 4, 17. 

"Mr. Hutton: That is enough. Are those storm winds or otherwise? A, 
We call them storm winds when the velocity exceeds 36 miles an hour. Q. 
Those that you hâve given us for the Slst, are those average winds? A. 
That is the total number of miles that the wind blew during those hours. 
Q. That is the average for tlie hour, then. Is that the average for the 
hour? So that at some times during those hours the wind was hlgher than 
at others? A. Oh, yes ; they were. Q. There is nothing to show what the 
maximum was during those hours? A. Except during one hour between 1 
and 2 — between 1 and 2, at 1:30 p. m., it blew 40 miles an hour. 

"The Court: Q. But your record shows the average was 34? A. Yes; that 
was the total number of miles. 

"Mr. Hutton: Q. State whether the storm signais were displayed in San 
Francisco during the whole of that time. A. They were; they were put up 
at 7:30 a. m. on the 30th. Q. AVhen were they taken down, in San Francisco? 
A. 7 a. m. on January Ist. Q. They were displayed continuously, then, during 
that time? A. ïes." 

Surely there is nothing in that record indicating that there was any 
unusual storm on the bay during the time in question. Nevertheless, 
the undisputed évidence is that the Seven Bells was unable to handle 
the barge when shallow water was reached and was obliged to let her 
go, resulting in the loss and damage for which the libe! was fîled. We 
think there was abundant évidence to justify the conclusion of the trial 
judge that the launch was not "sufficient to handle the barge on the 
flats in rough weather, and that therefore the combination of barge and 
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launcli were not sufficient for the business in which they were engaged 
for weather ordinarily to be expected in winter." Not only so, but the 
transportation company's San Rafaël agent, one O'Brien, testified that 
Gilmore had frequently told him that the barge was too heavy for the 
Seven Bells to properly handle, who so told him alniost every time he 
came in to San Rafaël, and that "many a time he woukl leave the 
barge up there and go back with the towboat." Oncross-examination 
that witness was questioned and answered, among other things, as 
follows : 

"Q. You were witti the Halvorsen Transportation Company, were you not, 
in July of 1913? A. July of 1913? Q. l'rlor to the time thls accident oc- 
curred ? A. Yes ; I guoss I was. I hâve been with them trom the time that 
they toolc the business. Q. You knew durlng ail of that time that the Seven 
Bells did tow this barge back and forth between San Francisco and San 
Rafaël? A. Yes. Q. And you knew that Mr. Gilmore was operating the Seven 
Bells? A. Yes. Q. Now, this conversation you had with Mr. Gilmore, Mr. 
O'Brien, was not that with référence to navigating the barge in San Rafaël 
creek? A. No, sir. Q. You are sure of that? A. Yes. Q. When did that 
conversation take place? A. That conversation took place pretty near every 
time he came in. It was not one conversation, but it contlnued during that 
time he was around there. Q. What was the substance of that conversation? 
A. Well, the barge was too big for him to handle with the house on it. Q. 
Did you ever hâve any accident prior to thls time? A. Not on acoount of the 
towing. It was too hard towing for the boat. Q. You had never had any 
trouble prior to this accident? A. No, sir; of course we were late many 
times, but not any such troubles as that. Q. Well, now, when was the first 
conversation you had to that ettect, with Mr. Gilmore? A. Well, that I 
can't tell you. Q. Was it a month or two betore thls accident happened? A. 
Oh, no. It was a conversation from the time he started in to run. He seen 
that it was too heavy for him to handle." 

O'Brien also testified that Gilmore was inexperienced and incom- 
pétent for the position he occupied, and when asked by the trial court 
whether he ever reported to the transportation company that Gilmore 
was in his judgment inexperienced, he answered: 

"A. They knew It; they were going to make a change; they were llguring 
on some one to take hi.s place; but they were never able to get any oue to 
take liis place." 

His examination proceeded: 

"Mr. Lillick : Q. Hâve you had any trouble with the Gilmores, any Person- 
al trouble? A. No, sir. Q. You hâve no feellng against them at ail? A. No 
feeling toward them, as far as I know. Q. Who of the Halvorsen Transpor- 
tation Company did you say anything to about Mr. Gilmore's competency? 
A. Well, they knew it themselves. He was tightlng with them ail the time. 
Q. You never talked to them about it? A. Well, Mr. Coddlng sald he was 
going to make a change just as soon as he could get somebody to take his 
place. Q. It is only your conclusion as to what you thlnk Mr. Codding knew 
of Gilmore's competency? A. It Is no conclusion. They knew it. Q. How 
do you know they knew it? A. Well, I hâve talked to George Codding about 
it. Q. What did you say to him about It? * * * A. He said he would 
make a change just as soon as he could get somebody to take his place, but 
he dldn't want him to leave him in a hole. He did not want to say much 
to him, because he was afraid Gilmore would qult and leave him in a hole." 

The foregoing testimony of O'Brien is not without contradiction in 
the record, but it finds some confirmation in this extract from the tes- 
timony of Mr. Codding, who was the secretary of the company; 
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"Q. Ton heard the testlmony of Mr. O'Brien hère about the conversation 
he sald he had wlth you regarding the competency of the Gilmores — you heard 
Mr. O'Brien's testimony in that particular? A. Yes. Q. Do you know any- 
thing about Mr. GUmore wlth regard to his competency in the handling et a 
boat? A. I visited San Rafaël occasionally, and had a conversation wlth Mr. 
O'Brien in regard to the Gilmores, and Mr. O'Brien complained of the man- 
ner in which the captain of the boat was handling the business. His main 
objection was the manner in which he attended to loading and unloading; 
that he would not follow Mr. O'Brien's directions. He made a great many 
objections to us on the conduct of the atïalrs of the Company at that end. 
Q. Did you hear anything at ail about Capt. Gilmore's competency as a navi- 
gator? A. I do not recollect that question came up at ail. I am satisiied — 1 
never questioned his competency as a navigator, or heard It questioned. Q. 
You never heard his competency as a navigator questioned? A. Not as a 
navigator; no, sir. Q. The objections that came from Mr. O'Brien were 
objections as to what was done about loading and unloading the barges? A. 
Yes ; unloading and loading them. He was the superintendent there, and the 
men were somewhat Insubordinate, did not always follow his directions, and 
he thought they ought to ; in other words, he thought we did not get as good 
service as we might. Q. Did you ever hear anything about tlie barge being 
too big a barge for the launch that had been provided by the Gilmores to tow 
it? A. I do not remember positively of any conversation In regard to it. We 
would hâve preferred to hâve a stronger tugboat at times of very severe winds, 
but it was very difficult and impossible to get any boat to do better than that, 
beeause the draft there, or the channel, is very shallow, and you could not use 
the Golden IDagle in San Kafael creek. That was the best boat we could use. 
We concluded right along he had the best tow availaWe for that purpose." 

The trial court made no finding in respect to the competency of the 
captain of the launch, and reached its conclusion also "independent of 
the question as to whether or no the launch should hâve left the San 
Francisco side on the morning in question for any other reason." 

Agreeing with the court below with respect to the insufficiency of the 
launch to handle the barge under conditions reasonably to be expected, 
we affîrm the judgment. 

The judgment is afïirmed. 



MABHOEFER v. UNITED STATES. 

WALSH v. SAME. 

(Circuit Court of Appeals, Seventh Circuit. February 2, 1917. Rehearing 
Denied March 27, 1917.) 

Nos. 2416, 2417. 

1. Internai, Revenue <S=347 — Oleomarqabine — Offenses — Indictmbnt — Re- 

MOVED. 

Where a count of an indictment chargea that défendants, being manu- 
facturers of oleomargarine, defrauded and attempted to defraud the 
United States of the tax on a quantity of oleomargarine, produced and 
manufactured and removed from the place of manufacture for consump- 
tion and sale by them, that is to say, they did manufacture, produce, and 
furnish for use and consumption oleomargarine colored to imitate but- 
ter, which at the time it was so manufactured, produced, and removed 
by them was gubject to a tax which they did not pay, the gênerai allé- 
gation that the oleomargarine was removed by défendants was not limit- 

<S=For other cases see same toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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ed by spécifie statement foUowing It, and the count, wlien read as a 
whole, sufficlently alleged that the oleomargarine was removed, so as to 
charge an offense under Oleomargarine Aet Aug. 2, 1S86, c. 840, § 8, 24 Stat- 
210, as araended by Act May &, 1902, c. 784, § 3, 32 Stat. 194 (Comp. St. 
1913, § 6220), imposlng a tax on oleomargarine manufactured and sold 
or removed for consumption or use and section 17 (section 6229), impos- 
lng a fine on any person carrying on the business of manufacturing 
oleomargarine, who defrauds or attempts to defraud the United States of 
the tax on the oleomargarine produced by hlm. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150.] 

2. Internal Revenue <®=347 — Oleomargarine — Offenses — Indictment — At- 

TEMPT TO Defraud. 

A count of an indictment for attempting to defraud the United States 
of the tax on oleomargarine, colored to Imltate butter, contrary to Oleo- 
margarine Act, § 17, which, when read in connection with the alléga- 
tions of an earlier count incorporated in It, described the défendants, 
their place of business, the date and place where they conducted the busi- 
ness of manufacturing oleomargarine in violation of law, and defined 
with considérable particularity the steps that led up to and were a part 
of the attempt to defraud, vi^as sufficlent. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 144- 
150.] 

3. Internal Revenue «2=316 — Oleomargarine — Liabiutt for Tax — ^"Re- 

moved." 

Withln Oleomargarine Aet Aug. 2, 1886, § 8, as amended by Act May 9. 
1902, § 3, imposlng a spécial tax on oleomargarine manufactured and 
sold or removed for consumption or use, oleomargarine Is "removed," 
so as to be subject to the tax, when it Is taken frora a cave under a rear 
room in défendants' place of business, where it was artiflcially colored, 
Into the salesroom in the snme building; removal not being determined 
by distance, nor by the building from which it is taken. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Remove.] 

4. Internal Revenue <2=339, 40 — Oleomargarine — Offenses— Employé. 

An employé can be convicted of violating Oleomargarine Act, § 17, 
providing that, whenever any person engaged In carrying on the business 
of manufacturing oleomargarine defrauds or attempts to defraud the 
United States of the tax, he shall be flned. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of lUinois. 

Fred Marhoefer and Thomas Walsh were convicted of violating 
the oleomargarine laws of the United States, and each défendant brings 
error. Affirmed. 

From a sentence upon conviction on nine counts of an indictment charging 
violations of the oleomargarine laws of the United States, each défendant 
prosecutes his writ of error. Défendants were tried together, and but one 
record in this court is presonted. 

Each défendant contends that there was not sufficlent évidence to warrant 
a conviction on each of counts 3 to 9, inclusive. Défendants further contend 
that both counts, 3 and 4, are insufBcient to sustain a conviction. Counts 1, 
3, and 4 are as follows: 

"1. The grand jurors of the United States of America, impaneled and 
Bworn in the District Court of the United States for the Eastern Division of 
the Northern District of Illinois, and inquiring for that division and district, 
upon their oath présent that one Fred Marhoefer and one Thomas F. Walsh, 

Ê=>Por other cases see aame topic & KBY-NUMBEH In ail Key-Numbered Digests & Indexes 
241 F.— 4 
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oarh late of the city of Chlcaso, In the said division and district (hereinafter 
cafled défendants), on, to wit, the twentieth day of January, in the year 
1915, at the preraises known as .S02e Lincoln avenue, in the city of Chicago, 
Illiiiols, aforesaid, unlawfully", linowingly, and willfully did carry on the 
business of nianufaeturers of oleomargarine in that they, the said défend- 
ants being then and there persons that so vended and furnished oleomarga- 
rine for the use and consumption of others than their own family tables, with- 
out compensation, did then and there add to and mix witli the said oleomar- 
garine artificial coloration that caused it to look like butter of a shade of 
yellow, without having pald the spécial tax of .six liundred dollars imposed 
by law, upon the manufacturers of oleomargarine, against the peace and dig- 
nity of the said United States and contrary to the form of the statute of the 
same in such case made and provided." 

"3. And the grand jurors aforesaid, upon their oath aforesaid, do further 
présent, that the said Fred Marhoefer and the said Thomas F. Walsh, each 
late of the city of Chicago, In the said division and district (hereinafter ealled 
défendants), during and throughout the period of time from, to wit, the flrst 
day of July, A. D. 1914, to the thirtieth day of January, A. D. 1915, at 
Chicago, aforesaid, vpere persons engaged in carrying on the business of 
manufacturing oleomargarine and being so engaged in said business, did then 
and there, to wit on the said thirtieth day of January, 1915, and on divers 
days throughout said period of time, defraud and attempt to defraud the 
United States of the tax on a large quantity of oleomargarine produced and 
manufactured and removed from the place of manufacture for consumption 
îind sale by them, the said défendants during said period of time, that Is to 
say, they, the said défendants, then and there as such défendants, so engaged 
in carrying on the business of manufacturing oleomargarine, did manufacture, 
produce, and fumish for the use and consumption of others a large quantity, 
to wit, thirty thousand pounds of oleomargarine not free from artificial color- 
ation but having and containing artificial coloration, wliich caused it to look 
like butter of a shade of yellow and whlch said oleomargarine was not pro- 
duced and furnished by the said défendants for the use and consumption of 
their own family tables without compensation, and which said thirty thousand 
pounds of oleomargarine, at the time it was so manufactured, produced, re- 
moved and furnished was then and there subjeet by law to a tax of ten 
cents per pound to be by them, the said défendants, paid as such manufactur- 
ers to the said United States, ail of which the said défendants then and there 
well knew, but which said tax they, the said défendants, did not then and 
there or at any other time pay.to the said United States, nor did they pay any 
part thereof , as they were by law required to do, and of which said taxes, 
amounting to the sum of three thousand dollars, they, the said défendants, 
then and there in the manner and form aforesaid, unlawfully, knowingly, 
willfully, feloniously, and Intentionally did attempt to defraud and did de- 
fraud the said United States, against the peace and dignity of the said 
United States and contrary to the form of the statute of the same In such 
case made and provided. 

"4. And the grand jurors aforesaid, upon their oath aforesaid, do further 
présent, that the said Fred Marboefer and the said Thomas F. Walsh, each 
late of the city of Chicago, in the said division and district hereafter ealled 
défendants on, to wit, the twentieth day of January, A. D. 1915, at Chicago, 
Illinois, aforesaid, were persons engaged in carrying on the business of manu- 
facturers of oleomargarine as in the first count of thls indictment set forth 
and being manufacturers of oleomargarine as aforesaid, did then and there 
knovvingly, unlawfully, and feloniously attempt to defraud the United States 
of the tax of ten cents per pound imi)Osed by law upon a large quantity of 
oleomargarine, to wit, six liundred pounds more or less of oleomargarine, 
which said oleomargarine then and there contained artificial coloration, which 
caused it to look like butter of a shade of yellow and which said oleomar- 
garine had then and there been manufactured and produced by said défend- 
ants for sale and for public consumption and use, against the peace and 
dignity of the said United States and contrary to the form of the statute ot 
the same In such case made and provided." 
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Section 17 of tlie Oleomargarlne Aet (Comp. St. 1913, § 6220), omitting non- 
esseutiiil parts, reads as foUows: "That whenever any person engaged in 
caiT.vhig on the business of nianufacturing oleomargarlne defrauds, or at- 
feiiipts to defraud, the United States of the tax on the oleomargarlne produc- 
ed by him, or any part thereof, he * * * shall be flned," etc. Section 3 
• (section 5977) imposes the tax upon nianufacturers of oleomargarlne and de- 
flnes the term "manufacturers." Section 8 (section 6220) also Imposes such 
a spécial tax, and reads as follows: "Upon oleomargarine which shall be 
manufactured and sold, or removed for consun]ptlon or use, there shall be 
asj^essed and coilected a tax of ton cents per pound, to be paid by the manu- 
facturer thereof: * * * Provided, when oleomargarlne is free from arti- 
ficial coloration that causes It to look like liutter of any shade of yellow sald 
tax shall be one-fourth of one cent per pound." 

I\irther stutement of the facts wUl appear in the opinion. 

Benjamin C. Bachrach, of Chicago, 111., for plaintiffs in error. 
Charles F. Clyne and Benjamin C. Bachrach, both of Chicago, 111., 
for the United States. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). [1] Ap- 
pellant's contention that count 3 is insufficient to support a conviction 
is predicated on the ground that such count fails to charge the défend- 
ants with having "removed" the oleomargarine therein described for 
the purpose named in the statute ; that the crime described in section 
8 is not committed unless the accused shall hâve "manufactured" and 
"sold" oleomargarine without paying the tax thereon, or unless the 
oleomargarine shall be "removed" "for cosumption or use," without 
paying the tax thereon. 

It is conceded that the count generally charges the défendants with 
nianufacturing and producing oleomargarine and with having removed 
the oleomargarine from the place of manufacture, for consumption, 
!nit it is claimed that this gênerai charge is restricted and narrowed by 
the spécifie language immediately foUowing the gênerai charge and be- 
ginning with the words "that is to say," found in said count, and that 
the gênerai language must be restricted and limited by the spécifie al- 
légations thus appearing; that such spécifie language fails to charge 
the défendant, either with manufacturing and selling butterine or with 
removing the butterine either for "consumption or use" without paying 
the spécifie tax thereon. 

The déclarative words, "did manufacture, produce and furnish," 
must be viewed in the light of ail the language in this count, and espe- 
cially in connection with the words, "was so manufactured, produced, 
removed and furnished," and with the prior words "produced and 
manufactured and removed from the place of manufacture," and thus 
construed together, the so-called spécifie language does not narrow or 
restrict the gênerai charge, but amplifies and in greater particularity 
describes how the défendant violated the requirements of section 8 
by manufacturing oleomargarine and removing it for consumption 
without paying the tax required by law to be paid. The grammar 
could be improved, but the meaning of the entire count is not left in 
doubt. 
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[2] Sufficiency qf the fourth count of the indictment îs challenged, 
because it is claimed the pleader, in using the words "attempt to de- 
fraud," failed to sufficiently describe the crime defined in section 17. In 
other words, it is claimed that, to charge the défendants with "an at- 
tempt to defraud" the government out of the 10 cents tax on colored 
oleomargarine, it was necessary to plead ail the essential éléments — ail 
of the ultimate facts which constituted the ofïense of attempting to de- 
fraud. 

Counsel for the government maintain that the charge is sufficient be- 
cause it f ollows the language of the statute ; that, in charging violation 
of section 17 of the Oleomargarine Law, the indictment is sufficient if 
the pleader merely charges défendant with "a felonious attempt to de- 
fraud the United States out of a tax of ten cents per pound" upon a 
certain number of pounds of oleomargarine. In support of their con- 
tention reliance is placed upon May v. United States, 199 Fed. 42, 117 
C. C. A. 420; Enders v. United States, 187 Fed. 754, 109 C. C. A. 
502; Hardesty v. United States, 168 Fed. 25, 93 C. C. A. 417; United 
States V. Simmons, 96 U. S. 362, 24 L. Ed. 819. 

The government further contends that it pleaded, with sufficient par- 
ticularity, the facts which constituted the crime. An examination of 
the entire fourth count, as well as the contents of the first count of the 
indictment, sufficiently incorporated in the fourth count as to become a 
part of it, convinces us that the pleader was as spécifie and definite as 
the circumstances required. The pleader did not in this case restrict 
himself to the précise language of the statute, but described the de- 
fendants, their place of business, the date and place where they con- 
ducted the business of manufacturing oleomargarine in violation of the 
law, and further defined with considérable particularity the steps taken 
that led up to and were a part of the "attempt to defraud." 

It is not necessary to go as far as the majority opinion in May v. 
U. S., supra. We conclude the fourth count is sufficient to support the 
conviction. 

Appellant's contention that tbe évidence fails to support the verdict 
is not well taken. Défendants did not testify nor did they ofïer any 
testimony to dispute the case made by the government. 

Without detailing ail the facts, it is sufficient to say that the testi- 
mony, and the inference logically flowing therefrom were hardly capa- 
ble of any construction consistent with défendants' innocence as to the 
offenses set forth in counts 5 to 9, inclusive. 

[3] As to counts 3 and 4, the chief contention of the plaintiff in er- 
ror is that the government failed to .show any "sale" or "removal for 
consumption or use." Whether such évidence was lacking dépends up- 
on what constitutes a removal within the meaning of this act. It con- 
clusively appeared that défendant Marhpefer constructed a "cave" 
under the back room in one of his places of business, and that he there 
conducted his "moonshining" business; that is, colored oleomargarine 
without paying the government tax. The criminal intent to violate the 
law was clearly présent. The défendants' contention, that the trans- 
fer of this colored oleomargarine from the "cave" to the salesroom 
was not a "removal" as contemplated by statute, we cannot accept. 
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The mère fact that the "cave" and the salesroom were in the saine 
building is not at ail persuasive. "Removal," sufficient to establish 
guilt, is not determined by distance, nor is it determined by the build- 
ing f rom which or to vi'hich the oleomargarine is taken. When the de- 
fendant moved the colored product from the "cave" to the salesroom 
above for the purpose of selling it without paying the stamp tax,_he 
committed the crime as fully as though he shipped it to an adjoining 
city. 

[4] The contention that the défendant Walsh should hâve been dis- 
missed, because he was merely an employé, and not a manufacturer, is 
answ^ered against the appellant in May v. Ù. S., supra, and ample rea- 
sons for so holding are given. 

The judgment is affirmed. 



BEAR BIVER PAPER & BAG CO. et al. v. OITY OF PETOSKEY et al. 

(Circuit Court of Appeals, Sixth Circuit April 3, 1917.) 

No. 2943. 

1. Courts <g=»366(6) — Rules or Décision — Décisions or State Courts — Lien 

FOR Taxes. 

The question wliether the lien of a mortgage on personal property is 
paramount to the lien for the personal property tax is a question of state 
law, governed by the state décisions. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 961.] 

2. Stipulations <S=33 — Question of Law. 

A stipulation as to statute law of a state is not bindlng on the courts, 
if erroneous. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. § 2.] 

3. Receivers <S=î99(3) — Payment of Taxes — Lien. 

The fédéral court, whose receiver is in possession of the property of a 
corporation and conducting the business, thereby enjoying the protection 
and beneflts of the state, county, and municipal governments, will order 
the receiver to pay the personal property taxes assessed on such prop- 
erty, which were levied against the corporation, but which might bave 
been levied against the receiver under Comp. Laws Mich. § 3837 (6), re- 
gardless of whether such taxes are, under the state law, a lien on the 
property superior to the lien of the mortgage. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 186.] 

4. Receivers @=399(3) — Taxes — Payment by Receiver. 

A décision by the state court that a receiver appointed by It need not 
pay Personal property taxes assessed against the property does not pre- 
vent the fédéral court from directing its receiver to pay such taxes in due 
récognition of the benefits received. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. § 186.] 

6. Receivers iS==>99(3) — Payment of Taxes — Interest. 

The collection fées and interest on delinquent taxes are merged in an 
order directing the receiver to pay the taxes, which is in effect a judgment, 
and the Interest rates so specified did not extend beyond the day of the 
order. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 186.] 

C=For other cases see same topic & KEY-NUMBBB in aU Key-Numbered Digests & InSexea 
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Appeal from the District Court of the United States for the West- 
ern District of Michigan; Clarence W. Sessions, Judge. 

Suit by the City of Petoskey and another against the Bear River 
Paper & Bag Company and its receivers to collect personal taxes. 
From an order directing receivers to pay the taxes, the corporation 
and its receivers appeal. Affirmed. 

Clapperton, Owen & Hatten, of Grand Rapids, Mich., for appellants. 
Kleinhans, 'Knappen & Uhl, of Grand Rapids, Mich., for appellees. 

Before WARRINGTON and DENISON, Circuit Judges, and SA- 
TER, District Judge. 

DENISON, Circuit Judge. Suit for personal taxes assessed by the 
city of Petoskey for 1913, 1914, and 1915, against the Bear River Paper 
& Bag Company. Such personal taxes became payable on January 
lOth following such several assessments. July 7, 1910, the Bear River 
Paper & Bag Company executed a trust mortgage to the International 
Trust Company, of Boston, on ail its property and assets, including the 
property now in custody and control of receivers hereinafter men- 
tioned, to secure its bonds of $200,000, with interest, and such mortgage 
was duly recorded. June 22, 1911, receivers were appointed by order 
of the court below of ail assets and business of the Bear River Paper 
& Bag Company, and such receivers hâve been "continually since that 
time, and now are, in possession and control of ail the property" of 
the Paper & Bag Company, though at times they hâve rented it "to 
another company for opération." May 24, 1916, the court below en- 
tered an order directing the receivers within 30 days to pay to the city 
of Petoskey, or its treasurer, the taxes in dispute, together with fées 
and interest thereon, amounting to $3,275.48, and, further, that if no 
funds are available the receivers may apply to the court for permission 
to sell a sufficient amount of "the property assessed" to provide funds 
for such payment, or else for authority to issue receivers' certificates 
for such payment. The Paper & Bag Company and its receivers ap- 
peal. 

[ 1 ] The question is whether the lien of the mortgage is paramount 
to the right of Petoskey to receive from the fund or property in the 
hands of the receivers the amount of the taxes so assessed. So far as 
this question involves conflicting liens, it is one of Michigan law, and 
its solution dépends upon the construction and effect to be given to the 
cases of Lucking v. Ballantyne, 132 Mich. 584, 94 N. W. 8, and Craw- 
ford V. Koch, 169 Mich. 372, 135 N. W. 339. It is the theory of the 
gênerai taxation laws of Michigan that taxes upon land are assessed 
against the property itself in the place where it lies, and that at a stated 
time a lien therefor attaches to the land, without regard to any change 
of ownership or of interest which may hâve occurred. Taxes upon per- 
sonalty are assessed against the owner at his place of résidence. This 
is done (usually) without listing or identifying any items of property, 
but by one lump assessment against the item "personal." This "per- 
sonal" assessment créâtes a debt against the owner, but never becomes 
a lien against the property assessed merely because it is the property as- 
sessed. At a fixed date, about six months later, this debt becomes a 
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lien against ail the personal property the owner tlien has, although the 
identity of his property may, in the meantime, hâve wholly changea. 
It seems to follow that a transfer or mortgage made by the owner of the 
property which he had at the date of the assessment, and which is made 
before the statutory date for the attaching of the lien, conveys a title 
or interest superior to the tax lien which thereafter cornes into exist- 
ence; and this is, in substance, the holding in Lucking v. Ballantyne. 
It was there thought that the tax involved must be considered as if 
assessed against some person, and not as if assessed against the proper- 
ty itself. In Crawford v. Koch a personal tax was held to create a 
lien enforceable against the property, although no tax had been as- 
sessed against its real owner. The tax in question was treated as one 
levied against the property and creating thereon a lien which did not 
dépend upon or require the support of any personal obligation by the 
owner. 

It is not easy to reconcile thèse two cases. Both relate to a tax upon 
that class of property which, for taxation purposes, may hâve a situs 
distinct from the owner's. Both relate to taxes levied by the city of 
Détroit under the same charter powers. Both relate to the lien of the 
tax as against a title or lien existing before the tax was levied, and in 
neither case had there been any transfer of the prior interest after the 
assessment and before the lien day. If the Crawford Case is rested 
on the thought that, because the owner was a nonresident, the assess- 
ment was valid, although made against one not the owner, that furnish- 
es no distinction, since in the Lucking Case the validity of the assess- 
ment was not attacked because it had not been made against the right 
person. No distinguishing ground for the Crawford Case remains, un- 
less it be that, because the owner was a nonresident and because of the 
theory of the law concerning the taxing of property of nonresidents, 
the assessment should be treated as one in rem, and not as one in per- 
sonam. As we bave already indicated, we think this must be regarded 
as the theory of the décision. It seems not very consistent with some 
of the results reached ; but it is not to be supposed that the court in- 
tended to overrule the Lucking Case without mentioning it. 

When we come to apply thèse two cases, thus interpreted, to the in- 
stant case, the resuit is not clear. The governing provisions of what 
we may call the Petoskey charter used the formula of assessment which 
is used in the gênerai tax law for nonresidents, and so tend to charac- 
terize the assessment as in rem; but the charter provides for assessing 
the Personal property of both résidents and nonresidents by the same 
section and in the same language, making no distinction, and the 
assessments in question were made against the nonresident owner 
as if in personam under the theory of the gênerai tax laws. The 
facts of the présent case are essentially like those of the Lucking 
Case, except that the person assessed, the mortgagor, is hère a nonresi- 
dent. Whether the holders of the secured crédits were nonresidents did 
not appear in that case or in this. 

[2] There is, however, another considération. What has so far 
been said is upon the theory that, as is recited in the stipulation of the 
parties, thèse taxes "becarae liens on the personal property of the own- 
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er on December Ist following the assessments respectively," although it 
is évident that this statement tends to classify the case with Lucking v. 
Ballantyne, as being an assessment against the owner, rather than with 
Crawford v. Koch, as being an assessment against the property. How- 
ever, this stipulation relates whqlly to a matter of Michigan statutory 
lavv, and we cannot be bound by it, if it is erroneous. Swift v. Hock- 

ing Co. (March.6, 1917) 243 U. S. 281, 37 Sup. Ct. 287, 61 L,. Ed. . 

it is settled that taxes on personal property do not constitute a lien 
upon it unless it is so declared by statute. Crawford v. Koch, supra, 
169 Mich. 381, 135 N. W. 339. Petoskey is organized under the gênerai 
law providing for cities of the fourth class, which law constitutes chap- 
ter 88 of the Michigan Compiled Laws of 1897. The subject of the as- 
sessment and collection of taxes is covered by the 20 sections of chap- 
ter 31 of this act. C. L,. §§ 3318-3337. The charter of Détroit, consid- 
ered in the two cases above discussed, expressly provides that "ail 
city taxes upon personal property shall be and remain a lien thereon 
until paid." Crawford v. Koch, supra, 169 Mich. 377, 135 N. W. 339. 
Chapter 31 of the act governing Petoskey contains no such déclaration, 
nor any express provision whatever on that subject. The lien in ques- 
tion can be developed only (if at ail) through the force of section 18 
(C. L. § 3335) which provides that: 

"For the purpose of assessing and levying taxes In any city Incorporated 
under this act * * * each ward shall be considered the same as a town- 
ship, and ail provisions of law relative to the collection of taxes levied in 
townships shall apply to the collection of taxes levied and assessed by the 
supervisors in such city, except as hereln otherwise provided." 

A provision giving a lien for taxes is seemingly not reached by the 
statement that the ward is to be considered the same as a township for 
the purpose of assessing and levying taxes, and it is not easy to say that 
such a hen-giVing pi"ovision is a "provision of law relative to the col- 
lection of taxes" ; but even if it were, it would not be imported into 
this act if it is "herein otherwise provided." The gênerai tax laws re- 
ferring to townships déclare, as parts of one section (C. L,. § 3863), 
that on the Ist day of December, assessments on real estate become a 
lien on the property assessed, and personal taxes become a lien on ail 
Personal property on that day owned by the person who had been so 
assessed on the preceding May. The lien on real estate "shall continue 
until payment thereof," and the lien on personalty "shall take prece- 
dence of any sale, assignment, chattel mortgage, levy or other lien ex- 
ecuted or made after such first day of December." In chapter 31 of 
the Cities Act, this subject is treated by section 14 (C. L. § 3331), which, 
in its entirety, says : 

"AU taxes levied in any ward tax roll, shall be and remain a lien upon the 
lands upon which they are levied until paid." 

The spécial law thus provides a présent lien upon land only in place of 
the postponed liens of the gênerai law upon land and personalty. 
Whether this statutory situation indicates the présence or absence of the 
lien hère claimed, counsel hâve not argued, and we do not discuss it 
further. 
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[3] V/e think it unnecessary to décide the question of lien. Thèse 
taxes were owing to the state, the county, and the city as the considéra- 
tion for governmental benefits enjoyed by this property and this busi- 
ness during three years. The property has been in possession of the re- 
ceivers, and the business has been conducted by them. It is not claimed 
that any other tax has been assessed in this state against them, or 
against the property, or against the mortgagor, or mortgagee, or mort- 
gage bondholders. It might hâve been assessed against the receivers, 
for C. U § 3837 (6), says : 

"Personal property mortgaged or pledged shall be deemed the property of 
the person lu possession thereof, and may be assessed to him." 

It is not claimed that the taxes are unjust or in any way inéquitable. 
Under thèse conditions, and even if it were to be assumed that the 
taxes had not become a lien against the property, or that, through the 
mistake of the assessing officers, no enforceable debt against the re- 
ceivers had arisen, a due regard for the rightful burdens of ail citi- 
zens and résidents toward the state government, and a due récognition 
of benefits received should impel a fédéral court to direct its receiver 
to make payment. Such payment, in the absence of a meritorious ob- 
jection to the tax, we regard as the receiver's clear duty; and so it 
has been held, in substance, if not specifically. In re Tyler, 149 U. S. 
164, 187, 13 Sup. Ct. 785, 37 h. Ed. 689; Coy v. Title Co. (C. C. A. 9) 
220 Fed. 90, 92, 135 C. C. A. 658, L. R. A. 1915E, 211. 

[4] We need not say that the holding in the Lucking-Ballantyne 
Case, that the receiver ought not to pay the tax, is not obligatory upon 
the fédéral courts, so far as concerns the ground upon whidi this opin- 
ion rests. 

[5] The statutes provide for certain collection fées and for interest 
at 1 per cent, per month upon delinquent taxes. It is not certain that 
this applies to taxes not collected through the county treasurer, but 
vifhich,_ like thèse, hâve been paid by the city to the state and county. 
No objection was made to including thèse items in the order for pay- 
ment; but we cannot extend this rate of interest beyond the date of 
the order, which is, in effect, a judgment merging the existing demands. 

The order will be affirmed, with interest at 5 per cent, f rom its date. 



ASTOR TRUST CO. et al. v. E. V. WHITB & CO., Inc., et aL 

(Circuit Court of Appeals, Fourth Circuit February 6, 1917.) 

No. 1486. 

Maritime Liens <S=1 — Nature and Grotjnds. 

The basis of a maritime lien is the équitable right, springing from the 
necesslties of commerce, to hold a vessel for something done or furnlshed 
to the vessel itself, which enables it to continue in service, and without 
which its earnlng power would be greatly reduced, if not destroyed. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 1.] 



®=»For otUer cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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2. Maritime Liens <S=>35 — Supplies— Acreement fob Liex. 

ïhe owner of two or more vessels used in a common service cannot, 
as against a prior uiortgagee, by a verbal agreeraent subject them to a 
joint ami several lien for supplies furiiished indiscriiuinately to ail of 
them, without attemptlng to segregate or Identify the portion designed 
for any particular vessel, so thàt each of them will be bound for sup- 
plies furnished to the others, even though it receives none itself. 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at Wilmington ; Henry G. Connor, Judge. 

Suit in admiralty by the Weller Coal Company against the steamer 
John W. Lawrence and others. From a decree (231 Fed. 507) dis- 
tributing proceeds of the Lawrence to E. V. White & Ce, Incorporated, 
and the Robert P. Voight Company, lien claimants, the Astor Trust 
Company, trustée under mortgage, and others, appeal. Reversed. 

Ralph L. Collett, of New York City (Sullivan & Cromwell, of New 
York City, and Herbert McClammy, of Wilmington, N. C, on the 
brief), for appellants. 

Robert P. Ingram and Henry Bowden, both of Norfolk, Va., for 
appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The facts are undisputed and may be thus 
summarized: In September and October, 1914, the appellees, E. V. 
White & Co. and the Robert P, Voight Company, both mercantile cor- 
porations, were wholesale dealers in groceries, machinery, and marine 
supplies at Norfolk, Va. The Atlantic Phosphate & Oil Corporation, a 
New York concern, was the owner of the steam fishing vessels, John 
L. Lawrence, Portland, Nat Strong, and Adroit, which were chartered 
to the Carolina Coast Products Company, a corporation of which one 
Bussells was président and gênerai manager, and engaged in fishing 
in and about the port of Wilmington and the coast of North Carolina 
for the joint benefit of the owner and charterer. It became necessary 
for thèse vessels to hâve certain supplies, which the charterer was un- 
able to procure in Wilmington on account of its poor financial condi- 
tion, and application was made to the appellees to furnish what was 
needed on crédit. This they were willing to do, if they could hâve a 
lien on the vessels for the merchandise furnished. 

Thereupon Bussells, for the charterer, and one Ingram, for the ap- 
pellees, conferred with the officers of the Atlantic Phosphate & Oil 
Corporation in New York, where an agreement was made that the 
charterer, the Carolina Coast Products Company, would exécute notes 
to the appellees for the supplies which they were tq furnish, and that 
they should hâve a maritime lien for the same on ail the .steamers, 
"singularly and as a whole." Notes were given accordinglj^ each of 
which was indorsed with the names of ail the vessels, and also indors- 
ed by Bussells and a Mr. Meadows. Thèse notes aggregated $2,000, 
the amount of supplies which it was then estimated the vessels would 
immediately require. As it was understood that additional supplies 
would be needed from time to time, the owner f iirther agreed that ap- 
pellees should hâve a lien on ail the vessels, singularly and as a whole, 

(g^sFor other cases see same topic & KEY-NUMBER in ail Key-Kumbered Dlgests & Indexes 
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for such additional supplies as might be furnished, and the names of 
the vessels were to be put upon any additional notes that might be 
given therefor by the charterer. 

Relying upon this agreement for a lien on eacli and ail of the ves- 
Fcls. Wbite <^- Co. furnished supplies to the amount of $516.35, and 
the Voight Company to the amount of $1,638.66, ail of which were 
necessary to commue the vessels in opération. None of this indebted- 
ness was paid by the charterer, and the notes were subsequently sur- 
rendered by the appcllees. As to the delivery of thèse supplies the 
spécial master found as fdllows: 

"That upon tlie exécution of said notes, as aforesaid, Mr. Ingram and 
Capt. TSussells returned to Norfolk, where the said notes were delivered by 
Capt. Kussells to the Voight Company and White & Co., respectively, and 
they delivered tlie supplies as ealied for to the Carolina Coast Products 
Company at its factory, and said company distributed them to the several 
steamers." 

"That ail of said supplies were not used by steamer Lawrence, net as 
much as .¥819.33 ; the steamers had used about one-fifth each of the sup- 
plies furnished, and the factory one-fifth, and there was on hand $500 worth, 
when the libels were filed against said steamers, which supplies went into 
the hands of the receiver of the Carolina Coast Products Company." 

•'That neither White & Co. nor Voight Company had any linowledge that 
the supplies were intended for use otherwise than by the steamers. The sup- 
plies were shipped by White & Co. and the Voight Company in a commingled 
lot, and they believed that the supplies would be distributed to the steamers. 
The supplies were invoiced to the steamers by uame, care o£ the Carolina 
Coast Products Company." 

After ail four of the steamers had been libeled by other parties, each 
of the appellees filed two intervening libels, one against the steamer 
Lawrence for half its claim, and one against the Portland for the other 
half. Under decrees of the court below ail of the vessels were sold, 
but only one of them, the Lavi'rence, brought enough to pay more than 
the prior claims for wages. From the sale of the Lawrence, however, 
a surplus was reahzed of some $7,000, from which surplus the appel- 
lees were ordered paid the amounts of their several libels against that 
vessel, and no appeal was taken from this order. Thereupon the ap- 
pellees filed amended libels against the Lawrence, or the funds result- 
ing from its sale, for the other half of their respective claims; and 
this appeal is taken from the decree which sustained the amended libels 
and directed payment of their several amounts out of the fund men- 
tioned. 

Upwards of a year before any of thèse transactions, in July, 1913, 
the Atlantic Phosphate & Oil Corporation had executed to the Astor 
Trust Company, as trustée, a mortgage upon certain properties then 
owned by it, including the four vessels above named, to secure a large 
issue of bonds. In December, 1914, suit was brought to foreclose this 
mortgage and a decree of sale entered in March of the foUowing year; 
but "the aggregate amount realized by the trustée on the sale of ail the 
mortgaged properties was less than the amount of the mortgage and 
less than the amount due and unpaid on said bonds." It v/ill tlms be 
seen that the question hère is the right of the bondholders, or their 
représentative, to the moneys which the decree below bas awarded to 
the appellees ; and this question must be dealt with as one of gênerai 
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maritime law, since the appellees do not base their contention upon any 
statute, fédéral or state. 

It is virtually conceded by appellants, and we shall assume, that at 
the meeting in New York everytiiing was done that the owner and 
charterer could do by paroi agreement to give the appellees a maritime 
lien upon ail the vessels, "singularly and as a whole," for the neces- 
saries furnished. It is equally clear and undisputed that appellees hâve 
already had from the proceeds of the Lawrence more than the value 
of any supplies which were used by or delivered to, or even intended 
for, that particular vessel. The appellees, therefore, solely by virtue 
of their contract with the owner, claim a maritime lien upon the Law- 
rence, to enforce which their second libels were filed, not for supplies 
furnished to the Lawrence itself, but for supplies furnished in fact 
to the other three vessels. Can the claim be sustained? 

[1] Nearly 100 years ago, Mr. Justice Johnson, speaking for the Su- 
prême Court in The St. Jago de Cuba, 9 Wheat. 409, 416 (6 L. Ed. 
122), said : 

"The whole object of giving admiralty process and priority of payment to 
prlvileged creditors is to furnish wings and legs to the forfeited huU to get 
back, for the benefit of ail concerned ; that is, to complète her voyage." 

And this figure of speech expresses the central idea of a maritime 
lien, namely, the équitable right, springing from the necessities of com- 
merce, to hold the vessel itself for something done or furnished to it 
which enables it to continue in service, and without which its earning , 
power would be greatly reduced, if not destroyed. It is the needful 
and saving benefit to the rés which gives the right to proceed in rem. 
On no other basis can that right be supported. And this conception 
of the essential nature of a maritime lien pervades the whole range of 
statute law and judicial utterance upon the subject. For example, in 
26 Cyc. 787, the principle is summed up as follows: 

"The basls of a lien for necessarles Is a benefit rendered the vessel. 
Hence, in order for sueh lien to arise, the necessarles must be either deliver- 
ed on board the vessel or brought Into immédiate relations with her, as by 
l)eing delivered on the wharf or into the custody of some one authorized to re- 
ceive them." 

And this is but a paraphrase of the oft-quoted statement in The 

Vigilancia (D. C.) 58 Fed. 698: 

"There can be no delivery to the ship, in the maritime sensé, whether of 
supplies or of cargo, so as to bind the shlp In rem, until the goods are either 
actually put on board the ship, or else are brought wlthin the immédiate 
présence or control of the ofllcers of the ship." 

[2] But this principle, long accepted and familiar, seems clearly to 
réfute the contention of appellees that the owner of two or more ves- 
sels, used in a common service, may by verbal agreement subject 
them to a joint and several lien, "singularly and as a whole," for sup- 
plies furnished indiscriminately to ail of them, without attempting to 
segregate or identify the portion designed for any particular vessel, 
so that each of them will be bound for supplies furnished to the oth- 
ers, even if it receives none itself, and that such a lien will be good 
as against a prior mortgagee whose mortgage is duly recorded. We 
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cannot assent to the proposition. It is plainly at variance, in our judg- 
ment, with the f undamental idea of a maritime lien ; nor has it ever 
been recognized, so far as we are aware, in the gênerai maritime law 
of the country, or in any législative enactment. Indeed, as we read 
the reported cases, they are ail of contrary import. A few citations 
will suffice. 

The following from Munn v. The Columbus (D. C.) 65 Fed. 430, 
indicates the facts involved, and holds that a joint lien cannot be main- 
tained : 

"The libelant has proceeded on a supposed joint lien against the several 
vessels attached, for the entlre contract priée of ail the services separately 
rendered to thèse vessels, and to others not attached which were engaged in 
the same work. The proceeding is anoiualous ; no précèdent for it is to be 
found in the history of admiralty jurisprudence. It Is doubtlesg an experl- 
ment suggested by the libelant's necessities. The dredglng company having 
failed to keep Its contract and being Insolvent, the libelant must lose com- 
pensation for his services unless he can establish a lien such as he sets up. 
He might hâve kept an account with each vessel, and hâve proceeded against 
her separately for it, but looking evidently, to the dredglng company alone 
for payment, he failed to do this. Novv, to overcome the difficulty, he seeUs 
to trent ail the vessels as one, and supposes he may do so, because they were 
engaged in the same work, and thus hopes to recover his entire claim for the 
services rendered to ail from such as he has been able to catch. That he 
cannot do this seems plain." 

The case of The Knickerbocker (D. C.) 83 Fed. 843, arose under a 
statute of New York, but that statute was merely declaratory of the 
gênerai maritime law. The court said: 

"The theory of the libel seems to be that this fleet of boats should be treat- 
ed as one vessel, and, the supplies in question having been bought for the 
fieet (although used on some of the vessels, and not on others), this gives the 
libelant a lien therefor upon ail of the vessels jointly. This proposition can- 
not be maintalned." 

Directly in point, as it seems, is The Newport, 114 Fed. 713, 52 C. 
C. A. 415, the syllabus of which says: 

"A joint lien cannot be enforced against a dredge and a number of seows 
used in connection therewith for towage services rendered to ail the vessels, 
although they were rendered under a single contract." 

The opinion in this case cites with approval The Columbus, supra, 
and quotes therefrom the following: 

"To sustaln this libel would be to apply the law of admiralty lien in a 
manner for which there is no précèdent. The cases clted for the appellant 
do not support his contention." 

And in The Alligator, 161 Fed. 17, 41, 88 C. C. A. 201, 205, de- 
cided by the Third Circuit Court of Appeals in 1908, it was said : 

"The charges against the separate dredges were arbitrarily made upon 
statements of service, not to the dredges singly and separately, but to them 
as grouped. It would be an abuse oï the administration of the law of mari- 
time lien to decree a lien for services not clearly proved to hâve beeu en- 
tirely maritime and rendered to the particular res upon which the lien is 
claimed. A lien does not, and should not, attach for a supposed crédit given 
to a \-essel, unless the service or supplies are clearly shown to hâve been 
rendered or furnished to the particular vessel to which the crédit is given;" 
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The appellees refer us to a number of cases, among them The 
Kalorama, 77 U. S. 204, 19 L. Ed. 941, and The Valencia, 165 U. S. 
264, 17 Sup. Ct. 323, 41 L. Ed. 710, which hold that the owner may 
by contract express or implied, create a maritime lien for necessary 
supplies furnished to his vessel, even in the home port. This is un- 
doubtedly the established rule of law, but it seems clearly without 
appHcation. None of thèse cases touches, much less desides, the ques- 
tion hère presented, namely, whether the owner can, even by express 
agreement, give a joint and several lien upon two or more vessels 
which will hold either of them, not for supplies furnished to it, or in- 
tended for its use, but for supplies furnished to the others, and which 
lien will be good as against a prior mortgagee. For that contention 
we find no authority. Indeed, in ail the cases cited, it appears either 
that the supplies were in f act furnished to the particular vessel sought 
to be charged, or that the décision was put distinctly on the ground 
of estoppel, as in The Worthington, 133 Fed. 725, 66 C. C. A. 555, 
70 L. R. A. 353, where the dispute was solely between owner and libel- 
ant, and no rights of third parties were involved. Even in The Wyo- 
ming (D. C.) 36 Fed. 494, the court said : 

"Fui'tliermore, If money is advanced to ald in running two steamboats, no 
lien can be allowed against eitlier unless tlie proof sliows how much was ad- 
vnnced on behalf of each, and for wliat purpose it was used." 

We therefore conclude that the appellees' claim in this case cannot 
be sustained, and are the more content to so décide because of our 
disposition to restrict rather than enlarge the scope of secret liens. 

The decree appealed from is reversed, and the cause remanded for 
further proceedings in accordance with this opinion. 

Reversed. 



THE ATLANTIC CITY. 

THI3 WILLIAM TH(>MAS MOORE. 

(Circuit Court of Appeals, Fourtli Circuit. February 19, 1917.) 

No. 1450. 

1. TowAGE <&=j11(1) — Dtjties of Tuo to Tow — Mbasure of Cabe and Skill 

REQUIBED "COMMON CARRIER." 

A towing vessel is not a "common carrier,'" and is bound to exercise 
only reasonable care and skill in performing tlie service undertalien. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11, 14, 16, 21. 

For other définitions, see Words and Plirases, E'irst and Second Séries, 
Common Carrier.] 

2. TowAGE (g=>15(2) — Injury to Tow — Presumption. 

The fact of strandlng or other injury to a tow does not of Itself raise 
any presumption of négligence on the part of the tug, and the burden 
of proof is upon the party seelclng to charge it with liability. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 34-36.] 

3. TowAGB <Ês=12(l) — Injury to Tow — Impropeb Loadino. 

The master of the vessel towed has control of the loading and is re- 
sponsible tlierefor. 

[Ed. Note. — For other cases, see Towage, Ont. Dig. §§ 24-26.] 

i®=3For other cases see same topic &. KBY-NUMBER iu ail Key-Numbered Digests & Indexes 
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4. ToWAGE <S=>15(2) — Stranding of Tow — Négligence of Tao. 

Evidence held insufficient to sustain an allégation that the stranding of 
a tow was due to négligence or want of skill on the part of the master 
of the towing tug. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. §§ 34-36.] 

5. TowAOE (S=3l2(2) — Stranding of ïow — Liability. 

A tug and tow held equally Uable for the stranding of the tow on a 
bar ; the tow for having assumed the risk of crossing tlie bar at the time, 
and the tug being in fault for failing to return to the assistance of the 
tow after stranding, as agreed. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 29.J 

Appeal from the District Court of the United States for the East- 
em District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Suit in admiralty by George E. Jones, master and part owner of 
the schooner William Thomas Moore, against the steamer Atlantic 
City; Thomas P. Hammer, claimant, and J. T. Jacobs, master and 
agent. Decree for libelant, and claimant appeals. Reversed. 

Augustine T. Smythe, of Charleston, S. C, and Howard M. Long, 
of Philadelphia, Pa. (Smythe & Visanska, of Charleston, S. C, on the 
brief), for appellant. 

J. P. K. Bryan, of Charleston, S. C. (Alfred Huger, Huger, Wilbur 
& Guerard, and Bryan & Bryan, ail of Charleston, S. C., on the brief), 
for appellee. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

KNAPP, Circuit Judge. The case in outline is this : In January, 
1914, the Hammer Lumber Company chartered the schooner William 
Thomas Moore, of which one George E. Jones was master and part 
owner, to take a cargo of lumber from its mill at Little River, S. C, 
to the city of New York. Accordingly, in March following, the 
schooner came to Little River light and was towed to the wharf of the 
lumber company. The loading was completed the 26th of that month, 
and on the morning of the 28th the schooner was taken in tow by the 
steamer, or steam tug, Atlantic City, for the purpose of towing her 
down Little river and across the bar on her way to the sea. While 
thus in tow the schooner grounded on the bar and the steamer was 
unable to release her. She remained stranded for some 13 days, when 
she was pulled off in a damaged condition by the revenue cutter Sem- 
inole. For the injuries resulting from this mishap the master of the 
schooner libeled the Atlantic City, and in the court below got a de- 
cree for $4,750, beside costs and expenses, frcm which decree this 
appeal is taken. 

The steamer is alleged to be liable (1) for attempting to take the 
schooner out when it was unsafe to do so; (2) for négligent and un- 
skilîful Ma'>-îg;ilion : and (3) for conduct after the stranding which 
amorinied to an abandonment of the schooner. To the first charge it 
is rei^licd tiiat the schooner assumed the risk of proceeding; the other 

CT:;;3For oLber ca^Cii ste samt topic & KEr-NU.\niKU in ail Kcy-Numboied Digesls & Inaexsis 
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charges are denied. The testimony was taken by déposition, and none 
of the witnesses was examined in open court. 

[1-3] It is well settled that a tug, or other vessel acting as such, is 
not a common carrier. The Margaret, 94 U. S. 494, 24 L. Ed. 146. 
She is only botind to exercise reasonable care and skill in performing 
the service which she has undertaken. The fact, therefore, that an 
accident happens to the tow does not of itself give rise to any pre- 
sumption of negHgence on the part of the tug, and the burden of proof 
is upon the party seeking to charge the tug with liability. The L. 
P. Dayton, 120 U. S. 337, 351, 7 Sup. Ct. 568, 30 L. Ed. 669; The 
j. P. Donaldson, 167 U. S. 599, 603, 17 Sup. Ct. 951, 42 L. Ed. 292. 
The master of the vessel towed has control of the loading and is re- 
sponsible therefor. The Giles Loring (D. C.) 48 Fed. 463, 469; 
Tweedie Trading Co. v. Clan Une Steamers, 207 Fed. 70, 124 C. C. 
A. 630; Olsen v. U. S. Shipping Co., 213 Fed. 18, 129 C. C. A. 607. 
Thèse citations are sufficient to illustrate the gênerai rules of law ap- 
plicable to the instant case. 

As to the first charge: Jones, the master of the schooner, was not 
unacquainted with Little river channel and bar. He had gone in and 
out there six or eight times at least, had been présent and observed 
when soundings were taken, and must hâve been aware that his heavily 
loaded vessel could not be towed through this narrow and crooked 
channel, under the conditions then existing, without diiificulty and 
some hazard. Indeed, it was provided in the charter party that "in 
case the bar or channel at Little River changes, so that it is unsafe 
for vessel to go there, it is mutually agreed that this charter shall be 
canceled," on terms stated. Jones, it is true, did not hâve the same 
long and constant familiarity with the channel as Jacobs, the master 
of the steamer; but the conceded facts in this regard satisfy us that 
he had sufficient knowledge of the situation to be capable of forming 
an intelligent judgment as to whether it was prudent to attempt to go 
to sea on the day in question. 

The record shows sharp dispute as to what was said in the con- 
versation between Jones and Jacobs on the morning of the 28th, before 
the schooner was taken in tow. Jones testified in substance that he 
left the matter to the judgment of Jacobs, and relied entirely upon the 
latter's assurance that there was sufficient water on the bar to take 
the schooner out safely, and he was corroborated more or less fuUy 
by two members of his crew. On the other hand, Jacobs and four 
other witnesses, two at least of whom appear to be wholly disinterest- 
ed, testifàed in effect that Jacobs said he would take the schooner out 
only at her own risk. Without reviewing this conversation in détail, 
it is sufficient to say that in our opinion the clear prépondérance of 
testimony supports the conclusion that Jones assumed the risk, not of 
unskillful navigation by Jacobs, but of uhdertaking the passage at 
ail at the time it was attempted. Nor does it seem to us improbable 
that this was the understanding. The schooner was ready to go to 
sea when her loading was finished on Thursday afternoon, the 26th, 
and both captains apparently thought it unsafe on Friday, because 
of the State of the water and winds throughout that day. The condi- 
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tions appear to hâve been more favorable on Saturday morning and 
Jones naturally desired to get away as soon as possible. The schooner 
was under considérable expense and eaniing no demurrage. Jones 
was under every inducement to avoid longer delay, and it seems to us 
not at ail surprising that he should décide to take the chance of get- 
ting safely through into deep water. In short, we are of opinion, after 
careful'study of the record, that Jones, at least equally with Jacobs, 
assumed the responsibility of making the attempt which resulted in 
the stranding of the schooner. 

[4] The second charge needs but a word of comment. While there 
is some conflict of testimony, we think it cannot fairly be said that 
Jacobs showed any lack of judgment or failed to exercise reasonable 
care and skill in the effort to get the schooner out to sea. He proba- 
bly did as vv'ell as any pilot could hâve donc in the circumstances. The 
misfortune v\rhich befell the schooner is to be attributed, not to faulty 
navigation, but to the inhérent dangers of the undertaking. 

[5] The third charge is not so weil refuted. It was about half after 
9 when the schooner went aground, and after puUing for some 40 
minutes, until the hauser parted under the strain, it was evidently seen 
that she could not be fioated by any further effort of the Atlantic City 
at that time; and so the steamer started, at the request of Jones, to 
get assistance, Jacobs promising to return at or before the next high 
tide, which would be about 12 hours later. On the way to Southport 
the Seminole was met, and, being told of the accident, went to the 
relief of the schooner. She got in that vicinity the same afternoon, 
but her draft did not permit her to enter the channel, and she lacked 
appliances for rendering effective aid. Jacobs reported to Stone & 
Co., the owners, and they sent a smaller tug, which reached the neigh-^ 
borhood of the stranded schooner the next day. It turned out that 
the Moore fioated for a while at high tide Saturday evening, and we 
think it not unlikely, despite the testimony of Jacobs on this point, 
that, had he returned as promised, and been nearby at the evening 
flood tide, he might hâve been able to get the schooner, which was 
then afloat on the bar, through the balance of the channel and into 
deep water. If that had happened, the détention of the schooner 
would hâve been brief, and her injury presumably slight. It follows 
that the failure of the Atlantic City to return promptly to the im- 
periled schooner does not stand excused. 

The case turns entirely on questions of fact, and nothing would be 
gained by extended discussion of the testimony. The views above 
expressed indicate our conclusion that both vessels were at fault, and 
that the damages to the Moore, already ascertained, should be borne 
equally by both of them, under the rule laid down in The Max Morris, 
137 U. S. 1, 11 Sup. et. 29, 34 L. Ed. 586, and frequently since ap- 
plied. 

The decree is accordingly reversed, and the case remanded for fur- 
ther proceedings not inconsistent with this opinion. 

Reversed. 
241 F.— 5 



66 241 FEDERAL REPORTEE 

THE OAKLAND. 

(Circuit Court of Appeals, Fourth Circuit March 10, 1W7.) 

No. 1488. 

1. Négligence iS=>134(1) — Actions for Négligence— Sufficibjîct of Evi- 

dence. 

A finding of négligence cannot be based upon inference, when the évi- 
dence is equally consistent wlth Its nonexistence, but jnust be sustained 
by some fact legally established. 

[Ed. Note. — ï'or otUer cases, see Négligence, Cent. Dlg. § 267.] 

2. Navigable Watebs (S=>26(3) — Obstructions— Suit fob Injurt to Vessel. 

Evidence held not to sustaia a finding that a submerged pile in a 
navigable stream, upon wbicb it was clainied tbat libelant's launch 
struck and was sunk, was placed and left there by respondent. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 152- 
166.] 

Woods, Circuit Judge, dissenting. 

Appeal from the E>istrict Court o£ the United Stafes for the East- 
ern District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Suit in admirahy by William E. Wingate, owner of the gasoline 
launch Oakland, against the Andersen Lumber Company. Decree for 
Hbelant, and respondent appeals. Reversed. 

J. N. Nathans, of Charleston, S. C. (WilHam C. Bissell, of Charles- 
ton, S. C, on the brief), for appellant. 
W. Turner Logan, of Charleston, S. C, for appellee. 

Before PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

DAYTON, District Judge. Libelant claimed that his launch struck 
and was scuttled by a submerged remuant of a pile while lying at 
anchor in Ashley river at Charleston, S. C, by reason whereof it be- 
came a total loss. This pile, he claimed, had been driven there by 
the lumber company some years before and allowed by it to rot away 
until its remuant became wholly submerged and concealed without 
either removing it or marking its location. To a decree in his favor 
the lumber company has taken this appeal. 

Three contentions are strongly urged by it in défense and for re- 
versai: (1) That the pile was not driven in an improper place and 
was not a menace to navigation. (2) That the sinking of the boat 
was not due to perforation by a pile. (3) If it was, this particular 
pile had not been placed in the river by it. It is obvious from this 
statement that the case must be controlled by the facts, and we are 
not unmindful of the rule that the findings thereof by the trial court 
must be given every presumption in their favor. 

The évidence in this case, from which the facts are to -be ascertained, 
is indefinite and unsatisfactory. The leamed trial judge very prop- 
erly comments upon the strange conftict as to the date when the boat 

(fesFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digest» & Indexes 
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sank. It îs positively insisted by libelant that this date was December 
17, 1915, and just as positively by respondent that it was one week 
jater. The positive évidence of each side supports their respective 
contentions as to the date. Its only importance in the case arises from 
the fact that the velocity of the wind was gi-eater on the one date than 
the other; but, in the view we take, this becomes immaterial. 

The company's first contention that the pile was not driven in an 
improper place is not very seriously relied on. It seems to hâve been 
in shore from the line established by the government, and yet in, or 
very near, the river's channel. We may therefore concur in the con- 
clusion of the trial judge that it may hâve been a menace to naviga ■ 
tion. 

As to the second contention of tlie company, that the sinking of 
the boat was not due to the perforation of the pile, much can be said 
to support it. The pertinent évidence touching the point, is uncertaîn 
and of doubtful character. The two divers are in direct conflict as 
to whether any perforation at ail was made. Conceding there was, it 
does not follow, however, that it caused the boat to sink. On the 
contrary, in sinking from other cause, it may hâve settled upon the 
pile. It is undisputed that the boat was an old one, loaded with sand 
and gravel, so that she floated in water that came to within a few 
inches of her gunwale ; that neither of the two men aboard her at the 
time felt any jar or bump, as of striking, before, or at the time, she 
began to sink, but, on the contrary, the first révélation of the fact that 
she was sinking came to one of them by feeling the water cortje over 
his feet. The évidence goes to show that, at the time, shé ought to 
hâve had some 6 or 7 feet of water under her keel and that the pile 
only penetrated 2 or 3 feet. If this be true, the pile did not cause her 
to sink. She sank from some other cause and settled on the pile. 

AU this, however, is matter of doubt and conjecture, and we may 
well yield any contrary views we may entertain as to it to the judg- 
ment of the trial court, and pass on to the third and last contention 
of the company, that it cannot be held responsible for tlie placing of 
the pile at this particular point. As to this we are constrained to dis- 
agree with the findings of the learned trial judge. It is clearly shown 
that piles, from time to time, had been driven along this river front 
by différent lumber companies and possibly others ; that in 1898, the 
harbor commissioners had granted "permission to drive six clusters 
of piles in front of Anderson Lumber Company's property on Ashley 
river in 14 feet of water at low tide," not to cross, however, the 
government's line. It is admitted by the company that under this 
permission piles were driven by it in front of its property, but not 
otherwise. Several witnesses testify positively to this. On the other 
hand, the overwhelming weight of testimony is to the effect that the 
location of this offending pile was opposite the terminus of Broad 
Street, from 60 to 75 feet beyond the company's front or property 
line. Crouch, the man who drove the piles for the company, testi- 
fies positively that he never drove piles where the boat sunk. 

[1] Sifting the évidence of libelant, produced in opposition ta this 
positive testimony of the company, in our judgment it résolves itself 
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to an inference that, because the lumber company did drive piles in 
front of its property, it must hâve driven this offending pile, situate 
some 60 or 75 feet away. Such a conclusion is based upon mère con- 
jecture; and, as said in Midland Valley R. Co. v. Fulgham, 104 C. C! 
A. 151, 181 Fed. 91 : 

"Conjecture Is an unsound and unjust foundation for a verdict. * • • 
Substnntial évidence of the facts vvMch constltute the cause of action • • • 
is indispensable to the maintenance of a verdict sustalnlng it." 

Bailey on Personal Injuries, § 1672 et seq., lays down the rule ap- 
plicable, when the évidence is capable of two différent views being 
drawn f rom^ it, thus : 

"When the évidence is equally consistent with elther vlew — the existence 
or nonexlstence of négligence — it Is not compétent for the judge to leave the 
matter to the ,iury. The party who affirnis the négligence bas failed to estab- 
llsh it. Thls is a rule whlch never ought to be lost slght of. An Inference 
cannot be drawn from a presumption, but must be founded upon some fact 
legally established." 

The rulings of the Suprême Court in Manning v. Insurance Co., 
100 U. S. 693, 698, 25 L. Ed. 761, and U. S. v. Ross, 92 U. S. 281, 
284, 23 L. Ed. 707, fully sustain thèse principles. 

[2] In this case, if the libelant asks us to infer that, because this 
ofïending pile was on a line with those driven by the company in front 
of its property, although 60 or 75 feet beyond its property line, the 
company must hâve driven it there, the company, on the other hand, 
may just as reasonably demand that we infer lîiat it did not exceed 
the permission given it, had no use for such a pile in such a place 
beyond its premises, and did not therefore drive it there. In such case 
the rule we hâve quoted must apply. The libelant, with the burden 
of proof upon him, bas failed to prove the sùbstantial facts from 
which his inference can alone be drawn to the exclusion of the other. 
But the case for respondent is stronger. It bas produced positive 
proof that piles were not driven by it where this vessel went down. 

The decree of the court below must be reversed, and the cause re- 
manded, with instructions to dismiss the libel. 

Reversed. 

WOODS, Circuit Judge (dissenting). The District Court held : (1) 
That the launch Oakland was sunk by pénétration of a submerged pile 
while at anchor in the waters of Charleston harbor. (2) That the 
submerged pile was a menace to navigation which could not be guard- 
ed against by reasonable care. (3) That the pile was negligently placed 
and left as a menace to navigation by the Anderson Lumber Com- 
pany. 

I cannot assent to the conclusion of the majority of this court that 
the third finding of fact is based on conjecture. It is true that the pile 
was not ofï the Anderson Lumber Company's property, but was ofï 
the terminus of Broad street, which is a boundary of the lumber com- 
pany's land. It is also true that there was testimony that the pile on 
which the launch sunk was not driven by the Anderson Lumber Com- 
pany, and that other persons had driven piles in the vicinity. But, on 
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the other hand, the testimony taken as a whole tends to show that im- 
mediately after the accident some of the witnesses who observed the 
wreck and were famiHar with surrounding conditions conversed about 
the pile as one of those of the Andersen Lnmber Company. What 
is more important Steinmyer, an apparently disinterested witness, tes- 
tified that he had lived in the vicinity ail his life, and that the Ander- 
sen Lumber Company had driven piles in that neighborhood, and that 
no other person had. The matter is thus well stated by the District 
Judge : 

"The évidence as to the pincing of the pile there by the responrlent is oiily 
circiimstantial, as from the nature of thlngs in thi.s case it seems only possi- 
ble to be. The respondent Is shown to hâve had leare to drive piles In this 
neighborhood; it is shown to hâve driven piles in the Immédiate neighbor- 
hood ; no one else by any suftlcient testimony is shown to hâve (Jriven piles 
there, and on taking the testimony as a whole the only reasonable inference 
to be drawn from the prépondérance of the testimony is that the pile in 
'luestion was driven by the respondent." 

The District Judge had not only the advantage of seeing and hear- 
ing the witnesses, but in 'addition the advantage of long familiarity 
with Charleston harbor and the methods of those who use its waters. 
I am unable to agrée that the conclusion of the District Court is op- 
posed to the decided prépondérance of the évidence. 



THE NO. 6. 
(Circuit Court of Appeals, Second Circuit. February 6, 1917.) 

No. 64. 

1. Navigable Waters <®=>8 — Gas Main Across River — Injuby by Dkedgb — 

LlABILITY. 

The right to impreve the navigabillty of a stream is paramount to the 
rlghts of a gas company, given permission by propor authority to lay Its 
pipes in the bottom of the stream, and a dredge ernployed in such im- 
provement can be held liable for an injury to the company's pipes only 
on the ground of négligence. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 21.] 

2. Shipping <S==>208 — Limitatiois' of Liability — Peivitt ob Knowledge op 

Corporation. 

To affect a corporate shipowner with privity or knowledge which will 
debar it of the right to limitation of liability, such privity or knowledge 
must be of the managing otficers. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 643.] 
H. Shipping iS:=>141(1) — Limitation of Liability — Subjects of Limitation. 

A shipowner may llmit his liability for a tort, although It is nonmari- 
time and could not be sued for in admiralty. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 493, 497, 499.J 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Pétition in admiraltj' of the R. G. Packard Company, owner of 
steam dredge No. 6, for limitation of liability. From a decree holding 

«=»Por other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dlgests £ Indexes 
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the dredge without fault for injury to a gas pipe, the Standard Gas- 
light Company of the City of New York appeals. Affirmed. 
For opinion below, see 222 Fed. 576. 

The final deeree of the District Court was entered upon the pétition of the 
R. G. Packard Company as owner of dredge No. 6, adjudglng said dredge to 
hâve been without fault In respect of the injury set forth in the pétition. 
Petitioner's dredge was engagea in improvlng the navigation of the Harlem 
Kiver, beneath the tiottom of whlch .stream extended pipes or mains for the 
conveyance of illuminatlng gas belonging to clalmant, Standard Gaslight 
Company. The opération of the dredge broke the Standard Company's main, 
causing considérable damage. To recover for this injury the Standard Com- 
pany began an action at law against the Packard Company. Thereupon this 
pétition was flled, denying ail liablllty and praying in the usual alternative for 
a decree limiting liability to the value of the dredge. The District Court held: 
(1) That it had jurisdiction to entertain the proceeding, and (2) that the in- 
jury wrought had been Inflicted without fault or négligence of petitioner; a 
conclusion Involving the flnding (S) that there was no prlvlty or knovvledge 
on the part of the petitioner. From final decree in accordance with the fore- 
going, appeal was taken by the Standard Company. 

Shearman & Sterling, of New York City (John A. Garver and Cari 
A. Mead, both of New York City, of counsél), for appellant. 

Alexander & Ash, of New York City (Mark Ash, of New York City, 
of counsel), for appellee. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). While 
this appeal rests principally upon alleged infirmity of jurisdiction in 
the court below, error is also asserted in that the trial judge failed to 
find the breaking of the Standard Company's main a trespass, and re- 
fused to deny limitation on the ground of privity or knowledge imputa- 
ble to the Packard Company. 

[1] Release from ail liability was granted because petitioner aflîrma- 
tively proved freedom from négligence in the management of its 
dredge ; whereas, if the injury to the main resulted from a trespass, no 
exercise of care would avoid responsibility, under authorities of 
which Frontier, etc., Co. v. Hepp, 66 Mise. Rep. 265, 121 N. Y. Supp. 
460, is a fair example. 

Assuming, with appellant, that the main was broken by the spud of 
the dredge descending into the ground under water where the pipe was 
buried, to call such injurious contact a trespass involves the assump- 
tion that appellant's pipe had a right in or to the ground covering it, or 
a right to be where it was, superior to that of the dredge spud. Grant- 
ing for purposes of argument (but not holding) that Standard Company 
had duly obtained permission from ail necessary authorities to lay 
pipes where they were, it is not true that, as to the ground under the 
navigable waters of the Harlem River, the pipes or their owner had 
rights superior to a craft which was improving the navigation of the 
stream, and such was the occupation of the dredge when it fouled the 
main. The dredge was responsible only for négligence; the rights of 
navigation and of improving navigability were paramount. Our déci- 
sion in Western Union, etc., Co. v. Inman, etc., Co., 59 Fed. 365, 8 C. 
C. A. 152, is applicable. 
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[2] The assertion of privity or knowledge, made at bar, must be 
considered under the rule stated by Wallace, J., in The RepubHc, 61 
Fed. 113, 9 C. C. A. 390, that to "'affect a corporate shipowner with 
privity or knowledge, such privity or knowledge must be of the man- 
aging officers." Our later décisions (In re Smith & Sons, 193 Fed. 
395, 113 C. C. A. 391, and In re P. Sanford Ross, 204 Fed. 248, 122 
Ç. C. A. 516) hâve but applied that rule to other facts. In this case, 
if it be asRumed that petititioner's shore manager was a managing oflî- 
cer, we agrée with the lower court that, after reasonable efforts to 
ascertain the location of claimant's pipes, he did not know where they 
were, and was not négligent in respect of such ignorance. 

[3] The ground for challenging jurisdiction herein is briefly that the 
wrong comphiined of, and for which Standard Company brought suit, 
is not a maritime tort. As it was not wrought on or in the water, this 
is admitted. But the limitation proceeding was brought in strict con- 
formity with Richardson v. Harmon, 222 U. S. 96, 32 Sup. Ct. 27, 56 
h. Ed. 110, and this is also admitted. The rest of appellant's proposi- 
tion is that this décision was erroneous, in that the Suprême Court, 
whilo holding that a nonmaritime tort might be limited against, over- 
looked the fact that such limitation necessarily constituted an exercise 
of nonmaritime jurisdiction — something beyond the constitutionai 
grant of power to the judicial arm of tlie government, and equally be- 
yond the power of Congress to create or confer. 

It vvould, indeed, be remarkable that a point such as this could be 
overlooked by the court, even had it not been argued. An examination 
of the record and briefs in that case shows that the District Court cer- 
tified as the reason for dismissing the pétition in the lower court that 
the act of 1884 (Act June 26, 1884, c. 121, 23 Stat. 57) did "not limit 
the liability of the shipowner in respect of any transaction or subject, 
except those within the jurisdiction of the District Court sitting as a 
court of admiralty." In argument it was plainly put, and by distin- 
guished counsel, that proceedings for limitation of a shipowner's lia- 
bility from ail demands, whether ex contractu or ex delicto, are within 
the gênerai maritime law and admiralty jurisdiction, and that such a 
proceeding was an independent head of jurisdiction, without regard to 
whether the claims limited against were such as might hâve been sued 
upon in the admiralty or not. 

There is no doubt that the case relied upon is controlling authority 
hère, and the decree appealed from is affirmed, with costs. 
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NATIONAL MACH. COKP., Inc., v. BENTHALL MACH. CO., Inc. * 
(Circuit Court of Appeals, Fourth Circuit. November 23, 1916.) 

No. 1439. 

1. Patents <g=>328 — Invention— Peantjt Stemming Saw. 

, The Benthall patent, No. 890,401, for a peanut stemming saw conslst- 
ing of a disk with teetli on its perlphery, and the essential features of 
which are that the teeth hâve a straight front edge, the heels of the teeth 
are farther froriï the center of the disk than the points thereof, and the 
edges of the adjacent teeth meet at an acute angle, is void for lack of 
invention in view of the prior and analogous arts ; also iield not Inf rlnged. 

2. Patents ©=112(1) — Validity — Bffect or Décision or Patent Office. 

The décision of the Patent Office in the allowance and issue of a patent 
créâtes a presumptive right only, and upon ail the questions involved the 
validity of the patent is subject to examination by the courts. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 162.] 

3. Patents <S=»26(2) — Invention — Combination of Old Eléments. 

Whlle a nevv combination of old things may be patentable, it Is only 
where the combination is new and the comblned éléments co-operate to 
produce a new resuit; other wise their joinder is a mère aggregatiou, and 
not patentable. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 29.] 

4. Patents <S=58 — Anticipation — Evidence to Caeby Back Date or Inven- 

tion. 

Where the date of use of an alleged anticlpating device is shown be- 
yond doubt, the burden rests on a subséquent patentée to carry his inven- 
tion back to an earlier date, and for that purpose oral testimony alone is 
not sufficient. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 75.] 

5. Patents <®=54 — Anticipation — Abandoned Experiment. 

An alleged anticlpating device whieh bas been in continuons practical 
use for a number of years and is still being used without any change in 
the principle of its opération, although there ni'ay hâve been changes made 
in minor parts of the machine, cannot be considered an abandoned ex- 
periment. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § T3.] 

6. Patents "@=»312(3) — Inpeingement— Evidence to Establish. 

Infringement, which is a tort, cannot be established by évidence whlch 
Is spéculative in its character, and thls is especially true where a witness 
who attempts to testify as an expert does not possess the qualilicationa 
of an expert. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 548, 549.] 

7. Patents <g=5l65 — Scope — Description of Invention. 

One who seeks a patent must necessarily do so with the understandlng 
that he is dealing with the public at large, and for that reason he is re- 
quired to clearly define the scope of his invention, and he is bound by the 
limitations so imposed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241.] 

8. Patents <S=»30(1) — Invention — Commeecial Success as Evidence. 

The extent to which a patented article bas gone Into use is an unsafe 
criterion of invention, and commercial success alone will not establish 
invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. | 34.] 



^raFor other cases see aame toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
•Rehearlng denied February 28, 1917. 



NATIONAL MACH. CORP. V. BENTHALL MACH. 00. 73 

9. Patexts ©=3?.2S — Anticipation— Peanut Stemming Machine. 

The Jones patent, No. 908,271. for a peanut stemming machine, is void 
for anticipatiou. 

Cross-Appeals from the Di.strict Court of the United States for the 
Eastem District of Virginia, at Norfolk; Edmund Waddill, Jr., 
Judge. 

Suit in equity by the Benthall Machine Company, Incorporated, 
against the National Machine Corporation, Incorporated. From the 
decree, both parties appeal. Affirmed on complainant's appeal, and re- 
versed on defendant's appeal. 

For opinion below, see 222 Fed. 918. 

George W. Ramsey, of New York City, and Melville Church, of 
Washington, D. C. (Menalcus Lankford, of Norfolk, Va., on the brief), 
for appellant and cross-appellee. 

T. liart Anderson, of New York City (Munn & Munn, of New 
York City, and Tazewell Taylor, of Norfolk, Va., on the brief), for 
appellee and cross-appellant. 

Before PRITCHARD, KNAPP. and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The appellee and cross-appellant 
will be referred to as complainant, and the appellant and cross-appellee 
as défendant, such being the respective positions occupied by the par- 
ties in the court below. 

Suit was brought by the complainant, a corporation doing business 
in the city of Suffolk, Va., against the National Machine Corporation, 
organized under the laws of the state of Virginia, and doing business 
in the city of Suffolk, Va., alleging an infringement of the patent to 
Benthall, No. 890,401, on a peanut stemming saw, and a patent to 
Jones, No. 908,271, on a peanut stemmer. The court below dismissed 
tlie bill as to the Jones patent and sustained the Benthall patent on the 
saw and granted an injunction against the défendant. The National 
Machine Corporation took an appeal from the injunction, and the 
Benthall Machine Company filed a cross-appeal from the decree of the 
court below dismissing the bill as to the Jones patent. The subject- 
matter of the Benthall patent is différent from that of the Jones pat- 
ent. Therefore each will be treated in its turn in the course of this 
opinion. 

[1] Défendant insists that the court below erred in holding that the 
letters patent No. 890,401, to Jesse T. Benthall, is, in respect to claims 
4 and 5, good and valid. Complainant insists that défendant bas in- 
fringed its patent by the use of a saw for stemming peanuts. The saw 
in question is described in the Benthall patent, page 1, line 60, as fol- 
lows : 

"It will be notlced from in.spection of Fig. 3 that the sides of tbe tliroiit 
meer, oach otlier at an aeute an};le, and that the front edge of each tooth is 
straiglit, and that tbe wide.st part of the throat i.s approximatoly the width 
of the tootb. By this construction the stems when engaged by the throat are 
drawn to the bottom thereof, and the graduai narrowing of the stem e.Korts a' 
wedging action on tbe stem, thus gripping the same sufficiently tight to draw 
it between the slats and to strip the nuts tberefrom." 

<Ê::=For otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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The claims of the Berithall patent in suit are: 

"(4) In a peanut stemmer, a stemmlng devlce comprislng a disk provided 
on its periphery with a plurality of teeth, said teeth being inelined to radii 
of the disks, and havlng their front edges stràlght, the edges of the adjacent 
teeth meeting at an acute angle, and the points of the teeth being nearer the 
centers of the disks than the heels thereof, and the spaces between the teeth 
being of a width at the widest part approximately equal to that of the teeth. 

'•(5) lu a peanut stemmer, a stemming device comprislng a disk provided 
on its periphery wlth a plurality of spaced teeth having straight front edges, 
the heels of the teeth being farther from the centers of the disk than the 
points thereof, whereby to form a guard for the point, and the edges of the 
adjacent teeth meeting at an acute angle, whereby to exert a wedging action 
on the stem." 

Among- other things, it appears that the Hmitations in the spécifica- 
tions and claims that the sides of the adjacent teeth meet at an acute 
angle were introduced by the attorney after the application was filed 
and the claims rejected by the Patent Office. It is insisted by défend- 
ant that the patentée is bound by this liitiitation, and it cites in support 
thereof the following cases : Burns v. Meyer, 100 U. S. (i72, 25 L. Ed. 
738; Keystone Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, 24 L. 
Ed. 344; American Tobacco Co. v. Streat, 83 Fed. 700, 28 C. C. A. 
18; Bonsack Machine Co. v. Smith (C. C.) 70 Fed. 383; Crown Cork 
& Seal Co. V. Aluminum Stopper Co. (C. C.) 100 Fed. 849; Ashton 
Valve Co. V. Coale Muffler & Safety Valve Co., 52 Fed. 314, 3 C. C. 
A. 98. 

It is further insisted that, when Benthall made application for a 
patent (January 12, 1906), "it came into a well-developed art which 
begins with the patent to Eli Whitney, March 4, 1794, on the saw cot- 
ton gin; saw cotton gins were in use stemming peanuts long before 
Benthall, and as early as April 2, 1872, a patent was granted to Edwin 
Scott on a peanut 'gin' ;" also that, when Benthall filed his applica- 
tion in the Patent Office, nothing was said in either the spécification 
or claims about any "acute angle" of the teeth to wedge the peanut 
stem. An examination of defendant's exhibit (the certified copy of 
file wrapper and claims, Benthall patent, 890,401) sustains this conten- 
tion. It appears that at that time great stress was laid upon the "bills 
(points) of the hooks (teeth) being nearer the centers of the disks than 
the heels thereof." (Original claims 9 and 10.) 

It further appears that saws having protected points so as to prevent 
scraping of the hulls or seeds were public property anterior to the time 
Benthall applied for his patent; patents covering thèse points being 
known as the Hazelton patents, No. 293,576 and No. 313,412, having 
expired in 1901 and 1902, respectively. Patent No. 293,576 was the 
patent for a gin saw. A description of this patent is in the following 
language : 

"Various other modifications wlll readily suggest themselves to those skilled 
in the art, as it is manifest that the form of the tooth is immatorlal so long 
as the heel of the tooth isi higher thnn its point, whereby the heel or base 
protects or guards the point of the tooth." 

Upon this description Hazelton claims this device as his patent, em- 
ploying the following language in respect to the same: 
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"(1) A saw provided wlth a séries of aiiRiiIar teeth having heels higber than 
their toes, as and for tlie purpose set forth. 

"(2) A saw having a séries of angular teetli. G, the points or toes, D, there- 
of being lower tliar. the heels, E, and having plane brcasts. A, as set l'orth. 

"(3) A saw having angular teeth, G, provided with plane breasts, A, re- 
cesses, F, and heels, E, higher than the points or toes, D, as set forth." 

Hazelton in describing the disk says : 

"A is a métal disk provided with a central opening, B, by mcans of vehich 
it is mounted upon a shaft, G. The periphery of this disk bas a séries of 
teeth, E, of which e is the point or toe, and é the heel. The surface or face 
of the tooth, being that part included between the point and the heel, is a 
true circle from the center, li, for a distance of about two-tblrds of its length, 
beginning at the heel and running toward the point, and the remaining por- 
tion of the face of the tooth is depressed so that the point of the tooth lies 
belovv the true perijibery of the cylinder. To niake this clear, the face of the 
tooth from the heel é to the Une x is the true circumference of the disk, 
while the remaining portion from the line a; to the point e is depressed or 
inclined so that the point itself is below tlic circumference of the disk." 

The complainant no doubt appreciate^ the fact that he was not en- 
titled to a patent on a saw having protected point teeth, inasniuch as it 
appears that he canceled thèse claims and changed the proposed inven- 
tion to a saw with protected point teeth and acute angles between the 
teeth. However, the Scott patent. No. 125,338, which expired in 1889, 
discloses a saw with the gullct or throat having teeth meeting at an 
acute angle. In describing his invention Scott says : 

"The nature of my Invention conslsts in the construction and arrangement 
of a 'peanut thraslier and gin,' as vvlll bo hereinafter more fally set forth." 

In referring to his patent gin he also says : 

"From the inclined board, G, the vlnes and peas fnll down on a gin, com- 
posed of a séries of saMs, / /, vvorking between curved or inclined bars, J J, as 
shown In Figures 3 and 4." 

On this point the défendant introduced Mr. Foster, an expert, who, 
among other things, stated that : 

"Considering, however, now the spécifie utilization of toothed wheels asso- 
oiated with conveying or directing means for the purpose of detaching, for 
example, adhering vegetable liber from soed, EU Whitney is unquestionaWy 
the ploneer. In my opinion, he discovored what the problems were in this 
art and solved them." 

In addition to what we hâve said as respects this point, the Ben 
Hicks patent peanut stenimer, No. 688,519, also shows and describes 
and claims the saw peanut stemmer. On page 1, lines 9-18, he de- 
scribes his invention as f ollows : 

"My Invention Is an improved machine for stemming and cleanlng peanuts 
and green peas : and it consista in the peculiar construction and combinatlou 
of devices hereinafter fuUy set forth and poiuted out in the claims. 

"The object of my invention is to provide a cheap, simple, and easily oper- 
ated machine which is eflicient in cleaning peanuts and green peas, stemming 
the same, and putting them In the best condition for the market." 

On page 1, lines 95-103, he also statcs: 

"The lower side of the trough belovv the slats, 25, is open. A séries of stom- 
niing saws, 30, are secured on the shaft, 27, and rotated thereby, and the 
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upper sides of saifl stemmlng saws operate in the spaces between the slats, 25, 
The said stemmlng saws are appropriately spaced apart, and their teeth are 
exceedlngly fine, the said saws being similar to the saws used in cotton 
gins. * • *" 

Page 2, lines 15-41, he further states: 

" * * * Owing to the fineness of the saw teeth and the lightness in 
weight of the peanuts and pea, pods, the peanuts and pea pods are not eut 
through or in any wise injured by the saws, and the latter are effective only 
for the purpose of stemmlng pea pods and peanuts and in feedlng the same 
from the stemmlng ti'ough, as hereiubefore described." 

It is insisted that the Benthall patent was clearly anticipated by the 
Hazelton patent, No. 243,554. This patent shows a séparation saw 
with a protected point and the edges of the throat meeting at an acute 
angle, as indicated by Figure 4. It was granted June 28, 1887, and 
expired on the 28th day of June, 1889. In describing the steel disks 
in this patent the patentée says : 

"The teeth at the périphéries of the steel disks are bent inward In such 
manner that they will readily piss over any unylelding body, but will seize 
the tlbers of the cotton and strlp it from the bolls." 

It is significant that when Benthall's application was pending in the 
Patent Office no claims were allowed by the examiner, saw claims be- 
ing allowed by the board of examiners in chief on appeal, and it ap- 
pears that this was done upon the express représentation that a cotton 
gin saw would not stem peanuts. In referring to cotton gin saws the 
board stated in its décision that they were "incapable of stemming pea- 
nuts." It was shown by the testimony in this case that gin saws had 
been used to stem peanuts, and also by experts that the Hazelton saws 
would successfuliy stem peanuts. Bearing upon this point Mr. Pope 
stated that the saws disclosed by the eniarged photolithogtaphs of the 
Hazelton patent, No. 313,421, would stem peanuts. Among other 
things, he said : 

"Q. I hand you a picture of a différent saw 6% inehes In diameter, and 
also a picture of this sort of saw 10 inehes In diameter. and ask you to state, 
from a practical standpoint, If, in your opinion, saws made in exact accord- 
ance with thèse pictures, and having teeth identlcal in slze and shape with 
the teeth shown in thèse pictures, would, or would not, such saws be capable 
of being used to stem peanuts. A. Yes ; or any other circular saw not hav- 
ing suflicient space between each tooth to take in the peanuts and crack them 
to pièces. * * * Q. About how long bave you been acqualnted with saw 
machines for stemming peanuts? A. Let me see; let me see ; you hâve got 
to give me a Utile time to study now. This Is 1914. About the year ISOO I 
saw peanuts thrashed off over a barrel, and thèse same peanuts run through 
an old cotton gin fed in the same manner as cotton is fcd in the gin by hand, 
and was fairly successful in pulllng the stems ofC of the peanuts that were 
thrashed off over the flour barrel heads. And the idea was conceived at that 
time by me that the saw stemming device could be made to operate in a suc- 
cessful and satisfactory manner. That's sutHcient, I think." 

In referring to the photolithographs of tlie Hazelton patent. No. 233,- 

554, this witness also said : 

"Q. I hand you a picture of a saw 6% Inehes in diameter and a picture of 
a similar saw 10 inehes in diameter, and ask you to state from a practical 
standpoint if, in your opinion, saws made in exact accordance with thèse pic- 
tures, and having teeth identlcal in size and shape of the teeth shown in thèse 



NATIONAL MACH. CORP. V. BENTHALL MACH. CO. i ( 

pictures, would, or would not, such saws be capable of being used to stem 
peanuts. A. Yes ; with my Knowledge and expérience of about 15 years I am 
positive that such saws would stem peanuts successfuUy. Xhat's ail." 

W. E. Slavin, who testified that he was a practical peaniit machinery 
mechanic, in referring to this phase of the question, said : 

"Q. I hand you four sheets of paper marked Défendant'» Exhlbits D.3, D4, 
D5, and D6. Each of thèse pièces of papep includes a plcture of a saw. I 
nsk you to state from a practical standpoint if saws made exaetly in accord- 
iince with eaoh of thèse pictures, whether or not such saws could be uscd to 
stem peanuts ; that is, could or could not such saws be used in a peanut 
KtemmerV A. I don't see why tliey wouldn't pull stems. It looks to me like 
they would pull stems as good as any. Q. Were you referring to one picture 
or to al] four pictures in the préviens auswer'.' A. Referring to ail of them, 
but I think thèse two (witness reters to Exhiblts D3 and D4) would be a little 
better than those two (witness now refers to Exhlbits D5 and D(j). They wlU 
ail steui peanuts." 

Among other things, Frank Lummis, of the firm of Lummis & Co., 
peanut cleaners, testified that his firm, prior to 1906, had used a regu- 
lar cotton gin to stem peanuts. His testimony is as follows: 

"Q. Did you use anything in this factory to stem peanuts before you used 
the machine you hâve Just descrlbed? A. We did; the same being a regular 
cotton gin. Q. Am I correct In understanding that you used a cotton gin to 
stem peanuts? A. You are. Q. Was this cotton gin modified in any way 
when it was being used to stem peanuts ; that is, was its construction changed 
or was it notV A. No ; the machine vs'as not changed." 

[2] It is strenuously insisted by complainant that the ruling of tlie 
officiais of the Patent Office as experts is conclusive. In the case of 
Reckendorfer v. Faber, 92 U. S. 347. 23 L. Ed. 719, the court in the 
first syllabus said : 

"The décision of the Commissioner of Patents in the allowance and issue 
of a patent créâtes a prima faeie right only ; and, upon ail the questions in- 
volved therein, the validity of the patent is subject to examination by the 
courts." 

That the officiais of the Patent Office are theoretical experts is un- 
doubtedly true, but it should also be borne in mind that from the very 
nature of things they must accept the statement contained in the appli- 
cation as being true except in a case where such statement is contra- 
dicted. No doubt, if it had been made to appear to the Patent Office 
officiais that cotton gin saws would stem peanuts, the claim of com- 
plainant would hâve been rcjected. Ilowever, this court is not bound 
by the findings of the officiais of the Patent Office based upon ex parte 
testimony. A careful examination of the record discloses the fact that 
no witness with practical expérience was produced by the complainant 
to sustain its contention on this point. The complainant relies upon 
the opinion expressed by Mr. Brandenburg, an expert, that the saws 
patented by Hazelton would not stem peanuts, and that a cotton gin is 
not an analogous machine to a peanut stemmer. The witness Branden- 
burg, while testifying as an expert, practically admitted his disqualifi- 
cation to testify as such. Among other things, he testified as follows : 

"Q. In your aualysis of the various constructions under considération you 
hâve expressed your opinion as to what would be obvions to the 'mind of the 
ordlnary skilled mechanic' Do you consider yourself a skilled mechanic î 
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A. No. Q. Tou have referred to the patent to Harris, No. 30,293, as havlng 
nothlng in eommon wlth the Intention in the Benthall patent, and in your 
déposition you have referred to 'the inventive mlnd.' Are you an inventer? 
A. I do net regard myself as sueh. Q. Have you ever worked as a mechauic 
in any shop? A. No. Q. Are you a graduate of a technical school? A. No. 
Q. Were you ever a member of the examlning con^s of the United States Pat- 
ent Office? A. No. Q. In your discussion of the various mechanlsuis you 
have referred to cotton gins. Have you ever seen a cotton gin in oiJeration? 
A. No. Q. Have you ever seen a cotton gin? A. No. Q. Then you have not 
seea in opération stemming saws identically llke that shown in FIg. 3 of the 
Benthall patent, No. 890,401, in suit? A. No." 

The following question and answer is to be foimd at the close of 
Brandenburg's testimony : 

"Q. Throughout your déposition you have analyzed constructions showing 
In a number of patents. Have you ever seen in opération any machine built 
in absolute strict aecordance with the exact structure disclosed in any of the 
patents you have discussed? A. No." 

[3] It is insisted by complainant that a new combination of old 
things may be patentable, and in support thereof cites the cases of 
Loom Co. V. Higgins, 105 U. S. 580, 26 L. Ed. 1177; Seymour v. Os- 
borne, 11 Wall. 516, 20 L. Ed. 33; "The Barb Wire Fence Patent," 
143 U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154; Bâtes v. Coe, 98 U. S. 
31, 25 L. Ed. 68; Hobbs v. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 
L. Ed. 586; National Hollow Brake-Beam v. Interchangeable Brake 
Beani, 106 Fed. 693, 45 C. C. A. 544. 

This rule is well-established, but in the case upon which it relies 
the combination is new, and the resuit of the combination of the old 
éléments is also new. In the case at bar there is no co-operation be- 
tween the éléments; the throats having their sides meeting at an an- 
gle. A protected point is disclosed in Hazelton's patents, and is there- 
fore not new. Wedge-shaped throats are disclosed in the Hazelton 
patent, No. 253,554, and the Scott patent. No. 125,338, is also old. 
There, being no co-operation between thèse functions, we have the re- 
sult that each must act in the old way ; the joint product being aggre- 
gation of the old resuit, which, under the rule, is not patentable. 

In the case of Hailes v. Van Wormer, 20 Wall. 353, 22 L. Ed. 241, 
the Suprême Court, in referring to a patent on a stove claiming in com- 
bination fire pot, magazine, and draft opening, in the third syllabus 
said: 

"No one, by bringing together several old devices without produclng a new 
and useful resuit, the joint product of the éléments of the combination aud 
something more than an aggregate of old results, can acquire a right to pre- 
vent others from using the same devices, either slngly or In other combina- 
tions, or, even if a new and useful resuit is obtained, can prevent others from 
uslng some of the devices, omitting others, in combination." 

This court, in the case of Bail et al. v. Coker et al., 210 Fed. 278, 127 
C. C. A. 126, held a patent invalid as being an aggregation, and in dis- 
cussing the question Judge Connor said : 

"ïhe distinction between a 'combination' und an 'aggregation' lies in the 
présence or absence of mutuality of action. • * ♦ l'o be patentable the 
combination of ail éléments or devices must forni either a new machine of a 
distinct character and function, or produce a resuit due to the joint aud co 
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operatliig action of ail the éléments. * • • Otherwlse it is only a meclian- 
ioal juxtaposition, and not a vital union." 

However, it is insisted by complainant that the doctrine of "aggre- 
gation" does not apply to a single device such as a saw. In the case 
of Knight V. Rieger (D. C.) 203 Fed. 49, District Judge Rose said : 

"He relies on the familiar rule that a new combinatlon of several old thinga 
may be patentable. It is not in any wise suggested in the évidence that the 
projectiiig tougues of the erypt shelves In complalnant's device play any part 
in ventilating or drainlng the crypts. That System of ventilation will work 
just as well whether the shelves are secured In the back wall or not. • • • 

"The crj'pts are drained and ventUated preeisely as they were in the prior 
art. The shelf is secured in the back wall in the waj' in which raany shelves 
tlme out of mlnd hâve been secured in ail sorts of structures. Under such 
circumstances what the patentée claims is not a combinatlon but an aggre- 
gation. * * * 

"In view of the admitted state of the prior art, I can flnd nothing even 
remotely suggestive of invention in anything which the plalntilï claims to 
hâve done." 

The décision of Judge Rose was affirmed by this court. Knight v. 
Rieger, 212 Fed. 935, 129 C. C. A. 455. The court in its opinion, 
among other things, said : 

"In other words, as appears to us, appellant merely brings thèse two factors 
luto juxtaposition and concurrent use, but does not In fact produce any new 
or novel combinatlon wlthin the meanlng and Intent of the patent law. As 
we see the matter, it cornes in reality to the question of the relative desira- 
bility of différent modes of construction neither of which involves any display 
ot inventive genius." 

Also in the case of Dodge Manufacturing Co. v. Collins, 106 Fed. 
936, 46 C. C. A. 53, this court said : 

"The effect of this use of old devices in the construction of the McNeal 
spllt wood puiley vv-as to strengthen it, and thus add to its durability ; but it 
did not produce a new effect or resuit. Tho doctHne that a combinatlon ot 
old devices in a patent to be sustained must prodùce a new resuit is thus 
stated in Reckendorfer v. Faber, 92 U. S. 347 [23 L. Ed. 710] : 'The combina- 
tlon, to be patentable, must produce a dilïerent force or effect, or resuit in the 
combined forces or processes, from that given by their separate parts. There 
must be a new resuit produced by their union. If not so, it is only an aggre- 
gation of separate éléments.' " 

This court in the case of Gale Manufacturing Co. v. May, 229 Fed. 
575, 143 C. C. A. 613, also announced the same rule. This case is 
directly in point as respects the saw of the Benthall patent. It ap- 
pears that the saw is old in the art, and also appears that there is no 
co-operation function between the protected point and the gullet and 
the throat, formed by the sides of the teeth meeting at an acute angle. 
From what we hâve said we are of opinion that the Benthall saw can- 
not be the subject-matter of a valid patent. 

However, we deem it proper that we should discuss certain other 
phases of the case which we think are very material in view of the 
évidence offered in the court below. 

It is insisted by the défendant that, if the Benthall patent is suffi- 
ciently broad to cover différent saws, then the Benthall patent, No. 
890,401, filed January 12, 1906, is anticipated by a saw in use by P. D. 
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Gwaltney in his peanut cleaning factory at Smithfield, Va. It îs also 
insisted by défendant that, if we take either horn of the dilemma, 
complainant would be precluded from recovering in this suit; that 
is "to say, the Gwaltney saw stands between the Benthall patent and 
the defendant's saw, "and that either the Benthall patent is antici- 
pated by the Gwaltney saw or the defendant's saw does not infringe 
the Benthall patent." The learned judge who heard this case in the 
court below found as a fact that the Gwaltney saw was in use on 
December 3, 1905, but he further found that the Benthall patent had 
been marketed at an earlier date. It is insisted by counsel for de- 
fendant that the court below should hâve taken into considération the 
fact that the Benthall patent is for a spécifie kind of saw, and that 
Benthall himself was on the witness stand, but failed to testify con- 
cerning this saw or any other of the Benthall patents, and it is further 
insisted that it was clearly shown by the testimony that gin saws would 
stem peanuts, and that in the early Benthall machine types of gin 
saws were used. 

The witness Hunter, a traveling and mechanical engineer who had 
been employed by the Cardwell Machine Company for about 19 years, 
testified on behalf of the défendant, and, among other things, said: 

"Q. Did thèse peanut stemmers Inelude in their construction any kind of 
saw? A. They did. Q. What lîind of saw was it? A. I never saw any kind 
of saws used In tlie experiinents except différent slze saws, which are termed 
gin saws. The sizes of saw mostly used, to the best of my knowledge, were 
six-inch diameter saws." 

He also testified that: 

"Q. At any time during thèse experlments at the Cardwell Machine Works 
did Mr. Benthall e.xperiment wlth anytliing other than a sharp tooth saw? 
A. To the best of my knowledge he did not, as I was constantly in ail depart- 
ments of the shop." 

This witness, among other things, produced a blueprint of the Ben- 
thall stemmer. It clearly showed short-pointed gin saws. The wit- 
ness stated positively that Benthall used only the gin saw type in the 
machines built by the Cardwell Machine Company. This testimony 
referred to transactions in 1905. It is significant that Mr. Benthall, 
who testified in his own behalf, did not dispute this fact. 

It is further insisted by défendant that it has shown by Hunter that 
the original Gwaltney machine or saw was kept at the Cardwell Ma- 
chine Company plant, where it might hâve been seen by Benthall. 
The witness in referring to this point said : 

"The saw with the syuare hole that is before me was kept In such a place 
that Mr. Benthall or any of our workmen could bave seen it if they cared to 
do so. It was uot under lock and key." 

It appears that this witness was wholly disinterested, and there is 
nothing in his évidence to indicate that he was actuated by partisan 
bias in the slightest degree. The witness Evans, introduced by com- 
plainant, testified that machines built by the Cardwell Company were 
similar to "Defendant's Exhibit, Blueprint Drawing No. 903, Benthall 
Stemmer." However, he later testified that the teeth used in the Ben- 
thall machines were blunt 
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It is insisted that the witness Evans did not testify that tlie teeth 
were blunt until he was asked a leading question. The following ques- 
tions and answers are relied upon by défendant to show that this tes- 
timony was obtained under an examination which was leading in its 
character : 

"Q. WIll you please state how the peanut stemmers whlch you built for 
Mr. Benthall while you were with the Cardvvell people compared in construc- 
tion to the machine shown in that blueprint? A. They were lil<e that blue- 
print very nearly. Q. Can you remeraber how they ditifer, if at ail. from the 
machine shown In that blueprint V It so, please state. A. I don't see any 
différence. Q. Did those machinas hâve saws with teeth like those shown In 
the blueprint? A. No: the différence is the blueprint shows sharp teeth. Q. 
How were the teeth of the saws in the machines? A. They were blunt teeth." 

Complainant insists that the exact saws of the Benthall patent were 
in machines made by the Cardwell Machine Company and shipped 
as early as August, 1905. 

The défendant put in évidence two of the saws used by Benthal! 
to sustain its contention that the early saws used by Benthall were gin 
saws. Witness Cockes testified as follows on this point : 

"Q. Were the points of the teeth in this stemmer sharp protrudin.a; points 
similar to saw teeth in a cotton gin saw? A. Similar; yes, sir. Q. That iw. 
I understand you to mean the points of the teeth were sharp so that if your 
hand came in contact with the saw the teeth would eut the flesh? A. They 
were not made with a cutting edge. Q. Ton probably misunderstood my ques- 
tion. I was inquiring more particularly with référence to the point itself ; 
that Is, did the point stick up ont from the saw in the manner of a cotton gin 
saw tooth? A. I am not very familiar with a cotton gin saw, but this saw 
had rather a rounded point to prevent cutting the nuts, I should suppose. It 
was as sharp as you could hâve it not to eut the peanut. * * * Q. Refer- 
rlng to the saw In the stemmlng mechanism, you state that points of the teeth 
of the savp are rounded. What do ,vou understand to be the purpose of this 
construction? A. To prevent scratching the hulls, I suppose." 

Witness Felton also testified as follows: 

"Q. Did you examine the saws particularly? A. The teeth were not very 
sharp and made somethlng like the teeth of a cotton gin." 

Witness Evans, further testifying, said : 

"Q. What klnd of saws did they hâve on that mandrll? A. A saw six inch- 
es in diameter. Q. Were they any partlcular klnd of saws with which you 
were familiar? A. It was a saw 1 was not familiar with. Q. After you built 
that machine what did you do with it? A. Tried to stem peanuts with it. 
Q. Weil, what happened ; did you stem peanuts with it? A. Yes ; we stemmed 
peanuts and broke peanuts, too. Q. What do you mean by breaking peanuts? 
A. Breaking the pods. Q. What caused that machine to break peanuts, if you 
know? A. The points to the saw teeth were too sharp. Q. Was anythlng 
done to prevent the saws from breaking peanuts; if so, what? A. Yes; we 
ground ofC the points of the teeth. Q. VVho ground off the points of the teeth? 
A. Mr. Benthall and myself. Q. After grlndliig off the points of the teeth. 
how did the saws act? A. They did very satisfactory work. * * * Q. 
What kind of saws did thèse other stemmers hâve in them? A. Six inehes 
in diameter with a blunt tooth. Q. Were the teeth of thèse saws ground 
down by you or Mr. Benthall? A. No. * * * Q. Were six-lnch saws used 
iu ail the peanut stemmers you built for Mr. Benthall? A. Yes. Q. Are you 
sure that you did not build any stemmers usiug ten-lnch saws? A. Yes. 
• • ♦ Q. Since you hâve been with the Benthall Machine Company at Suf- 

241 F.— 6 
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folk, Va., hâve they always used stemmlng saws having exactly the same klnd 
ot teethî A. Tes." 

Ev^ns also testified that: 

"Q. What size saws were used In the single mandril stemmer which you 
bullt for Mr. Benthall at the Cardwell Machine Company 's works? A. Six- 
inch. Q. You hâve stated that those were saws of a klnd of which you were 
not famillar. Please explaln what you meant by that statement? A. I mean 
I had never seen a saw of that make before. Q. What was there peculiar 
about thèse saws? A. They had fine pointed teeth. * * * Q. How much 
space was there between the points of the teeth of the saws used in this stem- 
mer; I mean the distance from one point to the adjacent teeth In the same 
sawî A, I don't exactly know; something llke flve-sixteenths of an inch. 
Q. Am I correct In understanding you that the saws used In the single man- 
dril stemmer had shariD pointed teeth? A. When it was first made it had. 
<J. Were the points of the teeth ground o£f, or dld you put new saws in thls 
single mandril stemmer? A. The points were ground off. Q. Did the Ben- 
thall Machine Company, to your knowledge, ever build any stemmers using 
iiV2 saws? A. No." 

Witness Cockes also f urther testified : 

"Q. What klnd of teeth did those saws hâve? A. They had teeth much llke 
those now in use, but smaller and with rounded points. * * • Q. Do you 
know whether or not they hâve used the same kind of saw In ail the types 
of thelr machines wlth which you are familiar? I am referrlng to the stem- 
mlng saws. A. They hâve used much the same saw with différent kinds of 
teeth, différent sizes of teeth, I should hâve said. Q. Hâve they used saws of 
différent diameters, so far as you know? A. Yes, sir. Q. What size would you 
say the différent diameters of the saws are that they hâve used? A. About 
six and seven inches. Q. Am l correct In understanding you that they hâve 
used saws of about six inches in diameter, and that they hâve also used saws 
about seven inches m diameter? A. Yes, sir. Q. About what distance would 
.you estimate, from recollection, as belng the distance between the points of 
adjacent teeth on the same saw, on the saws which were in the flrst machine 
that you bought, that Is, the 1905 machine, about which you hâve testified? 
A. I know that they were a little smaller than the teeth on the saws which 
they use now. They were about llke a small cotton gin saw. I am not very 
familiar with cotton gins. I should say an eighth or three-slxteeuths of an 
Inch between the points." 

Witness Roundtree, in referring to this point, said: 
"Q. What kind of teeth were on those saws? A. It had teeth something 
like they hâve got now, only they were a little smaller than they use now. 
* * * Q. Mr. Roundtree, you were in this room when Mr. Cockes was giv- 
ing his testimony, were you not? A. Yes, sir. Q. And you heard him testlfy, 
dld you not? A. 1 did. * * • Q. Dld you ever see a cotton gin saw? 
A. Yes, sir. Q. Were the saws in this stemmer simllar to a cotton gin saw? 
A. They were smaller than a cotton gin saw. Q. Were the teeth of the saws 
similar'to those of a cotton gin saw? A. The teeth were larger than a cotton 
gin saw." 

[4] We hâve carefully considered the évidence bearing on this point, 
and are of opinion that such contention is not sustained. The fact that 
Benthall was a witness, and, as we hâve already stated, did not dispute 
the contention of défendant as respects this point, is a strong circum- 
stance to be considered in determining the point at issue. The évi- 
dence, taken as a whole, appears to be conclusive. The date of the 
Gwaltney saw was established beyond a reasonable doubt, which places 
upon the complainant the burden of showing that the Gwaltney saw 
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was anticipated. It bas been beld that évidence of this character can- 
iiot be overcome by oral testimony alone. The case of Deering v. 
Winona, 155 U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153, is very much in 
point. In that case the court, among other things, said : 

"Granting the wltnesses to be of the highest character, and never so con- 
scientlous in tlieir désire to tell only the truth, the possibility of their being 
mistakeu as to the exact device used, which, though bearing a gênerai resem- 
blance to the one patented, may diflfer from it in the very particular which 
makes it patentable, Is such as to render oral testimony peculiarly untrust- 
vvorthy ; particularly so if the testimony be taken after the lapse of years 
from the time the alleged anticipating device was used. If tiiere be added to 
this a Personal bias, or an Incentive to color the testimony in the interest of 
the party calling the witness, to say nothing of downright perjury, Its value 
is, of course, still more seriously impaired. This case is an apt illustration 
of the wlsdom of the rule requiring such anticipations to be proven by évi- 
dence so cogent as to leave no reasonable doubt in the mind of the court that 
the transaction occurred substantially as stated." 

This qiiotation is very much in point as respects complainant's tes- 
timony, inasmuch as the witness Evans was its foreman, and Cockes 
testified that he was an agent of the same company. Also the cases 
of Mast V. Dempster, 82 Fed. 327, 27 C. C. A. 191, National Hollow 
Brake Beam Co. et al. v. Interchangeable Brake Beam Co., 106 Fed. 
693, 45 C. C. A. 544, Buser v. Novelty Co., 151 Fed. 478, 81 C. C. A. 
16, Lein v. Myers, 105 Fed. 962, 45 C. C. A. 148, and Washburn v. 
Beat 'Em Ail Barbed Wire Co., 143 U. S. 275, 12 Sup. Ct. 443, 36 L. 
Ed. 154, are to the same effect. 

[5] The complainant attacks the Gwaltney saw as being an aban- 
doned experiment, contending that the original Gwaltney stemmer was 
provided with a wooden bed having slots therein, and the saws extend- 
ed through the slots, that this construction is impractical, in that the 
stems of the peanuts wore the edges of the slots to such an extent that 
they thereby became too large, and that to remedy this defect the stem- 
mers at a later date were equipped with steel beds. Upon this ground 
it is insisted that the original Gwaltney patent was an abandoned ex- 
periment. 

We think this is not germane to the question now before us; the 
raal question hère being as to whether the Gwaltney patent used a cer- 
tain kind of saw, and as to whether thèse saws were in use in 1905, and 
continued until 1914, as appears from the évidence of G. W. Gwaltney, 
Sr. We fail to see how the substitution of steel beds could in any wise 
affect the question as to whether a particular kind of saw was in use 
at that date. In the case of Sydeman & Meade v. Thoma, 32 App. D. 

C. 362, the court said : 

"In other words, it Is sufficient réduction to praetlce, although a more dé- 
sirable commercial resuit may be obtained by some simple and obvious me- 
chanical improvement, or by substitutlng another well-known material for the 
one used In the original construction, as, for example, métal for wood, cast 
métal for sheet métal, and the like. Coffee v. Guerrant, C. D. 1894, 384, 68 
O, G. 279, 3 App. D. C. 497, 409 ; Norden v. Spaulding, C, D. 1905, 588, 114 
O. G. 1828, 2i App. D. C. 286, 290 ; Smith v. Brooks, C. D. 1904, 672, 112 O. G. 
953, 24 App. D. C. 75. 80; Andrews v. Nilson, C. D. 1906, 717. 123 O. G. 1667, 
27 App. I>. C. 451, 457 ; Lowrie v. Taylor, C. D. 1906. 713, 123 O. G. 1665, 27 
App. I). C. 522, 526; Burson v. Vogel, C. D. 1907, 669, 131 O. G. 942, 29 App. 

D. C. 388, 394 ; Howard v. Bowes, 31 App. D. C. 619, 622." 
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Of course, if it had been shown that the Gwaltney patent was merely 
tried as an experiment and abandoned because it did not perforra the 
function for which it was intended, such évidence would be conclusive. 
But such is not the case. It was shown that the Gwaitney saw was 
completed, and not only capable of being used, but was used for the 
purpose intended, and it f urther appears that it was in use on January 
30, 1914. 

The real question involved hère is as to whether défendant by the 
use of its saw has infringed the patent of complainant, and in order 
to détermine this question, among other things, it becomes necessary 
to ascertain whether anterior to the date when complainant began to 
use this saw a similar saw was in use by défendant; it appearing, as 
it does in this instance, that where a continued use of a device that is 
not changed in principle is shown, such device cannot be deemed to be 
an abandoned experiment. In the case of Buser et al. v. Novelty Tuft- 
ing Machine Co., 151 Fed. 478, 81 C. C. A. 16, the court in the first 
syllabus said : 

"Where the Idea of a machine has been concelved, and the conception car- 
ried liito efEect by the construction of the machine, whlch is used, or is capa- 
ble of being used, for the purpose for which it was designed, it is no longer 
an experiment, but an invention ; and the subséquent abandonment of the use 
flt the machine does not render It an abandoned experiment, nor lessen Its 
effect as an anticipation whlch will invalidate a subséquent patent to another 
for • • • the same machine." 

It is also contended by complainant that it has discredited the orig- 
inal Gwaltney saw by the évidence introduced by the witness Hunter 
designated as "Hunter slip No. 2." It appears that this slip was obtain- 
ed f rom the Diston Saw Company, and that it bears the notation, "This 
does not work satisfactory," By this évidence it was intended to con- 
vey the idea that the Gwaltney saw was not capable of performing 
satisfactory work. Witness Hunter, in referring to this matter, tes- 
tified as f ollows : 

"Q. Please compare Hunter slip No. 1 with defendant's exhiblt, Gwaltney 
original saw, and state wbetber or. not that stamped impression was made 
from that saw. A. It was not." 

In the first place there is no évidence which tends in the slightest 
degree to connect this "slip" with the Gwaltney saw, and of course 
under such circumstances it is whoUy irrelevant, and can hâve no bear- 
ing upon the questions involved in this case. The court below held 
that the Gwaltney saw was a completed invention on the 31st day of 
December, 1905. This fact was established by record évidence suffi- 
cient to satisfy any one beyond a reasonable doubt as to its verity, 
and in this connection it should be borne in mind that complainant 
offered no évidence to show that the Benthall saw had been manufac- 
tured or used prior to 1913. However, it is insisted by défendant that, 
even if it should appear that the Benthall patent was not anticipated 
by the Hazelton and other patents, the évidence shows that there is 
rio infringement of the complainant's claims. 

It is insisted by complainant that the Benthall patent, No. 890,401, 
is built upon the edges of the throat of the teeth meeting at an acute 
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angle to wedge or hold the peanut stem. Lines 59 to 71 of the Ben- 
thall patent are in the foUowing language: 

"It will be iioticed from inspection of Fig. 3 that the s^des of ttie ttiroat 
meet each otlier at an aeute angle, and that the front edge of eaeh tooth is 
straiglit, and that the vvidest part of the thi'oat is approximately the width of 
the tooth. By this construction the stems when engaged by the throat are 
drawn to the bottom hereof, and the graduai narrovviug ot the throat exerts a 
wedgjng action on the stem, thus gripping the same sufficiently tight to draw 
it tetween the slats and to strip tlie nuts therefrom." 

The claims involved in the présent suit are : 

"(4) In a peanut stemmer, a stemming device comprising a disk provided on 
Its periphery with a plurality of teeth, said teeth being inclined to radii of 
the disks, and haviug their front edges straight, the edges of the adjacent 
teeth meeting at an acute angle, and the points of the teeth being nearer the 
centers of the disks than the heels thereof, and the spaces between the teeth 
being of a width at the widest part approximately equal to that of the teeth. 

•'(5) In a peanut stemmer, a stemming device comprising a disk provided 
on its periphery with a pluraiity of spaced teeth having straight front edges. 
the heels of the teeth being farther from the centers of the disk than the 
points thereof, whereby to form a guard for the point, and the edges of the 
adjacent teeth meeting at an acute angle whereby to exert a wedghig action 
on the stem." 

An examination of defendant's saw will show that it does not con- 
flict with the claims of complainant. In other words, the complainant 
lays stress upon the fact that "the edges of the adjacent teeth meet- 
ing at an acute angle whereby to exert a wedging action on the stem." 

Défendant contends that its patent is so constructed as to avoid the 
wedging of the peanut stems between the teeth, inasmuch as such ac- 
tion clogs the teeth, and it further insists that the sides of the throat 
of its saw do not meet at an acute angle. Bearing upon the prior use 
of this saw, défendant calls attention to the fact that the Eli Whitney 
cotton gin is similarly constructed, and that this patent was in use for 
more than 110 years anterior to the time lienthall applied for the pat- 
ent in suit; that the Gwaltney saw, which it was shown was used 
prior to the Benthall patent, is identical with that of défendant. 

In Gwaltney's patent. No. 828,736, in which he secured a patent on 
a saw, his spécifications state: 

"The sides of the body of the teeth are straight, and Instead of a sharp 
angle being formed between them at the gullet or throat the latter is broad- 
ened and made round or straight for the purpose of preventing the peanut 
.stem wedging and choking in the throat, as they would otherwise be liable to 
•do. In other words, the width of the throat or gullet is made equal to the 
usual diameter of a peanut stem, so that the latter uiay escape freely there- 
from in case of lodgment." 

It appears from the évidence that Munn & Co. acted as soliciter in 
securing the Benthall patent as well as the patent for Gwaltney, and 
it further appears that thèse patents were examined by the same ex- 
aminer, from which it is reasonable to infer that the Patent Office 
considered and treated them as being entirely différent. Justice 
Shiras, speaking for the Suprême Court in the case of Boyd v. Janes- 
ville Hay Tool Co., 158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973, said : 

"As both applications were pending in the Patent Oifice at the same time, 
and as the respective letters were granted, it is obvions that it must bave 
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be«n the judgment of the officiais that there was no occasion for an interfér- 
ence, aud that there were features which distinguished one invention from 
the other." 

The complainant relies upon the testimony of the vvitness Branden- 
burg, who, as we hâve stated, testified that he was an expert, but admits 
that he was not a technical expert,, nor had ever been a member of the 
examining corps of the United States Patent Office. Pie further ad- 
mitted that he was not an inventor and had never seen a cotton gin in 
opération, and that he never saw in opération a stemining saw hke the 
Benthall patent, nor had he seen any machine in opération that had been 
built in strict accordance with any of the patents to which he referred. 

[6] It is well settled that infringement, which is a tort, cannot be 
estabhshed by évidence which is spéculative in its character, and this 
is especially tru© where a vvitness who attempts to testify as an expert 
does not possess the qualifications of an expert. In the case of Fried- 
Krupp-Aktien-Gesellschaft v. Midvale Steel Co., 191 Fed. 588, 112 C. 
C. A. 194, Judge Buffington, speaking for the Circuit Court of Ap- 
peals for the Third Circuit, said : 

"We deem it proper, however, to say for the guidance of patent practition- 
ers in this circuit that it should be borne in mind' that infringement is not 
only a question o:^ fact, but is a tort or wrong, the burden of establishing 
which, as In ail torts, clearly rests on those who charge such wrong. The 
absence of actual fact proof is not met by the présence of expert spéculations 
no matter how voluminous. • • • 

"The province of such expert testimony is to remave uncertainty where the 
terms used are obscure, and is not to create uncertainty where the language 
is plaln. • ♦ * 

'•But infringement is a tort, the burden of estabiishing which is on him. 
who charges it. To produce confused and uncertain testimony in that regard 
will not suffice." 

It should also be borne in mind that this witness, among other things, 
testified that he did not find a "wedging action" in defendant's saw. 
In referring to this point he said: 

"Q. In the opération of the stemmers of the National machine, and also of 
the Ferguson machine, did you observe whether or not there was any 'wedging 
action' taking place with référence to tlie stems? A. Under the conditions of 
opération It was impossible to observe this action or the absence of it." 

On the other hand, the expert introduced by défendant, about whose 
qualification there can be no question, said : 

"In this opération I find the distance between the opposing adjacent edges 
of the teeth even at the bottonis of the gullets is so great that the stems will 
not wedge therein, but will drop freely from the said gullets when the stems 
are separated from the peanuts. This, of course, is for the reason that tlie 
widtli of the gullets from their tops to thelr bottoms is greater than the cross- 
sectional area or diameter of the peanut stems. 

"In connection with the above explanation of the opération of the machine 
in question, I may say that 1 hâve seen and carefully examlned one of the 
machines when it vt-as in opération, and when at a standstill. I hâve also ex- 
amlned others of thèse machines, some of which were completed and some of 
which were in course of construction. I bave furthermore taken peanut 
sttms and attempted to wedge them in thèse gullets, but they will not wedge- 
therein." 
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The évidence to which we hâve referred clearly establishes the fact 
that the defendant's saw is différent from the complainant's saw both 
in funcîion and structure, viz., the sides of its throat do not meet at 
an acute angle, and there is no wedging action of the stems in their 
throats. 

A careful analysis of the testimony leads us to the conclusion that 
the court below erred in its construction of the claims of the Benthall 
patent. In other words, we think that its construction extends the 
claim of the complainant beyond the scope of its patent, and that such 
construction is in conflict with the oral as well as the written testimony 
bearing upon this point. 

[7] The évidence in this case clearly shows that Benthall was per- 
sistent in his contention that in order to properly stem peanuts it was 
necessary that the sides of the teeth should "meet at an acute angle," 
and there is nothing to indicate.that it was his purpose to carry his 
claim beyond what he contended at the time. Where one seeks a pat- 
ent by which he is to secure a monopoly of the use of the machine pro- 
posée! to be patented, such applicant is required to describe specifically 
and with great care the nature of his invention. Otherwise the patent 
could be construed from time to time by enlarging its scope so as to 
meet any exigencies that might arise. One who seeks a patent must 
necessarily do so with the understanding that he is dealing with the 
])ublic at large. In other words, that he is entering a realm wherein the 
rights of the public are involved, and it is upon this theory that he is 
required to clearly define the scope of his invention. White v. Dunbar, 
119 U. S. 47, 7 Sup. Ct. 72, 30 L. Ed. 303. The case of Evans v. Eat- 
on, 7 Wheat. 365, 5 L. Ed. 472, is very much in point. In that case 
Justice Story, in discussing this phase of the question, said : 

"The other object of the spécification is to put the public in posse.sslon of 
what the party claims as his own invention, so as to ascertain if he claim 
an.ytbing that is in common use, or is already known, and to guard against 
préjudice or injury from the use of an invention which the party may other- 
wise innoeently suppose not to be patented. It is therefore for tiie purpose of 
warning an innocent purchaser or other person using a machine of his in- 
fringement of the patent ; and at the same time of taking from the inventer 
the means of practiclng upon the credulity or the fears of other persons, by 
pretending that his invention is more than what it really is, or différent from 
its ostensible objects, that the patentée is required to distinguish his inven- 
tion in his spécification. Nothing can be more direct than the very words 
• • • 'in such full, clear, and distinct terms as to distinguish the same 
from ail other things before known.' " 

Also in the case of McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 
76, 35 L. Ed. 800, the Suprême Court said : 

"The object of the patent law In requiring the patentée to 'particularly 
point out and distinctly claim the part, improvement or combinatlon whicli 
he claims as his invention or discovery' is not only to secure to him ail to 
which he is entitled, but to apprise the public of what is stlll open to thein. 
The claim Is the measure of his rlght to relief, and while the spécification 
may be referred to to limit the claim, it can never be made available to ex- 
pand it." 

There are numerous other cases wherein the Suprême Court has an- 
iiounced this principle. In this circuit, in the case of Impérial Bottle 
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Cap & Machine Co. v. Crown Cork & Seal Ce, 139 Fed. 312, 71 C. C. 
A. 442, Judge Brawley, speaking for the court, said : 

"As we hâve already sald, each élément of a comblrmtion as described and 
claimed is thereby made an essential feature, and one of the operative means, 
and cannot be repudiated by the patentée. So, when Painter said that the 
shoulder must be a certain distance below the mouth of the bottle, and that 
there must be a resilientiy compressible disk, he cannot be heard now, after 
another invention has taught how they may be dispensed vvlth, to say that 
nelther of thèse features is essential. Identlty dépends not merely upon the 
function performed, but upon the manner in which it is performed, and the 
supposed infringer does not infrlnge if he omits any of the éléments which 
the patentée has described as essential ; nor Is he permltted to block the path 
of improvement or Invention by clalming matters unessential." 

This court 'in the case of Tate Manufacturing Co. v. Baltimore & 
Ohio Railroad Co., 229 Fed. 141, 143 C. C. A. 417, held that a court 
could not read into a claim a feature so as to extend its scope beyond 
the claim upon which the patent was issued. 

The limitations of Benthall's clainis as to structure and function are 
well defined and unmistakable as to their scope. The évidence on this 
point impels us to the conclusion that there is nothing contained there- 
in corresponding either in function or structure to defendant's saw. 
Therefore it necessarily folio ws that such claims are not infringed by 
défendant, nor do we think that the complainant has succeeded in its 
effort to establish the fact that the earlier use of the Benthall saw ante- 
dates the Gwaltney patent. The évidence offered by the défendant in 
this respect not only repels the contention of complainant, but, we 
think, clearly establishes the contention of the défendant. In view of 
what we hâve said, in our opinion the court below erred in holding 
that defendant's machine infringed the patent of complainant. 

[8] Great stress in the brief of complainant, as well as the argument, 
is laid upon the alleged fact that commercial use in this instance shoukl 
turn the scale in its favor. We do not think this a safe criterion to 
guide us in ascertaining the questions presented to us in this case. In 
the case of McClain v. Ortmayer, supra, 141 U. S. 419, 12 Sup. Ct. 
76, 35 L. Ed. 800, Mr. Justice Brown said : 

"That the extent to vs-hlch a patented device has gone iTito use is an unvsafe 
criterion even of its actual utiiity is évident from the fact that the gênerai 
Introduction of manufactured articles is as often effected by extensive and 
Judicious advertising, actlvlty in putting the goods upon the muvket, and 
large commissions to dealers as by the iutrluslc merit of the articles them- 
selvGS. * * * If the gcnerality of sales were made tlie test of patentabil- 
ity, it would resuit that a person by securing a patent upon some trUllng vari- 
ation from prevlously known methods migbt, by energy in pushhig saies or 
by superlorlty in flnishing or decorating his goods, drive competltors out of 
the market and secure a practlcal monopoly, without in fact htiving made the 
slightest contribution of value to the useful arts. * • • Whlle this court 
has held in a number of cases, even so late as Magowan v. >s'ew York Belt. 
& Pack. Co., 141 U. S. .332 [12 Sup. Ct. 71, 35 L. Ed. 781], declded at the prés- 
ent term, that in a doubtful case the fact that a patented article has gone 
into gênerai use is évidence of its utiiity, it is not conclusive even of that — 
much less of its patentable novelty. • » » " 

Thus it will be seen that commercial success alone is not sufficient 
where it is sought to prove an invention. This rule is based on com- 
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mon sensé, and we nftd nothing in this case to take it out of the rule 
announced in the above case, which we hâve just quoted. 

We hâve considered the cases cited to sustain complainant's conten- 
tion, but are of opinion that they do not apply to the case at bar. 

[9] As we hâve already stated, the court below dismissed complain- 
ant's bill as to the Jones' patent, No. 908,271, holding this patent to 
be anticipated and invalid. The complainant filed a cross-appeal in 
which it contends that the court below was in error in this respect. 
The court below held that the Jones patent is simply an improvement 
of an old art, that ail the éléments of the Jones patent are disclosed 
in a substantially similar organization of such patent, and that there- 
fore any variation between the Jones patent and the prior patented 
art represents purely mechanical skill and cannot be treated as an in- 
vention. The court below based its decree upon the fact that a ma- 
chine containing every élément of the Jones patent was used in Pope's 
factory at Sufïolk, Va., for more than two years prior to the date when 
apphcation was filed for the Jones patent; further, that it stemmed 
about 10,000 bags of peanuts ; that this machine clearly anticipated the 
Jones patent. 

In referring to the Jones patent the court below, among other things, 
sai'd : 

"The Pope stemmer, In the judgmeiit of the court, cannot be treated as an 
abandoned experiment. The machine was a complète one. There is no élé- 
ment of uncertainty as to its use, and no attack was made on the witnessea, 
nor eiïort to controvert what they said. Indeed, its actual parts were before 
the court ; it was in successful opération as a part of the regular equipment 
of the Pope factory, and used with profit; whereas the Jones device vvas 
never put in opération, though an unsuccessful attempt was made to build 
one of the machines. The Pope patent therefore constltutes a prior dedica- 
tion to the public, invalidating the Jones patent, which has never been put 
into use." 

The opinion of the court below is clear and comprehensive, and, be- 
ing in fuU accord with the views expressed therein, we do not deem it 
necessary to enter into a further discussion of the merits of complain- 
ant's cross-appeal. 

For the reasons stated, the decree of the court below, as respects the 
Benthall patent, is reversed, and, as to the Jones patent, it is affirmed. 
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CO., Inc.* 

(Circuit Court of Appeals, Fourth Circuit. November 23, 1916.) 

No. 1440. 

1. Patents ^=75 — Validitt — Pkiob Use. 

The prior public use of an invention for two years invalidâtes a later 
patent, even though the patentée had no knowledge of the same. 
[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 92-97.] 

2. Patents <£=>328 — Priob Public Use — Peanut Stemming Machine. 

T)ie Benthall patent, Ko. 890,401, foi' a pearnit stemming machine, 
held void for prior public use for more than two years before the appli- 

©soFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digeste & Indexe» 
♦Rehearlng denied February 2S, 1917. 



90 241 FEDERAL REPORTER 

cation of a machine invented and constructed by Ben Hicks whlch em- 
bodied ail the prlnclples of the patented machine. 

3. Patents ®=>87 — ^Abandonment or Invention — Bueden and Measuke of 

Pkoof. 

Where an invention has been embodled in a successfully operating ma- 
chine, its abandonment will not be presumed, but must be establlshed by 
clear and convincing évidence beyond doubt. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 112.] 

4. Patents <ê=30(1) — Invention — Mechanical Imperfections. 

Mechanicai perfection in a machine Is not necessary to sustain in- 
vention, provided it discloses the principles upon which it may be prac- 
tically operated. 

[Ed. A'ote. — For other cases, see Patents, Cent. Dig. § 34.} 

5. Patents ®=a328 — Validity — Peanut Pickinq Machine — Anticipation. 

The Ferguson & Benthall patent, No. 808,442, for a peanut picking ma- 
chine, hcld anticipated and void for prlor public use for more than rwo 
years of a machine invented and constructed by Ben Hlcks. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Suit in equity by the Benthall Machine Comijany, Incorporated, 
against the Virginia-Carolina Peanut Picker Company, Incorporated. 
Decree for complainant, and défendant appeals. Reversed. 

For opinion below, see 222 Fed. 918. 

Menalcus Lankford, of Norfolk, Va., Lee Britt, of Suffolk, Va., and 
Harry K. Wolcott, of Norfolk, Va. (Wolcott, Wolcott, Lankford & 
Kear, of Norfolk, Va., on the brief), for appellant. 

T. Hart Anderson, of New York City (Munn & Munn, of New York 
City, and Tazewell Taylor, of Norfolk, Va., on the brief) for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The Benthall Machine Company, a 
corporation doing business in the city of Suffolk, Va., instituted suit in 
the District Court of the United States for the Eastern District of Vir- 
ginia on August '7, 1912, against the Virginia-Carolina Peanut Picker 
Company, a corporation. The bill allèges infringement of certain 
claims of its peanut picking patent and peanut stemming patent, com- 
bined in a machine known as the Benthall machine. The appellee wilI 
hereinafter be referred to as complainant, and the appellant as défend- 
ant, such being the respective positions' occupied by the parties in the 
court below. 

The court below decreed in favor of complainant, and entered a 
perpétuai injunction against the défendant restraining it from using 
any "peanut picking machines or any peanut stemming machines em- 
bodying the invention as set out in claim 1 of said letters patent No. 
808,442, and as to claims 1 and 3 of said letters patent No. 890,- 
401. * * * " This case cornes hère on appeal in pursuance of sec- 
tion 129 of the Judidal Code (Act March 3, 1911, c. 231, 36 Stat. 1134 
[Comp. St. 1913, § 1121]). 

The Benthall Machine Company is the owner of two patents com- 
bined in their machine known as the Benthall machine. The first pat- 

^^iz^For other cases see same topic & KEY-NUMBER In aîl Key-Numbered Digests & Indexes 
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ent is for a peanut picking machine designed to separate the peanuts 
f rom the vincs to which is attachée! a slender tendril known as the stem. 
This patent is known as the Ferguson & Benthall patent, issued to F. 
F. Ferguson and J. T. Benthall on December 26, 1905, and later acquir- 
ed by the Benthall Company. The second machine is known as a pea- 
nut stemmer, designed to separate the slender tendril or stem from the 
nut. The patent was issued to Jessie T. Benthall on this machine June 
9, 1908, and later acquired by the Benthall Company. 

We will first consider the Benthall patent, which, as we hâve stated, 
is for a peanut stemmer. It is insisted by défendant that this patent is 
invalid in that it was shown that there had been a prior use of what is 
known as the Ben Hicks machine. 

There were some very interesting historical facts developed in the 
discussion of this case. While it is not at ail material to a détermina- 
tion of the question now before us, nevertheless it is interesting to note 
that peanuts were fîrst brought to this country by negro slaves, and for 
a number of years this product was considered of no value, being only 
grown and eaten by them. However, in the course of time the white 
people began to appreciate the merits of the peanut, and finally through 
candy and fruit venders they were roasted and sold in almost every 
section, and in this way the demand for peanuts became so great that 
it is now one of the great industries of'the South, and used for raany 
purposes, such as peanut butter, peanut brittle, roasted and salted 
peanuts, etc. Among other things, it is contended by counsel for com- 
plainant that : 

"The production of peanuts throughout the state of Virginia, and other 
Southern states has constantly increased, so that now It constitutes a large 
and growing industry, and the demand for your orator's machines is large and 
Is constantly increasing, so that your orator will realize and receive large 
gains, and con.stantly increasing profits therefrom if infringement by said dé- 
fendant and others shall be prev«nted." 

The inventor of what is known as the Ben Hicks machine is an old 
colored man by the name of Ben Hicks, residing on a farm in South- 
ampton county. Va., near Sufïolk. It was stated in the argument that 
this old colored man was also first to invent a peanut planter, which is 
in use to-day. Hicks is a man of fine native intellect and mechanical 
genius, but possesses no éducation, and one who reads bis testimony 
might get the impression that he is a very ignorant negro, and this 
is undoubtedly true in so far as a knowledge of bocks is con- 
cerned. Living in a section where peanuts were grown to a great ex- 
tent, and, being engaged in the cultivation of the same, he no doubt 
appreciated the importance of à machine that would separate the pea- 
nuts from the vines. It is insisted by défendant that it has established 
the fact that this old negro was the first to evolve the principle upon 
which a peanut picking machine could be constructed ; that in the year 
1900 he constructed and used a peanut picking and stemming machine 
which embodies in détail every principle as shown in the alleged in- 
fringing machine of the défendant; that this fact was established by 
the testimony of many crédible witnesses, and is uncontradicted ; that 
on the lOth day of December, 1901, Ben Hicks secured a patent on his 
machine wtich embodies every détail of the Benthall patent save two : 
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(1) The saw, on which no infringetnent is claimed; and (2) the vibra- 
tion of the stemmer, on which infringement is claimed. Indeed, this is 
the chief point in controversy. 

The défendant says that it attaches no particular importance to this 
patent as to the prior art, "and claims no rights under it other than the 
évidence it offers as to the construction of certain éléments which it 
plainly shows of the original Ben Hicks machine." It is insisted that 
an examination of the patent itself will show every feature of the ma- 
chine upon which Benthal secured a patent eight years after the patent 
(save that of the movement or vibration) had been granted to Ben 
"Hicks. The évidence is sileht as to why Ben Hicks at the time he se- 
cured his patent in 1901 omitted this feature, but when we take into 
considération the fact that Ben Hicks could neither read nor write, and 
therefore had to rely upon the patent attorney, who prepared the ap- 
plication for him, we can well see how a mistake of this kind could 
hâve occurred. The following is taken from the testimony of Ben 
Hicks : 

•'Q. Ben, can you read? A. No, sir. Q. Can you understnnd mechanical 
(Irawlngs? A. No, sir. Q. Do you know what was In tlie patent that you 
hâve spoken of? A. No, sir; I can't tell you." 

It would not be an easy task for even a well-educated layman to give 
an accurate description in détail of a pièce of complicated machinery 
so as to convey to another an intelligent idea as to its construction and 
the principle upon which a claim for patent is made. When we con- 
sider the fact that Ben Hicks, as we hâve already stated, was unedu- 
cated, and therefore unable to describe with accuracy the mechanism 
of the invention which he had evolved in his own mind, we marvel that 
his attorney secured even the information he did upon which to base an 
application for the patent in question, an3, further, we should consider 
the fact that ail gênerai practitioners at times are liable to make mis- 
takes of this character, and we are sure that a patent attorney is not ex- 
empt from this human frailty. Therefore it may be that the mistake 
was due in part to the fault of the patent attorney. The theory that a 
mistake was made by some one is strengthened by the uncontradicted 
évidence of a number of witnesses who testified that the original ma- 
chine, with the movement or vibration embraced therein, was used for 
a number of years publicly and practically ; that Ben Hicks constructed 
and operated successfully the machine containing the principles of the 
Benthall patent ; that this machine was built in 1900, and was used for 
the purpose of stemming peanuts until the year 1908. This fact is 
well established. 

It is insisted by complainant that, inasmuch as the movement was 
left out of the patent, it was not, therefore, in the original machine. 
A number of witnesses were introduced who te-stifîed that Ben Hicks 
did not at any time hâve a stationary stemmer. Hicks, while testifying 
as to this point, said : 

"Q. Did you ever use a stemmer with a stationary trough? A. A stationary 
trough ; no, sir. Q. Did you ever use a stemmer that did not move? A. No, 
sir ; I never used one that dldn't move. The peas wouldn't corne out." 
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However, it is insisted by coitnsel for complainant that Ben Hicks 
secured his ideas from the Benthall machine. In view of the fact 
that Hicks constructed his machine in 1900, which is established by 
the uncontradicted évidence of many witnesses, we must confess that 
we fail to appreciate the ground upon which this contention is based. 
Hicks' testimony is corroborated by documentary évidence from the 
Patent Office to the effect that he made a machine in 1901 precisely 
like that of the Benthall patent except the movement therein. In 
addition we hâve the Hundiey machine, constructed by Ben Hicks in 
1901, which contains this movement. This machine was one of the 
exhibits introduced to which référence will be made later on in the 
opinion. The foUowing évidence relating to the Ben Hicks machine 
was introduced in the court below : 

Ben Hicks testified : 

"Q. When did you first bulld that machine you hâve Just polnted to? A. 
1900. * * * Q. Is there anythlng you can say about the trough? A. Noth- 
ing no more'n de trough had swings, four little pièces, swung, so that It 
moved baek and forth. Q. Are you sure the machine in 1900 had the trougt» 
on swings so that it would move back and forth? A. Tes, sir." 

Witness J. T. Johnson also testified that he had seen the Hicks ma- 
chine in 1900 or 1901 : 

"Q. How did the buying peanuts from this machine cause you to see the 
machine? A. The reason that I saw the machine the peanuts were so clean 
that I told Ben Hicks that I thought it was impossible to pick such i)eanuts 
so clean with a picker, without stems and, trash, and he told me that they 
were plcked by the picker and were not repicUed by hand. Well, it was a 
curiosity to see a machine that could pick peanuts at that time, so I went 
over to see the machine. Q. Did you see the machine operate to pick and 
stem peanuts? A. Tes, sir. Q. Please describe for us the opération of the 
machine bulU by Ben Hicks, which you saw in 1900 or 1901? A. • * * 
the canvas belting delivering the peanuts in the stemming trough, working 
crossways the machine in a trough like or box like concern shaking itself (in- 
dicating with hands back and forth movement), with strips of iron placed be- 
tween small saws, the saws being between the grooves or strips, and the shak- 
ing motion rotating the peanuts iu such a manner as to eut off the 
stems. • * *" 

The testimony of Ben Hicks is corroborated by John White, a 
colored man, and landowner, who resided near Hicks and aided him 
in the construction of the machine. Junius F. Faircloth also testified 
that he saw Ben Hicks using a peanut stemmer at Ben Hicks' place in 
1901: 

"Q. You hâve Indlcated with your hands a movement when you referred to 
the stemmer. Was this stemmer stationary or did it move? A. It moved. 
Q. Where was this stemmer located with référence to the frame of tlie ma- 
chine? A. In the rear end of the machine. Q. What was the direction of the 
movement of the stemmer which you hâve stated moved? A. It went cross- 
wise the machine." 

John L. Scott also testified that he saw Hicks using a peanut stem- 
mer in 1902. Mr. Scott describes the stemmer of Ben Hicks' machine 
as follows: 

"This belt ran and carried the peanuts over to a trough that was setting 
one end up a little beyond the otber, a little higher across the machine at the 
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rear end. This trough was In motion backwards and forth that caused the 
peanuts to move about In the box. There was some little saws In there that 
ran on something llke a shaft that sawed the stems off. That's ail that I es- 
pecially took notice cf." 

From the foregoing it clearly appears that the original Ben Hicks 
machine contained the movement in question, and this évidence is most 
strongly corroborated by the proof as to the John Hundley machine. 
This machine was constructed in 1901, under the immédiate direc- 
tion and supervision of Ben Hicks, and it is clearly established that 
the stemmer portion of this machine is similar to the stemmer portion 
of the Ben Hicks machine, the différence in the two machines relating 
to the picking arrangement, and the testimony showed that this device 
was constructed under the direction of Mr. Hundley so as to conform 
to his notion as to the proper mode of operating this particular part 
of the machine. We not only hâve the évidence of Hicks that this 
machine was built in 1901, and that it was capable of being success- 
fuUy opéra ted, but we hâve the évidence of a ntmiber of other wit- 
nesses in which it is stated that this machine was operated in 1901 and 
1902, and contained a stemming device with saws operating between 
slats. It was also shown that it had a vibration or movement of 
the stemmer. It further appears that a number of this pattern were 
constructed and put into practical use. The one which was produced 
in court showed a stemmer precisely like that of the Ben Hicks machine. 

The fact that Benthall, if such be the case, had no actual knowledge 
of the Ben Hicks machine, is controverted, but we deem this imma- 
terial, because it is well settled that a knowledge of the existence of a 
machine in public use is presumed to ail subséquent patentées. This 
is a salutary rule. Otherwise one who secures a patent or evolves a 
scheme by which he constructs a machine and puts the same into pub- 
lic and practical use would be at the mercy of any one who might see 
fit to make use of his ideas, and thereby deprive him of a right which, 
according to the rules of fair dealing, he would be entitled to enjoy. 
Bearing on this point défendant insists that it is significant that Ben- 
thall, who lived in an adjacent county some 25 miles distant from 
Hicks, should "invent a patent peanut stemming machine in 1908, with- 
out knowing of the Hicks machine, corresponding in every détail with 
the Hicks machine, which was made in 1900, and used continually 
thereafter until 1908." 

Witness Bradshaw stated positively that the John Hundley ma- 
chine was built at his home in 1902, it beingi the year in which Mr. 
Hundley died. A son of Hundleys testified that the John Hundley 
machine was successfully operated in 1902, just before the death of his 
father, which occurred on the 22d day of October of that year. The 
witness Howell testified that he helped build the Hundley machine, 
and, among other things, fixed the date by his marriage, which occur- 
red in 1901. We quote the f ollowing from his testimony : 

"Q. Please briefly descrlbe the mechanlsms of the peanut picker and stem- 
mer which you say you worked on. A. Well, in this machine it had a drum 
on the top "with teeth on it and teeth made out of Iron or steel that hang? 
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down that the teeth on the druni runs through, and It had a wlde belt with 
rivets through it that carried the vines into the drum, and It had also a fan 
that blowed the trash away ; had a stemmer with saws, vlbrating table ; the 
stemmer vibrated, swung on hinges, riveted together." 

A witness by the name of Thomas M. Lilliston, introduced by the 
Benthall Company, among other things, testified that he built the 
Hundley machine, and in constructing the stemmer he followed the 
instructions of Ben Hicks. He further stated that this machine vvas 
constructed in 1901, and said that the stemmer contained a shaking 
trough. He testified in part as follows: 

"Q. Do you know and are yoii familiar with the machine that bas been in- 
troduced in évidence hère on behalf of the défendants as Defendant's Exhibit 
K3, Hundley machine? A. Well, I built the machine. Q. Do you mean that 
in building the Hundley machine you followed the construction of the stem- 
ming device which was in the machine that Ben Hiclvs brought to your 
place? A. Yes; so far as its principles were concerned. Q. Give us as good 
a description, as you can of the stemming mechanism that was in that old 
machine. A. Well, it was a box or trough with a slatted bottom with gin saws 
between those slats, or course mounted on a shaft, which, as I recoUect it, 
was run by a sproeljet chain, and the trough did shake, but I can't remember 
the device that shook it; I can't remember. Q. Give us the date as near as 
you can when thls old machine of Ben Hicljs was sent to your place. A. It 
was in the winter of 1901, I think, in December I think is right. Q. Are you 
certain as to the year? A. I feel sure about that. Q. Was the opération of 
picklng and stemming peanuts perfonned by thèse Hundley machines — I mean 
by that the four machines which you built, one of which is hère in évidence 
as Defendant's Exhibit E3 — was the work satisfactory? A. Yes. Q. Do you 
mean, Mr. Ldlliston, that those machines did a good job of picklng and stem- 
ming peanuts? A. I can think of only one other way of answering that ques- 
tion as I think satisfactory, and that is, the quality was very good. The 
quantity was net there. Q. Do you mean by your last answer that the ma- 
chine was of small capacity, and that it was of such small capacity that you 
would not regard it as doing a good Job of picking and stemming peanuts? A. 
Its capacity, in my opinion, bas nothing to do with the quality of the work 
that it did do. The work it did was satisfactory. Q. What was its capacity? 
A. From 10 to 20 bags a day of ten hours." 

We think the testimony establishes the fact beyond a reasonable 
doubt that the John Hundley machinç had a slatted bottom stemming 
trough with saws extending through the slats and the stemming trough 
mounted to vibrate back and forth, and was in use in 1901, long be- 
fore the Benthall patent in suit was applied for or granted. How- 
ever, it is insisted by complainant that its device bas a tendency to 
hasten the passage of the peanuts. This may be true, but in our opin- 
ion involves no invention. It is something that would hâve occurred 
to any skilled mechanic or even a layman. The évidence shows that the 
capacity of this machine was 10 to 20 bags of peanuts a day, and under 
thèse circumstances was a practical and useful machine, and could not 
be said to be a simple experiment. 

However, it is insisted by the complainant that the Ben Hicks ma- 
chine used as an exhibit had been made over to meet the facts of this 
case. This contention is uhwarranted by the évidence, which is to the 
efïect that in 1901, four years anterior to the time Benthall applied for 
a patent or made any machines, the patent was granted to Ben Hicks, 
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and this patent discloses a stemmer as it appears in the machine at this 
time with the exception of the movement. The fact that the Ben 
Hicks machine contained the movement is shown by a number of wit- 
nesses, as well as the production of the Hundley machine in precisely 
the condition in which it was built by LilUston for Hundley in 1901. 
The complainant further insists that since 1908 Hicks had discarded 
the old machine and had been using a new machine which he had pur- 
chased at that time from the défendant. It was shown by the testi- 
mony that the old machine, while embodying every feature contained 
in the Ben Hicks machine at this time, was constructed in a crude man- 
ner and had been thrown aside and exposed to the weather, and that 
some of the parts had rotted away, in conséquence of which thèse parts 
had been renewed. It further appears that the renewed parts were 
painted yellow so as to enable one at a glance to distinguish the re- 
newed parts from the original. Hicks, in testifying on this point, 
among other things, said: 

"Q. Hâve you or hâve you not recently done any work on that machine? 
A. Yes, sir. Q. What hâve you recently done to that machine? A. Put on 
ail that yaller work you see on dere, sir. Q. Why did you recently put on 
thèse parts that are painted yellow on this machine? A. The old part had 
rotted down, part of it, and we had to put on dis part. Q. What did you put 
on thèse yellow parts for? A. We put dese yaller parts on dere to show you 
how it was fust. Q. Did some one help you put thèse yellow parts on? A. 
Yes, sir: Mr. Llttle. Q. What eau you say about the parts that are not painted 
yellow on this machine? A. I built that in 1900. Q. Do you mean that you 
made the parts that are not painted yellow on this machine la 1900? A. Yes, 
sir." 

Witness Little, who reconstructed the Ben Hicks machine, testified 
as f ollows regarding this point : 

"Q. Tell us about how thèse yellow parts came to be put on and just how 
and by whom you were Instructed in puttlng them on. A. Well, those new 
parts was rotten down, and when we brought the machines to the Virginla- 
Carolina Peanut Plcker shops I had instructions from the Company to take 
Ben Hicka to the factory and renew thèse old rotten down parts with new 
parts according to his instructions. Now, while Ben Hicks was out of the 
shop I did put on sprocket wheels on the saw mandril and shaft that rotâtes 
the saw mandril and chain on samai but when Ben Hicks corne back to the 
shop he told me it was not like it was in 1900 ; that he had pulleys made out 
of round pôles about four inches In diameter on thèse mandrils and shafts 
with belt on same, with a tightener or idler in front o£ the back shaft or man- 
dril. Then I taken sprocket wheels and chain ofC and made pulleys out of 
round pôles and put on mandrils and shaft that rotâtes the mandrils and belt 
on same, according to his instructions. Q. Did you put any other parts on 
this machine while he was out of the shop? A. No, sir. Q. Who was around 
the factory other thaa yourself and Ben Hicks when you were working on 
this machine? A. Nobody but Beu Hicks and I. Q. Did or did not you put 
on any parts on this machine according to your own Ideas? A. I did not, 
with the exception of those sprocket wheels that 1 mentioned in answer to 
question 17. Q. How about the parts on this machine as it now fitands that 
are not painted or touched with yellow paint? A. Those were on there when 
I brought the machine down hère from Ben Hicks, with the exceptions of 
that feed box which was not on the machine, but put It on according to Ben's 
instructions, and ha said it was put on in 1900. Q. When was it that you 
were working on this machine under Ben Hicks' Instructions? A. Week be- 
fore last. Q. While you were working on this machine, did or' did you not 
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bore any holes through the old parts whleh. are not painted yellow? A. I 
bored one hole in the right-hand post and front of machine to strengthen post, 
as post was decayed or rotten and would not hold bolts for boxes. That's the 
only hole I bored in the old parts. Q. Do you knovv who had custody of this 
machine from the time it arrlved In Suffolk until It was brought to this room 
and put in évidence as Defendant's Exhibit, Ben Hicks' Machine, El? A. 
Why, I had the custody of it myself. Q. How long did you bave that machine 
over at your factory before Ben Hicks showed up? A. Ben Hicks was there 
eight hours before it arrived. Q. Did Ben Hieks hâve any drawings or dla- 
grams to show you how to put this machine together? A. No, sir. Q. How 
long were you, Mr. Little, in making thèse repairs to this machine ? A. About 
three days." 

From the foregoing we think it is clearly established that the Ben 
Hicks machine produced as an exhibit is precisely as it was in 1900 
when built and used up to 1908, at which time, as we hâve stated, it 
was discarded by Hicks for a new machine with greater capacity, but 
involving identically the same principles. 

[1] It is well settled that the prior use of an invention for two 
years invalidâtes a later patent, even if the patentée bas no knowl- 
edge of the same. In the case of Reed v. Cutter, 20 Fed. Cas. 435, 
No. 11,645, 1 Story, 590, Judge Story, who held a patent invalid where 
prior use was shown, said : 

"Under our patent laws, no person who is not at once the first, as well as 
the original, Inventor, by whom the invention has been perfected and put 
into actual use, is entitled to a patent. A subséquent inventor, although an 
original inventor, is not entitled to any patent. If the invention is perfected 
and put into actual use by the first and original Inventor, it Is of no consé- 
quence whether the invention is extensively known or used, or whether the 
knowledge or use thereof is limited to a few persons, or even to the first in- 
ventor himself." 

In Egbett v. Lippmann, 104 U. S. 333, 26 L. Ed. 755, the following 
is to be f ound : 

" • * * To constitute the public use of an Invention It Is not necessary 
that more than one of the patented articles should be publicly used. The use 
of a great number may tend to strengthen the proof, but one well-deflned case 
of such use is just as effectuai to annul the patent as many." 

In the case of Evans v. Eaton, 3 Wheat. 454, 4 L. Ed. 433, Chief 
Justice Marshall said: 

"Admlttlng the words 'originally dlscovered' to be explalned or limited by 
the subséquent words, still, If the thing had been In use, or had been described 
In a public work, anterlor to the supposed discovery, the patent Is void. It 
may be that the patentée had no knowledge of this previous use or previous 
description ; still his patent is void ; the law supposes he may hâve known it." 

In the case of Coffin v. Ogden, 85 _U. S. 120, 21 L. Ed. 821, which 
is considered the leading case on this subject, Justice Swayne, who 
wrote the opinion, said : 

"Hère It is abundantly proved that the lock originally made by Erbe 'was 
complète and capable of working.' The priorlty of Erbe's invention is clearly 
shown. It was known at the time to at least flve persons, Includlng Jones, 
and probably to many others in the shop where Erbe worked ; and the lock 
was put In use, being applied to a door, as proved by Brossi. It was * * * 
tested and shown to be successful. Thèse facts bring the case made by the 
appellees wlthin the severest légal test which can be applied to them. The 
défense relled upon is fuUy made out." 

241 F.— 7 



98 241 FEDERAL REPORTER 

The following cases are very much in point: Interurban Railway 
& Terminal Co. v. Westinghouse Electric Manufacturing Co., 186 Fed. 
166, 108 C. C. A. 298 ; American Roll Paper Co. v. Weston, 59 Fed. 
149, 8 C. C. A. 56; Sipp Electric & Machine Co. v. Atvvood-Morrison 
Co., 142 Fed. 149, 73 C. C. A. 367. In the last-named case the court 
said: 

"In support of this contention, the appellees quote the oft-repeated déclara- 
tions of courts that the burd.en of proof as to prior use rests upon the de- 
fendant, and that every reasonable doubt should be resolved agalnst hlm, and 
that courts require that the proof or prlor use shall be clear and satisfactorj'. 
It is undoubtedly the duty of courts to exercise, as In nearly ail cases they 
are careful to déclare, the utmost caution in scrutinizing and cousidering the 
testimony offered to establish a prior use. Courts hâve frc^uently taken the 
ground, under the particular circumstances of the case before them, that 
where a long titne has elapsed slnce the alleged use, and the fact dépends 
upon the fading recoHéction of a single wltness, that an exhibit of the device 
or thing aetually used must accompany the attidavit. There Is, however, no 
hard and fast nile as to this. In this, as in other cases, the weight and ef- 
fect of testimony must be passed upon, and a conclusion as to the existence 
of an alleged prior use wlll be reached if the évidence thereof is clear and 
satisfactory to the judiclal mind." 

[2] The testimony in this case is derived from many witnesses who 
had an opportunity to examine the Ben Hicks machine, and also the 
John Hundley machine. However, this is not a case wherein the tes- 
timony is based entirely upon the recollection of witnesses. The orig- 
inal Ben Hicks machine and the John Hundley machine were ex- 
hibited in the court below, and also in this court, where an oppor- 
tunity was afforded to see thèse machines just as they were in 1901 
and as they were when operated since that date. Ben Hicks in his 
testimony stated that his machine was used pubHcly each successive 
year from 1900 until 1908, and that it was operated successfully. On 
this point he testified as follows : 

"Q. Ben, you say that in 1900 or in 1901 you bullt this machine, the one 
exactly as it is now ; I mean by that havlng the same kind of parts. Who dld 
you show that machine to when you got it bullt? A. Well, now, r couldn't 
tell you, for there was so many came there to see such a curiosity, a pièce of 
nigger enterprise; I can't tell you. * • • Q. Did you ever use this 1900 
machine you hâve been talking about? A. Yes. Q. Tell us about how you 
used It? A. I used it ; we turned witb a crank. Q. What did you use it for? 
A. Picking oflf peanuts. • * • Q. How long did you use this machine to 
pick and stem peanuts? A. I used it until Mr. Myrlck bought me out. Q. 
Why didn't you use the machine after that tlme? A. Well, because I bought 
a new picker from Mr. Myrlck. Q. When dld you buy this uew picker from 
Mr. Myrlck? A. Well now, gentlemen, you will hâve to give me a chance tù 
think again. I haven't got no éducation. I think it was in 1908. I think so 
now. I would not be exact, but I think it was 1908. * • * Q. Ben, just 
before you bought that machine from Mr. Myrlck what machine were you 
using to plck peanuts? A. I was using a little machine (indicating El)." 

John White, another witness, testified as follows : 

"Q. During the time you hâve known Ben Hicks did he ever build any pea- 
nut machine? A. Yes, sir. Q. What kind of a peanut machine did he build? 
A. I do not know the name of it; it was a little small picking machine. Q. 
Did or did you not ever help Ben Hicks in building or working on the picking 
machine that you hâve mentioned? A. Yes, sir; I dld. Q. What did you doï 
A. Well, I was around there helplng to handle, eut and saw, weld iron, etc. 
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Q. Pleaise tell us something about the machlnery of this peanut plcker ma- 
chine; what dld it do? A. It picked peanuts. Q. What do you mean by 
plcking peanuts ï A. 1 mean tliat it pulled them off and stemmed theni. 
* * * Q. Why do you say the fall of 1900? A. Well, I know It was then 
because I belped him work on it, maybe August or September of that year, 
and got it ready for the fall crop. * • • Q. I mean how often was it 
used? A. Well, he used it a year or two, or more, I could not tell you. He 
used it until be got bim a larger one. Q. Did you ever help hlm more than 
one year use the machine you and Ben built? A. Yes, sir. Q. How many 
bags of peanuts did you pick off in a day with the machine tbat you and Ben 
builtî A. About six bags, five or six, not over six." 

J. T. Johnson, Jr., testified as foUows: 

"Q. How did the buying peanuts from this machine cause you to see the 
machine? A. The reason that I saw tlie machine the peanuts were so clcan 
that I told Ben Hicks that I thought it was impossible to pick such peanuts 
so clean with a plcker wlthout stems and trash, and be told me that they 
were picked by the picker and were not replcked by hand. Well, it was a 
curlosity to see a machine that could pick peanuts at that time, so I went 
over to see the machine." 

William R. Pope, a witness, also testified, among other things, that 
the first peanut picking machine that he ever saw was one made "by 
a colored man named Ben Hicks." Witnesses John L. Scott and 
Junius F. Faircloth testified that they saw this machine in opération in 
1900, 1901, and 1902, as we hâve already stated. 

It is Vi^ell settled that, where the use is already established, it re- 
quires full, clear, and convincing proof to overcome the same. In this 
connection we think it significant that no witness was oflfered to con- 
tradict the évidence of the witnesses who testified as to this point. 
Thus it will be seen that the existence of the Ben Hicks patent in 1901 
was established, in which was shown the same principles found in 
the Ben Hicks machine of to-day except the movement. 

It is also clearly established by the évidence of a number of wit- 
nesses that the movement was in the original Ben Hicks machine ; that 
this évidence is corroborated by the existence of the Hundley ma- 
chine, and thèse machines hâve been in use so long that the public has 
thereby become invested with the title which, under the law, precludes 
a patent thereon. However, it is insisted by complainant that the 
Ben Hicks machine was an abandoned patent, and they cite in sup- 
port of this contention the fact that Ben Hicks said that he threw it 
on the "dunghill." We do not think his évidence is susceptible of the 
construction which the complainant seeks to place upon it. The évi- 
dence which we hâve quoted shows that it was not until after the 
larger machine, better constructed mechanically, had been built in pur- 
suance of the principles upon which his machine was constructed that 
he threw aside the original machine. The machine produced, in so 
far as the principle is concerned, is a perfect reproduction of the orig- 
inal Ben Hicks machine. The witness Myrick, who purchased the 
original Ben Hicks machine, among other things, testified as foUows : 

"Q. At the time you bought this machine from Ben Hicks was it workable? 
A. He was picking peanuts with It the day I bought it. Q. Did you see it 
work? A. I did. Q. How long dld you watch it in opération? A. Well, as 
well as I can remember, we were there a couple of hours. Q. Was it doing 
good work? A. Fine as I ever saw. Q. How was it operatedî A. By horse 
power." 
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[3] There is no évidence to indicate that the Een Hicks machine 
was an abandoned experiment. He secured the patent for the same, 
and we think this clearly indicated a purpose to retain rather than 
to abandon a scheme which he had evolved for a peanut picking ma- 
chine. 

In the case of Ide v. TrorHcht Duncker & Renard Carpet Co. et al., 
115 Fed. 137, 53 C. C. A. 341, the court said: 

"Clear évidence of an intention to dedicate an improTement to the publie 
Is indispensable to establish an abandonment." 

The fixed L,aw of Patents (Macomber) p. 2, states: 

"Since abandonment is a forfelture which places a right beyond possible 
recall, and since courts do not favor forfeitures, the évidence must be clear 
and convincing beyond doubt." 

"Abandonment is never presumed. On the contrary, the presumption Is 
agalnst abandonment, and the burden is upon the one asserting it to prove it 
beyond reasonable doubt. The issue of letters patent is prima facie évidence 
that there bas been no abandonment." 30 Cyc. 872. 

"Where a défendant bas shovvn knowledge and use of the invention prior to 
the patent, the burden of proving a still prior invention Is thrown on the 
plaintiff." 30 Cyc. 842. 

It should also be borne in mind that, where it appears, as it does in 
this instance, that one has estabUshed his right to a working machine 
which has been constructed and put into successful opération, even if 
abandonment by him should be shown, such abandonment would op- 
erate as a release of his right to the public, and such invention, being 
vested in the public for its use, would not be patentable. Of course, 
if such prior use was only for expérimental purposes, then the rule 
would be différent, but such is not the case in this instance. In the case 
of Swain v. Holyoke Machine Co., 109 Fed. 159, 48 C, C. A. 265, the 
court said: 

"And, where It appears that there has been a public use » • ♦ more 
than two years before the application, the burden Is thrown upon the patentée 
to establish by fuU, clear, and convincing proofs that such use * * • was 
principally and primarily for expérimental purposes." 

We hâve carefully considered the authorities relied upon by counsel 
for complainant, but think they are easily distinguished f rom the cases 
which govern in tliis instance. 

[4] In this instance public use for more than two years has been 
established, as we think, beyond a reasonable doubt. Therefore the 
burden of proof shifts to the complainant, but we fail to find any évi- 
dence tending to show that the Ben Hicks machine was not an original 
machine, or that it was not used as shown by defendant's testimony, 
nor do we find any évidence which might be properly treated as an 
attack upon the veracity of defendant's witnesses. The complainant 
insists that the construction of the Ben Hicks machine was crude, and 
therefore did not rise to the dignity of an invention. Of course, this 
machine was not perfect from a mechanical viewpoint, owing to the 
lack of facilities under which Hicks labored at the time he constructed 
it, but it is well established that mechanical perfection is not necessary 
to sustain an invention, provided the machine invented discloses the 
principles upon which it may be practically operated. 
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"A perfect invention does not necessarily mean a perfectly constructed ma- 
cliine, but one so constructed as to embody ail of the essential éléments of the 
invention in a form ttiat would make tUem practical and operative so as to 
aecomplish the resuit in a practical vvay." 30 Cyc. 875. 

It is insisted by défendant that the failure of Benthall to file an af- 
fidavit in support of his application for patent No. 890,401 is fatal to 
his patent, and that the failure to file in the Patent Office a proper de- 
scription of the best mode of operating his machine is fatal; it ap- 
pearing that the mode disclosed describes an inoperative machine, and 
that the patented machine discloses no invention. While there is much 
force in thèse respective contentions, we do not deem it necessary to 
enter into a discussion of the same, inasmuch as the previous use, we 
think, of the Ben Hicks machine for more than two years prior to the 
date of the application for complainant's patent, has been clearly estab- 
lished. 

[5] The Ferguson & Benthall patent. No. 808,442, is for a patent 
picker, and the défendant is charged with the infringement of claim 
1 of this patent, which is in the following language : 

"(1) A picljing machine for piciving nuts, etc., from the vines, conslsting of 
a stationary picking screen for catchiiig and holding the nuts, eombined with 
a carrier belt for dragging the vlnes over the screen, and a stirring device 
consisting of a horizontally reclT)rocatlng frame with downwardly projecting 
spring fingers arraiiged al>ove the carrier belt to spread the vines and work 
the nuts through the screen." 

The complainant based its claim of infringement upon the horizontal- 
ly reciprocating frame, and the défendant insists that the complainant 
is barred by : (a) Prior use ; (b) erroneous grant of patent ; (c) prior 
art. 

The defendant's machine built in accordance with the construction 
of the Ben Hicks machine had, among other things, movable agitators, 
which, when in opération, moved longitudinally on the top of the nla- 
chine, while the Ferguson-Benthall patent had movable agitators mov- 
ing horizontally and crosswise the machine. In support of the con- 
tention that the Hicks machine contained a longitudinal movable picker 
and was constructed in 1901 the défendant introduced' a number of 
witnesses. Mr. Pope testified that the first picking machine of which 
he had any knowledge was the machine made by a colored man named 
Ben Hicks, and Hicks, among other things, testified that a machine that 
he built in 1900 had agitator boards upon it. Hicks, when asked if 
there was anything that moved in the top of the machine, said : 

"A. Dat moved in the top of the machine V Tes, sir; yes, sir; it did. Had 
two boards with teeth In 'em, moved by centric wheels (shows with his hands 
alternating movement, backward and forward). Q. Are you sure that the 
machine in 1900 had thèse boards on it that moved bacivward and forward? 
A. Yes, sir." 

John White, another witness, who helped Hicks build the machine, 
fully corroborated his testimony in this respect. Among other things, 
he said : 

"Well, the stemmer and the fan moved with a belt running over those cogs 
there that run both of the concems and then with a pièce of wood on the out- 
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side that went to the fan shaft to the stemmer. Now, the top there (Indlcates 
with his thumb over his shoulder Defendant's Exhibit, Ben Hlcks' Machine, 
Kl) two bofirds working that way (Indicating by his hands backward and for- 
vvarû motion) zigzag. Those boards tore the vines to pièces by having nails 
througU them. That's about ail I know about that." 

Witness Faircloth testified that he saw the machine, and that it had 
an agitating mechanism on top of it. The witness Johnson also de- 
scribed the construction of the movable agitator boards on the top of 
the machine, and said that it was turned by a crank ; that nails were 
driven through the boards on top of the machine and worked in a zig- 
zag motion (indicating back and forth movement of the hands), tear- 
ing tîie vines to pièces, dropping the peanuts on the canvas belting, the 
canvas belting delivering the peanuts in the stemming trough. Scott, 
another witness, testified as follows : 

"Q. Ton say that your attention was attracted by a noise; do you mean, 
that when you went over to Ben Hlcks' hous'e the peanut picker and stemmer 
was In opération? A. Tes, sir. Q. Please tell us about the opération of this 
machine that you saw at that tlme, and tell us about the movemeiits of the 
various parts whlle It was operating. A. The flrst thlng that I notieed on 
the top of the machine there was two boards that went in thls way zigzag 
(indicating wlth hands back and forth motion), and also that the peanuts 
would fall from the vines down on somethlng that looked llke a canvas 
belt. • • •" 

The most of thèse witnesses testified that they saw the Ben Hicks 
machine, containing thèse boards, as early as 1901. We think that this 
testimony establishes the fact that Ben Hicks was using a machine 
identical with the exhibit oft'ered by défendant anterior to 1902, and 
tlie testimony clearly shows that such machine was equipped with the 
movable agitators, as hereinbefore described. The fact that the de- 
fendant adhered to the principles of the Ben Hicks machine in the con- 
struction of its machine clearly négatives the idea that it was its inten- 
tion to copy the device contained in the complainant's machine, and it 
should also be remembered that the défendant had purchased the Ben 
Hicks patent for a machine which had been built in 1901, which, in our 
opinion, strongly corroborâtes the statement of défendant that it was 
not its purpose or intention to appropriate to its own use any right that 
might hâve been acquired by the complainant under its patent. From 
what we hâve stated we think the évidence clearly establishes the fact 
that the Ben Hicks machine, involving the same principles contained 
in complainant's machine, was in practical use for more than two years 
prior to the granting of a patent to complainant, and that, therefore, 
the court below erred in holding that the Ferg'ison-Benthall patent 
was not anticipated and invalidated because of the prior construction 
and use of the Ben Hicks machine. 

The défendant also insists that the Ferguson-Benthall patent is in- 
valid by reason of prior art ; in other words, that there are many ma- 
chines on record in the Patent Office constructed upon the same princi- 
ple as the Ferguson-Benthall patent, chief among thèse being what 
is known as the Crocker patent, No. 97,364, granted November 30, 
1869. Mr. Foster, who was introduced by défendant as an expert, 
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among other things, testified that he found ail the éléments of the 
daim in suit in the Crocker patent, as appears in the following paral- 
lels: 

Ferguson-Benthall Patent, No. Crocker Patent, 97,364. 

808,442. Claim 1. 

A i)lcking machine for picking nuts, A picking machine for picking nuts, 

etc., from the vines consisting of— etc., from the vines consisting of — 

1. A stationary picking screen: (a) 1. A stationary picking screen: (a) 
For catehins; and holding the nuts. For catching and holding the nuts. 

2. A carrier belt: (a) For dragging 2. A carrier belt: (a) For dragging 
the vines over the screen. the vines over thei screen. 

3. A stirring device consisting of : 3. A device arranged above the car- 
(a) A hoîlzontally reclprocating frame rier belt that thins out the vines to 
with downwardly projecting spring permit the nuts to fall through the 
liiigers, arranged above the carrier screen. 

belt to spread the nuts through the 
.screen. 

It is apparent to even a casual observer that, with the exception of 
the horizontally reciprocating frame, the claims of the Crocker patent 
are identical with the Ferguson-Benthall patent. 

A number of other patents are relied upon to sustain the contention 
that the Ferguson-Benthall patent is invalid by reason of the prior art, 
but we do not deem it necessary to enter into an extended discussion 
of this phase of the question, feeling as we do that for the reasons stat- 
ed the decree of the court below should be reversed. 



DEBNAM et al. v. BENTHALL MACH. CO., Inc.* 
(Circuit Court of Appeals, Fourth Circuit. November 23, 1916.) 
No. 1441. 

1. Patents ©=3328 — Validity — Peanut Picking Machine. 

ïhe Ferguson & Benthall patent, No. 808,442, for a peanut picking 
machine, held vold for lack of invention in view of the prior art, and 
also for prior public use of the Ben Hicks machine for more than two 
years ; also held not infrlnged, conceding its validity. 

2. Patents <S=5238 — Infeinoemknt — Omission of Parts. 

A machine which omlts one of the éléments of the comblnation In a 
patented machine without the substitution of a mechanieal équivalent 
does not infringe the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 376.] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Suit in equity by the Benthall Machine Company, Incorporated, 
against Thomas H. Debnam and Walter C. Ferguson, otherwise known 
as the Ferguson Manufacturing Company. Decree for complainant, 
and défendants appeal. Reversed. 

For opinion below, see 222 Fed. 918. 

Ê=For other cases see same toplc & KBY-NUMBER In ail Key-NumbBred Dlgests & Indexen 
•Rehearlng denled February 28, 1917. 
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Menalcus Lankford, oî Norfolk, Va., Lee Britt, of Suffolk, Va., 
and Harry K. Wolcott, of Norfolk, Va. (Wolcott, Wolcott, Lankford 
& Kear, of Norfolk, Va., on the brief), for appellants. 

T. Hart Anderson, of New York City (Munn & Munn, of New York 
City, and Tazewell Taylor, of Norfolk, Va., on the brief) for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges: 

PRITCHARD, Circuit Judge. The appellee will be referred to as 
complainant, and the appellants as défendants, such being the respec- 
tive positions occupied by the parties in the court below. 

The complainant, the Benthall Machine Company, a corporation do- 
ing business in the city of Suffolk, Va., instituted suit in the District 
Court of the United States for the Eastern District of Virginia against 
the Ferguson Manufacturing Company. The bill allèges infringement 
of certain claims of its peanut picking and stemming patent combined 
in a machine known as the Benthall machine. The court below in its 
decree perpetually enjoined the défendants from '"using or selling any 
peanut picking and stemming machines embodying the inventions of 
said letters patent No. 808,442, as to claims 2, 4, and 5, and No. 
890,401, as to claims 1 and 3, or either of them, or from in any way 
disposing of any such machines containing said infringing constructions 
which they may now hâve on hand to others." The case cornes hère on 
appeal under section 129 of the Judicial Code (Act March 3, 19n, c. 
231, 36 Stat. 1134 [Comp. St. 1913, § 1121]). 

Inasmuch as this court has already disposed of the questions raised 
in this controversy as respects claims 1 and 3 of patent No. 890401 
at this term of the court in the case of Virginia-Carolina Peanut Pick- 
er Company, Incorporated, v. Benthall Machine Company, Incorporat- 
ed, 241 Fed. 89, C. Ç. A. , adversely to the contention of com- 
plainant, we do not deem it necessary to enter into a discussion of the 
same further than to say that for the reasons stated in that case we 
think the court below was in error. Having discussed the claims of the 
respective parties at great length in the case relating to thèse patents 
decided at this term, we fear that in the discussion of questions in- 
volved in this case we may subject ourselves to the charge of répétition. 
However, we hope to avoid this as much as possible. 

[1] It is insisted that Ferguson and Benthall are not pioneers 
in the use of — 

"a picking screen, a conveyor movlng over the picking screen, and a retardlng 
devlce above the picking screen to pick peanuts." 

It is further insisted that a similar device is shown in what is known 
as the Crocker patent, No. 97,364. This machine is described by the 
tnventor in the f ollowing language : 

"The object of this Invention Is to provide a simple and efficient machine 
for separating peanuts from the vines ; also to separate them from the chaff, 
Ught and faulty peas, and to rub and scour the shells." 
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This patent was granted on the 30th day of November, 1869. The 
witness Foster analyzes daim 2 of the Ferguson-Benthall patent, and 
makes a comparison as follows: 

Ferguson-Benthall Patent, 808,442. Crocker Patent, 97,364. 
Clalm 2. 

1. A stirring device consisting of a 1. A thinnlng and distributing 
frame bearing downwardly projecting fi-ame, JE. 

fingers. 

2. A subjacent picUing screen. 2. A subjacent carrier, C. 

3. A subjacent plcklng screen, H. 
4. lleans for imparting a latéral 4. (The distributing frame, E, Is sta- 
motioH to the stirring device. tionary.) 

A careful considération of thèse claims leads us to the conclusion 
that there is only one distinction between thèse two patents, to wit, the 
Ferguson-Benthall patent is so constructed as to impart a latéral rnotion 
to the stirring device, while, on the other hand, in the construction of 
the Crocker patent there is used a stationary distributing frame, the 
function of each being precisely the same. 

It appears from the évidence that agitators used for the purpose of 
stirring and shifting grain and other material were common in the 
prior art many years anterior to the date of the issuance of the Fergu- 
son-Benthall patent, and it is equally true that agitators were used in 
patent peanut picking machines for separating the vines many years 
before the patent in suit was granted. 

Our attention has been called to what is known as the Filbrun pat- 
ent. No. 8,653, which shows a plurality of springed fingers for spread- 
ing chaff and grain over the sieve of a fanning mill. Indeed, this 
cornes within the knowledge of every one who has had expérience on 
the f arm. In describing his patent Filbrun states : 

"When the machine Is in opération, the shoe is moved horizontally and lat- 
erally with a rapid motion. * • • ïhis motion is communlcated to ail the 
fingcrs alike and the Angers being In a horizontal position over the riddle to 
remove the grain and chaff from the shoe. The whole is spread over the rid- 
dle equally, Instead of being removed in bunches as is the case of fanning 
mills without this attachment." 

It further appears that the Crocker patent, No. 502,619, as shown in 
the évidence olïered by défendant, is a peanut picking machine con- 
taining a movable agitator equipped with downwardly projecting fin- 
gers to be used in stirring up the vines so as to cause the peanuts to 
drop through the grating. The patentée in describing this machine 
says : 

"In opération the rake bars are advauced along over the grating vi'hile in 
lowered position and drawn back when in elevated position, the resuit being 
to move the vines out toward the rear, which movement is somewhat faoili- 
tated by arranging the upper bars of the grating longitudinally, as before de- 
scribed. To further facilitate the moving of the vines, and also to assist in 
stirring the same up to effectually guard against any loose peanuts being car- 
ried out by the vines, the teeth are curved toward the rear as shown." 

A careful reading of this claim inevitably leads one to the conclusion 
that its function is precisely the same as that of the Ferguson-Ben- 
thall machine. 
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Our attention is also called to another peanut picking machine where 
a stirring device is based upon the same principle as the Ferguson- 
Benthall machine. This is known as the Carnochan patent, No. 
717,345. The witness Poster has compared this patent with that of 
Ferguson-Benthall as foUows: 

Ferguson-Benthall l'atent, 808,442. Carnochan Patent, 717,345. 

Claim 2. 

1. A stirring device conslstlng of a 1. A stirring device, R, comprising a 
frame bearlng downwaidly projecting rotary member liaving slats, R. 
tingers. 

2. A subjacent carrier. 2. A subjacent carrier, O. 

3. A subjacent picking screen. 3. A subjacent picking screen, JV. 

4. Means for Imparting a latéral 4. Means for imparting a rotary 
tnotioa to the stirring device. motion to the stirring device (the 

belt, S). 

The method employed for operating the Carnochan patent is describ- 
cd as foUows : 

"As the vlnes are dragged over the screen by the conveyor the peas or beans 
drop through the perforations of the same, whlle the vines and pods are dis- 
charged over the tail end thereof. In order to cause any detached peas or 
t)eans which may lodge In the vlnes to be shaken out of the same and dls- 
charged through the screen, an agltatlng mechanism is provided which prefer- 
ably consista of a number of rotary tedders, agitators or stirrers, R, arranged 
transversely over the separatlng screen one in front of another. * • * 
The tedders are turned so that thelr lower portions move in a direction oppo- 
site to that of the conveyor. This causes the slats of the tedders to lift and 
toss the vlnes, shaklng the detached peas out of the vines and upon the 
screen." 

A comparison of thèse two machines shows that the only distinc- 
tion between the Ferguson-Benthall patent and the Carnochan patent 
is that the Carnochan patent has a rotary agitator, while the Ferguson- 
Benthall patent contains a latéral movable stirring device with down- 
wardly pointing fingers. It was evidently intended in the construction 
of each of thèse machines to provide for the séparation of the vines. 
This was the sole purpose in view, and the object sought to be accom- 
)3iished undoubtedly emanated in the brain of Carnochan, and any at- 
tempt on the part of the Ferguson-Benthall patent to accomplish this 
purpose in another way involves mechanical skill, and that alone. 

The construction of the défendants' machine in this instance is 
whoUy différent from the Benthall patent. The picking frame consists 
of a rotary drum over which a wire with diamond-shaped meshes is 
stretched. There is a stationary frame with downward projecting 
tingers comprising two-thirds of the frame ; its function being to tear 
and separate the vines. The remaining one-third oscillâtes laterally 
across the machine. There is also a Y-shaped frame suspended in 
the center of the drum, and at each end of the same, with a weight at- 
tached to the bottom of the Y, and the two arms of each Y, to which 
is attached rods, extending up until they almost touch the wire picking 
frame. As the frame revolves, if any vine, stick, or obstruction cornes 
through, it is struck by this rod and bent back into the wire mesh ; the 
weight at tlie bottom of the Y serving to increase the tension until it 
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is eut off. The complainant insists that this Y-shaped stripper infring- 
es their brush, and also the latéral movement of the picking f rame. 

The witness Poster, among other things, raade tlie foUowing analy- 
siî of daims 4 and 5 : 

(1) A carrier for the vines. 

(2) A picking screen arrangcd below the carrier through which nuts 
may drop while still adhering to the vines. 

(3) A movable brush below the screen to clean the same. 
Claim 5 : 

(1) A carrier for the vines. 

(2) A picking screen arrangea below the carrier. 

(3) A movable cleaner below the screen. 

(4) A stirring device arranged above the carrier to work the nuts 
ihrough the screen. 

It should be borne in mind that claim 4 of the Ferguson-Benthall 
patent contemplâtes that the screen is to be cleaned below by a mova- 
ble brush. In referring to this phase of the question the witness 
Brandenburg said : 

"Q. The bnishes aie sliowii in Fig. 3 of the Ferguson & Benthall patent as 
being lu direct contact with the picker screen, are they not? A. Apparently 
KO ; yes. Q. From your previous answer I thereforc take it that the move- 
ment of the brush disclosed in the Ferguson and Benthall patent is opposite 
to the direction of the movement of the viiies relative to the picking screen, 
thereby releasiug from the mesbes of the picking screen such vines and trash 
as might be caught thereiu. Ara I correct in this understandlngî A. Yes." 

[2] Is there any relation between the brush and the wooden stripper 
of tiie Ferguson-Benthail Manufacturing Company's machine? In de- 
termining as to whether there bas been an infringement this question 
becomes very important. The latter machine, as we hâve stated, has a 
wooden stripper, but no moveinent when in contact with an obstruc- 
tion. Its function is to move in the same direction the vines are going 
or passing, which results in pressing obstructions in the angle of the 
diamond-shaped wire mesh, thereby cutting or tearing the obstructions 
off instead of brushing them into the wire mesh, while the purpose of 
the brush would be to remove it from the mesh. Indeed, this is the 
principal function of the brush in the Ferguson-Benthall patent, but it 
is not to be found in the machine of défendant. There is an élément 
in an old combination which is not employed by the complainant; one 
essential élément having been omitted from the combination. Under 
thèse circumstances there is no infringement of the same by the de- 
fendant. 

In the case of Vance v. Campbell, 66 U. S. (1 Black) 427, 17 L. Ed. 
168, the court in referring to this point said: 

"This provision [section 9, c. 45, Acts 18371 cannot be anplîed to the présent 
case; for, unless the combination is malntained, the whole of the invention 
fails." 

Also in the case of Wicke v. Ostrum, 103 U. S. 461, 26 L. Ed. 409, 
the court said : 

"A combination of * • * éléments, not the équivalents of his, would 
be a différent machine, and consecjuently not an infringement. ♦ * • By. 
his patent he appropriated to himself ouly so much of the fleld of iuveatioa 
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which his idea embraced as * • • the machine described In his speclflca- 
tloE and claimed In Us application." 

The Suprême Court of the United States in the cases of Gage v. 
Herring, 107 U. S. 640, 2 Sup. Ct. 819, 27 L. Ed. 601, and Case v. 
Brown, 69 U. S. (2 Wall.) 320, 17 h. Ed. 817, announced the same rule. 

It appearing as it does that the brush is intended to accomplish a 
différent resuit from that of the wooden stripper of the Ferguson- 
Benthall machine, and that défendant has not used such instrumentali- 
ty, we are impelled to the conclusion that there has been no infringe- 
ment. 

It is contended by défendant that the prior use of the Ben Hicks ma- 
chine, constructed in 1901 and used successfully until 1908, renders the 
Ferguson-Benthall patent invalid. What we said in the case of Vir- 
ginia-Carolina Peanut Picker Company v. Benthall Machine Company 
applies with equal force to the case at bar. The évidence bearing upon 
this point is identical and as we held in that case conclusively settles 
this point. Therefore it would be a work of supererogation to again 
enter into a discussion of this point. 

For the reasons above stated, the decree of the lower court is re- 
versed, and the case will be remanded to that court for further pro- 
ceedings in accordance with the views herein expressed. 

Reversed. 



PHILADELPHIA RTJBBEE WORKS CO. v. PORTAGE RUBBER CO. 

(Circuit Court of Appeals, Sixth Circuit. Marcli 12, 1017.) 

No. 284e>. 

1. Patents <S=3229 — Infringement — I^rocess Patents. 

Ttie rule applicable to mechanical patents for comWnatlons also applies 
to process patents, and unless a défendant uses ail the steps in the pro- 
cess, or an équivalent therefor, he does not iafrinse. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 366, 368.] 

2. Patents ®=>165 — Infringement — T^imitations in Claims. 

The patent Is the measure of the monopoly, and the public has a right 
to act In reliance on any clear and expre-ssed limitations contained In the 
grant, although, if the limitations are voluntary and unnecessary, the ten- 
dency of the courts is to interpret them llberally in favor of the patentée. 

£Ed. Note. — For other cases, see Patents, Cent. Dig. § 241.] 

3. Patents <©=328 — Infringement — Process of Devulcanizing Rubber 

Waste. 

The Marks patent. No. 635,141, for a process of reclalming rubber from 
vulcanized rubber waste, construed, and held not infringed. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John H. Clarke, Judge. 

Suit in equity by the Philadelphia Rubber Works Company against 
the Portage Rubber Company. Decree for défendant, and complain- 
ant appeals. Modified and affirmed. 

For opinion below, see 227 Fed, 623. 

Ss^For otber cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexai 
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Charles Neave, of New York City, for appellant. 
F. J. Wing, of Cleveland, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
SESSIONS, District Judge. 

PER CURIAM. This is an appeal from a decree adjudging a pat- 
ent to be void for want of invention. The patent in suit, No. 635,141, 
was issued to Arthur H. Marks October 17, 1899, for a "process of 
reclaiming rubber from vulcanized rubber waste," and, through mesne 
conveyances, was on May 11, 1911, assigned to appellant. The bill of 
complaint is in the usual f orm, and was filed April 13, 1912 ; but, the 
patent having since expired, the only relief open to the appellant is 
admittedly an accounting. The answer dénies both novelty and in- 
fringement, and avers that the spécification was "made to contain less 
than the whole truth relative to" the patentee's "alleged invention and 
discovery," in that the patentée failed to disclose in his spécification 
"that his alleged improvement was simply a change in the degree of 
température and the time of subjection to such température from that 
which had been long known in the art." The opinion below is re- 
ported in 227 Fed. 623,^ It is to be observed that, shortly after the 
présent Mr. Justice Clarke announced the opinion, the patent was held 
by Judge Hazel to be valid and infringed (Philadelphia Rubber Works 
Ce. V. U. S. Rubber Reclaiming Works [D. C] 225 Fed. 789), and 
that the decree was affirmed (229 Fed. 150, 143 C. C. A. 426 [C. C. 
A. 2]). Although the decree below is opposed to the decree en- 
tered and affirmed in the Second circuit as respects the validity of the 
patent, yet the facts hère disclosed differ from the facts there shown 
concerning infringement. In the view we take of the claim allowed 
and the question of infringement, it is not necessary to pass upon the 
validity of the patent. 

The object of the invention is stated in the spécification to be : 

"The devukaaization of the rubber In vulcanized rutiber waste and the re- 
claiming of such rubber in a condition capable of being- used for the varions 
purposes for which fresh rubt>er is used and of being revulcanized." 

The invention is thus described in the spécification: 

"The invention conslsts in subjecting the ground rubber waste, when sub- 
merged in a dilute alkaline solution — as, for example, a 3 per cent, solution 
of caustic soda — ^to the action of great beat, say from 344° to 370° Fahrenheit, 
more or less, for 20 hours, more or less, under conditions which prevent the 
evaporatlon of any considérable quantity of the solution." 

1 It there appears that the learned trial judge was for a time concemed 
witb an inquiry into whether the patent was void for fraud practieed in 
obtaining it. 227 Fed. 026. But that teature of the case need not be consid- 
ered, for (1) the évidence was regarded as insufficient to justify a finding of 
fraud, and (2) the United States alone can maintain a bill to annul a patent 
on the ground of fraud practieed In its procurement. Briggs v. United Shoe 
Co., 239 U. S. 48, 50, 36 Sup. Ct 6, 60 L. Ed. 138, and citations. 
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The Spécification states reasons for substantial adhérence to the pro- 
cess and describes apparatus designed to carry it out. The only claim 
allowed is as follows: 

"The described process for devulcanlzing rubber waste wbich consists In 
submerglng the flnely ground rubber waste In a dilute alkallne sohition in a 
sealed vessel, In heating the contents of the vessel to a. température of 344° 
Fahrenheit more or less substantially as specitled, and In niaintaining said 
température for 20 hours more or less substantially as specilied." 

[ 1 ] This claim in both form and essence calls for a single and con- 
tinuous process, though its exécution involves four steps or éléments; 
(a) Using a dilute alkaline solution; (b) having the vessel sealed; (c) 
applying beat at 344° ; and (d) maintaining this température for twen- 
ty hours. It is worked out in Royer v. Coupe, 146 U. S. 524, 13 Sup. 
Ct. 166, 36 L. Ed. 1073, that the same principle is applied to a pro- 
cess as to a mechanical patent — that is to say, each step in the process 
corresponds to each élément in the mechanism, and, unless the de- 
fendant uses ail the steps or ail the éléments, he does not infringe. 
The same rule of equivalency applies, and if the défendant omits one 
step, but uses an équivalent therefor, he does not escape infringement. 
However, the question of equivalency will usually be chemical, and 
not mechanical. Thèse principles seem to be taken for granted in 
cases involving process patents, and we do not find anything to the 
contrary. 

Where chemical changes involved are to be brought about by beat, 
it is, of course, true that the degree of température and the time of 
exposure are material and not immaterial features. Three hundred 
degrees will bring about certain instances of breaking down, 600° will 
bring about others, but the 600° may neutralize or destroy results 
caused by the 300°. The différence is not a matter of degree merely 
— or at least it may not be, and usually is not. So as to time. It 
seems true enough that if exposure for 5 hours would break down 
part of the material being treated, exposure for 10 hours should do 
twice as much ; but this may not be true at ail. The second 5 hours' 
exposure proceeds under différent conditions because of the effect of 
the first 5 hours, and so the second 5 hours may accomplish nothing. 
On the other hand, the first 5 hours may serve only a preparatory 
purpose, and the entire chemical change may be accomplished in the 
second 5 hours. 

[2] Pursuing the analogy to mechanical patents, it would seem that 
exposure to beat is the primary thing, just as the mechanical élément 
is, and the limitations as to degree and time in the process correspond 
to the limitations as to shape, size, or location in the mechanical com- 
bination. If tliese limitations as to shape, size, and location are es- 
sential to the new resuit reached, they form a necessary part of the 
invention; but, whether necessary or not, they cannot be disregarded 
if they hâve been inserted to meet the demands of the Patent Office, 
or if they hâve been deliberately and with industry adopted, even 
though voluntarily. The reason, of course, is that the patent is the 
measure of the monopoly. The public has a right to act in reliance 
on any clear and expressed limitations contained in the grant. 
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Two somewhat différent methods hâve grown up for treating thèse 
tvvo classes of limitations. Where the Office has imposed a limitation 
as a condition of the patent, it has been strictly enforced, just as 
soon as the true meaning of it was ascertained ; but with référence 
to unnecessary and voluntary limitations, whereby the patentée gave 
away part of his invention, the tendency has been, as is stated in Elec- 
tric Smelting & A. Co. v. Pittsburgh Réduction Co., 125 Fed. 926, 
9?>7, 60 C. C. A. 636 (C. C. A. 2) : 

"Even if unnecessary and unreasonable limitations are Incorporated in the 
clalms, the court should hiterpret them liberally." 

We hâve applied the same idea by saying that, if thèse unneces- 
sary limitations are ambiguous, they may be construed to préserve the 
invention; but if they are clear, so that there is no room for con- 
struction, they must prevail. The limitation to 20 hours seems, at 
first glance, to be of the imposed class — a limitation accepted as a 
condition of getting the patent. The second original claim called only 
for "a long period." This was rejected, and thereupon the applicant 
accepted a patent based only on the original third claim, which con- 
tained the 20-hour limitation and was substantially the same as the 
amended single claim which was allowed. It is argued that the dif- 
férence between "a long period" and "20 hours" was not involved in 
any référence cited, and was not in the mind of the examiner, but 
that the rejection was on broader grounds, which would cover, as it 
did, the original third claim also, and that the allowance of the third 
claim was practically a withdrawal of the objection which the exam- 
iner had made. It is then said that the patentée is estopped only to 
claim that construction which was shown by the référence to which 
he yielded, and that the estoppel does not go against a broad construc- 
tion of his abandoned claim in other respects. However, if this theory 
be accepted for présent purposes, the utmost that plaintiff can take 
from it is that the 20-hour limitation was a voluntary and unneces- 
sary one, leading to a question of construction, rather than an imposed 
limitation, leading to a question of estoppel. 

Even in the matter of construing a voluntary limitation, the acquies- 
cence in the rejection of the second claim remains important because 
it shows that the 20-hour limitation was not merely casual, but that 
the exact subject was before the applicant, and that he deliberately 
chose the limited instead of the broader form of claim. After he had 
convinced the examiner that the invention was not anticipated, and 
that he was entitled to the patent for whatever his real invention was, 
he had put squarely before him the question: "Shall I insist upon the 
claim referring only to 'a long period' and so be able to reach any in- 
f ringer who uses my process for a time long enough to get a substan- 
tial part of my results, and at the same time be exposed to the danger 
of having my patent declared invalid if that claim is too broad ; or shall 
I be content with a claim confined to my process in the form in which 
I hâve developed it and with the limitations which I now believe es- 
sential to success — thus narrowing the scope and safe-guarding the 
validity of the patent?" He decided to adopt the second plan ; and our 
attention has not been called to a case where the adoption of a limita- 
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tion which later developments in the art perhaps showed was unneces- 
sary has seemed so deliberately and carefully made as hère. 

It is reasonably certain that in adopting the second plan the patentée 
was moved by the prior art. The most that is claimed in respect of 
discovery by the patentée is that the feature of his process on which 
novehy dépends is the use of caustic soda at a high température for 
the purpose of softening the rubber. The true meaning of this, as 
we understand the testimony tending to show such a resuit, is that 
the product of the patented process is more pliable and so more avail- 
able for commercial re-use than the products of the old processes. 
When we consider that to vulcanize crude rubber is to harden it, and 
that sulphur is the agency employed for that purpose, the value of the 
softening effect so ascribed to the process may be fairly estimated by 
the influence the process has upon the sulphur contained in vulcanized 
rubber. The use of caustic soda at a température considerably above 
the boiling point will, it is true, remove the free sulphur, yet, accord- 
ing to the weight of the évidence, it will not remove the sulphur which 
has chemically combined with the crude rubber in the original vulcan- 
izing process. True, one of plaintiff's experts testified that the devul- 
canizing effect of the process must, not that it in fact does, break down 
the chemical union of rubber and sulphur; but we do not think he 
meant to say more than that the sulphurized rubber molécules are by 
this process broken and so reduced in size and increased in number. 
It certainly could not hâve been meant that the chemical union is de- 
stroyed, in the sensé that the sulphur is set free and removed by the 
process, for the expert himself testified, "I do not mean that the rub- 
ber and sulphur must be separated ;" indeed, we think the weight of 
the évidence shows that any process which would break down this 
chemical union would destroy the rubber. 

It is thus most difficult to appreciate any real value of the softening 
effect claimed. Whatever may be said, then, of the novelty of the 
patented process, we do not see how it practically amounts to more 
than a substitution of caustic soda at a high température for other 
ingrédients which had been used with more or less beat through sub- 
stantially the same means, for the same purpose and with similar re- 
sults, in the prior art. It is to be observed, moreover, that as early 
as 1883, Hoffer, in his "Practical Treatise on Caoutchouc and Gutta 
Percha" (chapter XXIX, "Waste and its Utilization"), showed that 
caustic soda would desulphurize rubber. It is noteworthy that the ap- 
plicant for the patent in suit was advised of Hoffer's publication in 
seasonable time to enable him to détermine upon the course he should 
pursue in the Patent Office. It is true that Hoffer's process is not 
shown to hâve been successfully practiced, yet it is plainly suggestive 
of the use of a caustic soda solution for desulphurizing rubber. Caus- 
tic soda is referred to in the spécification of the patent in suit as an 
effective ingrédient for the "dilute alkaline solution" there mentioned, 
and this is the only solution called for in the claim. 

Dilute alkaline solutions are familiar in this art; their use was call- 
ed for in a number of the prior inventions which were designed to 
devulcanize waste rubber. For example: Patent No. 12,983, issued 
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to Sigismund Béer, May 29, 1855; No. 19,172, to Hall, in 1SS8; No. 
311,135, to Mc'Dermott, in 1885; No. 395,987, to Mitchell in 1889; 
and Nos. 419,697 and 425,896, to Mitchell, in 1890. It may be added 
that the remaining steps of the claim in suit — i. e. the closed vessel, 
application of beat, and its duration — are found in the prior art, though 
(except as to Mitchell's patent. No. 395,987) they are lacking in defi- 
niteness when compared with plaintiff's process. Mitchell in his 
spécification of 1889 describes (a) reclaiming reagents, such as solu- 
tions of caustic alkalies or of acids ; (b) a closed vessel having sufifi- 
cient strength to resist an internai pressure of 120 pounds ; (c) apply- 
ing beat at 338° ; and (d) maintaining tbis température from 12 to 
36 hours — stating that by so maintaining the température "the rubber 
will be devulcanized," and also that "tbis reclaiming and devulcanizing 
by à continuons process and at a single beat effects an enormous saving 
in labor and time." 

[3] Assuming the validity of the patent, it must follow, from the 
Patent Office record and the teacbing of the prior art, that the patentcd 
process is to be treated as an entirety, and the claim as limited to the 
fuU équivalents of the spécifie process which the claim, in connec- 
tion with the spécification, describes. The question is whether the pro- 
cesses the parties respectively employ are the same or are fairly to be 
differentiated. It must be conceded that the products, the one of the 
plaintiff and the other of the défendant, are for ail practical purposes 
the same, and that they are both made from rubber waste ; but thèse 
facts are by no means décisive of the question. We bave seen that 
the plaintiff's process is single and continuous, though its exécution 
involves what we bave for purposes of elucidating the issue of in- 
fringement called four steps or éléments ; it is in reality a one-step 
process. The defendant's process is not single and continuous, but is 
literally divided into three steps ; it is actually a three-step process. 
Défendant, by its first step, destroys the fabric by boiling the waste in 
an acid solution. The fabric is probably not wholly destroyed, but 
substantially so. Défendant, by its next step, boils the waste in an 
alkaline solution, for the purpose and with the effect of getting rid of 
the acid. Défendant then, for the third step, first begins to employ 
the gênerai process of the patent in suit, but does so for 7 hours only. 
The antithesis of the two processes will be better appreciated by re- 
calling hère the éléments of the plaintiff's continuous process. Plain- 
tiff destroys the fabric and removes the free sulphur from the rubber. 
It does tbis, we repeat, by one continuous opération, and tbis actually 
requires approximately 20 hours for its accomplishment. Plaintiff's 
process and plaintiff's invention are absolutely described and defined 
(aside from the time limitation) as consisting in exposing the materials 
to a high température under pressure and while in a weak alkaline 
solution. The conditions which bring about simultaneous destruction 
of the fabric and devulcanization of the rubber are ail coexistent v^fithin 
the sealed vessel from the beginning of the process to the end, and the 
same means which devulcanizes the rubber opérâtes at the same time 
to destroy the fabric. 
241 F.— 8 
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May it not — or must it not — rightly be said that the limitation of 
20 hours was niade because tlie patentée was intending to cover only 
that one-step process which would bring the compound resuit which 
he sought and which needed about that length of time ? The applicant 
knew, and the Patent Office knew, that it was old to eut the fabric 
by an acid or alkali boiling, and then wash out the acid or alkali, and 
then expose to high heat for the purpose of devulcanizing. If the 
patentée had intended to cover such a process, he would bave claimed 
only the length of time which would then be necessary (7 hours). He 
did in fact at first intend to give his patent that scope (a long period), 
but he abandoned this and took a limited form. With this history, 
is it possible to say that the two processes are équivalent ? 

It is urged that this limitation be overlooked on the authority of two 
décisions, Eames v. Andrews, 122 U. S. 40, 7 Sup. Ct. 1073, 30 h. 
Ed. 1064, and Tilghman v. Proctor, 102 U. S. 707, 26 L. Ed. 279 ;_ but 
we think neither of thèse cases helps plaintifï. Neither of them is at 
ail inconsistent with the proposition that an express claim limitation 
in a process patent cannot be overlooked any more than in a mechan- 
ical patent. In the first of thèse cases, the Driven Well Case, the claim 
was for the process of constructing wells by driving or forcing an 
instrument into the ground until it is projected into the water without 
moving the earth upward as it is in boring. Défendant bored his well 
part of the way, and then drove it the rest of the way. It was very 
properly held that he infringed. The subject of claim limitation was 
not considered, because that claim contained no limitation regarding 
the distance of driving, and driving for any substantial distance met 
the letter of the claim. If the claim had been for "driving or forcing 
an instrument into the ground from the surface until it is projected 
into the water," etc., we would hâve had an express limitation, and 
the question whether driving part of the way could be called the équiv- 
alent of driving ail the way. In the second of thèse cases, the Soap 
Case, the spécification described the use of heat at 600'', and the de- 
fendant used only 300° ; but the patent in that case (102 U. S. 721, 26 
E. Ed. 279) claimed only "a high température." The court was bound 
to say, as it did, that the référence to 600° constituted only the inven- 
tor's preferred method of using his invention, and that the description 
of his patent covered any high température which wculd accomplish 
his results. In the Aluminum Case, 125 Fed. 926, 928, 60 C. C. A 
638, the claim referred merely to "passing an electric current" through 
the material, and the court refused to narrow this broad claim because 
the spécification described current of a certain intensity. 

Furthermore, as we hâve already in substance said, the principle is 
applicable that a daim for a combination is not infringed if any one 
of the éléments is omitted without substitution of an équivalent. Cimi- 
otti Unhairing Co. v. Am. Fur. Réf. Co., 198 U. S. 399, 410, 25 Sup. 
Ct. 697, 49 L. Ed. 1100; Union Paper Bag Mach. Co. v. Advance 
Bag Co., 194 Fed. 126, 138, 114_C. C. A. 204 (C. C. A. 6). The dis- 
tinguishing characteristics inhering in the two processes would seem 
to point to the pertinency of this principle. We may say again : De- 
fendant first removes the fibrous matter by an old acid process ; next, 
it removes the acid by an old washing method. Thèse steps are dis- 



SHAMBOW V. NEW BEDFORD SHUTTLE CO. 135 

tinct and preparatory ; neither exists in plaintifï's process, nor is either 
the équivalent of anything contained iri that process ; thèse two steps 
together occupy a period of something less than 3 hours. The de- 
fendant thus defiberizes the rubber waste before it begins to devul- 
canize the rubber, tliough, it is true, the défendant then commences 
the use of plaintilï's gênerai process, but continues the use for 7 hours 
only. Now, whatever may be the effective means or length of time 
used in plaintiff's process to defiberize the rubber waste, it is enough 
to say that défendant does not employ the process for that purpose; 
and, if time — the 20-hour period — is to be given the continuous and 
unitary efïect embodied in the claim, défendant lias no occasion to and 
does not use that process, certainly not the whole process. Thus 
défendant achieves an old resuit in less than half the time plaintiff 
employs to produce the same resuit ; and, in view of ail the f oregoing 
considérations, we cannot say that infringement is shown. 

The decree will be modified by an order directing tlie bill to be 
dismissed on the ground that the charge of infringement is not sus- 
tained. 
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(Circuit Court of Appeals, First Circuit. February 27, 1917.) 

No. 1223. 

Patents iS=>328 — Infringement — Shuitle and Shuttle Eté. 

Tlie Daudelln patent, No. 737,714, for a shuttle and sliuttle eye. conced- 
Ing its validity, is limited to the précise construction of ttie device shown 
and described ; as so construed, held not infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by Christopher J. Shambow, executor, against the 
New Bedford Shuttle Company. Decree for défendant, and complain- 
ant appeals. Affirm.ed. 

The foUowing is the opinion of Dodge, Circuit Judge, in the court 
below : 

Ttie plaintiff owns United States patent No. 737,714, Issiied September 1, 
1903, to Pierre P. Daudelin, for iu)provenients in shuttles and shuttle eyes, and 
sues the défendant company for infringement thereof, alleged to conslst in the 
admltted manufacture and sale by it of shuttles with thread-eyes therefor of 
the construction shown by a spécimen marked "Plaintiff's Exhibit No. 3 De- 
fendant's Shuttle." This device is elainied to infringe ail the three claims of 
the patent. Both the patented and the defendant's sliuttle are "hand-threaded" 
and not "suction" shuttles. The use of shuttles of the latter kind has been 
forbidden by an act of the Massachusetts législature approved April 13, 1911 
(St. 1911, c. 281). 

In his spécification the patentée states the object of hls invention to be "to 
produce an improved shuttle whieh can be threaded either by hand for ordi- 
nary looms or automaticixlly when used in so-called Northrop looms or tlie 
like," and that its main novelty consists in "niy new tliread-delivery eye and 
in means for preventlng the fiUing tronr jumping ont of the thread-slots in the 
«liuttle when the shuttle is traveling." 

The patentee's "new thread-delivery eye," as appears from his spécification, 
is of métal, and is inserted endwise in a cylindrical aperture intersecting two 

Ê=»For otber cases see same topic & KEY-NUMBEH In ail Key-Numbered Digests & Indexes 
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thread-slots ail eut In the shuttle-body. One of tbese slots Is diagonal and 
slants inwardly. It leads into the ether, which Is horizontal. The two form 
a "beak" by their intersection, under which the thread or fllling is passed and 
by the under side of which it is gulded, when the shuttle is being threaded, 
into the eylindrical aperture referred to and the thread-eye therein inserted. 

Olainï 1 Is for the improved thread-eye, which comprises, aecording to claim: 

"A lengthwise-chambered body portion havlng a lengthwise bottom slot, and 
tang at each of Its opposite ends on one and the same side of the slot; the out- 
er tang having an upwardly extending bend which forms, with the opposed end 
wall of the body, a guide space." 

Claims 2 and 3 are for the above thread-eye in comblnatlon with "a shuttle 
having a beak and slots for the passage of the filling thereunder." The thread- 
eye is thus described in claim 2: 

"Formed with a chambered body portion which Is lengthwise slotted along 
its bottom and bas a tang at each end on the rear side of sald slot; and an 
overhanging projection at the Inner end of the body portion, the outer tang 
being bent upwardly and formlng, with the opposed wall of said body, a guide 
space for the fllling." 

And thus in claim 3: 

"Communieatlng with the outer of sald slots and comprlslng a chambered 
body having a lengthwise slot at its bottom portion, and at its outer end an 
upwardly bent tang which, with the opposed wall of the eye, forms a guide 
space for the fllling." 

Tliere is nothing new in providing a shuttle with two thread-slots communi- 
eatlng with each other, Intersected by a eylindrical aperture or shuttle-eye, and 
leaving between them a "beak" composed of ihe m'aterial of the shuttle-body 
whereln they are eut Ail thls had been before provided in hand-threaded shut- 
tles as the means for enabling the thread to be drawn or carried, wlthout suck- 
ing it, forwardly from the chamber containlng the bobbin into a latéral or 
transverse shuttle-eye, and there to be so arranged that it will render properly 
through the eye from the bobbin during the shuttle's fllght. Nor is there any- 
thing new in providing tlie shuttle-eye with a metalllc bushing or "thread-eye" 
in order to protect the walls of the eye against wear by the moving thread. 
Such metalllc bushing had been provided In suction shuttles which had no slots 
comnïunicating with the shuttle-eye, and also in a variety of hand-threaded 
shuttles containlng such slots with a "beak" betvreen them. If there is novelty 
in the patent, it must be found in the particular construction and position of 
its "thread-eye" and the relation of the latter to the shuttle-eye and communi- 
eatlng slots wherewlth it is to be used. 

Further, It was not new with the patentée to provide the metallic thread-eye 
or bushing, necessarily itself provided with a slot or aperture for the admis- 
sion of the thread, with a tongue, bar or "tang" at its outer end, so arranged 
as to prevent the thread, once introduced Into it, from escaping out of it dur- 
ing the fllght of the shuttle, into the communicating slots through which It had 
been introduced. Such tongues, bars, or "tangs" had som'etimes been an in- 
tégral part of the metallic thread-eye Itself, or in other devices a metalllc bar 
or staple separately attached to the shuttle-body and so loeated with référence 
to the outer end of the thread-eye as to permit introduction of the thread but 
to guard against the escape of the thread, once Introduced, back Into the admit- 
ting slot. Where a tongue, bar, or "tang" independent of the thread-eye itself 
had boen used, it had also been relied on to Ueep the thread-eye In position in 
the sliuttle-eye. When formed from the materlal of the thread-eye Itself, fric- 
tional engagement of the latter with the shuttle-eye had been relled on for 
thèse purposes. 

AU the above seems to me found in one or the other of the prlor patents 
relied on by the défendant, among them United States patents No. 319,869 to 
Thompson (1885), No. 568,207 to Northrop (1896), No. 729,141 to Daudelln, the 
patentée in this case (1903), and re-Issue No. 12,531, also to Daudelln (1906). 

The patentee's thread-eye appears to hâve been nevi^ In that (1) Its position 
in the shuttle-eye Is to be such as will bring its lengthwise slot for the admis- 
sion of thread at its bottom, or tmder side, i. e., that side which will be lowest 
when the shuttle is In operating position; (2) Its inner and outer tangs both 
Project from it at the rear of Its slot, L e., from the side thereof nearest the 
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bobbln and its chamber, called In the patent the "cop" side; (3) It Is held In 
position not only by friction al engagement wlth the sides of the shuttle-eye, 
but also by its inner tang, wliich ia to be forced down into the bottom of the 
inwardly slauting diagonal slot in the shuttle-t)ody which communicates with 
the horizontal slot therein leadlng to the slot in the thread-eye, and also by the 
engagement of the free end of the outer tang with the wood of the shuttle-body 
on the lower side of the horizontal slot; (4) the high point of the upwardly ex- 
tending bend in its outer tang is carried well above the bottom of the thread- 
eye so as to form a guide space or dépression between it and that portion of 
the under wall of the thread-eye which lies on the same side of the slot as that 
from which the outer tang projects and adjoins that tang where it projects. 

It is stated in the patent that: 

"At the inner end of the eye the fiUing is kept from escaping by the over- 
hang 11 ot the shuttle-body, the slot 5 extending downwardly and Inwardly 
in référence to a vertical plane through the longitudinal axis of the shuttle." 

This is clainïed as still another novelty residing in the patented combination, 
but this, as it seems to me, is found in the patent to Northrop above referred 
to, if not in every shuttle wherein two intersecting threading slots, forming a 
beak between them, are eut, the lower of sald slots belng horizontal. This 
feature, at any rate, forms no part of the patentee's new thread-eye; if it ap- 
pears at ail as an élément of the patented combination, it is only in clalm 2, 
where the language used seems to describe it as part of the thread-eye itself. 
I must regard this feature as old in any aspect. 

I anï unable, in view of the above novel features, to find the claims wholly 
void because anticipated in the prior art. The défendant purchases the thread- 
e.ves used in its shuttles from William H. Wilson, who malies them under 
TJnited States patents to him Nos. 987,524 and 1,086,970, issued to him Mardi 
21, 1911, and February 10, 1914, respectively. The Patent Office proceedings 
upon Wilson's application for the latter patent are in évidence, from which it 
appears that among the représentations upon which he obtained his patent, 
after a rejection of his application as fully met by the patent in suit, were the 
following: 

"With the Daudelin structure, every time the thread is blown over the henù 
8 of the tang 4, it is caught and broken and this causes such an amount of 
trouble that the device bas never corne into use. 

"Applicaut submits that he has greatly improved the Daudelin device by 
structural différences promoting a practical operative construction where such 
was rot formerly présent." 

It was the examiner's opinion that the patent in suit vvas operative and that 
the différences Introduced by Wilson were mère variations in form over it. 
With this opinion the examiners in chief who allowed Wilson's application 
could not hâve altogether agreed. The plaintiff has introduced évidence of 
I)ractical tests made by it of the patented device, which évidence is sullicient 
to prevent me from holding that the patent is void because the patented device 
is inoperative. It remains true, however, that no shuttles having the thread- 
eye of the patent lu suit hâve ever been commercially manufactured, sold, or 
used, although issued as long ago as 1903; and this tends to conflrm the conclu- 
sion which, in the absence of évidence to the contrary, I think strongly indi- 
cated by ail that appears regarding the prior art, that the patentee's new fea- 
tures, though they may, combined as he combines them, constitute an improve- 
m'ent of sufficient merlt to be patentat)ie, do not represent, at most, an advance 
in the art of any great value or importance; in no event such an advance as 
will warrant the broad construction of his claims for which the plaintiff con- 
tends. I am unable to find sufficient ground for holding that they can cover 
more than the spécifie construction which the patent describes. 

The defendant's shuttle, said to infringe, has, like that of the patent, the 
horizontal and diagonal slots forming a "beak" between them, under which 
the thread is passed and by means whereof it is led from the hobbin into and 
so as to pass through a metallic thread-eye inserted into the transverse shut- 
tle-eye and forming a bushing for the latter. 

Of the novel features found as above in the patentee's thread-eye or shuttle 
containing it, only that indicated under (1) above seems to me found in the 
defendant's shuttle; 1. e., the defendant's thread-eye has a longitudinal slot 
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and la so Inserted tn the shiiîtle-eye as to brlng this slot at its bottom or undor 
slde. I do not think the defendant's shuttle can falrly be ssid to hâve any 
other of the said novel features. As to (2), its thread-e.ve has an outer tang 
projecting from the rear of the slot, but nothing that 1 can cal) an inner tang 
so projecting. On the contrary, except for the slot thereln, the inner end of 
the defendant's thread-eye is cyllndrlcal. As to (3), there belng no lonRitudi- 
nally projecting inner tang helping to hold the thread-eye in position by its 
projection into the bottom of the diagonal slot in the shiittle, as with the 
patentée, opposiiig teeth, formed in the body of the tliread-eye on each side of 
the slot. at the Inner end thereof, by cutting away portions of the body, are 
adapted, accordlng to the above patent to Wilson, No. 987,524, lines 79-81, to 
engage, not the bottom of the diagonal slot, in the shuttle, but the lower wall 
of the transverse passage thereln, which I hâve called the sbiittle-eye. Thèse 
teeth, together with the Insertion of one end of the outer tang into the shuttle- 
body, as below stated, help to prevent displacement of the thread-eye. As to 
(4), the outer tang of the defendant's thread-eye is neither "outwardly and 
downwardly projecting," nor is any portion of it formed with an "ui>wardly 
pxtending bend," within any meaning which I can eonslder reasonably belong- 
ing to those expre.ssions in the patent. It is bent from its point or projection 
(lirectly aeross the lower portion of the outer opening of the thread-eye, so as 
(o lie just above the outer end of the slot with Its upper edge In a stralght 
horizontal Une, its onter end then turning inward so as to enter the shuttle- 
body below the horizontal slot therein, not downwardly, as does that of the 
patent, but in the same horizontal direction. Accordlng to the patent, "a por- 
tion of the outer tang" Is to be form'ed with the "upwardly extending bend" 
above referred to, "the hlgh point of thls bend being carried well above the 
bottom" of the thread-eye; but it follows from the defendant's construction 
that no portion of Its outer tang Is thus formed, that there is no hlgh point of 
a bend thereln to be carried above the bottom of the thread-eye, and that no 
"guide dépression or space" is formed corresponding with that shown in Fig. 
:? of the patent The defendaiit's outer tang prevents escape of the thread 
from within the eye, but accomplishes that resuit by Improved means more re- 
sembllng those found in déviées belonging to the prior art than the means 
adopted by the patentée. 

The claims In suit do not cover every thread-eye havlng a lengthwise bottom 
slot. without regard to (be other features specifled In them; nor every hand- 
threaded shuttle contninlng the "beak" and slots wherein a thread-eye is used 
"slotted along its bottom" or "havlng a lengthwise slot at its bottom portion." 
The defendant's shuttle cannot be sald to infringe merely because It embodies 
this feature. It does not appear that this feature, or any of the other features 
above thought to be novel with the patentée, would be patentable by Itself 
and Independently of the others. In view of the différences above referred to 
between It and the thread-eye or shuttle of the patent, I must hold that the 
defendant's shuttle does not infiinge. It is shown to bave had a considérable 
commercial success, which, as above stated, does not appear in the case of the 
patented deviee; but it cannot be said, in view of what appears, that this suc- 
cess was due to any enrbodiment in it of the invention covered by the claims 
in suit. 

There may be a decree dismisslng the blll, with costs. 

Nathan Heard, of Boston, Mass. (Frederick A. Tennant, of Boston, 
Mass., on the brief), for appellant. 

Marcus B. May, of Boston, Mass., for appellee. 

Before BINGHAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PER CURIAM. This is an appeal from the decree of the District 
Court dismissing a bill brought for infringement of letters patent to 
Pierre P. Daudelin, No. 737,714, September 1, 1903, for shuttle and 
shuttle-eye 
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We deem it unnecessary to repeat matter already dealt with to our 
satisfaction in the opinion of the District Court. We find in that 
opinion no error which was prejudicial to the appellant. There is 
force in the appellee's contention that, in view of Figs. 3 and 5 of 
the patent to J. R. Northrop, No. 568,207, the District Court was too 
libéral to the plaintiff in allowing to the patent in suit novelty in the 
location of a slot at the bottom or underside of the thread-delivery eye. 

But this does not require discussion; for, conceding this point to 
the appellant for the purpose of this appeal, we are satisfied with the 
reasoning and conclusion of the District Court. 

The decree of the District Court is affirmed, and the appellee recov- 
ers its costs of appeal. 



SNOW et al. y. KELLAU-TliOMASON CO. 

(Circuit Court of Appeals, Ninth Circuit. March 5, 1917.) 

No. 2893. 

Patents <S=>328 — Validitt and Infringement — Gâte for Ireigation Sys- 
tems. 

Tlie Kellar patent, No. 1,01(5,159, for a gâte for Irrigation Systems, the 
essential feature of whlch Is the means for attachlng the end of the irri- 
gation pipe to the gâte Is sufflciently spécifie, was not aiiticlpated, and 
discloses patentable Invention ; also helè inf ringed. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Wm. C. Van 
Fleet, Judge. 

Suit in equity by the Kellar-Thomason Company against Frank P. 
Snow and Frank S. Livingston, partners as the Snow Manufacturing 
Company. Decree for complainant, and défendants appeal. Affirmed. 

Frederick S. Dyon, of Los Angeles, Cal., for appellants. 
Charles C. Montgomery, of Los Angeles, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This is an appeal from a decree 
enjoining infringement of certain letters patent, No. 1,016,159, issued 
to Geo. E. Kellar, of which appellee is the owner. It is alleged by 
appellants that the patent is void for want of invention, for anticipa- 
tion, and for indefiniteness and uncertainty, both of spécification and 
claim. The claim is as follows : 

"A gâte having a plate vvlth an openlng through which water may flow, a 
pipe having Its end abuttlng against said plate ad.iacent to said opening, said 
plate having an outwardly pro.lecting flaiige encircling tlie end of said pipe 
and forming an annular space between the end of said pipe and said tlange, 
and a cementitious Aller in said annular space securlng said plate to 
said pipe." 

The object of the invention is declared to be to provide iniproved 
means for attaching a gâte or valve to the end of irrigating Systems 

^=>For otlier cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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pipe. Then are set out the spécifications. Thèse particularly describe 
the gâte or valve, which is provided with an outwardly projected 
flange, designed as one of the means of attaching the gâte or valve 
to the end of the irrigation pipe. The spécifications then proceed : 

"In attaching the gâte to the pipe, the end of the pipe is plaeed against 
the outer face of the ring 12, so that the bore of the pipe registers with the 
openings 7 and 7a. The annular flange 15 is of enlarged dlameter, so that 
an annular space is formed between the end of the pipe and the tiange. With 
the pipe applied to the gâte in this position, I fill this annular space with a 
tiller of cernent or a sinillar composition, which is adapted to set and 
harden in place. After this cernent 16 hardens, the gâte wlll be found to be 
securely fastened to the pipe, for the cément attaches Itself to the outer sur- 
face of the pipe and the inner surface of the flange 15." 

Exception is taken to the spécifications, in that they do not describe 
the method or process of compounding the filler of cernent, which con- 
stitutes one of the means of uniting the valve to the end of the pipe. 
The criticism fails to discern the real éléments of the device, one of 
which consists of the filler of cément, or, as styled in the claim, a 
"cementitious" filler. The ingrédients going to make up the filler or 
the manner of their compounding hâve no place in the patent as an 
élément; but any compound or primary élément, if need be, having 
the property of cément, and which will cause substances to adhère, 
satisfies the requirement of the patent. The case of The Incandescent 
Lamp, 159 U. S- 465, 16 Sup. Ct. 75, 40 L. Ed. 221, and other cases 
of like import, applying section 4888, Revised Statutes (Comp. St. 
1913, § 9432), are therefore not in point. 

The device which the patent is designed to protcct is a simple one, 
as will be appreciated by référence to the spécification above quoted, 
and in particular it consists in the annular flange extending from a 
plate so adapted to encircle the end of the pipe as to form an annular 
space between the flange and pipe, which space is to be occupied by 
a filler of cément or similar composition for securing the flange and 
thereby the plate to the pipe. The plate has an opening conterminous 
with the cavity in the pipe, which opening is provided with a valve 
or gâte for controlling the outflow of the water. The gâte or valve 
is, however, merely an old élément in the combination. 

Several devices hâve been previously patented for securing gâtes 
or valves to the ends of pipe for the purpose of controlling and reg- 
ulating the outflow of water, and for uniting sections of pipe at the 
joints. Generally, however, thèse gâtes are held to the pipe, or the 
sections of pipe are held together, by means of lags and bolts, or yokes 
and grooves, or some such contrivances, combined with cément fillers, 
but are not dépendent alone upon the adhesive property of the cément. 
Thus it will be seen by référence to the Seitz patent that the plate 
with which the gâte co-operates is secured to the end of the pipe by 
means of bolts, extending from the plate through a clamping plate, 
which engages the bell of the conduit on tlie outside. True, the bell 
of the conduit overlaps the flange extending from the plate, so that 
a space is left which is filled with cément or other suitable packing 
material for the purpose of making a water-tight joint ; but the func- 
tion of the cément is to make a water-tight joint, not for securing the 
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p\pt to the head of the gâte. That is to be donc by means of the 
clamping plates and the bolts, 

So it is in the Worley and Buttorff patents. In the former a coUar 
is devised of lesser diameter than the cavity of the pipe, which is in- 
serted part way into the pipe and firmly affixed to the pipe by luting 
of cément laid against the end of the pipe and around the collar, and 
extending into the annular space between the collar and the pipe. The 
gâte is secured to the pipe and the collar by means of two continuons 
wire-clamping members, so constructed that the ends extend through 
the luting of cément and the collar, and so bent as to receive the 
gâte between such members and the collar. In the latter patent a cor- 
rugated iron pipe or conduit is connected with the headgate frame; 
the frame being provided with a collar inclined inwardly as it extends 
rearwardly, equipped with eyes or apertured lugs. From thèse eyes 
or lugs bolts are extended rearwardly to and through lugs made fast 
to the conduit. In addition a body of cément is placed between the 
collar and the inner extremity of the cqrrugated iron pipe or conduit, 
ail of which serves to bind the pipe to the headgate frame. 

Referring to the joining together of sections of pipe or conduit, the 
Hassall and Bentjey patents are good illustrations. The Hassall pat- 
ent employs the spigot and bell. The spigot end is inserted into the 
space formed by the bell, and tightly fitted around the spigot end are 
two excentric rings. Between the two adjoining surfaces of tbe rings 
a plastic cément is placed by which a tight joint is formed. At the 
outer ends of thèse rings, and within the annular space of the spigot 
and bell still left, Portland cernent is pressed to dose the mouth of 
the socket. 

The Bentley patent employs the spigot and bell; the spigot end 
being provided with a groove running around it. This groove reaches 
within the bell. The bell is provided at the outer end with a rim 
extending inward. The two parts being put together, an annular space, 
which is formed, is fiUed with cément, thus locking the section firm- 
ly together. Besides thèse, a type of joining the ends of sections of 
pipe is illustrated in the International Library of Technology (volume 
98). In this illustration the bell and spigot are used. An oakum 
packing or gasket is first laid around the spigot end in the annular 
space, and is tamped back to the bottom of the joint. The rest of the 
space is then fiUed with a cément mortar, which extends out of the 
pipe a short distance and is sloped up against the end of the bell. 

In ail thèse instances the dominating idea is the firmly annexing of 
a gâte or valve to the end of the pipe, or the securing of a compact 
and stable union of différent sections of pipe, and the question is pre- 
sented whether there is in any of them anticipation of the Kellar 
patent. 

From the testimony it appears that there is not the same longitudinal 
pressure tending to break apart sections of pipe joined together for 
use as there is at the headgate, which bas a tendency to blow it ofif 
as explained by some of the witnesses. This is conceded by Binckley, 
a witness for appellants. Referring to the Hassall patent, he says: 

"I don't thlnk I would say that this joint, as shown hère, could be com- 
pared to the gâte as dlsclosed in the plalntlfTs patent, this being purely a 
joint In a pipe Une." 
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Such appears to be the consensus of opinion ot expert witnesses, 
including the inventer of the alleged device. The idea of constructing 
a stable joint and uniting différent sections of pipe is to withstand 
latéral pressure, and not longitudinal, and to secure strength in sus- 
taining a continuous pipe line. The idea is but little suggestive of an 
approved method of durably annexing a headgate to the end of the 
pipe, where the longitudinal or outward pressure against the headgate 
is to be overcome. 

It appears, furthermore, that controlled by previous expérience and 
the prior art it was thought to be essential that a headgate, in 
order to vi^ithstand the outward pressure of the water against it, should 
be attached to the end of the pipe, by the appliance of some such means 
as lugs and bolts, or yokes and grooves, and the like, with cément 
union, se as to firmly unité the parts together, and prevent breaking 
away or parting. The notion that a flange or collar, passed over the 
end of the pipe, forming an annular space, and this filled with ce- 
rnent, would suffice to give the requisite strength to withstand the 
longitudinal water pressure, had not been hit upon. Indeed, those 
versed in the prior art believed that, because of the tendency of iron 
or vitrified material, and other substances out of which pipes are made, 
to expand and contract by the influence of heat and cold, cernent would 
not adhère with sufficient strength to resist the anticipated pressure. 
It bas been discovered, however, that the notion is fallacious, and that, 
on the other hand, the cément does adhère with ample strength to 
resist the pressure ifor ail practical purposes of irrigation. This would 
seem to be an advance upon the prior art. 

The only patent that appears to at ail approach the idea is that of 
Worley. In that the flange is pushed part of its length into the pipe, 
and, being smaller in circumference than the inner circumference of 
the pipe itself, affords an annular space. This space is filled with 
cément as in the patent in dispute. But, not only this, the cernent is 
carried up against the end of the pipe, and extends outwardly to cover 
the exposed portion of the flange. It is through this part of the cé- 
ment and the flange itself that the wire-clamping members are ex- 
tended. It will be observed that the clamping members do not extend 
through the pipe itself, but only through the cernent laid up against 
the end of the pipe and extended along the flange and into the annular 
space. It may be supposed that the inventer believed he was obtain- 
ing greater adhesive strength by carrying the cément up against 
the end of the pipe, and that virtually he was securing an extension 
of the pipe itself, so that the idea was really to anchor the clamping 
members into the pipe, for he says : "The collar may be regarded as 
a section of the pipe." However this may be, it is plain that the in- 
venter had in mind the idea of overcoming pressure from without, 
and not from within, the pipe. The headgate was designed to con- 
trol the inflow of the water, not its outflow, and the pressure to be 
overcome tended to drive the flange or joint inward, not outward. So 
that the idea of securing strength at the union to prevent the headgate 
blowing out never presented itself to the inventor. It therefore ap- 
pears to us that there is nothing in the prior art to indicate anticipa- 
tion as it respects the appellee's patent. 
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The next inquiry is : Does the device show the exercise of inventive 
faculty; or does it consist merely in the apphcation of mechanical 
skill and the use of common knovvledge of the art? As previously in- 
dicated, the adhesive property of cernent was well knôwn to the art, 
but no one had struck upon the idea that the adhésion would be of 
sufficient strength to overcome the outward pressure of the water at 
the headgate used for practical irrigating purposes. AU were obsessed 
with the idea that the headgate must be otherwise anchored to the 
pipe to prevent its being blown off. The inventor was not himself 
sure of his ground until he tried the experiment and found that the 
cernent adhered with sufficient force to meet his purpose. His knowl- 
edge of the prior art did not teach him what he thus discovered or 
ascertained. Nor was it a case of the mère apphcation of mechanical 
skili, because the strength of the adhesive property of the cernent was 
then unknown as applied to the purpose which he desired to accom- 
plish. True, the discovery was exceedingly simple, and it is an ob- 
ject of wonder why everybody, or at least every mechanic, did not 
appreciate the mechanical efïect. Yet it is true that no one seems to 
hâve known it. But because the contrivance appears simple after it 
has been once developed affords no absolute reason why it lacks nov- 
elty. Indeed, the most simple contrivances sometimes présent the 
clearest examples of the product of inventive faculty, and we quite 
agrée with the learfted District Judge that the présent device involves 
invention. "It involves that which is new in the art, the last step, as 
it has been termed." See Gandy v. Main Belting Co., 143 U. S. 587, 
12 Sup. Ct. 598, 36 L. Ed. 272. Further than this, the fact appears in 
évidence that the device went into immédiate and gênerai use, super- 
seding other devices, and reduced very much the cost to the user, 
which is évidence in itself of novelty as well as utility. 

It can scarcely be questioned that the appellants' devices are in- 
f ringements upon the Kellar patent, and, it being ascertained that the 
Kellar patent is valid, the decree of the court below will be affirmed. 



POMONA FRUIT GKOWERS' EXOH. v. STEBLER. 

(Circuit Court of Appeals, Ninth Circuit. Marcli 19, 1917.) 

No. 27»2. 

1. Godets <®=>405(3) — Fedeeal Couuts — Appealable Decreœis — Dismissal, 

Wliile an appeal to the Circuit Court of Appeals does not lie from the 
taxation of costs by the clerk of a District Court, a decree permitting a 
complainant to dlsmiss at the costs of the défendant involves a broader 
question and is appealable. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097, 1099.] 

2. Patents ©=»325 — Suits for Infbingement — Costs on Dismissal. 

Where, pending a suit for Infrlngement by the owner of a patent 
against the manufacturer of infringing machines, he commenced numerous 
sults against customers of the défendant, which were stayed by the 
court, and on an accounting in the principal case he recovered full dam- 
ages for ail sales made by the manufacturer, on his subséquent dismissal 
of the suits against customers, he is not entitled to recover his costs. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. |§ 607-612.] 

€=:3For otlier cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexe* 
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Appeiil from the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Suit in equity by Fred Stebler against the Pomona Fruit Growers' 
Exchange. From a decree of dismissal at defendant's cost, défendant 
appeals. Reversed. 

N. A. Acker, of San Francisco, Cal., for appellant. 
Frederick S. Lyon, of Los Angeles, Cal, for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. ,This case g;rows out of the litigation be- 
tween Stebler and the Riverside Heights Orange Growers' Association 
and Parker, for infringement of United States reissue letters patent 
No. 12,297, granted to Robert Strain on December 27, 1904, for an 
improved fruit grader ; the letters patent having been duly assigned to 
this complainant, Stebler. Stebler v. Riverside Heights Orange Grow- 
ers' Association, 205 Fed. 735, 124 C. C. A. 29. The report shows that 
this court reversed the action of the District Court, which had decreed 
a dismissal of Stebler's suit. Thereafter, before référence to a master 
for an accounting was had, Stebler filed 31 suits in the District Court 
for the Southern District of California (the présent being one of that 
number) against sundry diiïerent users of the infriagijig machines man- 
ufactured and sold by George D. Parker, one of the défendants in the 
suit (No. 1562) referred to. After the 31 suits were filed, Parker, de- 
fendant in suit 1562, asked the court for an order to restrain the prose- 
cution of the suits so brought against the users, and to restrain the filing 
of additional threatened suits against other vendee users, of the ma- 
chines manufactured and sold by Parker. Judge Wellborn duly re- 
strained the plaintiff from the prosecution of the commenced suits, and 
enjoined him from bringing any additional suits against users vi^ho were 
customers of Parker. From the order of injunction so made appeal 
was taken to this court, and in Stebler v. Riverside Heights Orange 
Growers' Association, etc., 214 Fed. 550, 131 C. C. A. 96, L. R. A. 
1915F, 1101, the order of the District Court was restricted and sus- 
tained. 

Thereafter a référence to a master was had, and an accounting tak- 
en in the infringement suit (No. 1562), and a report made by the mas- 
ter, recommending that certain damages and profits should be paid by 
Parker to Stebler as gains and profits realized by Parker from the 
manufacture and sale of machines infringing the patent involved in 
suit No. 1562, including the machines purchased by the défendant here- 
in, the Pomona Fruit Growers' Association, as well as other users re- 
ferred to in the injunction case. The master's report was confirmed 
by the District Court, and judgment entered accordingly. Thereafter 
the judgment for profits and damages and costs in suit No. 1562 was 
fully paid and satisfied by the défendants Parker and Riverside Heights 
Orange Growers' Association. S orne time afterwards the Pomona 
Fruit Growers' Exchange, défendant in the District Court, and the de- 
fendants to each of the other pending suits, moved the District Court 
for a dismissal of each and ail of the suits, with costs to the complain- 
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ant. This motion for dismissal recited that the litigation was for in- 
fringement; that the machines involved in the infringement suit were 
purchased from Parker, one of the défendants to equity suit 1562, 
Parker being the manufacturer and seller of the alleged infringing rna- 
chines ; that an accounting and final decree had been had in equity suit 
1562, and Parker had accounted for the machines involved in the suit 
then pending, and that the judgment for damages and profits had been 
satisfied by Parker, and that as a conséquence the infringing machine 
was released, and free right to the use thereof was given to the user; 
and that no necessity existed prior to the accounting for the institution 
of suit against the défendants, who were mère users of the infringing 
machines manufactured and sold by Parker, and that no machine is in- 
volved in any of the suits which has not been accounted for by Parker 
and included in the judgment for damages and profits. After a hear- 
ing the court denied the défendants' motions to dismiss, with costs to 
défendants, but granted a counter motion made by the complainant, 
Stebler, and dismissed the présent suit and ail the other suits referred 
to, with costs to plaintift's ; that is, at the cost of the respective défend- 
ants therein. Decrees dismissing the complaints were then enter- 
ed, and awarding Stebler, complainant, judgments against the varions 
défendants for costs and disbursements. 

The défendant Pomona Fruit Growers' Exchange appeals and as- 
signs as error.the action of the court denying its motion to dismiss the 
suit at complainant's cost, and in granting complainant's motion to dis- 
miss at défendants' costs, and also in allowing to complainant herein a 
solicitor's fee of $20 as part of the costs. 

[1] This being a case where there is a decyee of dismissal in a suit 
against a user of an infringing machine manufactured and sold by de- 
fendant, we think appellant is fairly entitled to hâve a décision of 
the court, notwithstanding the only question which appellant présents 
pertains to that portion of the decree of the lower court which adjudges 
costs against appellant. It is true no appeal lies directly to this court 
from the taxation of costs by the clerk of the District Court (Tyler 
Mining Co. v. Sweeney, 79 Fed. 281, 24 C. C. A. 578), and that no ap- 
peal by motion or otherwise to the District Court appears to hâve been 
taken by the appellant herein. But the question involved is a broader 
one, for the appeal présents, not the legality of any spécial item or 
items of costs or disbursements taxed by the clerk, which are properly 
first reviewable in the District Court, but the validity and justice of the 
decree of the court dismissing the suit on plaintifï's motion at any cost 
at ail to défendants. 

[2] The history of the litigation discloses that this court, when it 
upheld the order of the District Court restraining plaintiff from pro- 
ceeding with the 31 suits and from instituting more suits, expressed the 
opinion that the infringing machines held by the users who had bought 
from Parker were free from the monopoly of the patent when the 
manufacturing infringer paid the plaintiflf full damages and profits. 
The language of the court, speaking through Judge Morrow, was as 
f ollows : 

"There was thus dlstinctly provlded a metbod whereby the plalntlff mlght 
recover ail losses suffered by hlm by reason of the Infringement of his patent 
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— those In the nature of damages as well as those in the nature of profits re- 
ceived by the iufringing défendants. There is no controversy in the case as 
to the financial abillty of the défendants to respond to whatever .l'udgment 
inight be finally reudered against them upoii the final hearing of the case. 
To permit the plaintiff, under siich circumstances, to institute and maintam 
sults against the cnstomers of the défendants, to whom the Infringing ma- 
chines hâve passed, would, it Is obvions, be harassing, annoying, and ex- 
pensive, and would place the plaintiff In a position to maintaln the suits to 
recover full compensation in a double proportion for the losses suffered by 
him by reason of the inf ringement." 

In the situation of the case after the mandate of this court went 
out, there was no reasonable necessity for Stebler to institute the many 
suits begun, until the manufacturing infringer was accorded opportu- 
nity to respond under an accounting. It is our opinion that it was in 
conflict with the view of this court that the défendant customer user 
should be adjudged to pay costs in a suit needlessly instituted and har- 
assing in its nature, and that therefore the discrétion of the lower court 
was abused in the order made. 

We are cited by appellee to American Caramel Co. v. White, 234 

Fed. 328-334, C. C. A. , as upholding appellee's contention that 

as plaintiff Stebler had a right to injunction at the time of the filing 
of the suit for infringement, subséquent events could not give the de- 
fendants the right to co.sts. But in that case there were full proof s and 
final hearing and décision on évidence to sustain infringement and 
vaHdity of patent. The District Court held the patent invalid and dis- 
missed the bill. The Court of Appeals reversed the District Court, and 
pending décision on appeal the letters patent expired ; but it was held 
the right to recover profits and damages which had accrued during the 
period of infringement was not taken away, and that, as the complain- 
ant was entitled to injunction on the establishment of its patent and in- 
fringement, complainant was entitled to costs of suit, together with re- 
coyery of profits and damages, under the accounting to be had. 

The decree of the District Court is reversed, in so far as it imposed 
costs upon the appellant herein, and the cause is remanded, with direc- 
tions to modify the decree entered, so as to award costs and disburse- 
ments to défendant appellant herein. Costs of this appeal to be taxed 
to appellee herein. 



IIOBSON V. IMPERIAL TOBACCO CO. OP GREAT BRITAIN & IRELAND, 

Limited. 

(Circuit Court of Appeals, Pourth Circuit. February 19, 1017.) 

No. 1467. 

Patents <S=>328 — Infringement — Process of Treating Tobacco. 

The Hobson patent, No. 642,609, for a process of treating tobacco to 
fiavor the same, held not infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Lynchburg ; Henry Clay McDowell, Judge. 

Suit in equity by William Daniel Hobson against the Impérial To- 
bacco Company of Great Britain & Ireland, Limited. Decree for de- 
fendant, and complainant appeals. Affirmed. 

^=9For otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexai 
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F. C. Moon and G. E. Caskie, both of Lynchburg, Va. (W. M. Sniilh 
and B. B. Woodson, both of Cumberland, Va., Caskie & Caskie, of 
Lynchburg, Va., E. Warren Wall, of Farmville, Va., C. E. Doyle, of 
Washington, D. C, and Moon & Moon, on the brief), for appellant. 

John M. Coit, of Washington, D. C. (J. Tinsley Coleman, of Lynch- 
burg, Va., and John Pickrell, of Richmond, Va., on the brief), for ap- 
pellee. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

DAYTON, District Judge. Hobson instituted this suit in equity in 
the court below for alleged infringement of his patent. No. 642,609, 
for an improved process of treating tobacco, granted February 6, 1900, 
The court below dismissed his bill. The improved process claimed in 
this patent is ; 

"First, in curlng leaf tobacco ; secondly, drying the same, and subsequently 
imparting a flavor thereto by slmultaneoiisly comminglliig smoke and steam 
in a closed réceptacle and subjectiiig tbe cured and'dried leaf, within sucb 
réceptacle, to tbe combined and simultaueous action of the commingled 
agents, whereby the steam opeus the pores of the dried and cured leaf and 
the smoke permeates the latter." 

In practical use and application of this patented process, Hobson 
took a box, having an open top, divided it into two divisions or cham- 
bers by means of a perforated partition or false bottom. In the upper 
chamber he supported the tobacco leaf, to be treated, by hangers or 
strips, having terminal hooks engaging the upper edges of the box at 
opposite sides thereof, and vi^hen the tobacco leaf was so placed in the 
box, he closed the open top thereof by an arched cover, in order to 
confine the smoke and steam, which cover could be readily lifted in 
order to remove the leaves when treated. The lower division or cham- 
ber he constituted a fire box or smoke chamber, fitting it with a suitable 
door and an ordinary draft register to supply the fuel with sufficient 
air to promote the combustion necessary for the production of smoke. 
He preferred to use oak or hickory, but claims any suitable variety of 
wood can be used in this fire box or smoke chamber. The smoke thus 
created in this fire box or smoke chamber is designed to pass upward, 
through the perforated partition or false bottom, into the upper or to- 
bacco containing chamber into which, at the same time, he introduced 
from the outside steam by means of a steam inlet pipe. 

It is at once apparent from an examination of the patent claim that 
its practical application must, if upheld at ail, be confined to very nar- 
row limits. The use of beat, water evaporation and smoke in eu ring 
tobacco has long been in use by the farmers in securing the condition 
of the product required to make it at ail salable. The use of the pri- 
mary éléments, beat, smoke, and steam, are of course commun. The 
claim, therefore, if upheld, must be because of the new and novel 
means or appliances by which they are conjoined and applied. How- 
ever, no matter what views we may entertain as to the original va- 
lidity of the patent, as we view the case, it becomes unnecessary for us 
to pass upon that question. It expired the very day this cause was sub- 
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mitted to us. The défendant dénies infringement. Its counsel, in their 
brief , correctly describe its method and opération to be as follows : 

"It has an annex to its factory at Lynchburg, buUt of brick and steel with 
a composition roof, about 90 feet long, 25 to 30 feet wide, and 25 to 30 feet 
higïi. It is divided in the middle by a fire wall, and there are four furnaces for 
cacli of the two divisions, two furnaces on eacli side of eacti division. Tliese 
furnaces extend from tlie walls into tlie annex at ttie ground or floor for a 
distance of about 6 or 7 feet; fuel being placed in them from tlie outside 
through an entrance flusli wltli the walls of the building. The two furnaces 
on each side of a division are connected on the inside to a flue extending the 
length of the compartment, so that the smoke and products of combustion in 
the furnaces pass into the flues. Thèse flues inside the compartment hâve at 
intervais of three or four feet openings about 8 or 10 inches in diameter to 
permit the smoke and products to pass into the compartments ; the opening 
being covered with wlre cloth to prevent sparks passing into the compart- 
ment. In the ground between and parallel to the two flues in each com- 
partment is a concrète trough, about 14 or 15 inches deep and 8 or 10 inches 
wide, which is adapted to contain water, and it is provided with an automatic 
valve to control the supply of water. Along the bottom of the trough there 
is a perforated steam pipe, which may be supplied with steam from the 
boilers. There are valves outside the building to eut off or control the supply 
of water and steam at wlll. Each compartment is provided with numerous 
ventilators in its upper part." 

It fully appears from the évidence that neither the apparatus nor 
the processes are the same as plaintiff's. The tobacco in this annex 
is not treated in "a closed réceptacle"; nor is it subjected to the "com- 
bined and simultaneous action of" commingled smoke and steam. No 
steam is directly used. It is simply discharged under the water occa- 
sionally for the purpose of increasing water evaporation. But more 
important than this is the fact that defendant's process takes the tobac- 
co for treatment at a stage before Hobson's process is appHcable. In 
other words, the defendant's process takes the tobacco, only partially 
cured by the farmer, before it is dried, hangs it on trucks which are 
run into this annex on iron tracks, at différent levels, and for two days 
subjects it to a warm, smoky atmosphère, thereby completing the cur- 
ing opération, only partially donc by the farmer, and then, by nieans of 
a machine, a Proctor drier, dries it finally to the state required for 
shipment. On the other hand, Hobson's process designs to take the 
tobacco only after the full curing of it for shipment has been secured, 
and, for the sole purpose of securing the desired flavor, subjects it to a 
"last treatment prior to its being placed in a hogshead or package for 
shipment," which last treatment, it is stated, can be accomplished by 
him in a few minutes. 

It by no means follows that, because the défendant, by common and 
well-known methods, in completing the partial curing necessary to be 
donc, secures this flavor desired, he thereby inf ringes Hobson's process. 
We are clear that it does not so infringe it, and that tlie court below 
rightly held that his bill should be dismissed. 

Affirmed. 
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UNIT CONST. CO. v. HUSKEY MFG. CO. 

(District Court, E. D. Pennsylvanla. Marcli 24, 1917.) 

No. 1595. 

1. Courts <@=290 — Jueisdiction or Fedebal Godets — Joinder of Causes of 

Action. 

A fédéral court is not glven jurisdlctîon of a suit for unfair com- 
pétition between citizens of the saaïie state by tbe fact tbat It Is joined 
with a cause of action for intringement of a patent, nor because tlie 
unfair compétition charged is connected witb the sale of the alleged in- 
friuging articles. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 832.J 

2. Patents <®=>226—Trade- Marks and Tbade-Names ®=>(>8 — "Infuingement" 

AND Unfaie Compétition Distinguished. 

Patent intringement and unfair compétition In trade are separate 
causes of action, distinct in their nature. Patent infringement is the 
violation of an exclusive monopoly created by statute, while no élément 
of monopoly is involved in unfair compétition. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 357 ; Trade-Marks 
and Trade-Names, Cent Dig. g 79. 

For other définitions, see Words and Phrases, First and Second Séries, 
Infringement.] 

B. Trade-Marks and Trade-Names iS=>68 — "TJnfaie Compétition." 

The doctrine of unfair compétition does not forbid or discountenance 
the manufacture or sale by any one of articles belonging to the class con- 
stituting the sub.iect of such compétition. It merely prohibits a frauda- 
ient or vi^rongful placing of the articles on the market in such manner or 
dress as to deceive or be calculated to deceive a purchaser Into the beliet 
that such articles were manufactured or prepared and directly or in- 
dlrectly placed on the market by persons other than those praeticing 
such unfair compétition. The essence of the doctrine Is that no one is 
to be allowed fraudulently to palm off upon the public hls goods as 
those of another. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79. 

For other définitions, see Words and Phrases, First and Second Séries, 
Unfair Compétition.] 

In Equity. Suit by the Unit Construction Company against the 
Huskey Manufacturing Company. On motion by défendant to dismiss 
bill as to one cause of action alleged. Motion granted. 

Murdoch Kendrick, of Philadelphia, Pa., and J. Granville Meyers 
and R. B. Cavanagh, both of New York City, for plaintiff. 
Howson & Howson, of Philadelphia, Pa., for défendant. 

BRA'DFORD, District Judge. The Unit Construction Company, 
a corporation of Pennsylvania, has brought its bill against the Huskey 
Manufacturing Company, a corporation of the same state, charging 
infringement of letters patent of the United States No. 1,176,692, for 
improvements in unit partition and wall construction, and design let- 
ters patent of the United States No. 49,232 for a design of a wall 
panel or partition. The plaintiff further allèges that the défendant has 
been guilty of unfair compétition. The défendant has moved that 

@=»For other cases see same toplc & KBY-NUMBER in ail Kejr-Numbered Dlgesti & Indexes 
241 F.— 9 
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the bill be dismissed so far as it seeks relief on the ground of unfair 
compétition, for the reason that both parties being citizens of Pennsyl- 
vania this court has no jurisdiction to grant relief on that ground. 
Aside from patent infringement the bill, both in form and in substance, 
allèges and seeks relief for unfair compétition. The first paragraph 
of the stating part of the bill states that : 

"In the said eastern district of Pennsylvanla this défendant has also com- 
mitted the acts of unfair compétition hereinafter compiained of." 

Paragraph 14 is as f ollows : 

"14. This plaintiff says that In order to make known to purchasers and 
to tlie public the merits and advantagës of said patented inventions and 
to thereby create a legitiniate demand therefor, this plaintiff has continuous- 
ly earried on an exteusive campalgn of advertising both by clrculars, cata- 
logues, circular letters and the iike, and by advertlsements in trade journals 
and national magazines. Thèse, circulars, catalogues and advertlsements hsive 
contained cuts accurately representing the design and appearance of plaintilï'a 
patented inventions, and in the case of the catalogues, particularly, cuts rep- 
resenting detailed features of plalntiff's construction hâve been showu ; 
that in this .connection plaintiff has been put to and about great expense and 
effort in designing and devising a novel and ingenious diagrammatic System 
illustrative of installations of the patented booths, tlie partitions and the 
Iike, and in conjunction therewith a System of list-price on installations ap- 
plicable to and to be read in conjunction vvith the diagrammatic System, sucli 
diagrammatic System and list-price of Installations to be used in conjunction 
therewith is illustrated on pages 4 and 5 of a sample of one of plaintitï's 
printed circulars attached hereto and made a part of this bill and marked 
'Plalntiff's Exhlbit A — PlaintifC's Circular.' Furthermore, In Its circulars 
Iike the sample 'Plalntiff's Exhlbit A — Plaintiff's Circular,' this plaintiff has 
embodied cuts or pictoriaJ représentations of certain actual installations made 
by it for customers, and to obtain which it was put to and about considérable 
expense. This plaintiff has expended large sums of money in such advertls- 
ing, in addition to salaries and other expenses of salesraen in promoting 
and forwarding the sale of thèse patented structures. In ail of plaintiff's 
advertlsements attention has lïeen directed to the fact that thèse patented 
structures were manufactured by plaintiff, and by reason of such advertising 
the purehasing public generally hâve become familiar with the designs and 
ajïpearance of plaintiff's Inventions. Manufacturers of similar goods hâve 
generally respected plaintiff's rights in said patented structures and design, 
and in and to its advertising matter thereof, but this défendant, Huskey 
Manufacturing Company, vvell knowing ail of the tacts above set forth, with- 
out right or authority and against the wlU of plaintiff, and for the purpose 
of appropriating to itself a part of the profits rightfuUy due to the plaintiff 
from the sale of structures embodying plalntiff's patented inventions has 
Imitated and duplicates plaintiff's patented structures in ail their essential 
features, and has advertlsed such imitations for sale through -the médium 
of catalogues, circulars and the Iike, and has inserted in said catalogues, cir- 
culars and the Iike, cuts, plans of diagrammatic Systems and list-price installa- 
tions in imitation of plaintiff's advertising matter, and has shown in such cir- 
culars and catalogues, the infringing structures in the exact position in which 
they are shown in plaintifi''s advertlsements, circulars and catalogues relating 
to its patented structures. Such catalogue or circular of the défendant is at- 
tached hereto and made a part hereof, and is marked 'Plaintiff's Exhibit B— 
Defendant's Catalogue.' Plaintiff further says that the infringement and imi- 
tations of plaintiff's patented structures thus wrongfuUy manufactured and 
sold by the défendant as herein complained of, are of inferior manufacture 
of the structures of plaintiff, and are sold to merchants and the dealers at a 
price materially below that at which plaintiff''s patented structures are sold 
to the merchants and the dealers, and that the appearance of defendant's in- 
fringing structures are so similar to the patented structures of plaintiff' as to 
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be likely to deceive purchasers, froni ail of vvhich wrongful acts the défend- 
ant lias secured and is securing a large amount of the profits which this plain- 
tllï as owner of said pateiited structures is justly entitled, and by reason of 
the inferior quality of defendant's imitation and Infrlnging structures, the 
l'eputîiUon of plaintiff's patented structures lias been, and is being damaged 
in the minds of the purehaslng public, as this plaintiff là informed and 
believes." 

[1-3] The plaintîfï prays not only that the défendant be restrained 
from infringing the two patents, or either of them, but "from using 
cuts, reproductions, and advertising or printed matter so similar in 
appearance to plaintiff's cuts or reproductions, advertising or printed 
matter as would be likely to deceive and confuse purchasers" ; and 
further, that the plaintiff "may hâve such other and further relief as 
to this court may seem meet." This prayer is broad enough to cover 
not only damages and profits for patent inf ringement, but damages for 
unfair compétition. If patent inf ringement were not charged in 
the bill undoubtedly this court would lack jurisdiction owing to iden- 
tity of citizenship as between parties. But it is urged that relief on 
the ground of unfair compétition may be treated as merely incidental 
to the principal relief sought, namely, that for patent infringement. 
and that, the court having jurisdiction over the patent litigation, in- 
cidental relief may be given on the former ground. And it is further 
urged that on the assumption that relief cannpt be given in this suit 
on the ground of unfair compétition as such the allégations of unfair 
compétition may be treated as disclosing a deliberate and fraudulent 
intent accompanying the alleged infringement. While thèse conten- 
tions do not wholly lack judicial support, I think there is fatal vice in 
each of them. Patent infringement and unfair compétition in trade 
are separate causes of action, distinct in their nature. There are es- 
sential différences between them. Patent infringement is the viola- 
tion of an exclusive monopoly created by statute. No élément of 
monopoly is necessary or involved in unfair compétition; The doc- 
trine of unfair compétition does not forbid or discountenance the man- 
ufacture or sale by any one of articles belonging to the class consti- 
tuting the subject of such compétition. It merely prohibits a fraudu- 
lent or wrongful placing of the articles on the market in such manner 
or dress as to deceive or be calculated to deceive purchasers into the 
belief that such articles were manufactured or prepared and directly 
or indirectly placed on the market by persons other than those prac- 
ticing such unfair compétition. The essence of the doctrine is that 
no one is to be allowed fraudulently to palm ofï upon the public bis 
goods as those of another. The establishment of unfair compétition 
requires proofs and the application of principles radically différent 
from those necessary to support a charge of patent infringement. 
VVhat is necessai-y to constitute an act of infringement lacks some of 
the essential éléments of unfair compétition. In no legitimate sensé 
can it be claimed that relief for unfair compétition is incidental to 
relief for patent infringement. The court has no jurisdiction over 
an unfair compétition controversy between citizens of the same state, 
and the coupling of the two causes of action in the bill in question is 
not only unsupported by principle and calculated to embarrass the 
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orderly administration of justice, but, with respect to the charge of 
unfair compétition, is forbidden by the jurisdictional limitation of ju- 
dicial power. The conclusion thus reached is supported and required 
by the authorities. Rule 26 of the equity rules prescribed by the Su- 
prême Court (201 Fed. v, 118 C. C. A. v), it is true, provides that "the 
plaintiff may join in one bill as many causes of action, cognizable in 
equity, as he may hâve against the défendant." That rule recognizes 
that causes of action against a défendant joined in one bill may not 
under ail circumstances be "conveniently disposed of together," for 
in such case the court "may order separate trials." But however that 
may be, it is clear that a mère rule, though prescribed by the Su- 
prême Court, cannot override the statutory limitation of jurisdiction 
imposed upon this court. In Geneva Furniture Co. v. Karpen, 238 
U. S. 254, 259, 35 Sup. Ct. 788, 789 (59 L. Ed. 1295), the court said: 

"It hardly needs statement that the jurisdiction as limited and flxed by 
Congress cannot be enlarged or extended by uniting In a single suit causes 
of action of which the court is without iurisdletlon wlth one of whlch it has 
jurisdiction. Upon thls point the rule otherwise prevailing respecting the 
jolnder of causes of action in suits in equity must of course yleld to the ju- 
risdictional statute." 

Among the numerous cases declaring and applying the principle 
thus authoritatively enunciated by the Suprême Court are Cushman 
v. Atlantic Fountain Pen Co. (C. C.) 164 Fed. 94; National Casket 
Co. V. New York & Brooklyn Casket Co. (C. C.) 185 Fed. 533 ; Elec- 
tric Boat Co. V. Lake Torpédo Boat Co. (D. C.) 215 Fed. 377; Johns- 
ton V. Brass Goods Mfg. Co. (D. C.) 201 Fed. 368; Keasby & Matti- 
son Co. V. Philip Cary Mfg. Co. (C. C.) 113 Fed. 432; King & Co. 
V. Inlander (C. C.) 133 Fed. 416; Mecky v. Grabowski (C. C.) 177 
Fed. 591, Burt v. Smith, 71 Fed. 161, 163, 17 C. C. A. 573. 

The position that the allégation of unfair compétition is proper as 
a disclosure of the aggravated character of the infringement in its 
bearing upon the question of increased damages is equally untenable. 
In the fîrst place, this contention is inconsistent with the fact that 
the plaintiff complains in the bill of unfair compétition as such. And 
secondly, if under the bill as drawn increased or treble damages are 
recoverable it is compétent for the plaintiff after interlocutory decree 
to establish before the master facts and circumstances justifying and 
requiring an allowance in the final decree of treble damages. 

The bill must be and hereby is dismissed without préjudice so far as 
it seeks relief on the ground of unfair compétition in trade, with leave 
to the plaintiff within thirty days from this date to so amend the stat- 
ing part and prayers of the bill as strictly to limit the relief sought to 
profits and damages for patent infringement. 
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MECCANO, Limited, v. JOHN WANAMAKER, NEW YOEK. 
(District Court, S. D. New York. January 9, 1917.) 

1. Appeal and Errob <S=:3490 — Supekseadeas-^Effect. 

A supersedeas bond, given by the défendant in an infringement suit, 
wlio was tbe luauufacturer, on nppeal from a decree granting an injune- 
tion, is not a bar to a suit agniiist a customer oî défendant, brought in 
another jurisdiction pending tbe appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2264- 
2274.] 

2. Patents (S=:3.328 — Vai.iditt and Infiîingement— Meciianicai, Tôt. 

Tbe Hornby patent, No. 1,079,245, for a mechanical building toy, held 
infrlnged on motion for preliminary Injunction ; and défendant also held 
chargeable witb infringement of complainaut's copyrlgbted manuals of 
Instruction for building the toy structures. 

In Equity. vSuit by Meccano, Limited, against John Wanamaker,. 
New York. On motion for preliminary injunction. Granted. 

Ralph L. Scott, of New York City (Reeve Lewis, of New York 
City, of counsel), for complainant. 

Toulmin & Toulmin, of Washington, D. C. (H. A. Toulmin and H. 
A. Toulmin, Jr., both of Washington, D. C, of counsel), for défend- 
ant. 

AUGUSTUS N. H AND, District Judge, This is a motion for a 
preliminary injunction against (1) unfair compétition; (2) infringe- 
ment of copyrights No. 291,371 and No. 294,670; and (3) infringe- 
ment of patent No. 1,079,245. Judge Hollister has granted a final 
decree for the complainant in the Western District of Ohio upon the 
précise issues involved in this cause, and an appeal has been taken 
from Judge Hollister's decree, and the injunction suspended during 
the appeal. That suit was against the manufacturer of the mechanical 
construction toy involved hère. The catalogue was held to inf ringe the 
copyrights of complainant. This suit is brought against a customer of 
the défendant in that case. 

[1] It is urged that the suspension of the injunction pending that 
appeal precludes the relief hère sought. There is no basis in reason 
or authority for such a contention. Philadelphia Co. v. Edison Co., 65 
Fed. 551, 13 C. C. A. 40; Birdsell v. Shaliol, 112 U. S. 485, 5 Sup. 
Ct. 244, 28 L. Ed. 768. The supersedeas bcad in Ohio does not pro- 
tect the complainant against the infringement by this défendant. I 
hâve examined the briefs and the record in the Ohio case sufficiently 
to be in gênerai agreement with Judge Hollister, and I think it the 
fairest disposition of this motion to grant an injunction to the com- 
plainant upon filing a bond of $3,000, with the alternative provision 
that the injunction may be suspended pendente lite if the défendant 
shall file a bond in a like amount within ten days. Such a provision 
protects each party without imposing any serious burden upon either, 

[2] It seems quite apparent that the patent is infringed, and that 
diagrams and directions as to construction hâve been borrowed by 

<S=>For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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défendant from complainant's copyrighted catalogues, and that the 
System of construction adopted by the défendant is a direct imitation 
of complainant's System. The spacing of the holes in, and gênerai 
appearance of, the mechanical parts, seem to be practically identical. 
I do not think the books containing plates, or the covers or other orna- 
mentations of the catalogues of the défendant, are sufficiently similar 
to those of the complainant to mislead the public ; but the appearance 
of the plates themselves and the System of construction hâve been so 
deliberately taken by the défendant from the complainant that they 
are misleading, and corne within the décisions of Enterprise Mfg. Co. 
V. Landers, Frary & Clark, 131 Fed. 240, 65 C. C. A. 587, Yale & 
Towne Mfg. Co. v. Aider, 154 Fed. 37, 83 C. C. A. 149, Rushmore 
V. Manhattan Screw & Stamping Works, 163 Fed. 939, 90 C. C. A. 
299, 19 L. R. A. (N. S.) 269, and Prest-0-Lite Co. v. Davis et al, 215 
Fed. 349, 131 C. C. A. 491. 
The motion is granted to the extent indicated. 



MURPHT V. FORD MOTOR CO. et al. 

(District Court, S. D. Ohio, W. D. November 23, 1916.) 

No. 108. 

Bankbuptct ®=>300 — Stibstituted Service — Pbopertt Within District — 
Choses in Action. 

In a suit by a trustée In bankruptcy to set aslde as a préférence an 
asslgnment of a debt owlng to the bankrupt by a nonresldent, where the 
debtor admltted the debt and ofifered to, but dld not, pay the money Into 
court, the court cannot ohtain jurisdiction ovcr the assignées, who were 
nonresidents of the district, by substituted service under Jiidieial Code 
(Act March 3, 1911, c. 231) § 57, 36 Stat. 1102 (Comp. St. 1913, § 10.39), 
provldlng that, in any suit to enforee a lien on or claini to real or Person- 
al property wlthln the district where the suit is broiight, an absent de- 
fendant may be served with an order to défend whererer he may be 
found or by publication, slnce the .lurisdlction conferred by that section 
rests on a real and not a constructlve basis, and the existence of the 
property within the district Is essentlal to the court's Jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 416, 449.] 

In Bankruptcy. Action by Daniel W. Murphy, as trustée in bank- 
ruptcy of the K. E. Sentman Cut Leather Company, against the Ford 
Motor Company and Frank M. Bush and another, partners doing 
business under the firm name of the Hoosier Harness Company. On 
motion by the partners to quash the service, on the ground that the 
court has not acquired jurisdiction over them. Motion granted, 

E. R. Donohue, of Cincinnati, Ohio, for trustée. 

Matthews & Matthews, of Cincinnati, Ohio, for Hoosier Harness Co. 

Murray M. Shoemaker, of Cincinnati, Ohio, for Ford Motor Co. 

HOLLISTER, District Judge. This is a plenary suit instituted by 
a trustée in bankruptcy to set aside an alleged préférence. The Ford 
Motor Company owed the bankrupt some $1,500. Within four months 

@=;>For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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of tbe adjudication in bankruptcy, the bankrupt assigned îts claim 
against the Motor Company to one of its creditors, Hoosier Hamess 
Company, a partnership wliose members are citizens of and résidents 
in Indiana. The Ford Motor Company and the partners are made de- 
fendants. The Motor Company admits the debt by its answer, and 
is willing to pay the money into court, as soon as it is determined 
whether the trustée or the Hamess Company is entitled to it. The 
money has not been paid. 

Under section 57, Judicial Code, an attempt at substituted service 
on the partners was made by the trustée, claiming that his suit was to 
enforce a hen upon and remove a cloud upon his title to the amount 
admitted owed by the Motor Company as personal property "with- 
in the district" where he brings the suit. The partners move to 
quash the service on the ground that the court has not acquired juris- 
diction over them for any purpose. 

As I understand the claims^of the respective counsel, there is no dis- 
pute that this is a proper plenary suit, and that tliis court, as a court of 
bankruptcy, has jurisdiction of the subject-matter. The only question, 
then, is as to jurisdiction of the person to the extent of property in 
this district. The trustee's counsel claim that the fund is in custody 
of the court, because of the offer of the Motor Company to pay the 
money into court, and that, therefore, the res, as well as personal prop- 
erty, is "within the district." 

It may be granted that a chose in action is personal property, and 
may be asserted by its owner wherever he may happen to be, if he can 
get proper service. But this begs the question, for the claim of the 
Harness Company also, on the assignment to it, is a chose in action 
which it may assert in any jurisdiction in which it can obtain proper 
service. The purpose of the suit is to détermine whether the trustée or 
the Harness Company is the owner of the chose in action against 
the Motor Company. 

It is clear that if the Motor Company had refused to pay the 
trustée, he must go where he can serve the Motor Company; and 
so, if the Motor Company had refused to pay the Harness Company 
it (the Harness Company) would hâve to go to Michigan and institute 
proceedings there, or in some other jurisdiction in which the Motor 
Company could be found. The effect of that company's position is 
to refuse to pay either party until the court détermines to whom the 
money ought to be paid. 

It is said in Chase v. Wetzlar, 225 U. S. 79, 89, 32 Sup. Ct. 659, 663, 
56 L. Ed. 990, that the jurisdiction conferred by section 57 rests upon 
a real and not an imaginary and constructive basis; that the exist- 
ence of the property within the jurisdiction is essentially necessary to 
the exertion of the power of the court to render a binding decree ; 
and that the statute (225 U. S. 88, 32 Sup. Ct. 663 [56 L. Ed. 990 j) "ex- 
clusively deals with property which is within the district where a suit 
is brought and which property is therefore capable of being made sub- 
ject to the dominion and resulting control of the court." 

This debt of the Motor Company to the trustée, or to the Harness 
Company, as the case may be, is not personal property within this dis- 
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trict. This court has no possible control over it. On the bill and the 
answer of the Motor Company, justice to the latter, as well as to the 
Hoosifer Harness Company, would not warrant a judgment against the 
Motor Company. The agreement of the Motor Company to pay the 
bankrupt for goods was a mère personal contract. The trustée may 
hâve the right to the money owed by the Motor Company, but the mon- 
ey is not within the district. 

Of the many cases deahng with section 57, none seem to be exactly 
to the point; but one branch of Evans v. Scribner's Sons (C. C.) 58 
Fed. 303, seems to contain the principle underlying this case. The com- 
plainant was a résident of the Northern district of Georgia and there- 
in brought her bill against Scribner's Sons of New York and an insur- 
ance company of Wisconsin. One purpose of the bill was to set-aside 
transfers to Scribner's Sons of Insurance policies on the life of com- 
plainant's deceased husband, on the ground that they were obtained 
by duress and fraud. The insurance company in its answer acknowl- 
edged the existence of the policies and ils indebtedness on the same, 
asked the protection of the court, and that the parties claiming it might 
be brought before the court before any action against it was had. It 
offered, when it should be so protected, to deposit in court the amount 
covered by the policies. Service was had under section 57 upon Scrib- 
ner's Sons, who moved specially that the order of service and the serv- 
ice be set aside. It was said by Judge Newman (page 304) : 

"It appears that the policies are now in the state of New York, but the 
indebtedness is by a corporation of the state of Wisconsin. As to thèse poli- 
cies, the suit does not seek to enforce 'any légal or équitable lien upon or 
claim to any property either real or personal'; neither does it seek 'to re- 
inove any incumhrance, lien, or cloud upon the tltle to any real or personal 
property.' Even If the insurance policies in issue could be said to be, in any 
fair sensé, such personal property as is contemplated by the statute, the 
policies are in the state of New York, and not in tliis district." 

It is true tlie court emphasized the fact that the policies vvere not 
within the district, but neither was the indebtedness, the money admit- 
ted to be due on the policies ; nor did the court regard the ofïer of the 
insurance company to pay the money into court, as bringing the res 
within the control of the court. The same principle is found in EHis 
v. Reynolds (C. C.) 35 Fed. 394, and in Non-Magnetic Watch Co. v. 
Association Horlogere Suisse of Geneva (C. C.) 44 Fed. 6, Jackson v. 
Hooper (C. C.) 171 Fed. 597, Stockbridge v. Phœnix Mut. Life Ins. 
Co. (D. C.) 193 Fed. 558, and Standard Gas Power Co. v. Standard Gas 
Power Co. (D. C.) 224 Fed. 990. 

The trustee's right is transitory, not local, in nature, and his action 
upon it is transitory, and can be asserted anywhere where the proper 
défendants can be found. What hejhas may be personal property, as 
distinguished f rom real property, but the property he has is the right — 
if that right is established — to get the money upon the assertion of his 
right in a compétent forum. • If that right may be asserted anywhere 
where the one who owes the debt may be found, it is not personal 
property of such character within the district as to give the court ex- 
clusive dominion and control of it ; hence his chose in action is not per- 
sonal property within this district, and the court acquires.no jurisdic- 
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tion by the attempt at substituted service on the partners constituting 
the Harness Company. 

Their motion to quash the order, and the service under it is there- 
fore granted. 



MUTUAL EXPORT & IMPORT CORP. v. MUTUAL EXPORT & IMPORT 

CORP. OP AMERICA. 

(District Court, S. D. New York. March 13, 1917.) 

No. 252. 

1. Corporations <S=>661(6) — Foreiqn Corpobations— Suit Within State — 

Restkainikg Use of Name. 

Tlie provision of General Corporation Law (Ctinsol. Laws N. Y. c. 23) 
§ 15, that no foreign corporation shall maintain any action' in the state 
upon any contract made by it in the state, unless prior to m'aking sucli 
contract it had procured a eertificate of autJaority to do business, does 
not prevent a foreign corporation doing business in tlie state vvitliout au- 
thority from maintaining suit against a doniestic corporation, subsequent- 
ly incorporated with knowledge that the name adopted by it was simllar 
to tlie name of the foreign corporation, to restrain the use of the narcre by 
the domestic corporation. 

[Ed. >:ote.— For other cases, see Corporations, Cent. Dlg. §§ 2539, 2542, 
2544, 2564.] 

2. Corporations <S=(>4S — FoîfETON Corporations— Failure to Secure Per- 

mit — Use of Name by Douestic Corporation. 

Under General Corporation I^aw N. Y. § 15, providing that no foreigit 
stoelc corporation shall do business in the state without having tirst pro- 
cured a eertificate of authority, and that no sucli eertificate shall be 
granted to any foreign corporation having the same name as an existing 
doaiestic corporation, or a name so nearly resembling it as to be calcu- 
lated to deceive, a foreign corporation doing business within the state 
without a eertificate is not entitled to the use of its corporate namS' with- 
in tlie state as against a subsequently incorporated domestic corporation 
having a simllar name, which it adopted without knowleilge that it was 
the name of the foreign corpor.-ition, since the foreign corporation's failure 
to comply with the law requiring it to procure the eertificate of author- 
ity to do business prevented the domestic corporation from learning of 
the slmîlarity of names. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2516.] 

In Equity. Suit by the Mutual Export- & Import Corporation against 
the Mutual Export & Import Corporation of America to restrain the 
défendant from the use of its name. Complainant's bill for injunction 
sustained, and defendant's cross-bill for injunction dismissed. 

Louis A. Sable, of New York City, for complainant. 
Daniel Mungall, of Brooklyn, N. Y., for défendant. 

AUGUSTUS N. HAND, District Judge. The défendant incorporat- 
ed February 10, 1916, under the laws of Delaware, with the objcct of 
doing an import and export business in the state of New York. It 
entered upon this- business in New York immediately after its incorpo- 
ration. The complainant incorporated in New York on Mardi 10, 
1916, and engaged in a similar business, without any knowledge of the 

i®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes, 
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prior incorporation of the défendant in Delaware. Each corporation 
lias built up a substantial business in New York and has an office there, 
and each has acted throughout in good f aith. The similarity of nanies 
of the two corporations has interfered with the business of each, and 
has caused letters, invoices, and bills of lading to be confused. 

Section 15 of the General Corporation Law of New York provides 
that : 

"No foreign stock corporation other thau a moneyed corporation, shall do 
business in this state witliout having first procured from tlie secretary of state 
a certiticate that it has complied with ail the requirenïents of law to author- 
ize It to do business in this state. * * * No foreign stock corporation 
doing business in this state shall maintain any action in this state upon any 
contract made by it in this state, unless prior to the makiug of such contract 
it shall hâve procured such eertiflcate. * * * No certiticate of authority 
shall be granted to any foreign corporation having the same name as an ex- 
isting doiuestic coiiioration, or a name so nearly resembling it as to be cal- 
cnlated to deceive. • * ♦ " 

The défendant, though it began business in New York prior to the 
incorporation of the complainant, has never obtained a license to do 
business there, and its name so nearly resembles that of complainant 
as to be calculated to deceive. More than that, the proof shows the 
close resemblance, and that defendant's name does in fact cause décep- 
tion and confusion. The complainant seeks in this suit to restrain de- 
fendant from the use of its name within the state of New York, and 
the défendant in its answer asks for similar relief against the com- 
plainant.- 

[1] It is manifest that it is the policy of the state of New York tliat 
a business corporation should obtain a certificate from the secretary of 
state that it is authorized to do business in that state, and that no such 
license shall be given to any corporation having a name so similar to 
that of a domestic corporation as to cause confusion. The only penalty 
imposed by the statute upon the foreign corporation is that it cannot 
recover upon contracts made in New York, f lence a foreign corpora- 
tion cjm restrain the use by a domestic corporation of a trade name 
similar to its own when such name is chosen by the domestic corpora- 
tion with notice of the name and business of the foreign corporation, 
even though the latter has obtained no authorization to do business in 
New York. This is well settled and the equity is based upon the pré- 
vention of fraud. United States Light & Heating Co. of Maine v. 
United States Light & Heating Co. of New York (C. C.) 181 Fed. 182; 
Hoevel Sandblast Machine Co. v. Hoevel, 167 App. Div. 548, 153 N. 
Y. Supp. 35 ; General Film Co. of Missouri v. General Film Co. of 
Maine (C. C. A.) 237 Fed. 64. 

[2] The situation in the case at bar, however, is quite différent from 
that disclosed in the foregoing décisions. The défendant, in doing 
business in New York without a certificate,. has acted contrary to the 
policy of the state, and neglected to furnish the complainant with rec- 
ord évidence of its name and rights, which would hâve existed if the 
statute had been complied with. Such an authorization would hâve au- 
tomatically protected the complainant, and prevented it from obtaining 
a similar corporate name and building up a good business under that 
name. Both parties were innocent of any wrong purpose, but it is in- 
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équitable that the complainant should lose the right to the use of its 
name in New York and that the défendant should be allowed to mis- 
lead the public by the use of its name when a compliance with the stat- 
ute would hâve obviated the difficulty. 

The New York Appellate Division in the case of American Tarter 
Co. V. American Tarter Company, 57 App. Div. 411, 68 N. Y. Supp. 
236, refused to enjoin a domestic corporation at the suit of a foreign 
corporation which was incorporated first, but had f ailed to obtain an 
authorization to do business in New York, from the use of its name. 
The real reason for such a décision was, not that the foreign corpora- 
tion had not a right to sue, or to use its name where no rights of inno- 
cent third parties were prejudiced, but because it had neglected to com- 
ply with a statute which would hâve fully protected both the other 
party and the public. If a foreign corporation by reason of careless 
and unlawful conduct has lost the right to protect its own name, con- 
versely its competitor should be granted an injunction to prevent the 
use of a name which is misleading. 

The complainant's bill for an injunction should therefore be sustain- 
ed, and the defendant's cross-bill for an injunction should be dismissed, 
with costs. 



SHAFFER V. MARKS et al. 

(District Court, E. D. Oklahoraa. Febiuary 10, 1917.) 

No. 2256. 

(Syllabus hy the Court.) 

1. Mines and Minebals <S=356, 74 — Oïl and Gas Leasb — "Propeett." 

An oll and gas mining lease, under the laws of Oklahoma, whether a 
chattel real, an incorporeal hereditament, or whatever termed, is never- 
theless a right or interest relating t» real estate, and, although not 
arising to the dignity of an estate prior to entry by a lessee, is "proper- 
ty," and as such the subjec-t of transfer and sale. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 166, 
202. 

For other définitions, see Words and Phrases, First and Second Séries, 
Property.] 

2. Courts <®=»312(1) — United States Cotibts — Jurisdiction — "Suit to Re- 

covEB uPON a Chose in Action in Favok of Any Assignée." 

An action in equity by the assignée of such lease to restraln others 
from operating the land for oil and gas is not a "suit to recover upon a 
chose in action by an assignée," within the provisions of section 24 of the 
Jiidicial Code (Act March 3, 1911, c. 231. 36 Stat. 1091 [Comp. St. 1913, S 
991]), prohiliiting fédéral District Courts from entertaining suits to 
recover upon any promissory note or other chose in action in favor oi 
an assignée. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 873-875.] 

3. COUKTS (S=»367 — FEDERAL COURTS FOLLOWINO STATE CotlRT DECISIONS. 

Tlie fédéral courts, in determiriing cases before them involving stato 
laws and rights accruing under those laws, î\re guided by the rules an- 
nounced by the Suprême Court in Kuhn v. Fairmount Coal Co., 215 U. S. 
360, 30 Sup. et. 140, 54 L. Ed. 228. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959.] 

@=sFor otber casea see same'toplc & KEY-NUM13ER In ail Key-Numbered Dlgesta & Indexe» 
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4. CouUTS ©scsSeS — Mines and Minebals ®=»77, 78(2) — Fédéral Courts— 

FoLLowiNG State Court DEcistoNs — Oïl and Gas Lease — Validity. 

In determlnlng whether or not an Oklahoma cil and gas lease esecuted 
In 1912, reservlng to the leasee the rlght to surrender sald lease at any 
tlme upon the payment of $1 to the lessor, was a valid or void contract, 
resort will be had to the décisions of the Oklahoma courts rendered prior 
to the date of said lease, and In the absence of any décision holding snch 
leases void, thelr validity will be determined from an examination of the 
gênerai law on the snbject. The opinions in Superior Oil & Gas Co. v. 
Mehlln, 25 0kl. 800, 108 Pac. 545, 138 Am. St. Rep. 942, decided In 1910, 
in Kolachny v. Galbreath, 26 Okl. 772, 110 Pac. 902, 38 L. R. A. (N. S.) 
451, decided in 1910, and In Frank 011 Co. v. Belleview Gas & Oil Co., 29 
Okl. 719, 119 Pac. 260, 43 L. E. A. {N. S.) 487, decided in 1911, examined, 
and found. to fall far short of holding such leases void, but, upon the 
other hand treated such leases as valid, binding contracts. and not con- 
ferring upon or reserving to the lessor the right to décline to accept 
rentals for delay in drilling vehen properly tendered. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 
969^-971 ; Mines and Minerais, Cent. Dig. §§ 204, 206.] 

5. Mines and Minerat,s <@=j7<S(2) — Otr, and Gas Lease — CANCELt-AnoN. 

Under the décision of the United States Circuit Court of Appeals for 
the Eighth Circuit in Brewster v. Lanyon Zlric Co., 140 Fed. S07, 72 C. 
C. A. 213, decided in 190p, and the opinions of the Suprême Court of 
Oklahoma then handed down, an Oklahoma surrender clause oil and gas 
mining lease, executed in 1012 for a cash bonus of $120, held a valid and 
enforceable contract, and, though the lessee had the right to surrender the 
lease at any tirae, the lessor did not hâve the right to décline to accept 
rentals niade in accordance vvith the terms of the lease, and cancel the 
lease vyitliin the five-year terra ; it not appearing that there was any 
threatened drainage of the property, or any undue delay in developraent 
after becoraing practicable from the standpoint of marketing facllities, 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 206.] 

6. Mines and Minerais <S==>77, 79(6) — Oil and Gas Lease — Cash Bonus. 

The cash bonus of $120 supported each and every provision in said 
lease, and said lease being an indivisible contract, the cash bonus not 
only supported the full term of the lease, but the option of the lessee to 
keep the lease allve bytenderlng" delay rentals. 

[Ed. Note.— For other cases, see Mines and Minerais, Cent. Dig. §§ 204, 
209.] 

7. Mines and Minerals <g=77 — On. and Gas Lease — Construction. 

The surrender clause oil and gas mining lease will be strictly construed 
in favor of the landowner, the party who is bound, and agalnst the 
lessee, the party not bound, foUowing Kolachny v. Galbreath. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 204.] 
&. Courts <S=»354 — Mines and Minerals iS=>73 — Oil and Gas Lease — Riqhts 
OF Lessee — Fédéral Courts. 

Whether an oil and gas lease confers upon the lessee a freehold estate, 
a chattel real, or an incorporeal hereditament Is Immaterlal. An Okla- 
homa oil lessee acquires a vested right to enter and explore for oïl and 
gas and appropriate the same according to the terms of the contract, and 
this vested right Is as much entltled to the protection of a court of equit.v 
as a fee-siraple estate in land, and in a proper case, irrespective of what 
remedy the state courts afCord, fédéral equity will apply its own remedy. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 920, 934; Minés 
and Minerais, Cent. Dig. §§ 201, 210, 211.] 

9. Mines and Minerals ©=79(6) — Oil and Gas Lease — Rental — Forfeitubb. 

A lessee in either an "unless" lease or an "or" surrender clause lease, 

who Intentionally fails to make a delay or rental payment at the time 

'<S=3For other casea see same topic & KEY-NUMBER in ail Ke/-Nuuibered Dlgests & Indexe» 
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and in the manner speeifled in the lease, cannot escape forfelture of the 
lease by tenderlng payment ont of tlme. But where it is his Intention to 
make the stipulated payment in strict accordance with the terms of the 
lease, but his attempt to do so is abortive because of some accident or 
mistake, not the resuit of his willful neglect or gross négligence, a court 
of equity will grant him relief as against the forfelture asserted by the 
lessor because of such failure, where the lessor has not sufCered by the 
delay and it would be inéquitable to enforce the forfelture. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 209.] 

Suit by Charles B. Shaffer against John H. Marks and McCartney, 
landowners, and Aggers, second lessee, to restrain said Aggers from 
drilling the land for cil and gas and to cancel Aggers' lease as cloud on 
title of complainant. Decree for complainant. 

George S. Ramsey, Edgar A. De Meules, Malcolm E. Rosser, and 
Villard Martin, ail of Muskogee, 0kl., for complainant. 

John Devereux, Bird S. McGuire, and F. B. Dillard, ail of Tulsa, 
OkL, for lessors and C. D. Coggeshall. 

Thomas H. Owen and J. C. Stone, both of Muskogee, 0kl., and Ed- 
ward H. Chandler, Farrar L. McCain, Randolph, Haver & Shirk, and 
John B. Meserve, ail of Tulsa, OkL, for défendants. 

CAMPBELL, District Judge. Without stating the case in détail, 
the court will outline the conclusions reached after a careful study of 
the voluminous record and the many authorities relied upon by coun- 
sel in support of their several, contentions as to the law of this case. 

[1,2] Àt the threshold lies the question of the court's jurisdiction, 
raised by counsel for défendant Aggers by supplemental brief filed by 
leave of court after the case was heard and submitted upon the merits. 
As against the jurisdiction it is alleged that, inasmuch as it appears that 
the plaintiff, Shaffer, bases his right to the relief he prays upon an oil 
and gas lease^ from certain of the défendants to one Terry, which 
Terry, in turn, assigned to Shaffer, it not appearing afffrmatively that 
Terry was not a citizen of Oklahoma, Shaffer is therefore precluded 
from maintaining this action in this court by the provision of section 
24 of the Judicial Code to the effect that: 

"No District Court shall hâve cognlzance of any suit * * * to recover 
upon any promissory note or other chose in action in favor of any assignée, 
• * * unless such suit might hâve been prosecuted in such court to recover 
upon sald note or other chose in action if no assignment had been made." 

It is contended that the oil and gas lease upon which plaintiff bases 
his right to the relief sought cornes within thè term "chose in action," 
as contemplated in the foregoing provision of the Code, and that this 
is essentially a suit to recover upon such lease, and is therefore a suit 
to recover upon a chose in action by an assignée whose assigner it does 
not appear could bave maintained the suit in this court. 

Upon considération of the authorities, I conclude that this contention 
is not well founded, and that this court has jurisdiction of this con- 
troversy, notwithstanding plaintiff's assignor, Terry, may hâve been a 
citizen of Oklahoma. In considering the provision, "any suit to recover 

1 See note at end of case for copy of lease involved. 
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the contents of any promissory note or other chose in action in favor 
of any assignée," the Suprême Court of the United States, in the late 
case of Brown v.' Fletcher, 235 U. S. 589, 35 Sup. Ct. 154, 59 L. Ed. 
374, said: 

"Thèse vvere technica! terms of variable meaning. They might hâve been 
given a literal construction, in which case the act woiild net hâve wholl.y 
reraedied the evil intended to be corrected. They were also susceptible of a 
construction so broad as to include subjects far beyond the congressional 
policy. For a 'chose in action embraces in one sensé ail rights of action.' 
* * * So that, if the words of the statute had been given their raost com- 
prehensive meaning, every assignée or vendee would hâve been prevcnted froni 
suing in tlie United States court unless the assignor could hâve maintained 
the action. It is évident, however, that there was no intent to prevent as- 
signées and purehasers of proiterty froin maintaining an action in the fédéral 
court to recover siich property, even though the purchaser wa.s an assignée 
and the deed might, in a sensé, be called a chose in action." 

Whether the right conveyed by an oil and gas lease be termed a 
chattel real, an incorporeal hereditament, or what not, it is nevertheless 
a right or interest relating to real property, although not arising to the 
dignity of an estate, and as such right or interest is property, and may 
be the subject of transfer. The Suprême Court of this state (In re 
Indian Territory Illuminating Oil Co., 43 0kl. at page 316, 142 Pac. a't 
page 100) said : 

"Generally, an oil and gas lease, a school land lease, or a lease of any sort, 
for that matter, undoubtedly is property." 

And in Kolachny v. Galbreath, 26 Olcl. 772, 110 Pac. 902, 38 L. R. A. 
(N. S.) 451, it is held that, while an oil and gas lease does not vest in 
the lessee the title to the oil and gas in the land and is not a grant of 
any estate therein, it is, however, a grant of a right to prospect for oil 
and gas, an incorporeal hereditament. In Heller v. Dailey, 28 Ind. 
App. 555, 63 N. E. 490, it is said : 

.> « « • ijujg o^TQgj. of land is not, by virtue of his proprletorship thereof, 
the absolute owner of the oil and gas in and under it in Its free and natural 
state, nor yet reduced to ac-tual control of any person ; but he, together with 
the other owners of land in the gas fleld, has a qualifled ownership, consistlng 
of or amountirig to his exclusive right to do what may be done on, through, or 
under his land (as the making of vifells), necessary to reduce the minerais to 
his possession, and, by thus acquiring the exclusive control, to become the 
owner of the minerai substances as his personal property, observing due re- 
gard in his opérations to the like enjoyment of such exclusive right by ail 
other landowners in like circumstances. This exclusive right is his private 
property. Ile cannot grant morè than he owns. ïherefore, by granting ail 
the oil and gas in and under his land, he does not grant more than a right to 
reduce to ownership the oil and gas which may be ob*'ained by operating on the 
land, whereby substances which, at the time of the making of the grant, may 
be in and under lands of other surface proprietors, may come Into rightful 
ownership of the grantee as his Personal property. Though, because of the 
peculiar nature of oil and gas, a corporeal interest in them in place cannot be 
created, and title to the spécifie minerai substances cannot be acquired wlth- 
out the réduction of them first to personal property, yet the exclusive and 
assignable right to do this, with the accompanying rights necessary to such 
accompllshment, constitutes, not a privilège révocable hefore it has been 
acted upon, but a subslsting. exclusive, assignable, and irrévocable right, 
which accrues nfion the exécution of the written instrument of conveyance and 
before any action has been taken thereunder. The right so created is not 
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susceptible of Ilvery of selsin, and is in the nature of an incorporeal heredita- 
ment. * * * While, for reasons whieh we hâve sought to state, we do 
not regard the contract in suit as a grant of land, or as a 'lease,' properly so 
called, but do regard it as a grant of a rlght in the nature of an incorporeal 
hereditament, operative from the time of its exécution and during the ac- 
complishment of Its purpose as a transfer of an exclusive right to search for, 
talje, and appropriate the minerais mentloned in the instrument, under what- 
ever teehnical common-law term it may most properly be classed, it must be 
held to be a conveyauc-e of an iuterest in land within the meaning of our 
sta tûtes." 

This suit, rightly understood, is an action by Shaffer to enjoin the 
invasion by certain of the défendants of this property right conveyed 
by the lease under which he claims, and which right he contends has 
not been forfeited. He is not seeking to enforce any executory con- 
tractual provisions of the lease. He is asserting no claim based upon 
either tort or breach of contract arising in favor of liis assignor and 
assigned to him. I think the jurisdiction of the court in this case is 
clearly sustained by the reasoning of the foUowing authorities, amon;; 
others: Bushncll v. Kennedy, 9 Wall. (76 U. S.) 387, 19 L. Ed. 736, 
Ambler v. Eppinger, 137 U. S. 480, 11 Sup. Ct. 173, 34 L. Ed. 765; 
Mexican National R. R. v. Davidson, 157 U. S- 201, 15 Sup. Ct. 
563, 39 L. Ed. 672; Brown v. Fletcher, supra; Guffey v. Smith, 237 
U. S. 101, 35 Sup. Ct. 526, 59 L. Ed. 856; Oak Grove Construction 
Co. V. Jefferson County, 219 Fed. 860, 135 C. C. A. 528; Crown Or- 
chard Co. v. Dennis, 229 Fed. 652, 144 C. C. A. 62. 

[3] Now, as to tlie contention of counsel for défendant Aggers that 
under the terms of the lease of March 18, 1912, from Marks and oth- 
ers to Terry, the lessors had the right, regardless of vi^hether it was ten- 
dered in strict accordance with the provisions of the lease, to refuse to 
accept the payment for June 18, 1915, and déclare the lease contract 
terminated : Assuming, for the purpose merely of the considération of 
this branch of the case, that the tender of the payment due June 18, 
1915, was made by Shaffer in ail respects in strict accordance with the 
terms of the lease, were the lessors or their assigns obligated to re- 
ceive the same and continue the lease in force for the quarter for which 
such tender was made? The détermination of this question involves a 
considération of the terms of the lease and a Construction thereof as 
to the respective rights reserved by the instrument to the several par- 
ties thereto. The estate and rights (as distinguished from remédies) 
created by the instrument under considération, so far as determined by 
décisions of the Suprême Court of Oklahoma at the time this lease 
contract was entered into, must be accepted and applied by this court 
as rules of property in the considération of this question. Guffey v. 
Smith, 237 U. S. 101, 35 Sup. Ct. 526, 59 L. Ed. 856. The extent to 
which such décisions are controlling in a case of this character is clear- 
ly defined by certain rules announced by the United States Suprême 
Court in Kuhn v. 'Fairmount Coal Co., 215 U. S. at page 360, 30 Sup. 
Ct. at page 143, 54 L. Ed. 228, as follows : 

"We taUe it, then, that it is no longer to be questioned that the fédéral 
courts in determinlng cases before them are to be guided by the foUowlng 
rules: (1) When administerlng state laws and determinlng rights accruing 
under those laws, the jurisdiction of the fédéral court is an independent one, 
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not subordlnate to, but co-ordlnate and concurrent with, the Jurisdlctlon of 
the State courts. (2) Where, before the rights of the parties accrued, certain 
ruJes relatlng to real estate hâve been se established by state décisions as to 
become rules of property and action in the state, tljose rules are accepted by 
the fédéral court as authoritative déclarations of the law of the state. (3) 
Biit, where the law of the state has not been thus settled, it Is not only the 
right but the duty of the fédéral court to exercise its own judgment, as It also 
always does when the case before It dépends upon the doctrines of commer- 
cial law and gênerai jurisprudence. (4) So, when contracts and transactions 
are entered into and rights hâve accrued under a particular state or local dé- 
cision, or ivhen there has lieen no décision hy the state court on the particu- 
lar question involved, then the fédéral courts properly claim the right to 
give effect to thelr own judgment as to what is the law of the state applicable 
to the case, even where a différent view has been expressed by the state court 
after the rights of parties accrued. But even in suth cases, for the sake of 
comity and to avoid confusion, the fédéral court should always lean to an 
agreement with the state court, if the question is balanced with doubt." 

[4] It is insisted that the right of the lessor in a lease of this char- 
acter to refuse to accept such payment of delay money is announced in 
at least three décisions of the Suprême Court of Oklahoma prior to the 
exécution of this lease, or, if not specifically announced, that thèse dé- 
cisions do announce principles of law which, when applied to this case, 
clearly support défendants' contention. The décisions referred to are 
Superior Oil & Gas Co. v. Mehlin, 25 Okl. 809, 108 Pac.'545, 138 Am. 
St. Rep. 942, decided in 1910; Kolachny v. Galbreath, 26 Okl. 772. 110 
Pac. 902, 38 L. R. A. (N. S.) 451, decided in 1910; and Frank Oil Co. 
V. Belleview Gas & Oil Co., 29 Okl. 719, 119 Pac. 260, 43 L. R. A. (N. 
S.H87, decided in 1911. 

Superior Oil & Gas Co. v. Mehlin, supra, was a suit to specifically 
perform a certain contract of the défendant to exécute to the plaintiff 
an oil and gas lease in such form as was then in use in the state of Kan- 
sas. The court concluded that the question as to whether spécifie per- 
formance of the contract to exécute the lease would be decreed must 
dépend upon whether the contemplated lease was one of which the court 
would decree spécifie performance. The requirements of a contract to 
warrant spécifie performance are set forth at page 815 of this opinion 
(108 Pac. 548, 138 Am_. St. Rep. 942). The Kansas form of lease un- 
der considération provided that "in considération of one dollar cash in 
hand paid and the royalties, covenants, stipulations, and conditions 
hereinafter contained and hereby agreed to be paid, observed, and 
performed" by the lessee, the lessor "does hereby grant, lease, and let 
unto" lessee for the term of 15 years from date, and as long thereafter 
as oil and gas is produced from the land, ail tlie oil and gas in and un- 
der the described tract. The lessee is made to covenant that it will 
commence opérations upon the land within the term af oresaid and op- 
erate the same in good and workmanlike manner, etc. It is further 
provided that, in case opérations as aforesaid are not commenced with- 
in the term aforesaid, the lessee shall pay the lessor $ , in ad- 

vance, for each additional year such commencement is delayed from 
the end of the term aforesaid until the well is completed. As to this 
lease the court say : 

"From the foregoing it will be noted that the lessee under the terms of the 
lease could delay the beginning of auy well uiJon the land described for prac- 
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tically 15 years, and then, If at the end of that period of time he deslred to 
delay longer, there was a proviso allowlng it (for a considération not specific- 
ally named) to hold the land iudefinitely, without beginning any opérations 
whatsoevei'. Thus, wliile by a decree défendant might be compelled to enter 
iuto this lease, no court could under its terms exercise any power to compel 
tlie lessee to operate. tJnder its terms it is left entirely to the action of the 
lessee to either drill for cil or gas, or not drlU, and there is no forfeiture or 
burden provided for during this 15-year term, in which the lessee may de- 
prive the owner of any of the beneflts whatsoever of having his land exploited. 
The gênerai nile in such cases is that contracta unperformed, optional as to 
one of the parties, are optional as to both. Venture Oil Oo. v. Fretts, 152 Pa. 
451, 25 Atl. 732 ; Reese et al. v. Zinn et al. (C. C.) 103 Fed. 97 ; Fédéral Oil 
Co. V. Western Oil Co., 121 Fed. 674, 57 C. C. A. 428. Tho favorable presump- 
tions which are usually indulged in behalf of ordinary lessees are not enjoy- 
ed by those holding leases of the character whose enforced exécution is sought 
by plaintiff in this action, for the dortrine seems to be fundamental that, on 
account of the peculiar nature of the subject-matter upon whlch they operate, 
and the danger of loss to tlie lessor through the moveraent of the oil and gas 
to surroundlng lands, and its withdrawal from neighboring wells, oil and 
gas leases are construed most strongly against the lessee and In favor of 
the lessor." 

Kolachny v. Galbreath, supra, was also a case where the lessee was 
seeking to enforce spécifie performance of a lease.. The opinion is by 
Justice Williams. In entering upon the considération of the case the 
court says : 

"It is essential to détermine whether any of the following paragraphs of 
the oïl and gas lease upon which this action was based precluded the plaintiff 
from obtaining relief In equlty ; sald paragraphs being in hisc verba." 

The court then sets forth the terms of the lease, which provided that 
in case no well be drilled within two years ail rights under the lease 
should cease upon notice in writirig being served by the lessor, unless 
the lessee should elect from year to year to continue the lease in force 
by paying an annual rental of $24 until a well should be drilled. The 
lease provided that the lessee should bave the right to remove any and 
ail fixtures placed upon the premises, and should hâve the further 
right at any time to surrender and terminate the lease by serving writ- 
ten notice upon the lessor of such intention, after which ail payments 
or liabilities to accrue under the lease should cease. After reciting cer- 
tain history of the case, the court says : 

"Does the surrender clause as hereinabove set out render the lease such a 
contract as a court of equity wlll refuse to euforceî" 

The court then quotes from Superior Oil & Gas Co. v. Mehlin, as 
above set forth. The court then observes that the lease under con- 
sidération difïers from that in Superior Oil & Gas Co. v. Mehlin, in 
that it contains the surrender clause, citing Fédéral Oil Co. v. Western 
Oil Co., supra, to the effect that such contracts will not be specifically 
enforced, and citing in support thereof a number of other authorities 
outside of Oklahoma. AU of thèse authorities hâve been examined, 
and are chiefly to the effect that spécifie performance will not be de- 
creed where there is lack of mutuality of remedy. A few of them tend 
to support contention of counsel as to the option of the lessor to termi- 
nate the lease. The court then reviews certain Kansas and Illinois dé- 
cisions touching surrender clause leases, to the effect that they are not 
241 F.— 10 



14:6 241 FEDERAL REPORTER 

invalid, nor void for want of mutuality, it being the essence of an op- 
tion contract that it is not mutual, the purchaser paying his money or 
doing what he agreed to do for the benefit whether he will perforni or 
claim performance of tlie contract, and for the considération received 
the seller parting with his right of choice; citing Poe v. Ulrey, 233 111. 
56, 84 N. E. 46, and Pittsburg Brick Co. v. Bailey, 76 Kan. 42, 90 Pac. 
S03, 12 L. R. A. (N. S.) 745, and adding: 

■'But when relief is souglit on such a contract in equity, it is not necessarily 

;,'ranted." 

Then Watford Oil Co. v. Shipman, 233 III. 9, 84 N. E. 53, 122 Am. 
St. Rep. 144, is cited and quoted from to the effect that the surrender 
clause deprives the lessee of the remedy of spécifie performance until 
he has performed, or put himself in position where he can be compelled 
to perform, the contract on his part, because by virtue of the surren- 
der clause he might, after decree in his favor, exercise his option to 
^uirrender the lease and thus put the court in the position of rendering 
a vain and useless decree. Justice Williams then proceeds : 

"It is not essentlal to détermine in tbis case as to whetlier such an option 
would be valld at law; it being obvious tliat uiider autliorlties Ueretofore 
I ited, wbiicti seem to be supported by reason, equity will not decree that one 
party specifieally perform a contract which the other party at its option may 
refuse to carry ont. After the relief by decree should be granted to such party, 
lie then under the cancellation clause of the lease would hâve It within his 
power to nuliify the decree by exercising his right thereunder not to pro- 
cped fiirther. A court of equity will not do a vain and useless thing by ren- 
dering a decree settllng the rights of parties which one of them may at 
will set aside." 

It appears, therefore, that instead of holding that the lessor or his 
assigns had the right to terminate the lease at will, and that such was 
donc when her grantee, Severs, made the second lease and refused to 
accept the tendered payment to extend the first lease, and deciding the 
case upon that proposition, the court treats the lease as still in effect, 
but dénies spécifie performance for lack of mutuality of remedy, spe- 
cifieally refraining from deciding the validity at law of the surrender 
clause. Then proceeding, the court further holds that the plaintiff 
must fail because of failure to make the delay payments in strict com- 
pliance with the terms of his lease. And with relation to thèse delay 
payments it is said : 

"The teiider of the rental for the year ended May 6, 1907, eould keep the 
lease alive only for a year; that is, until May 6, 1907, at which tlme it expires 
unless continued by another valid tender." 

The court, concluding, says: 

■The lease rt'lied upon by the plaiutiff does not vest in him the title to the 
oi! and gas in said latid, and is not a granting of any estate therein, but is 
simply a grant of a right to prospect for oil and gas; no title vesting until 
such substances are redueed to possession by extracting same from the earth 
— an incorporeal hereditament." 

The opinion in Frank Oil Co. v. Belleview Oil & Gas Co., supra, is 
also by Justice Williams. This case also involves a contest between a 
first and second lessee. The first lease was of the form commonly 
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known as an "imless" lease. It recited a considération of "one dollar 
and the covenants and agreements hereinafter contained." It purport- 
ed to grant ail the cil and gas under certain described premises, to- 
gether with the exclusive right to enter thereon for the purposes of 
drilling or operating for cil, etc., and the érection, maintenance, and 
removal of ail structures, pipe lines, and niachinery necessary for the 
production, transportation and storage of oil, etc. There was a provi- 
sion for certain royalties on oil and gas produced. It was further 
provided that: 

"If no well is commencée! on sald premises within one year from thls date, 
then this grant shall become null and void, unless second party shall pay to 
the first party .$80 for each year thereafter such completion is delayed, said 
lental to bo paid quarterly in advance. • » » AU rentals and ail gas roy- 
alties meutloned herein sLrnll be payable to the first party personaJly or de- 
iljosited to liis crédit in tlie Bank of Mounds, of Mounds, I, T." 

Regarding the contention of the Frank Oil Company that this ■wa'^ 
a lease from year to year, the court says : 

"But the question hère arises as to whether this eontract is not merely an 
option to exploit for gas and oil." 

Then is cited the holding in the Kolachny Case, supra, that such a 
eontract amounts to a grant, not of the oil that is in the ground, but 
of such a part as the grantees may find, and passes nothing that can 
be the subject of ejectment or other real action — citing also Backer 
V. Penn Lubricating Co., 162 Fed. 627, 89 C. C. A. 419, to the effect 
that under such lease or eontract the title to the oil in .place is not 
in the lessee. The court then continues: 

"The lease under thèse décisions does not hâve the elïect of placing the tltle 
to the oil and gas that is under the surface of the land in controversy in the 
lessee, but to grant to the lessee the privilège of esploring for the oil and 

gas." 

Then the court cites and quotes at length from Ohio Oil Co. v. Deta- 
more, 165 Ind. 243, 73 N. E. 906, involving an oil and gas lease giv- 
ing lessee, in -considération of $120, ail the oil and gas under certain 
land, with the right to explore, and, in case no well should be complet- 
ed within six months, the lease to be void unless the lessee should pay 
$120, in which event the lessee should hâve another six months; said 
lease being subject to continuai renewal by succeeding payments, and 
the lease containing no promise by the lessee to do anything. Of this 
lease the Indiana court said, as appears from the quotation made by 
Justice Williams : 

"Viewed from eud to end, the eontract amounts to nothing more or less thaii 
a six months option, with right of renewal, based upon a valid considération, 
whei-oby tlie grantor bound himself not to lease the premises to another, ami 
to give the grantee that length of time to consider aad détermine whether it 
would undertake the development of the land upon the terms nanied. * * » 
The rent, or option money, VFas paid in accordance with the eontract to 
August, 1SS)7, and included the six months ending at that time. Suppose, as 
the faot was, that thereafter for four years the company did not driU a well, 
make a payment, or bave possession, and that appellee at that time brougbt 
an action to recover back rent, or option money, eould it be said, under rne 
eontract lu siicti a case, that non assumpsit would not hâve been a complète 
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answer? Could not the appellant, Ohio 011 Company, hâve successfully said 
to ttie appellee, 'I did not promise to pay you money?' And it is certain ttiat, 
if said appellant bas the right to enter after the expiration of the said period, 
it was liable for the rent. Contractual rights and obligations are corrélative." 

The court holds the lessor could not hâve enforced the payment of 
rentals if the lessee had not obligated itself to pay the same; nor, on 
the other hand, was lessor obligated to permit lessee to enter after such 
forfeiture by failure to pay rent, and it was in this connection that the 
Indiana court observed that contractual rights and obligations are cor- 
relative. Dill V. Fraze, 169 Ind. 53, 79 N. E. 971, is also cited to the 
effect that the contract is not a lease in the sensé of creating the re- 
lationship of landlord and tenant, and there is no implied covenant to 
pay the rentals. 

Next the court cites Van Etten v.' Kelly, 66 Ohio St. 605, 64 N. 
E. 560, to the effect that such a contract does not obligate the lessee 
to pay the rentals, and further that the lessee had the option to com- 
plète wells or pay rentals to keep the lease alive, and that upon breach 
of the agreement to complète wells, no action would lie for the recov- 
ery of the rentals. Next Justice Williams cites Glasgow v. Chartiers 
Oil Co., 152 Pa. 48, 25 Atl. 232, involving a lease identical in char- 
acter with that in the Frank Oil Co. Case. Justice Williams quotes 
from the opinion in this case as f ollows : 

"Appellant contends that, because he might pay, undnr the terms of the 
contract, he may be eompelled to pay. But payment was the nieans provided 
by the contract by which the exercise of the right of the lessor to assert a 
forfeiture could be postponed. If the lessee did not wish to postpone the exer- 
cise of such right, he had only to refrain from maklng the payment." 

He then cites Snodgrass v. South Penn Oil Co., 47 W. Va. 509, 
35 S. E. 820, quoting from the syllabus, from which it appears that 
in the case of an "unless" lease it was held that the provision for pay- 
ment of a certain quarterly rental in advance for delay in opération 
did not bind the lessee to pay such delay money, and that the lessor 
could not maintain the action to collect the same. 

Aftér this extended review of the décisions in other States, Justice 
Williams says: 

"Under the lease In the case at bar, no obligation existed on the part of the 
lessee to pay delay or rent money, and the contract was in effect an option 
during a certain period to explore for oil and gas ; but as a condition to 
this option the delay or rent money must be paid at the rate of $80 per year, 
quarterly in advance." 

This is far from holding that, inasmuch as the lessee enjoys such 
option, the lessor also enjoys the corrélative option of refusing to ac- 
cept the quarterly payments which condition such option. After cit- 
ing Superior Oil & Gas Co. v. Mehlin, supra, to the effect that in Okla- 
homa such leases are construed most strongly against the lessee, Justice 
Williams says: 

"ïhis contract is an option to explore for gas and oil. The rule is settled 
by this court that, vvhen contracta are optional in respect to one party, they 
are strictly construed in favor of the party that is bound and against the party 
that is not bound." 
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But this is aiso far from holding that, because it is optional with 
the lessee as to whether he shall make the delay payments and thus 
«xtend his option, or refrain from making them and thus give opéra- 
tion to the forfeiture clause, it is likewise optional with the lessor 
whether he will accept the delay payment if tendered by the lessee 
according to the terms of the contract. On the other hand, it is a dis- 
tinct récognition of the fact that the lessor by his contract has obli- 
gated himself to accept such payments as a condition of the extension 
of the option, if made within the prescribed time. But, in view of 
the peculiar nature of thèse oil and gas leases, they are to be strictly 
construed against the lessee ; hence he must make sure to comply 
strictly with the terms of his contract as to such payments, if he 
would avail himself of the option. It seems to me there can be no 
doubt that such is the conclusion reached by Justice Williams in this 
case, for he then proceeds-: 

"Hère we bave a contract that Is unilatéral ; the lessee being bound to 
do nolhing, except at his own option. It has expended no money by way of 
developing the lessor's property. * * * This contract clearly contem- 
plated the exploration for oll as a spéculation or promotion on the part of thy 
lessee, whieh is pennissible under the law. The considération for the first 
year's delay in making this development on lessor's tract was $200 cash in 
hand paid. • * * That year elapsed and no well was sunk or begun on 
the tract of the lessor. ïhe lessee had the option to be allowed additional time 
as delay in the exploring of lessor's tract by paying to the lessor .$80 for each 
year thereafter such completion was dclayed, such delay money to be paid 
quarterly in advance." 

This option, which Justice Williams says the lessee had to be al- 
lowed additional time as delay in exploring for oil by paying the quar- 
terly rentals in advance, of course, must be found in the original 
lease, and must be supported by the considération recited in that in- 
strument. No intimation is found in this or any previous opinion of 
the Suprême Court of Oklahoma that such an option contract is not 
valid and binding as between the landowner and the person taking 
such option, even where it relates to exploration for oil and gas. Such 
options were, however, as we hâve already seen, to be strictly con- 
strued in favoT of the landowner who is bound thereby, and against 
the optionee, not bound, unless he choose to exercise the option, which 
is, of course, the very essence of an option contract. 

Then in référence to the contention of Frank Oil Company that, 
because the first and second quarterly payments had been made and 
accepted, the lessee's right as to that particular year became one of 
tenancy rather than option, and that because of certain circumstances 
surrounding thèse former payments the lessor was estopped to claim 
any forfeiture by reason of delay in the third payment. Justice Wil- 
liams, in denying the contention, says: 

"This would violate the settled rule of construction that an option is to be 
construed liberally in favor of the party granting it and strictly against the 
holder thereof. If a clause in an option contract or lease Is Intended to be, 
not a part of the option, but a rental contract binding the lessee to pay a 
certain rent, the parties thereto should hâve made such, intention reasonably 
certain, espeeially so in view of the settled rules of construction as to option 
contracta. Every Intendment by presumption is hère in favor of the lessor. 
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ReasonaMe cofistruction of thls language Is that, If no well is eommeiiced on 
the premises within one year from tlie date of the lease, then the graiit sliall 
become null and void uniess the lessee shall pay to the flrst party at the rate 
of $80 per year for each year thereafter sueh completion is delayed; said 
delay money, called 'rental' to be paid quarterly In advaiice. Defaiilt having 
l»en made In the payment of the third quarter, for what reaPDn should a 
court of equity intervene to save the lessee frora forfeiture? Uniess some 
équitable reason exists, no court of chancery should hâve the hardihood to 
inten'ene against the rules of law and interfère with the letter of this con- 
fract." 

The circumstance which defeated the Frank Oil Company in this 
case was the failure to pay the third quarterly payment strictly in ac- 
cordance with the terms of the lease. Applying the doctrine of strict 
construction against the lessee which prevailed in Oklahoma, this de- 
fault worked a forfeiture of the lease as a matter of law, and Justice 
Williams held that no équitable reason appeared why a court of eq- 
uity should intei-vene to save the lessee from such forfeiture. After 
a further review of the authorities, Justice Williams says: 

"We Tiave beeii unable to flnd a single case where a court of chancery 
ordered the spécifie performance of a lease at the instance of a lessee, where 
there had been no development and the lease provided orly that it should be 
forfeited uniess the lessee pay a certain sum of money for delay, such eon- 
tract being merely optional ; but, where the contract provided that there 
should be certain development, or the lessee should pay a certain spécifie sum 
of money, then, in the event of . delay or failure of development, an obligation 
was incurred on the part of the lessee to pay a certain sum of money." 

The efïect of this last observation is that, notwithstanding the rec- 
ognized validity as an option contract (to be strictly construed, how- 
ever, as against the optionee) of an oit lease wherein the lessee was 
not bound either to drill or pay, no cases are found where courts of 
equity hâve extended to the lessee in such lease the remedy of spécifie 
performance, but that, where the contract is to either drill or pay, an 
obligation exists to pay in default of drilling, Certainly there is in 
this statement no intimation that the lessor in such lease may refuse 
to accept a payment tendered in compliance with'the contract. This 
case was decided, not on this theory, but on the theory that the lessee 
vi'as in default for not having tendered the payment on time. 

My conclusion on this branch of the case is that there is nothing 
in thèse several Oklahoma cases above reviewed which may reason- 
ably be said to support the contention, made in behalf of défendant 
Aggers, that under the terms of the lease in question the lessors had 
the right, even though it be tendered in strict accordance with the 
terms of the lease, to refuse to accept a quarterly payment when due, 
and thereupOH déclare the lease contract terminated, notwithstanding 
the lease contained the surrender clause. While thèse cases denied to 
the lessees under the several circumstances attending the respective 
leases involved the équitable remedy sought, they do not hold such leas- 
es invalid as a matter of law, nor in my judgment do they intimate such 
a holding. Not until the case of Hill Oil & Cas Co., 157 Pac. 710, de- 
cided on rehearing June 6, 1916, more than four years after the rights" 
accrued under this lease, do I find any décision of the Suprême Court 
of this State intimating that it had ever held that a lease such as this 
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gave the lessor the right to refuse to accept stipulated payments of 
delay or rent money, if paid in strict accordance with the terms of the 
lease. In that case it was said that : 

"Tlie rule In this state is that contracts unperformed, without sufficient 
consideraUon, which are optional as to one, are optional as to both." 

Following that case a few months, and on October 10, 1916, the case 
of Brown v. Wilson, ,160 Pac. 94, was finally decided by that court, 
wherein it was said of a lease similar to this (see syllabus) : 

"Where such lease reserves to tlîe lessee and his assigns the rlght at any 
time after four months, on the payment of $1 and ail payable obligations theri 
<lue the lessor or his assigns, to surrender the lease, if not tested, for cancel- 
lation, held that, as said lease, construed as a whole, confers on the lessee an 
option to complète a well within four months or pay for delay and a further 
option to surrender at any time after four months, and thereby avoid doiiis 
l)oth, it was TOidable at the option of the lessor at any time after four months 
for lack of mutuality, in that it Imposed no légal obligation on the lessee ; 
that, as prospective royalties vvere the sole considération for the exécution of 
the lease on the part of the lessor, payraent of which could be defeated by a 
«urrender thereof by the lessee, the lease was nudum pactum ; and that, as 
the same reserves to the lessee the right to surrender the lease at any time 
after four months before development, a corresponding right exists in the 
lessor to compel a surrender." 

It will be seen from an examination of Brown v. Wilson, supra, that 
in that case the court first considered the question as to whether the 
lessees had not forfeited their rights under the lease by failure to 
niake the payments of delay or rent money, in strict accordance witli 
the terms of the lease, and decided that there had been such delay as 
entitled the lessor to assert and hâve declared a forfeiture, very much 
as was done in the Frank Oil Co. Case, supra. And if, at the time 
this last-mentioned case was decided, the court had entertained the 
same view as to the right of the lessor to refuse to accept a payment 
tendered in strict accordance with the terms of the lease, no reason is 
perceived why the court would not in that case hâve announced the 
doctrine which would hâve been décisive of that case, without the ne- 
cessity of determining whether or not the delay in the tendering of 
such payment worked a forfeiture. The very f act that the court did 
not do so, togéther with the observations made by the court in the 
Frank Oil Co. Case and prior cases to which référence has already 
beeii made, it seems to me warranted the conclusion, until the announce- 
ment in the Hill Oil & Gas Co. Case and Brown v. Wilson, that the 
"or" surrender clause lease, like the one at bar, as well as the "unless" 
lease, based upon a valuable considération, while probably not the 
subject of équitable relief by way of spécifie performance in the 
State courts, were, however, valid contracts in the nature of options 
to the lessee to explore for oil and gas during the initial period fixed 
and such additional time as might be secured by such subséquent pay- 
ments as the lease provided for, and that the initial considération cov- 
ered not only the first period mentioned, but also the right to exteud 
the time by makingthe delay or rent payments in accordance with the 
contract, and that the lessor was bound to accept such delay or rent 
payments when so made. In October, 1915, the Suprême Court of 
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Okiahoma, speaking through Commissioner 'Devereux, în Mitchell v. 
Probst, 152 Pac. 597, said of an "unless" lease, after reviewing the 
several Oklalioma décisions heretofore ref erred to : 

"As construed by thls court in the cases above cited, the légal effect o( the 
contract was that, if a well was not drilled on the land within one year froni 
the date of the contract, the agreement should be null and void, but with an 
option to the plaintiffs In error to continue thelr license under the agreement 
by paying in advance a rental of $2.50 per acre for the flrst year and $5 per 
acre thereafter until a well was drilled or the lease canceled." 

The right to explore for oil and gas is a proper subject of contract 
between parties compétent to contract. This right which the land- 
owner enjoys he may assign or transfer as he may any other interest 
or estate in the land. As to the terms he shall impose, he certainly has 
a légal right to détermine. As said by Story (1 Eq. Juris. § 244) : 

"The mère inadequacy of price or any other inequality in the bargain ia 
not, hovvever, to be understood as constituting per se a ground to avoid a 
bargain in equity ; for courts of equity, as well as courts of law, act upon the 
ground that every person who is not from his peeuliar condition or clrcum- 
stances under dlsability, is entitled to dispose of his property in such manner 
and upon such terms as he chooses ; and whether his bargains are wise and 
<Iiscrete, or profitable or unprofitable or otherwlse, are considérations, not for 
1 ourts of .iustice, but for the party himself to deliberate upon." 

[5] The intention of the parties is to be ascertained from the writ- 
ten contract (section 949, Rev. Laws, 1910) ; and, as said in Brewster 
V. Lanyon Zinc Co., 140 Fed. 807, 72 C. C. A. 213 : 

"The lease expresses the Intention of the parties, and, no rule of law for- 
bidding. that intention is controlling. The considération of $1, the receipt of 
which was acknowledged, although small, was yet sufficient to make the lease 
effective and to support every stipulation in it favorable to the lessee, including 
the option to surrender it at any tlme." 

This last-mentioned case is very instructive on this phase of this 
case, and, in the absence of any controlling décision by the state Su- 
prême Court prior to 1916, strongly supported the validity of such 
leases in this jurisdiction. Thousands of such leases were entered 
into on the faith that the lessor, notwithstanding the surrender clause, 
was bound to accept the rent or delay payments if tendered in ac- 
cordance with the contract, and many thousands of dollars hâve been 
paid as such rentals. Such became a standard form of commercial 
lease, and a form similar in respect to the surrender clause was adopt- 
ed by the government in the matter of leasing Indian lands. Until 
the question was decided to the contrary in the cases of Hill Oil & 
Gas Co. and Brown v. Wilson, supra, and especially at the time the 
lease in controversy was entered into, while there had been no spécifie 
décision of the state Suprême Court on the question, the existing state 
statutes and expressions of the state Suprême Court on kindred mat- 
ters, and the fédéral décisions of this circuit, in my judgment were 
such as to justify the conclusion that, when the state Suprême Court 
should corne to décide the spécifie point, it would hold that in such a 
lease as this, and under the circumstances hère presented, the lessor 
is bound to receive the stipulated delay or rent money, if tendered by 
the lessee in accordance with the terms of the lease. The record con- 



SHArFEK V. MARKS 153 

vinces me that the contracting parties considered the law so to be 
when contracting, and, obedient to the doctrine announced in Kuhn 
V. Fairmount Coal Co., supra, it is my judgment that the rights of 
the contending parties should be determined accordingly. 

[6-B] In determining the jurisdictional question treated at the be- 
ginning of this opinion, the nature of the right which Shaffer enjoyed 
under this lease was considered. From what was said there it must 
follow that the property right or interest growing out of the lease was 
a vested right or interest, notwithstanding the fact that it did not 
amount to an estate in the land, because, even though an incorporeal 
hereditament or a chattel real, still it was a substantial right to go 
upon the land and take such oil and gas as he might discover, to the 
exclusion of every one else, so long as the right continued in him. 
That such right meets ail the requirements of a vested right, see 
Pearsall v. Great Northern Ry., 161 U. S. at page 673, 16 Sup. Ct. 
705, 40 Iv. Ed. 838. It is to protect himself in the exercise of this 
vested right against the acts committed or threatened by certain of the 
défendants, which, if permitted would destroy such right, that the 
plaintiff seeks injunctive relief. That such relief may properly be 
granted in a fédéral court of equity, in a case where such right is 
established and such interférence therewith appears to be in progress 
or threatened, and for which the law offers no adéquate remedy, I 
think cannot be seriously questioned. Aside from the question as to 
whether the circumstances surrounding the payment or attempted pay- 
ment of the quarterly rental due June 18, 1915, worked a forfeiture 
of Shaffer's rights under the lease from which he ought not to be re- 
lieved, which will be considered later, the décision of the United 
States Suprême Court, in Guflfey v. Smith, 237 U. S. 101, 35 Sup. 
Ct. 526, 59 L. Ed. 856, seems to me controlling hère. In that case it 
was said: 

"The Suprême Court of Illinois, whlle fuUy sustaining the right to malntaln 
such a suit In the courts of the state when the lease contains no clause givlng 
the lessee an option to surrender it (Gillespie v. Fulton Oil & Gas Co., supra), 
holds that the présence of such a clause in the lease opérâtes to prevent the 
lessee from directly or indirectly enforcing it In equity (Walford Oil & Gas 
Co. V. Shipman and Ulrey v. Keith, supra) ; the ground of distinction belng 
that the surrender clause, although lawful in Itself and not affecting the valid- 
ity of the lease, renders it so lacklng in mutuality that equity wlU remit the 
lessee to his remedy at law. Thèse décisions, it Is Insisted, should hâve been 
accepted and applied by the Circuit Court. To this we cannot assent. By the 
législation of Congress and repeated décisions of this court it bas long been 
settled that the remédies alïorded and modes of proceeding pursued in the 
Fédéral courts, sitting as courts of equity, are not determined by local laws 
or rules of décision, but by gênerai principles, rules, and usages of equity hav- 
ing unifornï opération in those courts wherever sitting. Rev. Stat. pp. 913, 
917; Neves v. Scott, 13 How. 268, 272 [14 U Ed. 140]: Payne v. Hook, 7 Wall. 
425, 430 [19 L. Ed. 260] ; Dodge v. Tulleys, 144 U. S. 451, 457 [12 Sup. Ct. 728, 
36 L. Ed. 501] ; Mississippi Mills v. Cohn, 150 U. S. 202, 204 [14 Sup. Ct. 75, 37 
L. Ed. 1052]. As was said in the flrst of thèse cases, 'Wherever a case in eq- 
uity may arlse and be determined, under the judiclal power of the United 
States, the same principles of equity must be applied to It, and it Is for the 
courts of the United States, and for this court in the last resort, to décide 
what those principles are, and to apply such of them, to each particular case, 
as they may flnd justly applicable.' 
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"It next Is Inslsted that according to the gênerai principles nnd rules of 
equity admlnistered In the fédéral courts the surrender clause constltutes an 
insuperable obstacle to granting the relief sought ; the argument being that, 
as the complaiuants hâve a reserved option to surrender the lease at any time, 
it cannot be speciflcally enforced against thenï, and therefore cannot be 
similarly enforced In their favor. The rule Intended to be invoted has to do 
with the spécifie performance of executory contracts, Is restrained by many ex- 
ceptions, and has been the subject of divergent opinions on the part of jurists 
and text-writers. Without considering it in other aspects, we think it is with- 
out présent application. Kightiy understood, this is not a suit for spécifie per- 
formance. Its purpose Is not to enforce an executory contract to give a lease, 
or even to enforce an executory promise in a lease already given, but to pro- 
tect a présent vested leasehold, amounting to a freehold Interest, from continu- 
ing an irréparable ln.iury calculated to accomplish Its practical destruction. 
The complaiut is, not that performance of sonïe promised act is being withheld 
or refused, but that complainants' vested freehold right is being wrongfuîly 
violated and Impalred in a way vehich calls for préventive relief. In this re- 
spect the case is not materially différent from what it vi'ould be if the com- 
phiinants were claiinlng under an absolnte convoyante rather than a lease. In 
a practical sensé the suit is one to prevent waste, and it cornes with 111 grâce 
for the défendants to say that they ought not to be restrained because, per- 
chance, the complainants m'ay some time exercise their option to surrender 
the lease. We think this option, which has not been exercised and may never 
be, is not an obstacle to the relief sought. , 

"Another contention of the défendants is that the lease is so unfair and in- 
équitable in its terms that relief in equity should be withheld and the com- 
plainants left to seek remedy at law, vi'hich Is tantamount to saylng that 
they must submlt to the practical destruction of their leasehold and accept 
such réparation as may be obtained through recurring actions for damages. 
Whether the lease is unfair and inéquitable must be determlned in view of the 
circumstances in which it was given. Willard v. Tayloe, 8 Wall. 557, 570, 571 
[19 L. Ed. 5011 ; Marble Company v. Rlpley, 10 Wall. 339, 357 [19 U Ed. 955] ; 
Franklin Telegraph Co. v.Harrison, 145 U. S. 459, 473 [12 Sup. a. 900, 36 L. Ed. 
776]. Tliey were thèse: Whether the leased tract contained oil or gas was not 
known. It was In an undeveloped district in which there was no oil or gas well 
and no pipe line leading to a market. Drilling welIs was attended with large 
expense, the cost of each wel) being upwards of one thousand doUai-s, according 
to the testlmony of one of the défendants. No fraud, déception, or overreach- 
ing was practiced in procurlng the lease. The parties were compétent to con- 
tract with each other, and entered Into the lease because in the circumstances 
its provisions Avere satisfactory to them. Under its terms the cost of the drill- 
ing was to be borne by the lessee. If the undertaklng was unsuccessful, he 
nlone was to stand the loss ; and if It was suecessful the lessor was to share 
in the results by receiving substantlal royalties, the reasonableness of which is 
not qnestioned. The considération for the lease, viz., $1 paid to the lessor and 
the covenants and agreements of the lessee, cannot be pronounced unreason- 
able. Slmilar ieases restlng upon a like considération often hâve been sus- 
tained In cases not distinguishable from this. The lease was to remain in force 
flve years and as much longer as oil or gas was being produced from the prem- 
ises; in other words, It was to expire in flve years uniess oil or gas was pro- 
duced within that time. The lessee expressly covenanted to drill a well wltliin 
ni ne months or to pay a rental of 25 cents per acre per year quarterly, in ad- 
vance, for such time as the completion of the well was delayed beyond that 
period, the delay, of course, not to extend beyond the primary terni of five 
years. The terms of the covenant doubtless were suggested by the undevelop- 
ed condition of the district and by the expense and rlsk Incident to exploring 
for oil and gas. They evidently were satisfactory to the lessor at the time, 
and the record discloses no reason for holding that in the circumstances they 
were unreasonably libéral to the lessee. Some crlticism is directed against the 
resei'ved option to surrender, but It Is difficult to perceive how It could be de- 
clared inéquitable. If it was not exercised the lessee would be bound by his 
covenants, and if exercised the lessor would be free to deal with the premises 
as he chose. A surrender. was not to affect any existlng liabllity, but only to 
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avoid those 'tliereafter to accrue.' A Uke clause Is In tlie subséquent lease, 
and, according to the évidence and several reported décisions, is of fréquent 
occurrence in such instruments. We conclude that ttiere is notlilug in the 
terms of the lease wbich requires that équitable relief be witliheld." 

That the vested right which was the subject of relief in Guffey v. 
Smith, supra, amounted to a freehold interest, wliile hère the same 
character of right is declared to be an incorporeal hereditament or 
chattel real, it seems to me is immaterial. Shaffer's lease vested in 
him a property right, in the exercise of which he could do everything 
which the lessee in Guffey v. Smith could do. An interférence with 
the exercise of the right, in either case, would resuit in identically 
the same character of injury. AU the considérations recited by the 
court in the Guffey-Smith Case, as refuting the contention that the 
terms of the lease involved were unfair and inéquitable, are presented 
by the record in this case. The land hère leased was in an undeveloped 
district, several miles from the nearest production and with no pipe 
line facilities. No fraud or déception is charged in the procurement 
of the lease. The parties were compétent to contract, knew exactly 
the contract they were entering into, and it was entirely satisfactory 
to them. Shaffer was to bear ail the expense of drilling. If unsuc- 
cessful, he alone stood the loss; if successful, the lessors were to 
share in the results by receiving substantial royalties, the reasonable- 
ness of which is not questioned. The cost of sinking a well was about 
$13,000. It was upwards of $1,000 in the Gufïey-Smith Ca.se. There 
the cash considération named was $1 ; hère it is $120. In both leases 
the term was five years and as much longer as oil and gas might be 
procured. There the surrender clause was unlimited ; hère it is term- 
ed to become of no effect upon the commencement of a suit by the 
lessee to enforce the lease in any way. The Suprême Court found 
nothing in that surrender clause precluding équitable relief. It does 
not appear from the record that Shafïer was disposed to further de- 
lay development of this property whenever necessary to protect it 
against drainage, or in fact whenever it should become practicable 
from a standpoint of marketing facilities. The record shows he 
drilled the first producing well in the Cushing field, of which this was 
an extension, and, when prevented by the défendants from drilling 
upon the land in controversy, proceeded to sink a well upon the ad- 
joining 40, and at his own risk and expense proved this territory. 
That this lease meets ail the requirements of the fédéral courts in 
granting équitable relief, in so far as being a fair and équitable con- 
tract is concerned, cannot be doubted. No inéquitable conduct in re- 
lation to the transaction can be ascribed to Shafïer, and he cornes into 
court with clean hands. 

Did Shaffer forfeit his rights under this lease by reason of the cir- 
cumstances attending the payment or attempted payment of the rental 
due June 18, 1915? By the terms of the lease, if a well were not 
commenced on the premises within 12 months, he was to pay tliere- 
after the sum of $120 per year, payable quarterly in advance, until 
a well was commenced. Thèse payments could be made directly to 
the lessors, or deposited to their crédit in the Cushing State Bank, 
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Cushing, 0kl. Later the lessors sold 40 acres of tlie land to other 
parties, to whom Shaffer thereafter paid the proportion of the rental 
applying to that 40, and that tract is not now in controversy. Sub- 
sequently some différences arose between H. L. Marks, one of the 
lessors, and the Cushing Bank, whereupon Marks wrote Shaffer, re- 
questing him to send ail payments thereafter to his address in Kansas 
City, Kan. Then ensued correspondence between Shaffer and Marks 
relative to the title to the land in controversy having passed to W. J. 
Blane and wife ; Marks furnished to Shaffer abstracts showing the ti- 
tle in Blane and wife, also power of attorney, executed by Blane and 
wife, appointing Marks, their sole and exclusive agent for the purpose 
of coUecting and receiving such lease rentals. Shortly thereafter, and 
on March 5, 1915, Marks wrote Shaffer again, refusing to receive pay- 
ments through the Cushing Bank, directing that they be sent direct 
to him at Kansas City, Kan., or that they be sent to the Central State 
Bank at Kansas City, Kan., to be put to his crédit as agent. In this 
letter he said : 

"Mr. Blane wants his money, and, if not settled at once, they advise him to 
release; but as your tline is so near up, and I thinb you will soou develop, I 
am advising Mr. Blane to let it rem'ain wlth you. While he is oiîered a big 
tonus and the parties will develop at once," etc. 

It must be remembered that the trouble which Marks had with the 
Cushing Bank was in no respect caused by any delinquency on Shaf- 
fer's part. He had been making his payments just as the lease pro- 
vided. On March 10, 1915, Shaffer answered Mark's letter of the 15th, 
stating : 

"Since you hâve requested that no more rentals be sent to that bank [the 
Cushing Bankl, we are to-day changing our records to show that future pay- 
ments of the $20 quarterly to your crédit as agent for Mr. Blane and wife will 
be made at the Central State Bank, Kansas City, Kan., so the rental which will 
be due the 18th inst. will be sent within the next few days to the last-naœed 
bank." 

This March payment was accordingly sent in due time to the Kan- 
sas City bank, to be credited to Marks as agent. The next payment 
was due June.18, 1915. On the 4th of that month Shaffer wrote the 
Kansas City bank, inclosing Chicago exchange for $20, with direc- 
tions to crédit it to William J. Blane in payment of oil and gas lease 
rentals. This letter reached the bank about the 5th or 6th of June. 
This Chicago exchange, Mr. Lawrence, the président and cashier of 
the bank, testifies he considered good and treated as cash, and that 
it would hâve been cashed and paid to William J. Blane at any time 
before Marks' notice not to do so, if Blane had called. So that for 
the purpose of this case it must be treated as so much cash delivered 
to the bank to be placed to the crédit of Blane. In regard to this 
Shaffer allèges in his pétition that the records of his office showed 
Blane and wife were the owners of the property, and that by mis- 
take and accident he directed the bank to place the money to the 
crédit of Blane instead of Marks; that this mistake was innocently 
made, and without any intention to defraud or wrong any of the par- 
ties. As Blane had no account and was unknown to the bank, it was 
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held awaiting his appearance. Shaffer's attention was first callecî to 
this mistake by wire from his agent, Rumbaugh, at Cushing, on June 
26th, advising that Marks was there for his check, and that the Kansas 
City bank advised no rental deposited to crédit of William J. Blane 
or H. L. Marks, agent. In answer to this wire and on the same date, 
Shaffer wired Rumbaugh that rental had been sent to the' bank, and 
if not there must hâve been lost in transit, and for him to pay the 
amount to Marks, if there. On the same day Marks wrote the Kansas 
City bank, from Drumright, 0kl. : 

"Please do not recelve any checks from C. B. Shaffer to W. J. Blane or H. 
h. Marks, Agent, as we hâve canceled'C. B. ShafCer lease." 

On the 28th Shaffer wired the Kansas City bank to wire answer 
whether exchange sent in his letter of the 4th had been received, to 
which the bank responded on the 29th : 

"Received remittance Wm. J. Blane. No spécifie instructions, except crédit 
him. Party unknown to us. Still holding item." 

On the same date Shaffer wired the bank to crédit the account of 
H. L. Marks, agent for Blane, with remittance, and to notify Marks 
at his Kansas City, Kan., address, to which the bank the same day re- 
sponded : 

"Creditlng H. L.. Marks, Agent, $20, as per message. Notlfying him." 

Immediately thereafter the bank wired Shaffer that they were re- 
turning the remittance under Marks' instructions, and on the same 
date returned the remittance to Shaffer with a letter confirming the 
telegram. On the 30th Shaffer returned the remittance to the Kansas 
City bank, again requesting its deposit to the crédit of Marks as agent. 
On July 2d the Kansas City bank again returned the draft to Shaffer, 
stating : 

"We are under Instructions from Mr. Marks not to accept any deposits from 
Mr. ShafCer for his crédit." 

Thus the matter stood, Shaffer standing ready to pay Marks, and 
Marks refusing to accept the payment, until the following August. 
In the meantime the title to the land had vested in Marietta Marks 
and one McCartney. On August 23, 1915, Marietta Marks and Mc- 
Cartney each executed an oil and gas lease to the défendant Aggers, 
covering their respective portions of this land, in which leases it was 
provided, among other things: 

"Tlie party of the second part agrées to commence a well on said premises 
wlthin 30 days after the lease now held by C. B. Shaffer has been canceled or 
surrendered, or pay at the rate of one thousand dollars, payable quarterly in 
advance, for each additional year such commencement is delayed from the 
time above-nïentioned for the commencement of such well, until a well is com- 
pleted." 

Contemporaneous with each of thèse leases to Aggers was a written 
agreement between the same parties reciting the existence of Shaffer's 
lease and the élection of the lessors to cancel the same for failure to 
pay this June rental; that the lease was a cloud upon the title to the 
land, and an agreement by Aggers the lessee, at his own expense, to 
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institute suit in the name of the lessors against Shaffer to cancel this 
lease. Aggers parted with nothing in considération for thèse leases. 
Presumably he was apprised of ail the facts attending the June pay- 
ment, and knew of the controversy between Shaffer and the landown- 
ers regarding the same. His leases and contracts were so drawn as 
to make his obligations thereunder only attach after the Shaffer lease 
should be canceled. Hence his rights are no greater than were those 
of Marks and McCartney at the time he contracted with them. Marks 
and McCartney hâve since settled their différences with Shaffer, so 
tliat the question as to whether Shaffer shall be relieved from his mis- 
take in sending the remittance to the crédit of Blane instead of Marks, 
agent, concerns chiefly Shaffer, on the one side, and Aggers, on the 
other. 

[9] As has been said, there was that in the Oklahoma décisions, 
\ir\oT to the Hill Oil & Gas Case and Brown v. Wilson, which may be 
said to hâve established the doctrine in this state that oil and gas 
leases should be construed most strongly against the lessee. In the 
case of an "unless" lease, of course, by its very terms it becomea nul! 
and void when the lessee intentionally fails to make the payment at 
the time and in the manner stipulated. In the case of a» "or" sur- 
render clause lease, it has been held that the lessor ccfuid elect as 
to whether he would cancel and terminate the lease for nonpayment, 
or treat it as continuing in force, and cojlect the stipulated rental. Mc- 
Kee V. Grimm, 157 Pac. 308. An intentional failure to pay as stip- 
ulated, in either case, may be treated as an abandonment of the lease. 
But where, as the law stood prior to Hill Oil & Gas Co. Case and 
Brown v. Wilson, the lessee, in either an "unless" or an "or" sur- 
render clause lease, had in good faith attempted to make the stipulated 
jmyment, but by accident or mistake had been prevented from doing 
so, the question as to whether he shall be relieved from the effects of 
such accident or mistake, and the transaction be treated as if the pay- 
ment had been made in ail respects as stipulated, when arising in this 
court becomes a matter of équitable cognizance, not controlled by the 
décisions of the highest court of this state in such matters, but to be 
determined by the gênerai principles, rules, and usages of equity hav- 
ing uniform opération in fédéral courts wherever sitting as couils of 
equity. Guffey v. Smith, supra. The gênerai doctrine regarding leases 
is thus stated in Pomeroy's Equity Jurisprudence, § 453 : 

"Where a lease contalns an option that the lessor may re-enter and put an 
end to a lessee's estate, or even that the lease shall be void upon the lessee's 
failure to pay the rent at the time specified, It is well settled that a court of 
equity will relieve the lessee and set aside a forfelture incurred by his breach 
of the condition, whether the lessor has or has not entered and dispossessed 
the tenant. This rule is based upon the notion that such condition and forfel- 
ture are inteuded nierely as a security for the payment of the money." 

In the succeeding section it is stated that this doctrine does not 
apply ordinarily to forfeitures arising from other covenants in leases, 
but adds: 

"It should be observed, however, that In ail cases of this class relief may be 
given when the breach was the resnlt of fraud, mistake, accident, surprise, and 
the like, or was acquiesced in or waived by the lessor." 
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But it is generally held that th-e doctrine announced in section 453, 
supra, does not apply to cil and gas leases because of the peculiar na- 
ture of those substances. In view of expressions by the Oklahoma 
Suprême Court regarding oil and gas leases, before the cases of Hill 
Oil & Gas Co. and Brown v. Wilson, I think a lessee, in either an "un- 
less" lease or an "or" surrender clause lease, who intentionally failed to 
make a delay or rental payment at the time and in the manner specified 
in the lease, cannot invoke the gênerai doctrine above announced as 
against the action of the lessor to forfeit and cancel the lease, as he 
might if it were an ordinary lease of lands for agricultural purposes, 
for instance. But where it is his intention to make the stipulated paj'- 
ment in strict accordance with the terms of the lease, but his attempt 
to do so is abortive because of some accident or mistake, not the resuit 
of his willful neglect or gross négligence, a court of equity may grant 
him relief as against the forfeiture asserted by the lessor because of 
such failure, where the lessor lias not suffered in any way by the delay 
and it would be inéquitable to enforce the forfeiture. This conclusion 

I believe to be fully supported by the authorities. Of course, the facts 
in no two cases are identical, and each case must be determined upon 
its ovvn particular facts. In the numerous cases cited in briefs of coun- 
sel, none is found presenting just this case. The foUowing are cases 
in which relief was denied : 

Brown v. Vandergrift, 80 Pa. 142. In this case there was a delay of 

II months. The court said: 

"In a case Uke this, equity follows the law, and wlU enforce a covenant of 
forfeiture, as essential to do .lustlce. It is true, as generally stated, that equity 
abhors a forfeiture; but this is vvhen it works a loss that is contrary to equity, 
not when it. works equity and protects the landowner against the indifférence 
and lâches of the lessee, and prevents a great miscliief, as in the case of such 
leases. To perpetuate an oil lease forever by the payment of a monthJy suin, 
aa hère, at the will and caprice of the lessee, would work great injustice." 

Hukill V. Gufïey, 37 W. Va. 425, 16 S. E. 544. In this case there 
was a willful failure to pay rental for a period of two years. 

Chapple V. K. C. Brick Co., 70 Kan. 723, 79 Pac. 666. It is strong- 
ly urged that the facts in this case are so nearly the facts in the case 
at bar as to very strongly support the contention that relief should not 
be granted hère. It must be remembered, however, that this Chapple 
Case was an action at law, and therefore not one in which relief 
against mistake could be granted as in an équitable action; no sych 
mistake having been pleaded as an équitable défense. 

Witherspoon v. Staley (Tex. Civ. App.) 156 S. W. 557. In this case 
deposit of the rental due as stipulated in the lease was made two days 
late. It does not appear that an attempt was made to deposit on time 
which was prevented by accident or mistake. 

Jennings-Heywood, etc., v. Houssiere-Latreille Oil Co., 1 19 La. 
793, 44 South. 504. In this case payment was tendered four days late, 
the reason assigned being that a tire was raging in the oil field,, which 
had absorbed lessees' attention. It appears at this time lessees were op- 
erating an adjoining tract and producing large amounts of oil, drain- 
ing lessor's tract, and that they had previously promised that the next 
well would be opened upon lessor's tract, which had not been donc. 
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Fédéral Oil & Gas. Co. v. Western Oil Co., 121 Fed. 674, 57 C. C. 
A. 428. In this case payment was tendered on time, but the court held 
lessor had the right to refuse payment even made on time, and further 
found the lease to be inéquitable, because there was no limit of time 
within which, at ail events, exploration must be begun. 

Conkling v. Krandusky, 127 App. Div. 761, 112 N. Y. Supp. 13. 
This is a clear case of abandonment and an intentionai failure for a 
long time to make the stipulated payments. 

Gadbury v. Ohio, etc., Co., 162 Ind. 9, 67 N. E. 259, 62 L. R. A. 895. 
This is a case of abandonment for two years after drilling a well and 
finding gas. 

Dill V. Frazee, 169 Ind. 53, 79 N. E. 971. In this case lessee inten- 
tionally failed to pay stipulated rental in advance, as the court held the 
contract required, on the mistaken vievv of the law that payment in ad- 
vance was not required. 

Warner v. Page (0kl.) 159 Pac. 264. In this case the Suprême 
Court held that the évidence failed to show that the money was in 
fact paid in strict accordance with the provisions of the lease, and de- 
fendant, not having sought équitable relief from the forfeiture in the 
trial court, was not allowed to change front and urge it in the appellate 
court. 

Soaper v. King (Ky.) 180 S. W. 46. In this case lessee in 1902 en- 
tered into the lease, reciting a considération of $1, and stipulated roy- 
alty of one-eighth of ail oil, gas, or other minerai which might be dis- 
covered. The lease provided that the lessee should within two years, 
in good faith, begin to drill one or more wells upon the land, upon fail- 
ure to do which the lease should be void. Within two years the lessee 
sunk a well over 200 feet deep, finding a vein of coal, and spent in 
so doing about $500. Thereafter for ten years he did nothing more. 

Flannagan v. Marsh (Ky.) 105 S. W. 424. In this case the lease 
provided that lessee should commence drilling for oil and gas in one 
year or pay $25 per annum until work was commenced. They had not 
paid the rent for one whole year, nor ail of that for the preceding 
year. The lease was canceled. 

The reasoning in the following cases supports the granting of relief 
as against plaintiff's mistake: Noyés v. Anderson, 124 N. Y. 175, 26 
N. E. 316, 21 Am. St. Rep. 657; Tibbetts v. Cate, 66 N. H. 550, 22 
Atl. 559; Lundin v. Schoeffel, 167 Mass. 465, 45 N. E. 933; MacTier 
V. Gsbom, 146 Mass. 399, 15 N. E. 641, 4 Am. St. Rep. 323 ; Bliley v. 
Wheeler,-5 Colo. App. 287, 38 Pac. 603; Monihon v. Wakelin, 6 Ariz. 
225, 56 Pac. 735. 

Neither Marks nor those whom he represented suffered in any ap- 
préciable way by the fact that for a few days this money was held 
by the bank for- the crédit of Blane, instead of Marks as agent for 
Blane and wife. When it is considered that, to gratify Marks, who had 
fallen out with the Cushing Bank, the depository provided in the lease, 
and without any considération therefor, Shaffer agreed to change to 
the Kansas City Bank, but for which change in ail probability this 
mistake would not bave occurred, as numerous payments had been 
made through the Cushing Bank without mistake, and that to permit 
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this mistake to work a forfaiture of Shaffer's right would resuit in his 
loss of ail the payments already made and the valuable rights accru- 
ing to him under the lease, the conclusion is irrésistible that the equi- 
ties are ail in favor of Shaffer's contention, and that said payment of 
June 18, 1915, should be considered as having been made in ail respects 
as his contract required. It foUows that complainant's lease was in 
full force and effect in August, 1915, when défendant Aggers sought 
to acquire the interest for which he contends, and is still in full force 
and effect. 

Decree may enter accordingly. 

NOTE. 

Oil and Gas Mining Ijease. 

Thls lease, made this IStli day of Marcli, A. D. 1912, by and between J. H. 
Marlis, a single man, H. L. Marina and wlfe, Marietta Marks, parties of the 
flrst part, autï A. J. Terry, party of the second part, wltnesseth: That the said 
party of the flrst part, for and in considération ot the sum of one hundred 
twenty (Î120.00) dollars, to us in hand weil and tmly paid Ijy the said party 
of the second part, the receipt of whlch Is hereby aclînowledged, and of the 
covenants and agreements hereinafter containéd on the part of the party of 
the second part to be paid, liept and perfonded, has granted, demlsed, leased 
and let, and by thèse présents does grant, démise, lease and let, unto the said 
second part — , his heirs, successors or assigns, for the sole and only purpose 
of minlng and operating for oil and gas, and the laying of pipe Unes, and of 
building tanks, power stations and structures thereon to produce and take 
eare of said pi-oducts for the term of five years and as much longer tliereafter 
as oil or gas is found in paying quantities, ail that certain tract of land situ- 
.ated in the county of Creek, state of Oklahoma, described as follows, to wit: 
S. Va N. B. Vi and the N. W. % of S. E. % of section 33, township 17, range T, 
and containlng 120 acres, more or less. 

In considération of thèse promises said party of the second part covenants 
and agrées; 

(1) To deliver to the crédit of the flrst parties, thelr heirs or assigns, free 
of cost, in the pipe Une to which the party of the second part may connect the 
well or wells, the equal one-eighth part of ail oil produced and saved from the 
leased premlses. 

(2) To pay to the first parties one hundred dollars eaeh year payable quar- 
terly in; advance for the gas from each well where gas only Is found, while 
the same is being used off the prerolses, and the flrst party to hâve gas free 
of cost from any such well for the principal dwelling house on said land dur- 
Ing the same tlme through connections made at his own risk and expense. 

(3) To pay to the flrst party for gas produced from any oil well and used off 
the premises at the rate of twenty-flve dollars, per year, for the tlnïe during 
which such gas shall be so used, said payments to be made each three months 
In advance. 

The party of the second part agrées ta commence a well on said premises 
wlthin twelve months from the date hereof or thereafter pay the flrst parties 
a yearly rental of one hundred twenty dollars, payable quarterly in advance 
untU said well Is conrtnenced, and it Is agreed that the commencing and com- 
pleting of such well shall be and operate as a full liquidation of ail rent under 
this provision during the remainder of the term of this lease. 

The party of the second part shall not be bound by any change in the own- 
ershlp of said lands until duly notifled of such change, either by notice In 
writing duly signed by the parties to the instrament of conveyance, or by the 
receipt of the original instrument of conveyance or a duly certifled copy 
thereof. 

The party of the second part shall hâve the right to use, free of cost, gas, 
oil and water produced on said land for the opérations thereon except water 
from the wells of first party. When requested by first party the second party 
shall bury ail pipes below plow depths on cultlvated lands. 

241 F.— 11 
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No well to be drilled within less than 250 feet of the house or barn on sald 
preœises wlthout consent of parties of the flrst part. 

Second party shall pay for damages caused by rlgs to growing crops on sald 
lands. 

The party of the second part shall hâve the rlght at any tlme to remove ail 
machlnery and flxtures placed on sald premîses including the rlght to draw 
and remove easing. 

AU payments whlch may fall due under thls lease may be made directly to 
the lessors or deposlted to their crédit In Cushlng State Bank, Cushing, Okla. 

The party of the second part, hls heirs, successors or assigns, shall hâve the 
i-ight at any tlme, on the payment of one dollar to the party of the flrst part, 
his heirs or asslgns to surrender this lease for cancellation, after vi^hich ail 
payments and liabilltles thereafter to accrue under and by virtue of Its tenrfs 
shall cease and détermine: Provlded, this surrender clause and the option 
'herein reserved to the lessee shall cease and become absolutely inoperative 
immedlately and concurrently with the institution of any suit in any court of 
law or equity by the lessee to enforce this lease, or any of its tenus, or to 
recover possession of the leased land or any part thereof, agalnst or from 
lessor, hls heirs, executors, administrators or asslgns, or any other person or 
persons. 

AU covenants and agreements hereln set forth between the parties hereto 
shall extend to their heirs, executors, administrators, successors or asslgns. 

\7itness the foUowIng signatures the day and year flrst above wrltten. 

J. H. Marks. 
H. L. Marks. 
Marietta Marks. 
A. J. Terry. 

(Acknowledgment and flllng certlflcates omitted.) 



BALTIMORE & O. K. CO. v. WESTERN UNION TELEGRAPH CO. 
(District Court, S. D. New York. February 19, 1917.) 

1. SPEOIFIC PERrOBMANCE <S=>62 EiGHT TO RELIEF— AOBgUATE REMEDT AT 

Law — Kailboad and Telegraph Contbact. 

A complaint by a railroad eompany agalnst a telegraph company for the 
spécifie performance of a provision of the contract between them that the 
telegraph company should transmit free messages pertainlng to railroad 
business on Unes not located along the railroad up to a certain amount 
each year and thereafter should transmit such messages at one-half its 
regular rates, which clause the telegraph company claimed was contrary 
to the Interstate Commerce Act, sets up a cause of equity; there being no 
adéquate remedy at law. 

[Ed. Note.—For other cases, see Spécifie Performance, Cent Dig. § 188,] 

2. TELEaEAPHS AND TELEPHONES ®=:>34 REGULATION FbEB MESSAGES— CON- 

TBACT WITH RAILBOAD— "EXCHANQE." 

In 1887, a railroad company and a telegraph company entered Into a 
contract which was to continue for 50 years, and which provlded for the 
joint opération and maintenance of telegraph Unes along the railroad 
riglit of way in accordance with numerous provisions, among which was 
one that the telegraph company should transmit for the railroad company 
on its Unes along the railroad ail railroad messages free of charge and on 
its Unes not located along the railroad messages pertainlng to railroad 
business fi-ee of charge up to a certain amount each year measured by 
the company's regular rates and additional messages at half the regular 
rates. A siœilar provision was made for the transportation of the tele- 
graph company's employés and material by the railroad company. By Act 
June 18, 1910, c. 309, 36 Stat. 544, Congress amended section 1 of Inter- 

®=3For other cases see same topic & KKY-NUMBER in aU Key-Numbered Dieesla & liide:^e> 
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State Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 379 (Comp. St. 1913, § 
8563), so as to make that act apply to telegraph eompanies, but with a 
proviso that it shoulU not prevent th'em fram euteiing into contracts with 
comiiion carriers for exchaiige of services, and a further proviso that the 
clause preventing free transportation of passengers should not be con- 
strued to prohibit the privilège of passes or franks or the exchange there- 
of with eaeh other for the otticers, agents, and employés and thelr familles 
of telegraph eompanies and other common carriers. Thls amendment was 
adopted after Congress had received two reports of the Interstate Com- 
merce Commission In which they both had construed the exlstlng provi- 
sions of the act relating to railroads as permitting the free transportatlon 
of telegraph employés and equipment for service or use along the Une of 
the rallroad, but not for service or use ofl! the Une, but had stated that the 
public iuterest would not be adversely affected by the fuU performance of 
such contract between the rallroad and telegraph eompanies. The Inter- 
state Commerce Cojnmlssion construed the provisos added by the amend- 
ment of 1910 as permitting the exchange of services off the Une of the 
railroads only on the basls of the regular rates charged therefor by the 
carriers and the telegraph eompanies. Held, that the provisos in the 
amending act, whether construed according to thelr llteral wordlng or by 
a resort to the history of the times to ascertain the Intent of Congress, 
permltted the observance of the exchange clauses as they were set forth 
In the contract, since "exchange" Is the giving or taUlng of one article 
other than money for another article other than money which Is regarded 
as the équivalent without référence to money value, and, if Congress had 
desired to préserve distinction between on the Une and off the Une services 
theretofore nrade by the Interstate Commerce Commission, It could easily 
hâve done so. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dlg. 
§21. 

For other définitions, see Words and Phrases, Exchange.] 

3. Statutes !g=5212 — Construction— -Knowledge of Congkess — Statutes 
AND Décisions. 

It can be assumed that Congress, In amending the Interstate Commerce 
Act so as to apply to telegraph eompanies, had in nïind the necessarlly inti- 
mate relations between the railroads aud the telegraph eompanies shown 
by its own acts and by the décisions of the courts. 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. § 289.] 

In Equit}'. Suit by the Baltimore & Ohio Railroad Company against 
the Western Union Telegraph Company. On hearing on bill and an- 
swer. Decree rendered for plaintiflE. 

The cause having come up on bill and answer, plaintiffi seeks a decree ad- 
judging that; (1) A certain contract between the parties Is lawful and in fuU 
force and effect ; (2) défendant speclfically perform the contract; and (3) plain- 
titf bave an Injunction against défendant restralning It from vlolating the 
provisions of the contract. 

On October 15, 1887, the parties entered into the written contract hère under 
considération. (The nunibers herelnafter refer to paragraphs of the contract.) 

The Contract. 

(1) Enumerated by référence to a schedule the railroads owned by plaiutiff 
(herelnafter called "Railroad"). 

(2) Enumerated by référence to a schedule the (a) exclusive rallroad wires 
and (b) commercial wires of défendant (herelnafter called "Telegraph Co.") and 
provlded that "exclusive rallroad wires" should be deemed to Include the neces- 
sary Instruments and connections, as then located and used on said wires and 
as necessary to continue In opération the exlstlng effective télégraphie circuits 
between the several stations and offices of the Railroad in the various places 

<S=3For other cases aea same topic & KQY-NUMBSR lu ail Key-Numbered Digests & Indexes 
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on the routes of the railrcads then owned, leaseU, operated or controlled by the 
Railroad, etc. 

(3) The Eailroad was to retain the ownership o£ sald "exclusive railroad 
wires." 

(4) The Telegraph Oo. agreed to maintain, repair, and construct, at its own 
cost, ail the telegraph lines speciflcally covered by said contract and such addi- 
tional wires as either the Telegraph Oo. or the Railroad might place thercon, 
the Railroad, however, to furnish the necessary unskilled labor for such main- 
tenance, repairs, and reconstruction, and the necessary wire and material, not 
includlng brackets and cross-arms, for the maintenance, repair, and reconstruc- 
tion of the "exclusive railroad wires." The location of any pôles, wires, or 
cables upon the right of way or property of the Railroad should, from time to 
time, be changed thereoD in such manner as the officers of the Railroad might 
direct, so as not to interfère with the opérations of the Railroad, the Telegraph 
Co. furnishing the skilled labor, and the Railroad the unskilled labor for such 
work. 

(5) The Railroad should hâve the right to acquire from the Telegraph Co., 
or to erect, additlonal "exclusive railroad wires" upon the telegraph lines cov- 
ered by the contract, the Railroad paying the cost of material, not Including 
brackets and cross-arms, and of direction and equipment, etc. The Railroad 
should not be required to furnish any labor in connection with lines not upon 
its right of way, and the Telegraph Co. should connect the "exclusive railroad 
wires" with additlonal offices, stations, and buildings of the Railroad in the 
cities and towns along its route, and also in the cities of New York and Brook- 
lyn, where the Telegraph Co. had faeilities therefor, and if the Telegraph Co. 
should hâve underground conduits available for reaching the Railroad's offices, 
stations, and buildings, the Telegraph Co. should furnish the Railroad such 
Connecting wires as it m'ight be able to supply in sald conduits upon payment 
by the Railroad of the entire cost of the wire and of placing the same in the 
conduits and the pro rata cost of construction or rental and maintenance of 
the conduits. 

(6) The Telegraph Co. should furnish free of cost the use of its main bat- 
teries for the efficient opération of ail railroad wires and also ail instruments, 
stationery, and other material for comœei'cial business, and should grant to 
the Railroad for use upon the railroad wires the free use of ail télégraphie 
patents then or thereafter owned or used by the Telegraph Co. or Its subordi- 
nate companies, for the gênerai telegraph business, except that any paymenta 
whieh the Telegraph Co. might be required to m'ake on aecount of such free 
use to any minority interests in subordinate companies should be charged to 
the Eailroad, and tiie Railroad should furnish ail instruments, stationery, and 
other material for railroad business. 

(7) The railroad wires should be used only by the Railroad for its railroad 
business and should not be used for the transmission of any commercial or 
public telegraph business for tolls, except that where there was but one wire 
it might be used jolntly by the Telegraph Co. with the Railroad, imïjortant 
railroad messages directing the movement of trains having precedence, untll 
such time as in the judgment of the président of the Railroad such joint use 
might be detrimental to the business of the Railroad, whereupon the Telegraph 
Co. should erect an additlonal wire for commercial business; that in ail other 
cases the railroad wires might be used from time to time by the Telegraph Co. 
jointly with the Railroad, with the Railroad's assent, when not in use for 
railroad business; that whenever the railroad wires should beconre disabled 
the Railroad should hâve the right to take and use Jointly with the Telegraph 
Co. any of the working commercial wires for the purpose of moving its trains 
or transacting other important and urgent railroad business, such use to con- 
tinue without cost to the Railroad until the repair of the railroad wires had 
been effected and the circuits restored, but that the through commercial wires 
or circuits should not be subject to such use by the Eailroad except in cases 
of extrême emergency. 

(8) Either party mjght establish and maintain telegraph stations at such 
places on said railroads as it mîght deem necessary; at ail telegraph stations 
of the Railroad it should furnish operators at its own expense; its operatora 
and other employés acting as agents of the Telegraph Co. should receive, trans- 
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mit, and deliver exclusively for tJie Telegraph Co. such commercial or public- 
messages as inight be offered and should charge the tariiï rates of the Tele- 
graph Co. thereon, and sbould render to the Telegraph Go. exclusively monthly 
statements of such business and full accounts of ail receipts therefrom. and 
pay ail of such receipts to the Telegraph Co.. but in the transaction of ail such 
telegraph business said operators and ail other employés should be held to be 
only the agents of the Telegraph Co. and should eonform' to ail rules and régu- 
lations of the Telegraph Co. applicable to ail telegraph business, whether paid 
or free, and should not, without the consent of the Telegraph Co., transmit 
over the Unes covered by said contract, any free messages except those thereirt 
provided for. Whenever the number of pald and collect messages sent from any 
railroad office should aniount to $3,000 or more in any one year, the Telegraph 
Co. should tliereafter provide an operator for such office so long as said mes- 
sages amounted to said number, and said operator, acting as the agent of the 
Railroad, should attend to the telegraph business of the Railroad without 
charge so long as one orierator could attend to the telegraph business of botb 
parties. No employé of the Railroad should whlle in its service be employed 
in the transaction of commercial or public telegraph business for any party 
other than the Telegraph Co., ahd the Telegraph Co. should bave the exclusive 
right to the occupancy of the Railroad's dépôts and station bouses for commer- 
cial or telegraph business as against any other party. 

(9) If the Telegraph Co. should elect to establish an office in a station build- 
ing of the Railroad, the latter should, if convenient, provide office room therein 
and light and fuel therefor, free of charge, and if at such station one person 
could attend to the telegraph business of both campanies, the operator of the 
Telegraph Co. at such office, acting as agent for the Railroad, should attend 
to the telegraph business of the Railroad «ithout charge and eonform to the 
rules of the Railroad applicable thereto. Whenever the telegraph business of 
both companies at any office where the Telegraph Co. furnished the operator 
should become so large as to require more than one operator, the Railroad. 
should employ and pay its ovrn operator. 

(10) The Telegraph Co. should receive and transmit from said lines along 
said railroads. and .should deliver free of charge the messages of the offieers 
and agents of tlie Railroad pertaining to its railroad business, between ail 
places then reached by said telegraph lines on said railroads. Such messages 
should be received at and delivered from any of the offices of the Telegraph 
Co. or its subordinate companies in any of said places, and, when so received, 
should be transmitted by the Telegraph Co. over said telegraph lines free of 
charge. The Telegraph Co. should issue to offieers of the Railroad annual 
franlvs authorizing the free transmission of messages relating strictly to rail- 
road business of the Railroad originating at and destined to points on the 
lines then or thereaftei' owned or operated by tbe Telegrapli Co. or its subor- 
dinate companies in the Telegraph Co.'s gênerai telegraph systenï beyond or 
off the lines of said railroads, to an amount not exceeding iJlO.OOO per annum, 
calculated at the régula r day rates of the Telegraph Co. betvreen the points 
at wbich said messages should originale and the points to which they might be 
destined. The Railroad should pay to the Telegraph Co. one-half of its afore- 
said rates on ail such messages in excess of said amount, settlements to be 
made yearly. The free télégraphie service provided for in said contract should 
apply dnly to the transmission of messages concerning the opération and busi- 
ness of the Railroad's railroads covered by said contract, and should not be 
extended to any messages for transmission by cable, nor to messages order- 
ing steamer berths. merchandise, or accommodations for customers of the Rail- 
road, the tolls on which messages should properly be chargeable to such cus- 
tomers. 

(11) The Railroad should transport free of charge over its railroads, on ap- 
plication of the Telegraph Co., ail employés of the latter when traveling on. 
Its business or engaged In its worU along said railroads, and transport and dis- 
tribute free of charge ail pôles and other material and supplies of the Tele- 
graph Co. for the construction, maintenance, renewal, and reconstruction of 
said telegraph Unes covered by said contract, along said railroads, and also ail 
material and supplies for the establishment, maintenance, and opération of 
the offices of both parties to said contract upon said telegraph Unes at places 
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along said rallroads; thnt the Railroad sbould transport free of charge the 
employés of the Telegraph Co. when travellng on Its business or engaged In ils 
vvork, and fhe materials and supplies of. the Telegraph Co. requlred for the 
construction, maintenance, renewals, and reconstraetlon of other telegraph 
Unes of the Telegraph Co. other than those above referred to, whether on or 
off tlie Hnes of sald railroads, to an amount not exeeedlng $10,000 per annunï, 
calculated at the cnrrent transportation rates of the railroad. and the Tele- 
graph Co. should pay to the Railroad one-half of Its aforesald rates on ail such 
transportation of employés and material in excess of said amount, settlenients 
to be roade yearly. 

(12) nie Telegraph Co. should pay to the Eailroad the sum of $60,000 per 
aninnn, in equal installments of $5.000 at the close of each month during the 
ronti nuance of the contraet, accountîng fronï October 15, 1887. 

(13) The Railroad should not be responsible for and the Telegraph Co. should 
indemnify it against any loss or damages of any klnd arislng from any injury 
to persons in the eœploy of or property belonging to the Telegraph Co. whlle 
being carried free or at half rates over said rallroads under said contraet, and 
should Ukewise indemnify the Railroad from any neglect or failure in tlie 
transmission or delivery of messages for any person doing business with the 
Telegraph Co. and on account of any other public telegraph business, and the 
Telegraph Co. should not be responsible for and the Railroad should Indemnify 
ïi.<aiust any loss or damages of any kind arislng fronï or on account of any 
orror or default in the transmission or delivery of any and ail messages sent 
îor the Railroad under said contraet. ♦ • * 

(15) The provisions of said contraet should apply to any new extensions or 
branches bullt or other rallroads acqulred by the Railroad, and to the tele- 
graph Ijnes thereon, to the same extent as if such Unes and rallroads had 
been originally included In said contraet, and, if there should be no telegraph 
Une on any such roads, then the Telegraph Co. should furnlsh material and 
eonstruct one thereon and maintain, repair, and reconstruct the same, the 
Railroad furnishlng the unskilled labor therefor. The Telegraph Co. should 
set apart on any such rallroads, for the Rallroad's business, one exclusive rail- 
road wlre. If the Railroad should acqulre a telegraph Une on any such road, 
the Railroad should sell and the Telegraph Co. should purchase such telegraph 
îine'on a valuatlon to be agreed upon. Upon ail such extensions, branches, 
and leased, controlled, or thereafter acquired roads, the Railroad should be 
entitled to free télégraphie service to the same extent and in the same manner 
as provided by the flrst clause of paragraph 10 of the contraet on the rallroads 
originally covered by sald contraet, and the $10,000 per year limit of free 
télégraphie service, as provided by the second clause of paragraph 10, should 
be Inereased .?6 per annum for each mile of such road occupied by the Tele- 
graph Oo.'s Unes upon such extensions, branches, leased, controlled, or there- 
after acquired roads. The Telegraph Co. should t)e entitled to free transporta- 
tion service for employés and material to the same extent, for use thereon and 
in the same manner as provided by the first clause of paragraph 11 of said 
contraet, and the $10,000 per annum limit for free transportation provided for 
by the second clause of sald paragraph 11 should be inereased $6 per annum 
per mile of such road occTipied as aforesald. 

(16) The Railroad granted and agreed to assure to the Telegraph • Co. the 
exclusive right of way, on, along, and under the lands, roads, and bridges of 
Ihe Railroad, and any extensions and branches and any leased, operated, or 
controlled roads and the full and exclusive use and enjoyment thereof, for 
the construction, maintenance, opération, and use of Unes of pôles and wires 
aud underground or other Unes for commercial or public uses or business. The 
Railroad would clear and keep clear sald right of way of obstructions to the 
construction and maintenance of the Unes and vcires provided for in said con- 
traet. The Railroad would not transport men or material for the construc- 
tion, maintenance, or opération of a Une of pôles and wlre or wires or under- 
ground or any telegraph or téléphone Une in compétition with the Unes or 
business of the Telegraph Co. except for the Rallroad's current légal rates, nor 
would It furnlsh for any competing Une any facilitles or assistance that it 
might lawfuUy withhold, nor stop its trains nor dlstribute its material there- 
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for at otîier than regular stations, se far as siich refusai and limitation of 
trausportation might be lawful, but tbat tlie Railroad shouM not be required to 
furnish unskilled labor for the construction, maintenance, removal, or re- 
construction of any otlier than the telegraph Unes then existing and renewals 
thereof, upon said railroads and the additional wires tbat might be placed 
thereon and the Unes provided for on extensions, branches, and acqulred 
roads. * • * 

(18) The telegraph Unes covered by said contract should form part of the 
gênerai télégraphie System of the Telegraph Co. and be controUed and regulat- 
ed by it, and it should flx and détermine ail tariffs for the transmission of mes- 
sages and of connections with other Unes and Interests. No wlre then or 
thereafter owned, leased, controlled, or used by the Railroad should at any 
time be used or employed directly or indirectly in compétition with the Tele- 
graph Co. by or for any party other than the Railroad and the Telegraph Co., 
and the Railroad should not at any time during the contlnuance of the con- 
tract engage in or transaet any commercial or public telegraph business ex- 
cepting for the Telegraph Co. under the provisions of the contract. 

(19) The management and control of the railroad employés, so far as en- 
gaged in télégraphie duties upon said railroads, and of the employés of the 
Telegraph Co. engaged In the maintenance, repair,* renewal, and reconstruction 
of said telegraph Unes along said railroads and the transportation of men, 
material, and supplies therefor, should be vested in a compétent joint super- 
Intendent of telegraph, who should be appointed and whose salary should be 
flxed by the RaUroad, with the approval of the Telegraph Co., which salary 
should be paid equally by the Railroad and the Telegraph Co. ; that said Joint 
snperintendent should be removable for cause by either party and should 
be subordinate to and under the control of the Telegraph Co. so far as nec- 
essary to enforce its rules, regarding the maintenance, repalr, renewal or re- 
construction, opération, management, and arrangement of its Unes, and the 
transaction of the commercial telegraph business upon said railroads. Said 
joint superintendent should also be subordinate to and under the control of 
the Railroad so far as necessary to enforce its rules, regarding the mainte- 
nance, management, and opération of it^ exclusive railroad wires. and that he 
should co-operate with both parties in giving the utmost efRciency to the 
working of ail Unes upon said railroads and the proper transaction of the 
railroad and commercial telegraph business thereon, and that the Railroad 
should furnish office room and light and fuel therefor for said joint superin- 
tendent and that each party should supply the clérical force for its own 
business. 

(20) • * • 

(21) Said contract should terminate ail prevlous agreemonts betwecn the 
parties, should continue in force for 50 years from October 15, 1887, and 
might be renewed after the expiration of such term for further terms of 50 
years each by either party giving written notice to the other to that effect at 
least 6 months prior to the expiration of the preceding period, and a violation 
of any of the provisions of the agreement by either party, while entitling the 
other to a claim for damages and the usual remédies for spécifie enforcement, 
should not be held to void the agreement or to abrogate the obligations or the 
undertakings of either party thereto. 

The so-called Hepburn Act approved June 29, 1906. c. 3591, § 2, 34 Stat. 580, 
amended section 6 of the "Act to regulate commerce" of February 4, 1SS7 
(chapter 104, 24 Stat. 3S0 [Comp. St. 1913, § 83G9]), familiarly caUed the Inter- 
state Commerce Act, so as to provide, among other things: "Nor shall any 
carrier charge or dernand or collect or receive a greater or less or différent com- 
pensation for such transportation of passengers or property, or for any serv- 
ice in connection therewith, between the points named in such tarifCs than tho 
rates, tares, and charges which are specified in the tarife filed and in elïect at 
the time." 

On December 21, 1906, the Interstate Commerce Commission announced Ita 
report "In the Matter of Railroad-Telegraph Contracts" (12 Interst. Com. 
Com'n R, p. 10), In which it afflrmed aud coustrued Its préviens rulings of 
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September 5 and October 12, 19CK), and stated, among other things, tlia.t: "The 
commission knows of no provision in law now in force wlilch vests it with 
any authority, or any clause in tlie law that affords it a reasonable ground to 
differentiate 'off the Une' service by carriers for tclegraph companies from 
the transportation of merchandise or any other form of property for private 
shippers." 

The commission further held that contracts with telegraph companies 
could be lawfully entered into so far as they afCect "on Une" service. 

On June 3, 1907, the commission announced its administrative ruling No. 
219, in which It referred to and amplified its préviens rulings in respect of 
the subject-matter hère under considération. On November 15, 1907, the com- 
mission announced that its ruling No. 219 applled to téléphone service and 
called upon carriers that had not already done so, to file with the commission 
copies of ail contracts for telegraph or téléphone service on their Unes, and, as 
a resuit, ail of the contracts then existing between the railfoad companies and 
the telegraph companies throughout the Uiiited States for the exchange of 
services were thereupon flled with the commission and hâve since remained on 
file. In viéw of the ruling of September 15, 1906, the plaintiff, on October 1, 
1906, informed the défendant that it would not further,perform the contract 
so far as it afiCected "offi U^ie" services, and in 1908 défendant flled a bill 
against plaintiff in the United States Circuit Court for the District of Mary- 
land, praying that a decree might pass adjudging the contract to be in fuU 
force and effect and that the rallroad speciflcally perforra the same. An 
answer was duly interposed, and by leave of the court the Interstate Com- 
merce Commission, through its solieitor, submitted and flled a brief as amicus 
curiœ, and argument was heard by the court. Before the court rendered any 
décision, the Congress enacted an act approved .Tune 18, 1910, entitled "An act 
to create a Commerce Court and to amend the act entitled 'An act to regulate 
commerce' approved February 4, 1887, as heretofore amended, and for other 
purposes," whlch extended the provisions of the Interstate Commerce Act to 
telegraph, téléphone, and cable companies, and amet>ded section 1 of the Inter- 
state Commerce Act so that it contalned, among other provisions, the foUovv- 
ing (the additions belng underlined): 

"Ail charges made for any service rendered or to be rendered In the trans- 
portation of passengers or property and for the transmission of messages hy 
telegraph, téléphone, or cahle, as aforesaid, or in connection therewith, shail 
be just and reasonable ; and every unjust and unreasonable charge for such 
service or any part thereof is prohiblted and declared to be unlawful : Provid- 
cd. that messages Tiij telegraph, téléphone, or cable, suhjeot to the provision» 
of this act, ma.y be classifted into day, night, repeated, unrepeated, letter, 
commercial, press, government, and, such other classes as are just and reason- 
able, and différent rates may be charged for the différent classes of messages: 
And providcd, further, that nothing in this act shall be construcd to prevent 
téléphone, telegraph, and cable companies from entering into contracts with 
oommon carriers, for the exchange of services. * * * 

"No common carrier subject to the provisions of this act shall. after Janu- 
ary flrst, nineteen hundred and seven, directly or indirectly, Issue or give any 
interstate free tickets, free pass, or free transportation for passengers, except 
to its employés : * ♦ * Provided, that this provision shall not be con- 
strued to prohibit the interchange of passes for the offlcers, agents, and em- 
ployés of common carriers, and their familles ; nor to prohibit any common 
carrier from carrying passengers free with the object of providing relief in 
cases of gênerai épidémie, pestilence, or other calamitous Visitation: And pro- 
vided further, that this provision shall not be construed to prohibit the privi- 
lège of passes or franks, or the exchange thereof tcith eaeh other, for the 
offlcers, agents, employés, and their families of such telegraph, téléphone, and 
cable Unes, and the offlcers, agents, employés and their families of other com- 
mon carriers subject to the provisions of this act." 

After the act became law, the parties, acting on the belief that the intent 
of the statute was to permit the continued performance by them of ail the 
obligations under the contract, consented to the withdrawal of the suit in 
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Maryland, and tlie court permltted such withdrawal. The parties thereupon 
proceeded to carry out the contract in accordiince with Its terms until about 
April 25, 1916, when défendant refused to perform tlie provisions of the con- 
tract in respect of "off Une" services, in view cl a conférence ruling of the In^ 
terstate Commerce Commission dated March 28, 1916, and plaintiffi was nptî- 
fied by défendant that it would continue to carry out Its contract in such re- 
gard only in the manner indicated by such ruling. This ruling was as follows: 

"Uf)on inouiry as to whether or not under the provision of section 1, 'That 
nothing in this act shall be coiistrued to prevent téléphone, telegraph and cable- 
companies from entering into contracts with common carriers, for the ex- 
change of services,' a railroad may contract with a telegraph company (in- 
cluding in that term 'téléphone, telegraph and cable companies') to transport 
tlie property of such telegraph coiui)any. whether for use on the Une of said' 
railroad or merely to be transported over such Une for use elsewhere, at a 
différent rate from that applicable to such transportation under section 6 of 
the net, held, that while said carriers may contract for an exchange of serv- 
ices, such services must be exchanged upon the basis of the lawful rates of said 
railroad, as published and flled in accordauce with the provisions of section. 
6 of the act, and. of the reasonable charges of said telegraph company, regu- 
larly charged other customers for similar services; except that said carriers- 
may contract, without référence to said lawful rates and charges, for the trans- 
portation by said railroad for said telegraph company of the property of the- 
latter over the Une of the former when such property is to be used along the 
Une of said railroad and in the construction, improvement, or opération of said 
railroad, that is to say, when such transportatiQn is not conducted by said- 
railroad as a common carrier." 

The answer of défendant in the suit at bar admits the allégations of the 
complaint. allèges the facts as to the extent of defendant's telegraph System, 
and further sets forth that défendant, in view of certain rulings of the Inter- 
state Commerce Comm'ission and of the many and severe penalties which wouUl 
attach should it do otherwise, and should such rulings be held to express the 
correct interprétation of the statute, felt compelled to refuse performance in 
the particulars named in the comi)laint although otlierwise wllling to carry 
out such contract in accordance with its terms. When the cause came on for 
hearing, it was suggested ljy counsel that the Interstate Commerce Commis- 
sion should he invitod to particiiJate, through its solicitor, as amicus euriœ, 
and, this suggestion having lieen approved by the court, an invitation accord: 
iugly vvas extended by the court to the Interstate Com'merce Commission, and 
that invitation was promptiy and courteously accepted, with the resuit that a 
brief bas been filed on behalf of the Interstate Commerce Commission, and- 
counsel, upon its behalf, bas also participated in the argument; the under- 
standing being that défendant will appeal if so advised and requested by the- 
Interstate Commerce Commission. 

J. Du Pratt White, George F. Brownell, and Vermont Hatch, ail 
of New York City, for plaintiff. 

Rush Taggart, of New York City, for défendant. 

Joseph W. Folk and Otis B. Kent, both of Washington, D. C, amici 
curiœ, for Interstate Commerce Commission. 

MAYER, District Judge (after stating the facts as above). [1] The 
complaint sets up a cause of equity under the authority of such cases 
as Bank of Kentucky v. Stone et al. (C. C.) 88 Fed. 383, and United 
States Life Ins. Co. v. Cable, 98 Fed. 761, 39 C. C. A. 264. 

[2] The question hère under considération is the meaning of the 
expression "the exchange of services" as found in the act approved on 
June 18, 1910. 

The contract between thèse parties is typical of contracts between 
railroad companies and the Telegraph Co. throughout the United- 
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States, and the importance of the question may be realized when it îs 
stated that the telegraph lines operated and controlled by défendant 
f:omprise over 200,000 miles of pôles and cables and over 1,000,000 
ijniles' of wire, that défendant has nearly 25,000 offices, about 20,000 
of which are railroad offices, yielding revenues too small to pay for 
maintenance separate and apart f rom the advantage derived from con- 
tracts with the railroad companies, and that a very large part of de- 
fendant's System is constructed in accordance with approximately 1,300 
contracts with approximately 300 différent railroads and railroad Sys- 
tems; ail such contracts being similar in their.underlying provisions 
with that between the parties to this suit. 

Whether the meaning of the "exchange of services" is determined 
by (a) the narrow test of verbal literalism, or (b) the broader rule of 
ascertaining the intention of the Congress "from the language used 
in the act and * * * by a resort to the history of the times when 
it was passed" (United States v. Trans-Missouri Freight Association, 
166 U. S. 290, 318, 17 Sup. Ct. 540, 41 L. Ed. 1007), the resuit is the 
same. 

(a) "Exchange" has a well-settled meaning in common acceptation. 
Webster's définition is : 

"The act of giving or taking one thing for another which is regarded as an 
équivalent; as an exchange of cattle for grain." 

But, while the trader may, for purposes of his own calculation, put 
his own value on his cattle or his grain, the transaction as between 
the parties is not measured in money. The owner of the cattle wants 
grain, while the owner of the grain wants cattle, and each is satisfied 
to exchange the thing for the thing, instead of agreeing that the mar- 
keL value of the cattle is so much per head and the market value of the 
grain so much per bushel and exchanging on the exact basis of multi- 
plying the unit by the number of heads or the number of bushels in- 
tended to be transferred one to the other. 

This popular meaning of "exchange" used and understood in the 
common speech of people has been accepted and defined by Codes 
and courts. No more apt nor concise définition can be found than 
that in the Civil Code of Louisiana (article 2660) : 

"Exehange Is a contract, by which the parties to the contract glve one to 
the other, one thing for another, whatever it be, except money; for In that 
c;ase it wonld-t)e a sale." 

See, also, Civil Codes of California, § 1804, North Dakota, § 6003, 
South Dakota, § 1348, and Montana, § 5129. And the courts in one 
form of phraseology or another seem to bave uniformly followed the 
définition of exchange given by Judge Story in Bufifum v. Merry, 4 
Fed. Cas. 605 : 

"What is a sale or exehange? Blackstone says it is a transmutation of prop- 
erty froiiï one man to another in considération of some priée or recompense 
iu Vaine. If it be a commutation of goods for goods, it is more properly an 
M-chan,<îe." Elwell v. Chaniberlin, 31 N. Y. 611, 624 ; Cooper v. State, 37 Ark. 
412, 418; Chapman v. Hughes, 134 Cal. 641, 657, 58 Pac. 298, 69 Pac. 974, Qd 
Pac. 982; Forkner v. State. 95 Ind. 406; Edwards & Beardsley v. Oottrell & 
Babcock, 43 lowa, 194 ; I^baree v. Klosterman, 33 Neb. 150, 49 N. W. 1102. 
Vail V. Strong, 10 Vt 457, 467; Long v. Fuller, 21 Wis. 121, 124. 
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"Exchange of services," therefore, clearly refers to the kind of serv- 
ices which the Raiiroad can render to the Telegraph Co., and vice 
versa, in connection with the business of transmitting intelHgence by 
telegraph for the Raiiroad or of transporting men and material for 
the Telegraph Co., as the case may be. To say that the exchange must 
be on the basis of the lawful tariff rates of the Raiiroad and oî the 
reasonable charges of the Telegraph Co., regularly charged other cus- 
tomers for similar services, is but another way of asserting that the 
proviso of the statute is without meaning. A statute was not neces- 
sary to iigure out the service in this way, for such a method merely 
nieans that the Raiiroad in return for $100 worth of transportation 
at lawful rates may be paid by $100 worth of telegraph transmission 
charged at the reasonable and nondiscriminatory rates secured by the 
statute — ail of which could be donc without the or any proviso, as a 
mère matter of bookkeeping. And, if it was intended that upon such 
a method of calculation any excess of services by the Raiiroad over 
the services of the Telegraph Co., or vice versa, should be paid for 
by virtue of the statute, then the Raiiroad and the Telegraph Co. were 
placed in no différent relation with each other than they were v/ith 
any one else, and hence the proviso was raeaningless and useless — a 
conclusion always avoided in construing a statute. 

The views stated supra lead to the same resuit (although arrived at 
on a différent theory) as the commission applied to "on line" service 
in its conférence ruling of March 28, 1916. In that ruling, the com- 
mission sought to distinguish between "on line" and "off line" serv- 
ice, and such is now the position of its counsel. The argttment is thus 
stated : 

"Wbere a raiiroad company transports free or at reduced rates the men or 
material of a telegrapili company engaged or to be used In the constniction of 
telegraph facilities along the Unes of the raiiroad, it Is performîng for tlio 
shipper a service so closeiy analogous to the transportation of Its ovvn employés 
and property as not to transeend the spirit of the act. So, also, where a tele- 
graph company transmits the messages of a raiiroad company between points 
along the Unes of the raiiroad, it is performing a service which the raiiroad, 
but for the contract of exehange, would hâve to perform for itself, and the per- 
formance of such services by the telegraph company free or at reduced rates 
is not in contravention of the statute. • • * 

"Where a raiiroad company, however, transports the nren or material of a 
telegraph company for the construction or maintenance of service off the Unes 
of the raiiroad, or where the telegraph company transmits the messages of the 
raiiroad to or from points olï Its Unes, each company is performing for the 
other a service prnctlcally Identical with the service which each respeetively 
renders for the publia For either of such carriers to render such sen'iees at 
other than the regularly pubUshed rates and reasonable charges preseribed 
in the act would be to disnrlminate against other shippers, passengers, and 
senders of telegram's not so favored." 

But there is nothing in the statute nor in its "spirit" which justifies 
this distinction. The Congress by appropriate and concise language 
could hâve differentiated between "on line" and "off line" services. 
On the contrary, however, its words "the exchange of services" were 
of the broadest character and without limitation as to whether the 
"services" were "on line" or "off line" ; and it is significant that in 
a statute bringing in telegraph, téléphone, and cable companies for the 
first time and having as one of its important features the safeguard- 
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ing of the public against discrimination, so pronounced an exception 
should be made without qualifications of any kind, in respect of con- 
tracts with common , carriers, "for the exchange of services." 

(b) Where, in addition to the language of the statute, considered by 
itself, the intention of the Congress is sought in the light of relevant 
history, the construction already indicated is amply confirmed. 

As counsel for défendant said in the suit in Maryland between thèse 
same parties: 

"The railroad and the telegraph are the Siamese Twins of commerce, boni 
at the same perlod of time, developed side by side, uuited by necessity; aud 
* * * what the laws of trade and usage hâve thus joined together it could 
not bave been the purpose of Congress to put asunder. * • » " 

Since the middle of the last century, the railroads and the telegraph 
company entered into the relations illustrated by the contract hère un- 
der considération, and, as in this case, thèse contracts hâve been re- 
newed from time to time, their duration being for long periods of 
years, ail looking to the establishment of a seltled status and modus 
vivendi by virtue of the very nature of the contract and the business 
and operating relations of the parties. 

At the outset, it is apparent that the contract contains important pro- 
visions so interwoven and so interdependent that it must be regarded 
as an entire contract. Obviously, such a contract is entered into only 
after the most careful considération, involving an understanding of 
the practical and financial results to each of the parties. The provi- 
sions as to rights of way, joint superintendency, and the like, and the 
value of the services each to the other, including, among other things, 
the payment by the Telegraph Co. to the Railroad of $60,000 per an- 
num, ail demonstrate that the exchange of railroad service as such for 
telegraph service as such, rests on the other mutual obligations se- 
cured by the contract. That this was known and appreciated by the 
commission appears fully from its rulings. With its knowledge, based 
upon comprehensive expérience in regard to and understanding of ad- 
ministrative features and effects, the commission clearly indicated that 
its rulings were based solely on its interprétation of the statutes, and 
not upon any detrimental results which would follow from the inter- 
prétation contended for by the railroads and the telegraph companies. 

In its Tvventy-First Annual Report to the Congress dated December 
23, 1907, the commission referred to its rulings inade up to that time 
and stated its views in the language of its ruling of December, 1906, 
.a significant part of which was : 

'•Contracts between telegraph companies and carriers for the maintenance of 
telegraph Unes on the rights of way of railroads are sui generis and unlike any 
other contracts with carriers that hâve conie to our attention. So far as we 
can now see, the full performance of such contracts by the carriers with whom 
they are nïade would not afCect any public or private interest adversely." 

In its Twenty-Second Annual Report to the Congress dated Decem- 
ber 24, 1908, the commission again referred to its rulings and reports 
in respect of this subject-matter. 

The Annual Report of 1909 made no référence to the subject-matter, 
and, although dated December 21, 1909, there is nothing to show when 
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or i£ it was laid before the Sixty-First Congress which reconvened 
January 4, 1910, and adjourned sine die June 25, 1910. 

The Sixtieth Congress was not in session at the date of the 1908 
report, and, as it held a session of only two months in the winter of 
1909, it probably had no opportunity to* consider the report of 1908. 

It may, however, fairly be assumed that the Sixty-First Congress 
gave considération to the reports of 1907 and 1908 from the adminis- 
trative body peculiarly equipped to inform it in respect of matters com- 
ing under its (tlie commission's) observation. .A.ldridge v. Williams, 3 
How. 9, 11 L. Ed. 469; United States v. Union Pacific R. R. Co., 91 
U. S. 72, 79, 23 L. Ed. 224; United States v. Trans-Missouri Freight 
Association, supra. 

The bill creating the Commerce Court in which the amendment of 
1910 was incorporated was an elaborate measure, and the proviso hère 
considered could not hâve been evolved from inner consciousness nor 
suddenly hâve been flashed from a clear sky. 

Resort to the commission's reports and to the contracts on file then 
showed, as it does now, that the commission apparently reluctantly had 
made a sort of divided ruling going as far as it felt it could in pre- 
serving the integrity of thèse contracts and going no further only be- 
cause of its interprétation of the applicable statutes, but contemporane- 
ously announcing most affirmatively that the full performance of the 
contracts would not afïect any public or private interest adversçly. 
Further, this ruling was not accepted nor acquiesced in, and, in the ab- 
sence of clear and explicit language, it seems idle to contend that the 
Congress was merely incorporating the rulings of the commission in 
the statute distinguishing between "on line" and "ofï line" services 
when inter alia, under its jurisdiction as to carriers, the commission 
had already recognized the lawful character of the contracts as afïect- 
ing "on line" services and, when the Congress, almost by virtue of 
lay knowledge, must hâve appreciated that "off line" service may be 
as vital to telegraph or railroad opération "on line" as "on line" serv- 
ice. 

Thus, if a bridge bas been swept away at A, on the line of the rail- 
road, is it any less vital to telegraph that inteUigence to a Connecting 
carrier at B off the line, than to the railroad's agent at C on the line? 
or if a telegraph wire has been destroyed at A at a point one yard off 
the line, is it any less vital for the railroad to transport men and ma- 
terial to replace the destroyed wire than to do the same transportation 
to replace the same destroyed wire at B on the line, one yard this side 
of A? That the courts will not take so narrow or differentiated a 
view of the statute as to answer thèse questions in the affirmative has 
already been indicated by United States v. Erie Railroad, 235 U. S. 
513, 35 Sup. Ct. 193, 59 L. Ed. 335, and United States v. Erie Rail- 
road, 236 U. S._259, 35 Sup. Ct. 396, 59 U Ed. 567. 

[3] In addition to thèse considérations, it is further fair to assume 
that the Congress had knowledge of the necessarily intimate relation 
betweeiî the railroads and the telegraph companies as shown by its 
own acts and the décisions of courts. Pacific Railroad Act of July 
1, 1862, c. 120, 12 Stat. at Large, 489; Texas & Pacific Incorporation 
Act of March 3, 1871, c. 122, 16 Stet. at Large, 573 ; Indian Reser- 
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vation Railroad Act of 1899, c. 374, 30 Stat. at Large, 990 (Comp. St. 
1913, §§ 4181-4188) ; Enid, etc., Railroad Act of 1902, c. 134, 32 Stat. 
at Large, 43; United States v. Union Pacific Ry. Co., 160 U. S. 1, 
16 Sup. Ct. 190, 40 L. Ed. 319;. St. Paul, M. & M. Ry. Co. v. Western 
Union Telegraph Ce, 118 Fed. 497, 55 C. C. A. 263; United States 
V. Northern Pacific R. R. Co. (C. C.) 120 Fed. 546; Western Union 
Telegraph Co. v. Pa. R. R. Co., 195 U. S. 540, 25 Sup. Ct. 133, 49 
L. Ed. 312, 1 Ann. Cas. 517; Western Union Telegraph Co. v. Pa. 
R. R. Co., 129 Fed. 849, 64 C. C. A. 285, 68 L. R. A. 968. 

It is unnecessary to elaborate further upon additional facts and ar- 
guments advanced by the parties in support of the contention that the 
conférence ruling of March 28, 1916, cannot be sustained. But there 
are some significant observations in the opinion of Mr. Justice McKen- 
na in United States v. Erie Railroad, 236 U. S. 259, 35 Sup. Ct. 
396, 59 L. Ed. 567, which are hère serviceable. 

First. As concisely stated in the headnote, a ruling of the Interstate 
Commission which was never enforced — the custom of the carriers be- 
ing uniformly the other way — cannot hâve the weight ordinarily ac- 
corded to the contemporaneous construction of a statute by the officers 
upon whom is imposed the duty of administering it. 

Second. Analogously with the observation as to the interchange of 
passes that the Congress considered "that the best safeguard against 
its abuse was the interest of the carriers," and that the exercise of the 
right "has its justification in a strictly business policy, and, instead 
of being a burden upon the resources of the companies it is an aid to 
them," it may be similarly said hère that the exchange of services, 
whether viewed in its comprehensive aspect or merely as an exchange 
of telegraph service as such for railroad service as such, is based on 
business policies providently entered upon and safeguarded by self- 
interest, and so the Congress must hâve realized. The contracts do 
not provide for "free" services in the true sensé. They are not with- 
in the evil which evoked remédies against practices such as are dis- 
cussed in Louisville & Nashville R. R. Co. v. Mottley, 219 U. S. 467, 
31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671, and Chi. Ind. 
& L. Ry. Co. v. United States, 219 U. S. 486, 31 Sup. Ct. 272, 55 L. 
Ed. 305, but they are, indeed, sui generis, entitled in the interest both 
of the public and the parties to be completely performed in accordance 
with their provisions and in accordance with what seems undoubtedly 
to hâve been the intent of the statute. 

It foUows that plaintiff may hâve a decree as prayed for. 

Settle decree on notice to ail counsel who participated in tlie argu- 
ment. 



IN EE HUNTER-RAND CO. 175 

In re HUNTER-RAND 00. 

Pétition of AEMSTRONG, OATOR & CO. 

(District Court, Bl D. North Oarolina. March 21, 1917.) 

No. 537. 

1. Equitt <g=3l2 — Jdeisdiction—Fraud— Légal Défense— Equitable Re- 

lief. 

Fraud, to be available as a défense in a légal action, must be fraud in 
the factura ; vvhen it is committed in tlie negotiatlon, equity is the proper 
tribunal to grant relief. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 22.] 

2. Feaud ®=53 — Eléments— MisREPBESENTATioNa. 

A remédiai "fraud" is a représentation, express or implied, false with- 
in the Itnowledge of tlie party maliing it, reasonably relied upon by tlie 
other party, and constituting a material inducement to the contract or 
act. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. § 1. 
For other définitions, see Words and Phrases, First and Second Séries, 
Fraud.] 

.3. Feaud (^=^16 — Misbepuesentations— Nondisclosuke. 

While nilsrepresentation may be Implied from conduct, mère nondls- 
closure is generally not équivalent to fraud, unless the disclosure of the 
fact was a légal duty, 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 15.] 

4. Sales ©=545 — Rescission by Seller — Fraud— Intention Not to Pat. 

A conceived purpose by an insolvent buyer, purchasing goods on crédit 
not to pay for them renders the sale invalid at the option of the seller, 
either on the theory that there was no meeting of the minds of the parties 
or that securing possession of the goods without intention to pay for them 
is a fraud on the seller, entitling him to rescind. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 94.] 

5. Sales i®=346 — Rescission by Sellbb— Feaud — Représentation as to 

solvency. 

When an Insolvent buyer, by a fraudulent représentation as to his flnan- 
cial condition, induces the seller to sell the goods on crédit, the fraud en- 
titles the seller to rescind the contract. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 95.] 

6. Sales <S=52(7) — Rescission by Selleb—Fbaud— Intention Not to Pay — 

Pboop. 

The intention of the buyer not to pay for goods ordered Is a fact to be 
ascertained from compétent and relevant testimony, and proof that he 
was at the time of purcbase hopelessly insolvent, having no reasonable 
ground to expect that he could pay the contract price, whlch fact he did 
not couimunieate to the seller, is sufficient to sustain the conclusion that 
he had no intention to pay. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 140-144.] 

7. Sales ®=>52(1) — Rescission by Selleb — I^baud— Burben of Proof— In- 

tention Not to Pat, 

The burden is on the seller, who seeks to recover the property on the 
ground that the buyer did not inteud to pay therefor, to prove such in- 
tention; there being no presumption either way. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 118-123, 1045.] 

8. Sales ©=352(7) — Fraud — Evidence — Purciiase with Intent Not to Pay. 

On pétition to review an order of the référée in bankruptcy denylng 
petifioner's right to goods sold to the bankrupt corporation shortly before 

SssE'or other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexer 
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its bankruptcy, évidence held not to show that the ofRcers of the corpora- 
tion, who had becoine personally liable for some of the corporation's debts, 
and who testified they thought their liabllity released the corporation, so 
they did not consider those debts In determining the corporation's solven- 
cy, knew that it would be impossible to pay for the goods, so as to war- 
rant an inferenee that they had no Intention to pay for them when they 
purchased them. 

[Ed. Note. — For other cases, see Sales, Cent Dig. §§ 140-144.] 

In Bankruptcy. In the matter of the Hunter-Rand Company, bank- 
rupt. On pétition by Armstrong, Cator & Co. to review the referee's 
fmdings of fact and law on a pétition to recover possession of goods 
alleged to hâve been procured by the bankrupt by fraud. Judgment 
of the référée affirmed. 

John W. Hinsdale, of Raleigh, N. C, for creditors. 
J. C. Little, of Raleigh, N. C, for trustée. 

CONNOR, District Jtidge. The référée found the following essen- 
tial facts : 

On several dates between March 28, 1916, and April 25, 1916, in- 
clusive, the bankrupt, a mercantile corporation, conducting its business 
in Raleigh, N. C, ordered and received from petitioners, Armstrong, 
Cator & Co., wholesale merchants conducting business in the city of 
Baltimore, Md., goods and merchandise invoiced at the aggregate sum 
of $697.18. The goods were sold upon the usual terms in regard to 
crédit, prevailing in the trade. The largest invoice amounted to 
$299.15, April 18, 1916, and the smallest $3.60, March 31, 1916; the 
other invoices ranged between $215.01 and $21. The goods. were re-" 
ceived by the bankrupt in the usual course of business and trade, placed 
in its store, and mingled with its other stock. At the time the sales 
were made by Armstrong, Cator & Co., the Hunter-Rand Company 
owed debts amounting to $44,557.13 and had a stock of merchandise 
inventoried at $26,351.86, and accounts, which the managing officers 
thouglit "coUectible," amounting to $14,934.41. At a "forced sale" 
the goods were worth about 50 cents on the dollar. The amount "col- 
lectible" on the accounts would not exceed $3,500. 

"No évidence has been offered by Armstrong, Cator & Co. of any fais© 
financial stateraent made to it by the banki'upt, nor is there any évidence of 
frand or deceit on the part of the bankrupt in connection with the above 
sales of goods on crédit." 

The Hunter-Rand Company was adjudged bankrupt May 5, 1916. 
The portion of the goods purchased from Armstrong, Cator & Co., 
which had not been sold by the bankrupt, was received by the trustée, 
and was in his possession when this pétition was filed. At cost they 
amount to $370.54. 

The référée, upon the foregoing facts, found as conclusion of law 
that the goods were sold on crédit, with open account; no false rep- 
résentations, as to financial condition, were made by the bankrupt, 
and there is no évidence whatever of any fraud; therefore the peti- 
tioners are not entitled to recover the goods identified in the hands 
of the trustée. The pétition was dismissed. 
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Petitioners filed a pétition for review, assigning as error the failuie 
cf the référée to find, as a f act : 

"That Hunter-Rand Company, at the time of the purchase of the mer- 
chandise in question, knew that the said company was hopelessly insolvent, 
and that it purchased the said merchandlse wlth. no intention of paying for 
the same, and that there was no fraud on the part of the bankrupt in connec- 
tion with the sale of the said goods on a crédit; the petitioners having no 
Information of such fact." 

Petitioners assign as error in the conclusion of law, that the référée 
held that petitioners were not entitled, on ail of the évidence, to re- 
scind the sale and reclaim the goods. There was no conflict in the 
testimony in respect to the conditions under which the goods were or- 
dered and sold. While the référée did not specifically find that the 
managing officers of the bankrupt corporation knew its fînancial con- 
dition, it must, in the light of the évidence, be taken that they knew 
the aniount and character of its indebtedness and its assets. While, 
in légal contemplation, this condition shows insolvency (that is, inabil- 
ity to pay its debts by the sale of its stock and collection of its crédits), 
this is not determinative of the question upon which the right to re- 
scind by the petitioners dépends. The référée finds that, at the time 
the goods were received, and this is assumed to cover the entire period, 
March 21, 1916, to April 28, 1916, the Hunter-Rand Company was 
"totally insolvent." He evidently did not intend to find that it had 
no property applicable to the payment of its debts, but that it was 
unable to pay its debts in full, and in this condition of its affairs the 
corporation was insolvent. 

Total insolvency would give a différent coloring to the transaction. 
If one obtained property by promising to pay therefor at some fu- 
ture time, being "totally" without any means of doing sot which fact 
he failed to communicate to the seller, in the absence of explanation, 
a strong presumption of an intention not to pay for it would arise, 
in a normal mind. The degree or extent of the insolvency of the pur- 
chaser constitutes an important factor in ascertaining his intention 
in regard to paying for pi-operty purchased on crédit. The pétition 
filed by Armstrong, Cator & Co. sets forth very clearly the basis of 
their claim to rescind the sale and reclaim the goods. They say^ in 
substance, that on the dates named they "sold and delivered" to the 
bankrupts the goods, at the priées named, set forth in the exhibits at- 
tached, being copies of the invoices ; that at the dates of said sales the 
Hunter-Rand Company "was hopelessly insolvent," did not hâve suffi- 
cient assets to pay more than 20 per cent, of its indebtedness, giving 
petitioners' estimâtes of indebtedness and assets, which are substantial- 
ly correct; that nothing occurred between the dates of the sales and 
the bankruptcy "to explain or account for its being in a worse condi- 
tion now than at the time the said goods were purchased ; that under 
ail thèse circumstances the bankrupt must hâve been aware of its con- 
dition when the said purchases were made, and that it was utterly im- 
possible to pay its debts in fuU" ; that petitioners were ignorant of 
thèse facts until the pétition in bankruptcy was filed. 

[1] The question presented is interesting, and its correct décision 
241 F.— 12 
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not free from difficulty. The right of a party, who has been mduced 
to enter into an executed contract by fraudulent représentations, to 
invoke the équitable power of a court of chancery to cancel or rescind 
it, is of ancient origin and has well-defined limitations. The right to 
use, as a défense in an action at law brought for the enforcement of 
an executory contract, the fraud of the plaintifif, is also recognized, 
and within its limitations enforced. It has been said that fraud, which 
is available as a défense in such action, must be found in the factum ; 
whereas, when the fraud against which relief is sought, is committed 
in the treaty or negotiation, a court of equity is the appropriate tri- 
bunal to grant relief. This is elementary, although it is sometimes un- 
certain upon which side the line of démarcation a given case falls. 
The distinction, with the jurisdictional line of division, is clearly point- 
ed out and illustrated by Pearson, C. J., in L,ee v. Pearce, 68 N. C. 
76. Since the adoption, by many of the states, of the code System, 
wherein the distinction between actions at law and suits in equity has 
been abolished, and ail actionable wrongs and légal and équitable rem- 
édies are administered in a civil action, the distinction has become of 
less practical importance, although in fédéral courts it still obtains. 

[2] A remédiai fraud, without regard to the forum in which it is 
being dealt with, has been defined to be : 

"A représentation, expre.ssed or implled, false within the knowledge of the 
party making it, reasona.bly relied upon by the other party, and constituting a 
materlal inducement to his contract or act." Adams, Eq. 176. 

[3] This définition, while for practical purposes it is accurate, yet 
leaves open many questions which hâve given the courts much trouble. 
Mr. Adams says: 

"When no'statement has been expressly made, a mlsrepresentation may 
nevertheless be implled from conduct. But mère nondisclosure is generally 
iiot équivalent to fraud." 

This, of course, involves the question whether disclosure of a fact, 
within the knowledge of the party charged with the fraud, the exist- 
ence of which may reasonably be assumed to be unknown by the other 
party, is a légal duty, and this opens up a wide range of inquiry. 

[4] The principle upon which the right to recover the property is 
based is that, because of the fact that the défendant procured its pos- 
session, having no intention of paying the price, either at the expira- 
tion of the period of crédit or at any other time, the title did not pass 
out of the owner and into the défendant. The principle is elementary, 
but its application to sales of personal property appears to be of modem 
origin, and its limitations not very clearly marked. Sir Frederick Pol- 
lock says: 

"It bas been said that it is not fraud to make a contract without any 
intention of performlng it, because peradventure the party may think better 
of It and perform it after ail ; but this was in a case where the question 
arose whoUy on the form of the pleadings in a highly technleal and now 
happlly impossible manner. Hemingway v. Hamllton, 1 M. & W. 115. Both 
before and since that time it has repeatedly been considered a fraud In law to 
buy goods with the intention of not paying for them. Hère it is obvions that 
the party would not enter into the contract if be knew of the fraudulent in- 
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tention ; but the fraud is not so much the concealment, as in the eharacter 
of the intention itself." Contracts (2d Am. Ed. Wald.) 512, 513. 

The American editor cites in the note a number of American and 
Enghsh cases. Mr. Page says : 

"When the promise is made, without any intent on promisor's part to 
l;eep it, but to induce action on tlie promisee, It is held in niany jurisdictlons 
to be fraud, on the tlieory that the intent of the party promising is a material 
fact." Page on Contracts, 102. 

It is évident that some courts hâve adhered, rather too closely, to 
the language used in the older cases, and writers, that to constitute a 
remédiai fraud there must be a false statement in regard to a fact, 
as distinguished from the expression of an opinion, an inference, or a 
promise to do something in the future ; failing to note that intention, 
the State of the mind, is as essentially a fact, as a great Enghsh judge 
said, was the state of a man's digestion. Page says : 

"An application of the doctrine that a promise made, without the intention 
of keepiug it, is found in the purchase of goods on crédit. If one buys goods 
on crédit, inteuding not to pay for them, this is held fraud, distinct from any 
false représentation as to solvency." Section 103. 

For the last branch of this proposition, he cites cases from Arkansas, 
Indiana, and Kentucky. Mr. Wald, in the note to Pollock on Con- 
tracts, says: 

"The nondiselosure by a purchaser of hls insolvency does not alone amount 
to fraud" — eiting cases from New York and several other states. 

The only case found in the Suprême Court Reports, dealing witb 
the question, is Donaldson v. Farwell, 93 U. S. 631, 23 L. Ed. 993. 
To hâve a clear understanding of the fuU import of the décision, réf- 
érence to the facts is necessary. The action was brought by défend- 
ants in error against the plaintiflf in error, assignée of one Mann, a 
bankrupt, for the recovery of goods sold to him w^ithin a month prior 
to his adjudication. The purchase was made by Mann's son, as his 
agent, who testified that his father was engaged in business at Rich- 
field, Wis. The son directed the goods to be shipped to Milwaukee, 
stating that it was his intention to hâve them shipped to Milwaukee 
and to hâve them "hauled to Richfield." He knew that his father 
was then, and had been for two or three years before, insolvent. He 
testified, on the trial, that at the time of the purchase he did not ex- 
pect that his father would pay for the goods, that he did not expect 
to pay for them himself, and that his object in having them sent to 
Milwaukee was to place them in the hands of one Schram, in order 
that they should then be disposed of and the proceeds paid to some 
creditors of his father, who had sold him produce and advanced him 
money. The goods were shipped to "E. Mann, Milwaukee," and, on 
their arrivai, sent to Schram. The owners of the goods had no notice 
of the insolvency of *Mann until the last days of May. Upon this 
testimony, the court instructed the jury that a defeasable title to the 
goods passed to the bankrupt, subject to the right of the défendant 
in error to reclaim them. Mr. Justice Davis, approving the instruc- 
tion, and affirming the judgment for the owners of the goods, said: 
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"The doctrine is now established by a prépondérance of authority that a 
party net intendlng to pay, who, as in this instance, induces the owner to 
sell hlm goods on crédit by fraudulently conceaJing his insolvency and bis 
intent not to pay for tbem, is guilty of a fraud which entitles tbe vendor, if 
no innocent third party bas acquired an Interest in tbem, to disafflrm tbe 
contract and recover tbe goods" — citing several cases and Benjamin on Sales. 

In that case the intention, existing in the mind of the buyer's agent, 
not to pay for the goods, was admitted by him ; no statement was 
inade in regard to his fînancial condition, nor was any statement in 
regard to any other fact made, the agent stating that he intended to 
hâve the goods hauled from Milwaukee to Richfield, where his father 
was engaged in business ; he admits that he had no such intention, 
but, on the contrary, intended that, when they rcached Milwaukee, 
they would be delivered to one Schram, etc. Mr. Justice 'Davis, upon 
the évidence in this case, regarded the two essential factors upon 
which the right of the buyer to rescind the sale were the fraudulent 
concealment of insolvency and the intent not to pay for them. He 
evidently regarded the false statement, that it was the intention of 
the agent, in directing the shipment to Milwaukee, to hâve them haul- 
ed to Richfield, as a fraudulent concealment of the insolvency of his 
father, because there was no other évidence of this fact, and this 
may well hâve been so interpreted by the jury. The décision would 
seem to be authority for the proposition that when, at the time the 
sale was made, the purchaser did not intend to pay, and there was 
a fraudulent concealment of his insolvency, the owner was entitled 
to rescind the contract and reclaim the goods. 

Whether the intention in the mind of the buyer not to pay, uncom- 
municated to the seller, entitles him to treat the sale as void because 
the minds of the parties never came together, or whether such inten- 
tion is a fraud upon the seller, which entitles him to rescind the con- 
tract of sale, or, as said in the Farwell Case, renders the sale defeasi- 
ble at the option of the seller, is probably more interesting than prac- 
tical. In Donaldson v. Farwell, supra, the buyer was relieved of the 
necessity of proving the intention by the admission of the agent of 
the buyer. Whether the court would, upon the admission of an in- 
tention not to pay without the false statement in regard to the pro- 
posed hauling from Milwaukee to Richfield, hâve sustained the right 
to rescind the sale, is conjectural. In Turner v. Ward, 154 U. S. 618, 
14 Sup. Ct. 1179, 23 Iv. Ed. 391, the court affirmed a decree in equity 
rescinding a sale of personal property upon the statement that the 
purchaser was solvent, whereas, in truth, "the firm was largely in debt, 
and in less than 60 days * * * made an assignment." There was 
no suggestion of an undisclosed intention not to pay. No authorities 
are cited. 

"Mère insolvency of tbe buyer and failure to disclose It are not sufflcient 
grounds for rescission, unless coupled wlth an intention not to pay for the 
goods, or the absence of any reasonable expectatlon «f doing so." 24 Am. & 
Eng. Enc. 1100. 

In German Nat. Bank v. Princeton State Bank, 128 Wis. 60, 107 
N. W. 454, 6 I.. R. A. (N. S.) 556, 8 Ann. Cas. 502, the trial court 
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found, as a fact, that the party charged with the fraud was insolvent, 
which fact he did not disclose — that he made no représentation in re- 
gard to his financial condition. The appellant insisted that his finan- 
cial condition, at the time of the transaction, showed that he could 
hâve had no reasonable expectation of being able to pay, and there- 
fore the court should hâve found that he had a definite purpose not 
to pay, whereas the court found, as a conclusion of fact, that he did 
not hâve the definite purpose not to pay, when he obtained the prop- 
erty. Winslow, Justice, in a well-considered opinion, clearly states 
the two grounds upon which the injured party bas the right to re- 
scind a contract of sale. He says: 

"It is well settled that a sale of property may be set aside as fraudulent, 
either (1) because it was indueed by false an^ fraudulent représentations 
which were relied upon by the seller ; or (2) because of the existence of an un- 
disclosed intention not to pay on the part of the buyer. Thèse are two sepa- 
rate and distinct wrongs : The first is complète without intent not to pay ; the 
second is complète without false représentations. Both may be présent In a 
given case, but either is complète and actionable without the other." 

This I think an accurate and correct statement of the law. In 
that case the finding of the judge that there was no false représenta- 
tion, being affirmed, left the question open whether, upon the évidence, 
the trial court should bave found an intention on the part of the buyer 
not to pay, because of the fact of insolvency. The learned justice, 
upon this question, said: 

"The law is settled that mère Insolvency is not sufficlent to prove intent 
not to pay; nelther is a mère failure to disclose such insolvency, when not 
interrogated. The buyer may hold his peace, if he is not asked ; otherwise, 
the door of hope would be wellnigh closed to the stiiiggling merehant whose 
liabillties exceed his assets. If there be an honest purpose to pay, undisclosed 
insolvency does not nffect the validity of the transaction ; there must also be 
a preconceived purpose not to pay." 

In the very exhaustive note to this case, the principles announced 
by the court are sustained bv the weight of the decided cases. In 
Gillespie v. Piles, 178 Fed. 886, 102 C. C. A. 120, 44 L. R. A. (N. S.) 
1, Judge Sanborn says: 

"It is conceded that the insolvency of a purchaser does not prove his in- 
tent not to pay for the goods which he buys." 

This is sustained by a wealth of decided cases cited in the notes, 
and I think may be regarded as "settled law." 

There is, however, anodier viewpoint from which petitioners insist 
that they are entitled to recover the possession of the goods claimed 
by tliem. While there was no false statement made for the purpose 
of securing the goods, they contend that it appears from the undisput- 
ed évidence that, on March 21, 1916, and for a long time prior thereto, 
and until April 28, 1916, during which periods Hunter-Rand Company 
was ordering the goods, it was hopelessly insolvent, and that there 
was no change in its financial condition between thèse dates and May 
5, 1916, when it was adjudged bankrupt; that during thèse periods 
the corporation was hopelessly insolvent, and had no reasonable ground 
to base an expectation of ability to pay; that false and fraudulent 
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représentations in respect to its financial condition were made to other 
parties for the purpose of obtaining the possession of goods, and up- 
on which goods were obtained; that from thèse conditions the only 
reasonable inference to be drawn is that it had no intention of paying; 
for the goods purchased from petitioners. The principle invoked by 
petitioners is stated by Judge Sanborn in Gillespie v. Piles, supra. 
Ref erring to the facts developed in that case, he says : 

"In this State of the case It Is incredlble that he [the buyer] Intencled to pay 
for thèse hogs when he bought thein. He knew It was impossilile for him to 
pay for them, and the human mlnd Is so constltuted that it cannot harbor a 
serions intent that the being it directs shall do that which it Iciiows it is im- 
possible for it to accomplish. An insolvent buyer, who linows at the tîme of 
his purchase that his financial condition is such that it îs and wi!l be im- 
possible for him to pay for his purchases is concluslvely presumed to hâve 
bought them wlth an intention not to pay for them ; and a persuasive légal 
presumption to that effiect arises from the fact that such a purchaser's af- 
fairs were In such a condition at the time of the purchase of the property 
that he could then hâve had no reasonable expectation of paying for it." 

In Maxwell v. Brown Shoe Co., 114 Ala. 304, 21 South. 1009, it is 
said: 

"A sale and purchase of goods is fraudulent, and open to disaffirmance liy 
the seller when the purchaser was at the time thereof insolvent, or in failiiig 
clrcumstances, and had the design not to pay for them, or had no reasonable 
expectation of being able to pay for them, and either represented that he 
was solvent, or intended to pay, or had reasonable expectatlen of being able to 
pay, or failed to disclose his financial condition, or the fact that he did nor 
intend to pay, or expect to be able to pay, for the goods." 

This is held in several Alabama cases. While the authorities are 
not uniform in respect to the last phase of the question, the law is 
well stated in Hall v. Naylor, 3 N. Y. Super. Ct. 71, in which it is 
said : 

"If, at the time of a crédit purchase, the party is hopelessly insolvent, and 
knows it, and such purchase is speedily foUowed by a transfer of ail his 
property for the payment of his debts, évidence may be admitted of other 
transactions with, or other déclarations to, différent parties, about the same 
period, tendlng to the conclusion of a gênerai design to defraud creditors 
by fraudulent purchases." Jordan v. Osgood, 109 Mass. 457, 12 Am. Rep. 
731. 

In Johnson v. Monell, *41 N. Y. 655, it was held that when pur- 
chases were made by an insolvent who six days thereafter made an 
assignment, without any satisfactory explanation, this was évidence 
from which an inference niight be fairly drawn that, at the time the 
purchases were made, the party had no reasonable expectation of be- 
ing able to paj' for them, and, from this conclusion, the further con- 
clusion could be reasonably drawn that he did not intend to do so. 
In Whitten v. Fitzwater, 129 N. Y. 626, 29 N. E. 298, at the time the 
purchase was made, the buyer knew that he was insolvent, and would 
not be able to pay for the goods; he made an assignment 15 days 
after receiving the goods. It was held that the seller could disaffirm' 
the sale and recover the goods. It is stated in Perlam v. Sartorius, 
162 Pa. 320, 29 Atl. 852, 42 Am. St. Rep. 834, that the rule in Mary- 
land is that if a person buys goods, knowing that he is insolvent and 
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having no reasonable expectation of paying for them, the purchase is 
void and no title passes. It is said that the courts of Pennsylvania 
hold that a false représentation or artifice is essential to a recovery 
of the goods, although it is also held that known insolvency, with 
no reasonable expectation of abihty to pay, is sufficient to take the 
case to the jury on the question of intention. The Suprême Court 
of this State holds thai insolvency, without a false représentation, will 
not entitle the seller to rescind the sale. Wilson v. White, 80 N. C. 
280; Des Farges v. Pugh, 93 N. C. 31, 53 Am. Rep. 446, although 
in the last case no express représentation as to solvency was made. 
The élément of the absence of reasonable expectation of ability to 
pay bas not been discussed by our Suprême Court. 

[5-7] I am of the opinion that a reasonably correct conclusion, to 
be drawn from the numerous and somewhat conflicting décisions, may 
be stated: (1) A conceived purpose by an insolvent person, purchas- 
ing Personal property on crédit, not to pay for it, renders the sale 
invalid at the option of the owner. This resuit is reached either up- 
on the theory that, because of the state of mind of the buyér, there 
was no coming together of the minds of the parties, or that getting 
the possession of the property with the intention not to pay for it 
is a fraud upon the seller, entitling him to rescind. (2) When the 
buyer is insolvent, and, by a false and fraudulent représentation in 
regard to his financial condition, conceals the truth from the seller, 
and thereby induces him to sell to the buyer personal property on 
crédit, such fraud entitles the seller to rescind the contract. The 
State of mind, the intention of the buyer, is a fact to be ascertained 
by compétent and relevant testimony, so that, when it is shown to 
the court that he was, at the time of making the purchase, hopelessly 
insolvent, having no reasonable ground upon which to base an expec- 
tation of ability to pay the contract price, this condition, known to 
him and uncommunicated to the seller, is sufficient évidence of an 
intention not to pay, to sustain the conclusion that, when he purchased 
the property, he had the intention not to pay. I do not think that 
there is any presumption either way, but that the ultimate fact in issue, 
the intention of the buyer, must be ascertained by a considération of 
ail of the relevant testimony submitted to the trier of the fact. The 
burden of proof is upon the buyer, who seeks to recover the property. 

[8] While the conduct of an insolvent unfortunate buyer should 
not, upon insufficient évidence, be denounced as fraudulent, at the 
same time a fair, just rule of law, which protects the seller from be- 
ing deprived of his property and the price thereof, when using the 
usual degree of care and trusting to the usual standard of commer- 
cial integrity, can work no injustice to either party. The évidence, 
taken by the référée, tends to show that the Hunter-Rand Company 
is a corporation organized pursuant to the laws of this state, for the 
purpose of conducting a gênerai mercantile business, as indicated on 
its letter heads, in "dry goods, notions and shoes," with a "capital 
stock of $17,000," as represented in its "statements" sent out to those 
from whom it purchased goods. It had been engaged in business 
about four years. Four thousand dollars of its capital stock, owned 
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by the guardian o£ one o£ its original stockholders, who died a few 
years ago, had been purchased by the corporation and its note given 
ttierefor. Several of the stockholders were brothers and kinsmen. 
They had but little expérience, and capacity, for that which they were 
undertaking. They were men of good character and honest purpose ; 
that is, they hoped and expected the business to be successful. Their 
optimism dominated and controUed their judgment. 

It is difficult, looking over the wreck disclosed by their bankruptcy, 
to understand how they could hâve thought, after January 1, 1916, 
that it was possible for them to continue in business or pay their debts, 
and yet their conduct, in many respects, leads to the conclusion that 
they did so. Several of the stockholders mortgaged their individual 
property as security for loans made by banks to the corporation for 
raoney which was used in the business. They made statements to per- 
3ons, other than Armstrong, Cator & Co., from whom they were buy- 
ing goods, which were unquestionably false. Thèse statements were 
made annually and sent out by them. They were based upon inven- 
tories of stock taken at the beginning of each yeaT and reports to the 
directors made by the crédit man and bookkeeper. In regard to the 
assets — stock, open accounts, and other property — there is no sug- 
gestion of falsity; but in each statement up to, and including, Jan- 
uary 1, 1916, the indebtedness in the last statement was placed at 
$15,365.61, whereas, the corporation owed May 4, 1916, $44,557.13, 
which amount was but little in excess of its indebtedness January 1, 
1916. 

By reason of the false statement, in respect to the amount of its 
liabilities, made by the secretary and treasurer of the corporation, its 
apparent net worth was $30,278.33 ; whereas, upon a correct state- 
ment of its liabilities, it would hâve shown no surplus. This state- 
ment was sent to several parties and firms with whom the corporation 
was dealing, and from whom it was buying, and continued to buy, 
goods up to a few days before it filed the pétition in bankruptcy. It 
further appears that, on April 12, 1916, the secretary and treasurer, 
also a stockholder, sent to Craddock-Terry Company, Lynchburg, Va., 
with an order for goods, a statement made up as of January 1, 1916, 
containing an itemized list of liabilities, showing $15,365.61. On April 
12th Craddock-Terry Company returned the statement, calling at- 
tention to the fact that the items aggregated only $14,165.61, asking 
an explanation, to which an answer was sent containing "completed 
statement," concluding : 

"Please ship goods in accordance with above, and we will sign and return 
notes on receipt. Tlie errer in otiier statement was due to oversiglit." 

The "completed statement" contained list of liabilities aggregating 
$15,365.61, whereas it is conceded that the corporation then owed 
$44,517.13. Upon this statement Craddock-Terry Company, on April 
20, 1916, shipped goods amounting to $596.27. On March 21, 1916, 
the corporation, on the faith of the same statement, purchased goods 
to the amount of $446.10 from Watts Bros. Company. On March 
21 and April 3, 1916, the corporation purchased on crédit, making 
no statement, 23 sewing machines from the Free Sewing Machine 
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Company, for which they made no payment. The machines were on 
hand and are in the possession of the trustée. Neither of thèse state- 
ments having been made to petitioners, they are relevant only 
upon the inquiry of the intention or state of mind of the officers of 
the Hunter-Rand Company. The secretary and treasurer says that 
a number of thèse statements were sent out to creditors as "a basis of 
crédit." The stock of merchandise was ascertained by inventory, Jan- 
uary 1, 1916. The accounts were "taken" from the ledger, includin^ 
those which were thought to be collectible and noncollectible. When 
asked why the amounts, which were owing to "the banks and other 
persons" were omitted from the statement, lie answered, "We were 
personally responsible for that"-^that he did not know that the Per- 
sonal liability did not release the corporation ; never thought about 
it ; knew that, if paid by the indorsers, they would hold them against 
ihe corporation ; did not include them "because I thought we were 
personally responsible for them, and it made no différence, as we 
\vere in the corporation." This appears to- hâve been the view of 
each of the officers. 

The debts omitted from the statements were due the banks and 
others for borrowed money, and a note of $4,000, due Mrs. C. N. 
Hunter, guardian for the children of George Hunter, deceased, given 
for the stock held by her to the corporation. The stockholders were 
indorsers of each of thèse notes, and for some of them mortgaged 
their lands. While to an intelligent business man, or lawyer, the reason 
assigned for omitting from the liabilities thèse debts savors of a degree 
of ignorance taxing credulity, yet I am constrained, in the light of 
ail of the évidence in this case and observation of the conduct of in- 
experienced business men, to accept their statement as true— that is, 
that such was their mental attitude. This conclusion is sustained by 
the fact that, in the annual statements, made for three years prior to 
1916, the same method was observed. It will be.noted thatj^ in the 
statement of liabilities, the language used is, "Bills due and not due 
for merchandise," or "Accounts payable, due and not due." The 
only statement in which the liabilities are iteraized is that made to 
Craddock-Terry Company on the blank furnished by them. 

While it is probable that, by reason of the inexpérience and lax 
method of conducting the business, the Hunter-Rand Company was 
doomed to ultimate failure, it is clear that the stockholders, who 
owned and managed it, did not understand or foresee its fate. The 
sales, prior to 1914, were large and the profits fair; its expense was 
too large, but, so far as appears, it seemed to hâve "smooth sailing." 
The good faith of the stockholders and their confidence in the suc- 
cess of the enterprise was shown in their willingness to pledge their 
individual crédit, and, for the purpose of borrowing money for the 
benefit of the corporation, mortgage their individual property. Upon 
the death of their brother, several years ago, the remaining stock- 
holders bought his stock, giving their note for the fuU value thereof. 
Except the omission to give a correct statement of its liabilities, as 
explained by them, I do not find any conduct on their part inconsist- 
eiit with an honest purpose, coupled with excessive optimism. 
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Upon a careful examination of the entire évidence, and anxious 
considération of the case from every viewpoint, I am unable to find 
as a f act that the goods purchased from fxetitioners were ordered and 
received by the officers and managers of the corporation with an 
intent not to pay for them. I am impressed with the language of the 
court in Powell v. Bradlee, 9 Gill & J. (Md.) 220, said to be "one of 
the leading American cases." To the request for a prayer, declined 
by the trial court, it is said : 

"The prayer seems to hâve been founded on the Idea, that the sale was 
fraudulent, If the vendees knew themselves to be Insolvent at the tirae of 
the purchase and did not communicate that circumstance to the vendors, 
knowing at the tline that they were Ignorant of the fact and had not the 
means of t>ecoming acquainted with It. The law, It seems, does not sanction 
such an elevated tone of morallty in mercantile deallngs as would hâve 
vvarranted the granting of the prayer, to the extent asked for * * • in 
tliis case. Such a strict and rlgid doctrine, considering the vicissitudes and 
changes incident to mercantile life, would go far to cramp the opérations of 
frade and commerce, and has not received the countenanee of the courts ot 
.Uistice." Dalton v. Thurstbn, 15 R. I. 418, 7 Aa 112, 2 Am. St Bep. 905; 
Jlorris v. Shuster, 1 Mackey (12 D. C.) 190. 

The iudgment of the référée is affirmed. 



THE EROS. 
(District Cîourt, E. D. New York. October .W, 1916.) 

1. Shippixq <®=39 — Chaeteks — Construction. 

A provision in a charter party that it shall be construed in accordance 
with the laws of a particular country does not limit the parties with re- 
spect to remédies, but simply supplies a particular rule of construction in 
case of dispute as to the meaning of its terms. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. §§ 141-148.] 

2. CoNTRACTS <S=127(2) — Shippinq <®=534 — Chaetees — Abbiteation Clause. 

A provision of a charter party that any dispute thereunder shall be 
submltted to arbitration goes to the remedy only, and its ettect is to be 
determined by the law of the forum. Under the law of the American ad- 
miralty courts, such a clause cannot deprlve the parties of the right to 
appeal to the courts. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 611 ; Shipplng, 
Cent. Dig. § 120.] 

3. Shipping <gs=»51 — Chaetees — Breach. 

Claimant chartered hls steam yacht In France by a tiine charter to 
libelant, to be delivered, with master and crew, for libclant's use at New 
York, where she arrived July 27, 1914. Whlle minor repairs were belng 
made, war was declared between France and Germany, and the master, 
under orders from claimant, refused to proceed on the ground that some 
of his crew were subject to moblUzatlon for service in France. Such 
members were afterward dischàrged, and after some days of negotlations 
the master, under instructions from claimant, refused to flU the crew or 
move from the port, even wlthin waters of the United States, and declared 
that "the whole thlng is ail ofï," whereupon libelant procured another 
yacht. The yacht was not requlsitloned by the French government. Held 
that, under the tacts, the action of claimant was not justilied, and con- 
stltuted a breach of the charter. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. §§ 203-210.] 

®=>For other cases aee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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In Admiralty. Suit by Eugène Higgins against the yacht Eros; 
Julien H. Evrard, master, claimant. Decree for libelant. 

Duer, Strong & Whitehead, of New York City (Selden Bacon, of 
New York City, of counsel), for libelant. 

Convers & Kirlin, of New York City (J. Parker Kirlin and Charles 
Stewart Davison, both of New York City, of counsel), for claimant. 

VEEDER, District Judge. This is a libel for breach of a time char- 
ter of the yacht Eros to the libelant, Eugène Higgins, by the owner, 
Baron Henri de Rothschild, whose interests are asserted in the name 
of the master, Evrard, as claimant. The charter was entered into at 
Paris, May 12, 1914, between Baron de Rothschild, a French citizen, 
résident in Paris, the owner, and Eugène Higgins, an American, also 
residing in Paris. The yacht was of French register and flew the 
French flag. She was chartered to the libelant originally from July 
20, 1914, to February 20, 1915, at a monthly rate of £1,428, a total 
of £9,996. The charter party provided that the yacht was to be de- 
livered at Marseilles on July 20th, "and proceed at daylight that day for 
New York, so that the charterer may go on board at New York and get 
under way not later than noon on the 4th day of August, 1914." The 
charterer undertook "to pay ail running expenses, consumable stores, 
including ail such articles as coal, oil, waste, etc., harbor dues, and pilot- 
age, and to f eed the captain, stewards, and cooks." The owner under- 
took to maintain the yacht in fuU working order and repair during the 
whole period of hire, and also "to provide, pay, feed, and clothe a suffi- 
cient crew, consisting of, say, 39 men in ail, including stewards, cooks, 
and wireless operator." Among other provisions were thèse : 

"The captain shall hâve fuU control of the yacht, and shall be sole judge of 
the technlcal questions arising in connection therewlth, as well as sole .1udge 
of the safety of the port in which he shall be asked to go or of the waters in 
which he shall be asked to navigate. But charterer, on the other hand, shall 
be entitled to the same attention as though he were the owner in respect of 
ail matters other than those of a technieal nature or than those coneernlng the 
safety of the yacht. Should the yacht be lost or damage occur not repair- 
able within flftoen (15) days the charter price shall be abated from the time 
of such damage and from thenceforth thls agreement shall cease." 

The charter party expressly provided : 

"Thls agreement to be construed according to Engllsh law." 

And the instrument concluded with the provision: 

"Should any dispute arlse coneernlng this agreement same shall be referred 
to the arbitration of an arbiter mutually chosen or each party may apijoint 
an arbiter and thèse two arbiters shall hâve liberty to appoint a référée, 
whose décision shall be final and binding on both parties." 

By a supplemental agreement, set out in the libel, made May 22, 1914, 
the owner, in considération of a payment of £340, undertook to hâve 
the yacht sail from Marseilles on the lOth of July, instead of the 20th, 
"so that she may arrive at New York and be properly prepared for the 
charterer to go on board when he arrives there by the steamship Vater- 
land on the morning of the 29th of July." The yacht sailed from Mar- 
seilles on tire lOth of July, and, af ter some heavy weather, reached New 
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York on July 27th. There was, after leaving the Azores, some leaking 
of the boilers, which resulted in an exhaustion of the fresh water sup- 
ply and some use of sait water. The ship was surveyed and repaired 
by August Ist. After steam was gotten up, on August 2d, there appear- 
ed again some leakage at additional points that had not been repaired; 
but this was not serions enough ta prevent her f rom going with entire 
safety on voyages where she could secure additional supplies of fresh 
water every few days, and she was admittedly in satisfactory condition 
to go to Newport, R. L, where the charterer wished to spend some time. 
Arrangements were made for the yacht to leave for Newport with the 
charterer on board early on August 3d. Meanwhitc, on July 28, 1914, 
Austria had declared war on Servia. On August Ist Gerniany had de- 
clared war on Russia, and German forces invaded Luxemburg. On 
August 2d German forces invaded Belgium. On August 3d France de- 
clared that a State of war with Germany existed. On Friday, July 31st, 
Capt. Evrard had cabled to Baron de Rothschild: 

"Telograph Instructions in case of conflict. Consul says men of tlie re- 
serve probable obliged to go back. Yacht should then he laid up or return to 
France. Charterer asks information." 

The foundation for the last statement in this dispatch is given by 
Evrard in his testimony: 

"He [Higgins] spoke to me a few words aliout the war; he asked me, 
'What will happen in case of warï' And I told him I could not say exactly." 

Later on he expressed doubt whether this suggestion was made by 
Mr. Higgins or by Mr. Whitehead, his business manager, and he final- 
ly says it was Mr. Whitehead. On August 2d Evrard received this 
answer f rom Baron de Rothschild : 

"Place yacht In hands agent Watson. Keep stewards. Take Instructions 
consul for return of men subject to mobilization." 

Watson was the broker through whom the charter had been arranged. 
The log of the Eros for the foUowing day, August 2d, contains this 
entry : 

"The French consul advises of the order of mobilization. Stoppod prépara- 
tions for deijarture." 

At this juncture Mr. Higgins, with his attorney, Mr. Stearns, and 
Mr. Whitehead, went aboard the yacht, and the captain was asked to 
explain his failure to comply with the charterer's orders. Capt. Evrard 
immediately produced Baron de Rothschild's cablegram, directing him 
to place the yacht in the hands of Watson's agent and to take instruc- 
tions from the French consul concerning the men subject to mobiliza- 
tion, saying, as he handed it to Mr. Stearns : 

"How can I? Ix)ok at this. I must take my instructions from my owners, 
not from Mr. Higgins." 

After some discussion, however, and explanation that Mr. Higgins 
wanted simply to go to Newport and stay there three or four weeks, 
and that he would allow Evrard to keep constantly in touch by télé- 
phone with the French consul at New York, Evrard said he would 
take the yacht to Newport, but that under no circumstances would 
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he take her outside the three-mile limit. Captain Evrard then went 
to see the French consul, from whom, according tp the log, he received 
on this day the f ollowing communication : 

"In pursuance of tlie order of mobllization which we hâve just received, I 
ask you to place in my hands ail the meii vvho are by the conditions required 
to respond to that order. I ask you also to keep yourself in constant com- 
munication with the consulate gênerai to be able to answer an immédiate 
call." 

The order of mobilization was not produced, but the captain, charac- 
terized it in an entr)' in the log for that day as an order applying to 
men between 20 and 35 years, of wWm there were 22 in the crew. 
On emerging from the consul's office, Evrard was requested by 
Stearns to cable Baron de Rothschild at once for authority to do any- 
thing that he was in doubt about. He said he did not need to, as he 
was master of the vessel and knew what he was supposed to do. He 
added : 

"I vpill need perhaps two or three more men to go to Newport." 

Evrard then raised some question about the extra cost of securing 
new men, whereupon Mr. Stearns suggested that the charterer would 
doubtless be willing to advance the différence, and that he (Stearns) 
would draw up an agreement to that efïect. Evrard said, if that was 
donc, he would go to Newport. Stearns that evening drafted and pro- 
cured exécution by Mr. Higgins of such an instrument, and telephoned 
Evrard that he had it and would bring it over the following (Tuesday) 
morning. Evrard said he was getting the crew together. Tuesday 
morning (August 4th) Stearns called on Evrard aboard the yacht and 
handed him the paper, signed by Higgins, undertaking to advance the 
extra wages for the crew. Evrard asked to look it over, and assured 
Stearns he was getting the crew, and that everything was ail right. 
That evening the 22 men included in the fîrst order of mobilization 
were discharged at the consulate, and sailed for France on the fol- 
lowing day. On the latter date, according to the log, the captain 
received instructions from the consul to hold the men of the second re- 
serve in readiness. But on the following day this order was suspend- 
ed, pending vérification, and was not renewed. On Wednesday morn- 
ing, August 5th, on receipt of information that Capt. Evrard was again 
holding back, Mr. Stearns went aboard and inquired whether it was 
true that he refused to move the yacht as agreed. The captain re- 
pHed : 

"It Is true. I cannot move the vessel without more definite instructions 
from Baron de Rothschild. My Instructions now are to turn over the yacht 
to Watson." 

Mr. Stearns then inquired whether he finally and definitely refused 
to move the yacht, and the captain replied that he did, adding, "The 
whole thing is oflf." Upon receiving a report of this interview Hig- 
gins cabled Rothschild as f ollows : 

"As per your cable to him Captain Evrard absolutely refuses move Eros 
even within neutral waters or to engage crew to replace those returning 
France. Hâve ofCered every Inducement as to financlal help but he déclares 
charter entirely canceled. Am therefore compelled to chajter other yacht. As 
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■contract broken by you without any beneflt of same to me, liindly return ail 
moneys paid to George Watson & Co., Glasgow, for my account, and cable 
•me your intentioa as tx> this at once." 

Baron de Rothschild admitted receiving this cable on August 5th. 
August 6th Rothschild cabled Watson & Co., of Glasgow, the ship 
brokers : 

"Your telegram and cable received. Hlgglns allèges charter broken by my 
fault. Allégation unfounded, for crew under Freneh law was obliged to re- 
turn. Furthermore yacht subject to réquisition by Freneh navy department. 
As long as it is not requlsitioned, I consent to continue the charter if Higgins 
on his own responslbllity can engage at New York a Freneh crew composed 
of men recognlzed by the consul ptneral of France at New York as exempt 
from mllltary obligation. The yacht must in no case leave the interior of 
rhe United States before end of war. If Higgins accepts, I will bear the 
jHlditlonal expenses crew. If Hlgglns refuses, can you take care of the 
yacht until it may be possible to send a Freneh crew to bring It back. Kindly 
.idvise Higgins." 

At the same time Rothschild cabled Higgins : 

"Hâve given Instructions Watson who wlU cable you what I can do to be 
agreeable to you under the clrcumstances." 

August 7th Watson Sa Co. cabled to Higgins the substance of Roths- 
child's message to them. On August 8th Mr. Higgins cabled Roths- 
child : 

"Advice received through Watson. Your ofCer as to Freneh crew absolutely 
impossible of fulflUment Eepeatedly requested Evrard engage new crew, 
whlch he refused on your cabled instructions and also refused move Eros 
from New York under any clrcumstances. Contract therefore broken by you, 
but do not désire lltigation over return of moneys paid if can avoid. Answer." 

This message was received by Baron de Rothschild on August 11 th. 
On Saturday, August 14th, af ter a delay of three days, he cabled Hig- 
gins : 

"Hâve cabled instructions to Evrard to hold hlmself at your disposition 
with a Freneh crew If possible." 

On August 17th Higgins replied : 

"Your acceptance of my proposition cornes too late. As you know captaln 
on your instructions refused earry out contract and I was obliged to charter 
other yacht. Furthermore, Evrard states cannot obtain crew." 

And on August 6th he foUowed this with a long letter (which was 
not received, however, until about August 25th) in explanation of the 
situation. When on the 5th of August Evrard peremptorily refused 
to move and declared the charter ofï, Mr. Higgins on the same day 
applied to Cox & Stevens to find another yacht for him. And on 
August llth Mr. Higgins chartered the Cassandra, a slightly larger 
yacht, but the only similar vessel available. The captain and remainder 
of the crew (other than the 22 first called) were not mobilized, and re- 
mained on the yacht. The yacht was not tumed over to Watson. 
The captain kept Higgins' flag flying until August 14th, when the flags, 
together with other property of the charterer remaining on board, were 
delivered to Higgins on his order. The captain kept up steam until 
August lOth. On the 12th the boilers were surveyed by a Lloyds' in- 
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spector; further repairs were proceeded with and completed by the 
end of the month. On August 14th Evrard received instructions by 
cable from Rothschild to hold himself subject to Higgins' order, and 
again early in September, after repairs had been completed, the yacht 
was once more tendered to Higgins. Meanwhile, however, on August 
20th, Higgins had libeled the Eros in this court. Some two weeks aft- 
er the libel was filed the owner sent a letter to Higgins notifying him 
that, the repairs (just referred to) having required more than 15 days 
to complète, the charter had ceased in accordance with its terms. In 
response to Higgins' libel, Rothschild, through Evrard, served notice 
that he declined to waive the provision of the charter for arbitration, 
and that he appointed as bis arbiter James Gordon Bennett, a résident 
of Paris. Higgins was also requested to name his arbiter and to with- 
draw the présent suit, but he refused. The yacht was subsequently re- 
leased upon the substitution of the bond of August Belmont & Co., 
and returned to France with a foreign crevv authorized by the French 
consul. 

[1] It is contended by the claimant, at the outset, that inasmuch as 
the parties had specifically agreed that any dispute concerning their 
agreement should be referred to arbitration, and, to insure the enforce- 
ment of this provision, had further provided that English law should 
apply, the provision for arbitration should be enforced hère, and that, 
pursuant to the English Arbitration Act of 1889 (52 & 53 Vict. c. 49), 
this action should be dismissed, or stayed until an arbitration has been 
held in accordance with English law and the dispute thereby adjusted, 
or until such arbitration has been found to be abortive. It is to be 
noted that the agreement is that the charter party shall be construed, 
not that it shall be enforced, according to English law. This provision 
does not attempt to limit the parties with respect to remédies, but sim- 
ply supplies a particular rule of construction for the purpose of deter- 
mining the meaning of clauses in a case where, owing to the various and 
uncertain localities of performance, différent rules of interprétation of 
requirements might otherwise come into play. 

[2] In any event, if such a gênerai arbitration clause would ever ap- 
ply tq a répudiation of the agreement (Jureidini v. National Eritish 
Millers' Insurance Co., [1915] A. C. 499), it is clear that it goes to the 
remedy, not to the rights, of the parties, and that its effect is to be de- 
termined by the law of the forum. And in this forum it is well set- 
tled that such a gênerai arbitration clause is ineffective to deprive the 
parties of their right to appeal to the courts. United States Asphalt 
Co. v. Trinidad Lake Petroleum Co. (D. C.) 222 Fed. 1006, and cases 
there cited ; Aktieselskabet Korn-Og Foderstof Kompagniet v. Reder- 
iaktiebolaget Atlanten (D. C.) 232 Fed. 403 ; Meachem v. Jamestown 
R. R, Co., 211 N. Y. 346, 105 N. E. 653, Ann. Cas. 1915C, 851. It is 
therefore unnecessary to inquire whether, if the English Arbitration 
Act applied, the claimant has complied with its requirements. 

[3] Although Baron de Rothschild's instructions of August 2d as 
to what should be donc "in case of conflict" were perfectly explicit, 
and the conflict had ensued, Capt. Evrard did not comply at once. 
While he did, from that time on, follow the consul's instructions con- 
cerning the men subject to mobilization, he did not then, or subse- 



192 241 FEDERAL REPORTER 

quently, place the yacht in Watson's charge. Indeed, on the follow- 
ing day, August 3d, he consented to take the yacht to Newport. It 
seems quite likely that, if this provisional arrangement had been car- 
ried out, there would hâve been no controversy. For such a trip the 
captain needed only 2 or 3 nevv men in place of the 22 who had been 
called for by the consul, and with them the crew would still hâve met 
the requirements of Krench registry. The charterer agreed to advance 
the extra wages required ; he desired to remain at Newport for some 
time, which would hâve afforded opportunity for considération and 
possible adjustment. On the following day, according to the log, while 
préparations for departure were under way, the captain received in- 
structions from the consul to hold the men of the second reserve in 
readiness ; but this order was promptly countermanded, and was never 
in fact renewed. But on August 5th the captain changed his attitude. 
He refused to move the yacht, and declared that the whole thing was 
off. He stated in explanation of his attitude only that his "instructions 
now are to turn over the yacht to Watson." Thereupon Higgins sent 
the cable (which the Baron admits that he received on the same day) 
in which he summarized the situation with entire accuracy : 

"As per your cable to hlm Captain Evrard absolutely refuses to move Eroa 
even within neutral waters, or to engage crew to replace those returnlng 
France. Hâve offered every Inducement as to flnaneial help but he déclares 
charter entlrely canceled." 

His concluding statement that the contract had been broken by 
Rothschild was a natural conclusion from the Baron's cable of August 
2d as construed and acted upon by Capt. Evrard. If confirmation 
were needed of the owner's position, it was supplied by the subséquent 
cables of the 6th and 7th; for the Baron did not disaffirm either the 
captain's construction or his acts. In the instructions which he cabled 
Higgins that he had given to Watson as to what he does "to be agree- 
able to you under the circumstances," the Baron denied, not that the 
charter had been broken, but that it had been broken by his fault. 
The reasons specified by him were that the crew under French law 
was obliged to return, and that the yacht was subject to réquisition by 
the French government. And then he proceeded to propose the- sub- 
stitution of a new and materially différent contract, namely, that Hig- 
gins could use the yacht so long as it was not requisitioned, if, on his 
own responsibility, he could engage a crew composed of men recog- 
nized by the French consul gênerai as exempt from military service, 
and would not leave the waters of the United States during the war. 
When on August 7th this proposai was communicated to Mr. Higgins, 
he promptly cabled his refusai to Baron de Rothschild on the follow- 
ing day, and on the llth he chartered the Cassandra. 

It is clear that Baron de Rothschild's attitude constituted a breach 
of the charter party by him, unless it was legally justified or ex- 
cused under the circumstances. By its express terms the agreement 
was to be construed according to English law. Under that law, as un- 
der our own, the Baron de Rothschild's obligation to supply and main- 
tain a crew, and to send the yacht wherever the charterer wished to 
go within the limits prescribed, was absolute. The outbreak of war 
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between France and other powers in no way relieved him of that ob- 
ligation. It did net justify his refusai to permit the yacht to go out- 
side the territorial waters of the United States, alfiiough perform- 
ance may hâve been rendered more hazardous. 

Even upon his own theory the claimant's défense fails. In his cable 
of August 6th Baron de Rothschild asserted, in effect, that the charter 
party had been broken by circumstances beyond his control, in that 
the crew under French law was obliged to return, and the yacht was 
snbject to réquisition by the French navy department. As formulated 
in légal phraseology at the hearing, the contention was that the claim- 
ant was relieved by force majeure under the French Code; but there 
was no proof that the yacht was subject to réquisition, and it was not 
requisitioned. With respect to the asserted obligation of the crew to 
return to France, I hâve already referred to the fact that no order 
of mobilization is in évidence. But the French law concerning mobili- 
zation, which is in évidence, provides that sailors included in a call 
who are in course of a voyage at the time are not required to obey 
it until "the morrow after the return of their ship into a port of 
France." Law of June 24, 1880, §• 4. 

Moreover, the provision of the decree of 1793 that "no ship will be 
reputed French, nor shall hâve the right to the privilèges attached to 
French ships, if the officers and three-quarters of the crew are not 
French," is not in terms a positive prohibition. According to the Pan- 
dectes Françaises (sections 471-473) this requirement has long been 
theoretical only; and as late as 1885 the Minister of Marine author- 
ized a form of permit that could be issued by consular authorities, 
requiring only the annual issue of a permit of navigation, a French 
captain, and two-thirds of the capital invested to belong to French- 
men. There is in évidence only Capt. Evrard's casual statement that 
the French consul refused him permission to ship a mixed crew. But 
later on the consul authorized him to return to France with a foreign 
crew, and there is nothing in the évidence which indicates to my mind 
that the Baron de Rothschild could not hâve obtained a permit to 
ship a mixed crew. 

At the oral argument it was contended that the charter had termi- 
nated automatically in accordance with its terms, because the vesselV, 
boilers had been so strained on the voyage from Marseilles to New 
York that the damage was "not réparable within 15 days." In view 
of the fact that it is admitted by counsel for the claimant in their 
brief that the necessity for such repairs is relevant only with respect 
to the good faith of the owner, it is unnecessary to refer to the mat- 
ter further than to point out that the acts of the owner and captain 
during the first week in August, upon which the libelant relies to es- 
tablish a breach of the charter, hâve no relation to any such condi- 
tion. This suggestion was made for the first time more than a month 
after the alleged breach complained of, and some two weeks aftei 
the libel had been filed. The damage sustained by the yacht was con- 
cededly not such as disabled her in any way from proceeding to New- 
port, and the évidence does not show that the damage could not haw 
been repaired within 15 days. 
241 F.— 13 
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The measure of the libelant's damage is the extra expense of the 
Cassandra in place of the Eros for the remainder of the cliarter period, 
together with the incidental expenses involved in the transfer from 
one to the other. This involves readjustment of the prepayment of 
the charter hire of the Eros. The libelant is chargeable only with 
hire to August 5, 1914, at the prescribed charter rate per month. 

A decree for libelant in accordance herewith may be settled upon 
notice. 



In re MISSISSIPPI RIVER POWER CO. 
(District Court, S. D. lowa, E. D. January 15, 1917.) 

1. Taxation ®=>26 — Powee of Législature — Mode oF Exercise. 

The Législature of a state has power to prescrite a method of assess- 
ment, and of the levy and collection, of taxes, without providing for a 
hearing before any court. 

2. Removal or Causes «ê»* — Causes Removable — "Suit" — Appeai- feom As- 

SESSMEKT BOARD. 

The trial by the state District Court of an appeal taken under Code 
Supp. lowa 1907, § 1373, from the action of a board of review in fixing 
the amount of an assessment for taxation, Is the exercise of judlcial and 
not législative power, and the proceedlng on such an appeal is a "suit,'' 
within the meaning of the removal provisions of Judlcial Code (Act March 
3, 1911, c. 231) § 28, 36 Stat. 1094 (Comp. St. 1913, § 1010) and is re- 
movable where tbere is the requisite diversity of citlzenship and amount 
involved. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 11-20. 

For other définitions, see Words and Phrases, First and Second Séries, 
Suit.] 
?>. Removal of Causes (S=3l02 — Motion to Remand — Doubt as to Remova- 

BILITT. 

Where the question of removablllty Is doubtful, it Is the duty of the 
court to résolve the doubt against a motion to remand, because an appeal 
lies from such an order, whlle an order remanding the cause is not 
appealable. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 218- 
220, 224.] 

In the matter of appeal from assessment of the property of the 
Mississippi River Power Company. On motion to remand to state 
court. Denied. 

George Cosson, Atty. Gen., C. A. Robbins, Asst. Atty. Gen., and E. 
W. McManus, Co. Atty., of Keokuk, lowa, for Johnston. 

A. W. O'Harra, of Carthage, 111., George B. Stewart, of Fort Mad- 
ison, lowa, and J. O. Boyd and Hazen I. Sawyer, both of Keokuk, 
lowa, for Mississippi River Power Co. 

WADE, District Judge. S. H. Johnston, claiming to be the as- 
sessor of a certain taxing district within the city of Keokuk, lowa, 
listed and assessed the property of the Mississippi River Power Com- 
pany at the sum of $8,000,000, and, claiming to act pursuant to the 
law of lowa, he assessed a penalty of 100 per cent, for alleged refusai 

®=>Por other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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of the Company to sign or swear to the assessment roU, thus making 
a total valuation for assessment purposes of $16,000,000. This as- 
sessment being returned to the board of review of the city of Keokuk, 
the power company filed objections thcreto, and a hearing was had, 
and the valuation reduced from $16,000,000 to $500,000. From this 
action of the board of review, Johnston prosecuted this appeal under 
the provisions of the Code of lowa authorizing an appeal from the 
final action of the board of review to the district court of the state 
of lowa. Thereupon the Power Company, a nonresident of lowa, 
appeared in the district court of the state of lowa and filed its pétition 
for removal to this court, which was granted, and the case is now 
before the court upon a motion to remand. 

The property assessed consists of the dam and power plant owned 
by the power company upon tlie Mississippi river at Keokuk, lowa, 
and in pétition for removal it is made to appear that many very im- 
portant questions of law and fact are involved, including the question 
of the boundary line of the state, and the question as to whether the 
property is real property, or personal property, and whether the prop- 
erty is subject to assessment at ail, complicated by the further fact 
that a portion of the dam comprises the locks and dry dock, which, by 
act of Congress permitting the érection of the dam, is the property of 
the United States. But I do not find it neçessary to go into thèse 
numerous questions. The fact of diversity of citizenship is not in dis- 
pute, and the motion will be disposed of upon that ground. 

I hâve heretofore written an opinion in the case of Chicago, Mil- 
waukee & St. Paul Railway Co. v. Drainage District No. 8 of Shelby 
County, lowa, et al., pending in the Western division of this district, 
remanding a case involving the levy of the tax imposed for drainage 
purposes, embracing some of the questions hère presented. A pétition 
for rehearing is pending in said case, and, while ail the questions in- 
volved are not identical, some of them are, and in so far as this opinion 
may be in conflict with the opinion in the above-entitled case, such 
opinion is hereby overruled. 

The main question in controversy is whether or not the action now 
in this court upon removal from the state court is a "suit" within the 
meaning of the Removal Act. The statutes of lowa provide for as- 
sessment of property for taxation purposes by an assessor, who lists 
the property and reports his findings to a board of review, composed 
in cities of the members of the city council. This board of review 
has power to increase or decrease the assessments, parties hâve a 
right to be heard, and appeals may be taken to the district court, as 
has been done in this case. 

[1] Of course, the assessment and levy of taxes is législative in its 
character, or, as it is sometimes exprès sed, it is administrative; but 
it is an exercise of the législative power. 

"Taxes hâve not, as a gênerai rule, in this country since Its independence, 
nor in England before that time, been collected by regular .ludiclal proceed- 
ings in a court of justice. The necesslties of govemment, the nature of the 
duty to be performed, and the customary usages of the people, hâve estab- 
Ushed a différent procédure, which, in regard to that matter, is and always 
has been due process of law." Kelly y. Pittsburgh, 104 U. S. 78, 26 L. Ed. 
658. 
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The Législature has the power to designate the tribunal which shall 
make assessments upon property. It may confer this power upon a 
judicial or a nonjudicial body, and the owner of property assessed 
cannot claim that he has been deprived of "due process of law" be- 
cause the Législature does not permit him to hâve a hearing in court. 

"The necessity of revenue for the support of the government does not 
admit of the delay attendant upon proceedings In a court of justice, and 
they are not required for the enforcement of taxes or assessments." Hagar 
V. Keclamation Dist.,,!!! U. S. 701, 4 Sup. Gt. 663, 28 I^ Ed. 569. 

See, also, St. Louis & Kansas City Land Co. v. Kansas City, 241 
U. S. 419, 36 Sup. Ct. 647, 60 L. Ed. 1072; Spencer v. Merchant, 125 
U. S. 345, 8 Sup. Ct. 921, 31 L. Ed. 763; Paulsen v. Portland, 149 
U. S. 30, 13 Sup. Ct. 750, Z7 L. Ed. 637; Bauman v. Ross, 167 U. S. 
548, 17 Sup. Ct. 966, 42 L. Ed. 270. 

So that the Législature of lowa had the power to prescribe a method 
of assessment, and levy and collection, of taxes, without providing 
for any hearing before any court 

[2] It is the contention of appellant that by the appeal provided 
for the district court of the state is simply made part of the "machin- 
ery" by which, and through which, the taxing power of the state is 
exercised. It is insisted that the action of the court in reviewing upon 
appeal the action of thé board of review is administrative rather than 
judicial. If this be true, then this proceeding is not a "suit" within 
the meaning of the Removal Act. 

But at the outset we are confronted with the fact that the district 
court of lowa is a constitutional court, possessed of no administrative 
powers or functions, and the Suprême Court of lowa has specifically 
held that nonjudicial powers cannot be conferred upon the district 
court by the Législature : 

"But powers not In themselves judicial, and that are not to be exercised 
lu the discharge of the functions of the judicial department, cannot be con- 
ferred on courts or judges designated by the Constitution as a part of the 
judicial department of the state." State v. Barker, 116 lowa, 93, 89 N. W. 
204, 57 L. R. A. 244, 99 Am. St. Rep. 222. 

Thus is distinguished the case relied upon by counsel. In re City of 
Chicago (C. C.) 64 Fed. 897, in which it was held that a proceeding 
for assessment of taxes pending before a county court was not re- 
movable. The county court was not a constitutional court ; it was a 
spécial tribunal created by the Législature, possessing judicial powers, 
and also administrative powers. In the proceedings before it, this 
county court was exercising, not its judicial powers, but its powers 
specially conferred as an "assessing tribunal" ; the court saying : 

"Although conducted under judicial forms, and in a court having judicial 
powers, I am of opinion that it is exclusively an administrative proceeding." 

The court points out the distinction in the f ollowing language : 

"Because the Législature saw flt to vest this power or duty in the county 
court, it does not follow that it would be thereby vested In any other court, 
and certainly not in a fédéral court, unless it is clearly a judicial power or 
duty." 
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The Législature of lowa, in providing for an appeal to the district 
court, conferred upon that court either an administrative power or 
duty or a "judicial power or duty." I cannot assume that the Légis- 
lature enacted a law in conflict with the Constitution, or in excess of 
its législative powers. I must, if possible, under the language used, 
construe the act as valid and constitutional. 

But, under the foregoing opinion of the Suprême Court of lowa, 
it would not be valid if the Législature undertook to confer upon the 
district court administrative powers or duties. It can only be held 
valid by assuming that the Législature intended that the proceedings 
upon appeal would be judicial in their nature. 

It cannot be denied that the Législature had the power to provide 
for a "suit" before a court, in which the proceedings before the board 
of review might be retried. While it had the power to complète the 
assessment and levy the taxes without the intervention of a court, and 
without a judicial proceeding, it could without doubt waive this right, 
and as a matter of grâce give to the property owner, or to the mu- 
nicipality, the right to a trial in court upon the issues considered by 
the board of review. 

The language of the statute clearly indicates that this was the pur- 
pose of the Législature. It provides that: 

"The court shall hear the appeal in equity, and détermine anew ail ques- 
tions arlsing before the board which relate to the llability of the property to 
assessment, or the amount thereof." Code Supp. 1373. 

In construing the language of this statute, the Suprême Court of 
lowa has speciiically held, in the Matter of the Appeal of the Sioux 
City Stockyards Ce, 149 lowa, 5, 127 N. W. 1102, that this trial upon 
appeal is an exercise of judicial, and not of législative, power. 

"On such appeal the court is to hear the matter in equity, and détermine 
anew ail questions arising before the taxing oliicer or tribunal which relate 
to the liability of the property to assessment or the amount thereof." Schoon- 
over V. Petclna, 126 lowa, 261, 100 N. W. 400. 

"It is well settled in this state that the Législature may provide for the 
exercise by a court of the power to judicially détermine faets which are made 
the conditions on which authority may be exereised by officers to whom it- 
delegated the exprclse of législative and executive power." Denny v. Des 
Moines County, 14:5 lowa, 466, 121 N. W, 1066. 

The case before the district court upon appeal is not only to be 
tried as an equity proceeding, but the parties hâve the same right of ap- 
peal to the Suprême Court, and trial de novo in that court, as is allowed 
in any ordinary equity case. Farmers' Loan & Trust Co. v. Newton, 
97 lowa, 502, 66 N. W. 784. So that there cannot be any serious ques- 
tion but that the proceedings upon appeal are judicial in their charac- 
ter, and the only remaining question is whether or not such judicial 
proceedings constitute a "suit" for removal purposes. Chief Justice 
Marshall, in Weston v. City of Charleston, 2 Pet. 464, 7 L. Ed. 481, 
said that: 

The "term [suit] is certainly a very comprehensive one, and is under- 
stood to apply to any proceeding in a court of Justice, by which an Indlvidual 
pursues that remedy * • • which the law afCords him. The modes of 
proceeding may be varlous, but if a rlght Is Iltigated between parties in a 
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court of justice, the proceeding by wLich the décision of the court is sought 
Is a suit." 

Applying this language of Chief Justice Marshall, Ladd, Chief Jus- 
tice, in Myers v. Railway, 118 lowa, 312, 91 N. W. 1077, says: 

"Uûless in court, or Vjefore those exercising judlcial funetions, the proceed- 
ing cannot be regarded as a suit. Ulsbater v. Stewart, 71 Pa. 174 ; Ex parte 
Towles, 48 Tex. 433. That the proceeding to condemn land is not a suit, with- 
iu the language of the Removal Acts of Congress, and is such after the ap- 
peal to the district court, seems to be conchisively settled agalnst the appel- 
lees in Boom Co. v. Patterson, m V. S. 4()3, 25 L. Ed. 207, and Uailroad v. 
Myers, 115 U. S. 1, 5 Sup. Ct. 1113, 2!> U )Dd. 319. See, also, Searl v. School 
Dist., 124 U. S. 1S)7, 8 Sup. Ot. 460, 31 L. Ed. 415. In the first-eited case the 
court sald, speaking through l!"1eld, J. : 'The proceeding in the présent case 
before the comndssioners appointed to appralse the land was in the nature 
ot an inquest to ascertain its value, and not a suit at law, in the ordinary 
sensé of those terms. But when it was transferred to the district court by 
appeal from the award of the commissioners, it took, under the statute of the 
srate, the form of a suit at law, and was thencetorth subject to its ordinary 
» ..des and incidents.' " 

Also applying the foregoing définition of Chief Justice Marshall, 
Judge Seaman, in Re City of Chicago, supra, says: 

"This définition has been frequently readopted, and made to reach writs of 
inandanaus (Kendall v. U. S., 12 Pet. 524 [9 L. Ed. 1181]); habeas corpus 
(liolmes V. Jennison, 14 Pet. .540 [614, 10 L. Ed. 579J ; Ex parte Milligan, 4 
Wall. 2 [18 L. Ed. 281]) ; proceedlngs for assessment of the value of land 
taken under the power of eminent domain (Kohi v. U. S., 91 U. S. 367 [23 
L. Ed. 449] ; Boom Co. v. Patterson, 98 U. S. 4|0S [25 L. Ed. 207] ; Searl v. 
Scîiool Dist., 124 U. S. 197, 8 Sup. Ct. 460 [31 U Ed. 415 J) ; and like pro- 
t«!edings for condemnation, vrhicli include assessment for beueflts against 
other premises (Pacific Eailroad Removal Cases, 115 U. S. 1, 5 Sup. Ct. 1113 
[29 L. Ed. (319] ; City of Chicago v. Hutchinson, 11 Biss. 484, 15 Fed. 129). In 
cacli of thèse cases the proceeding was judlcial and adversary. Whether it 
was strictly judlcial in the eminent domain cases was seriously considered, 
and finally so held, under the distinctions pointed out. In Boom Co. v. 
Patterson the view was urged before the court that the proceeding to take 
private property for public use is an exercise by the state of its sovereigu 
right of eminent domain, with whlch the judlciary department, especially of 
the United States, had no right to interfère. The court answers: 'This posi- 
tion is undoubtedly a sound one so far as the act of appropriating the prop- 
erty is eoncerned. The right of eminent domain — that is, the right to take 
private property for public use — appertains to every independent goveru- 
œeut. It requires no constltutional récognition ; it is an attribute of sover- 
eignty. The clause found in the Constitutions of the several states pro- 
vlding for just compensation for property taken is a mère limitation upon the 
exercise of the right. When the use is public, the necessity or expediency of 
appropriating any particular property is not a subject of judlcial cognizance. 
* * * But, notwithsta.nding the right is one that appertains to soverelgnty, 
when the sovereign power attaches conditions to its exercise, the Inqulry 
whether the Constitutions bave been observed is a proper matter for judlcial 
cognizance.' The ascertainment of the amount of compensation, therefore, be- 
comes a judlcial inquiry when carrled to a state court by an appeai from the 
award ot commissioners." 

In Des Moines Water Co. v. City of Des Moines, 205 Fed. 657, 124 
C. C. A. 445, the Circuit Court of Appeals (Eighth Circuit) in a pro- 
ceeding for condemnation of water works says : 

"Section 2009 of the same Code glves either party the right to appeai from 
the assessment to the district court, and that court is required to try the same 
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as If an action by ordinary proceedings. Tliat tlie détermination of an Issue 
of fact after hearing and considerlng the évidence Is a jndiclal funetlon 
eannot be doubted. In City of Burlington v. Ivcebrick, 43 lowa, 252, on page 
259, ttie court said: 'But ttie question, by wliomsoever determined, Involves the 
examlnation and weighing of testlmony, and partakes of tbe nature of a ju- 
dicial act. It is not tbe sole province of courts to détermine "what the 
existing law is in relation to some existlng tbing already done or happened." 
It Is as much a judicial act to détermine wbat are tbe facts of a parti cular 
case, and whether tbey bring the case witbiii tbe opération of a recognized 
principle of tbe existing law.' " 

In South Dakota Railway Co. v. C, M. & St. P. Railway Co., 141 
Fed. 578, IZ C. C. A. 176, the Circuit Court of Appeals (Eighth Circuit) 
quotes the language of Chief Justice Marshall, supra, defining Ihe term 
"suit," and says: 

"But it is insisted that the proceeding is an exercise, by the state, of its 
sovereign right of eminent domain, and can only be malntalned as authorized 
by the laws of tbe state, and could not, in the first Instance, be brooght in the 
fédéral couit. Tbis position, in our judginent, eannot be sustalned; for, not- 
witbstanding tbe rlght is one that appertalns to sovereignty, yet, when the 
sovereign power attaches conditions to its exercise, tbe inqulry wbetber tbe 
conditions bave been observed is a proper matter for Judlcial cognizance, and, 
if that inqulry take the form of a proceeding before the courts between the 
parties, there is a controversy which Is subject to the ordinary incidents of a 
civil suit, and its détermination derogates in no respect from the sovereignty 
of the state. In Colorado Midland Ry. Co. v. Jones (C. O.) 2» Fed. 193, Mr. 
.lustlce Brewer sald: 'I do not suppose that a state can, by maklng spécial 
provisions for the trial of any particular controversy, prevent the exercise of 
tbe rigbt of removal. If there was no statutory limitation, tbe I^egislature 
could provide for the trial of many cases by less than a common-law jury, or 
in some other spécial way. But the fact that it had made such différent and 
spécial provisions would not make tbe proceeding any the less a trial, or such 
a suit as. If between cltlzens of two states, could not be removed to the fédéral 
courts. If tbis were possible, then the only thing the Législature of a state 
would hâve to do to dostroy the right of removal entlrely would be to simply 
change and modify tbe détails of procédure.' " 

So as to the sovereign right to assess, levy, and collect taxes: 

"When tbe sovereign power attaches conditions to Its exercise, the In- 
qulry whether the conditions bave been observed is a proper matter for judi- 
cial cognizance, and, if that inqulry take tbe form of a proceeding before the 
courts betwe(;n the puriies, there Is a controversy which is subject to the 
ordinary incidents of a civil suit." 

In Re Jarnecke Ditch (C. C.) 69 Fed. 161, it is said: 
"But the Législature of a state eannot, by maklng spécial provisions for 
the trial of iiarticular controversies, nor by declarlng such controversies to be 
spécial proceedings, and not civil suits at law or In equity, deprive the fédéral 
courts of jurlsdiction nor prevent a removal." 

In Re Stutsman County (C. C.) 88 Fed. 337, in an action brought un- 
der spécial provisions enacted by the Législature of North Dakota to 
collect delinquent taxes, in which a pétition for removal was filed, 
Judge Amidon said : 

"The proceeding bas every élément of a 'suit,' within the raeaning of that 
term as deflned by tbe Suprême Court in construing the fédéral Judlciary 
Acts. It 'involves tbe détermination of questions of law and fact, and there 
are parties litlgant to contest tbe case on one side and the other.' * * * 
'A clalm of the parties, capable of pecuniary estimation, is the subject of the 
lltigation, and Is presented by the pleadiugs for judlcial détermination.' " 
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Under the gênerai principles announced in tlie foregoing cases, nu- 
merous proceedings, some of them spécial in their nature, hâve been 
held removable. Hess v. Reynolds, 113 U. S. 73, 5 Sup. Ct. 377, 28 L. 
Ed. 927; Pacific Railroad Removal Cases, 115 U. S. 2, 5 Sup. Ct. 1113, 
29 L. Ed. 319; Gaines v. Fuentes, 92 U. S. 10, 23 L. Ed. 524; Searl v. 
School Dist., 124 U. S. 197, 8 Sup. Ct. 460, 31 L. Ed. 415; Clark v. 
Bever, 139 U. S. 96, 11 Sup. Ct. 468, 35 L. Ed. 88; Union Terminal 
Co. V. Railway (C. C.) 119 Fed. 209; Dunn v. Pownal, 65 Vt. 116, 26 
Atl. 484; Nichols v. Bingham, 70 Vt. 320, 40 Atl. 827; Charleston 
Bridge Co. v. Kanawha Co., 41 W. Va. 658, 24 S. E. 1002 ; Delaware 
Gounty v. Diebold Co., 133 U. S. 473, 10 Sup. Ct. 399, 33 L. Ed. 674; 
Madisonville v. Mining Co., 196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 
462; Mason City v. Boynton, 204 U. S. 570, 27 Sup. Ct. 321, 51 L. Ed. 
629; .Waha Co. v. Lewiston Co. (C. C.) 158 Fed. 137; Kansas City v. 
Water Co. (C. C.) 164 Fed. 728 ; Drainage District v. C, M. & St. P. 
Railway Co. (D. C.) 198 Fed. 253 ; Upshur Co. v. Rich, 135 U. S. 467, 
10 Sup. Ct. 651, 34 h. Ed. 196. In this last case the court says: 

"Even an appeal from an assessnient. If referred to a court and jury, or 
merely to a court, to be proceeded in aceording to judiclal methods, may be- 
come a suit within tlie act of Congress ; but tlie ordinary acts and doings of 
assessors, or of appellate boards of assessors, in passing upon matters of 
mère valuation, appraisement, or proportlonate distribution of expansé, be- 
long to fi différent class of governmental functions, executive and administra- 
tive in their character, and not appertaining to the judicial department. If 
an illégal prlnciple of valuation be adopted, or an unconstitutlonal assessment 
or tax be made or Imposed, or fraud be practiced, it may be examined by one 
of the judicial methods referred to, and thus become the subject of a suit. 
* * * The principle to be deduced from thèse cases is that a proceeding, 
not in a court of justice, but carrled on by executive officers in the exercise of 
their proper functions, as in the valuation of property for the just distribution 
of taxes or assessments, is purely administrative in its character, and cannot, 
in any just sensé, be called a suit, and that an appeal In such a case to a 
board of assessors or commlssioners havlng no judicial powers, and only au- 
thorized to détermine questions of quantity, proportion and value, is not a 
suit; but such an appeal may become a suit, if made to a court or tribunal 
liaving power to détermine questions of law and fact, either with or wlthout 
a jury, and there are parties litigant to contest the case on the one side and 
the other." 

It has been urged that the proceedings upon appeal in this case can- 
not be a "suit," because it is contended that the court has no power to 
exécute its finding or judgment. Even if this be true, it is not conclu- 
sive. A judgment may consist of a détermination of the rights of the 
parties, even though no exécution or other order is required, as in an 
action to quiet title and in other cases ; but I am not wilHng to concède 
that the court would not hâve power to compel the administrative offi- 
cers of the county to comply with its findings. A court of equity has 
broad powers, and will retain jurisdiction to avoid a multiplicity of ac- 
tions, and, if necessary, make new parties, in order that its decrees 
may be made effectuai. 

In my opinion in Chicago, Milwaukee & St. Paul Railway Co. v. 
Drainage Dist. No. 8, supra, I ernphasized the rule that the Législature 
of a State cannot by its enactments prescribe actions which might en- 
large or limit the jurisdiction of the fédéral courts sitting in equity, and 
I was inclined to the belief that the Législature of lowa would hâve no 
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power to create a proceeding to be tried as an equity case which had 
never heretofore been cognizable in equity; but I am inclined to modi- 
fy my views there expressed as applied to the f acts in this case. Judge 
Sanborn, in Landon v. Public Utilities Comnùssion (D. C.) 234 Fed. 

152, says: 

"Riglits created or provided by the statutes of the states, to be pursued in 
the State courts, may be enforced and administered in the national courts, either 
at law, in equity, or in admiralty, as tlie nature of the rights or remédies may 
require. 'A party, by golng into a national court, does not lose any right or 
appi-opriate rcmedy of which he might bave availed hiraself in the state 
courts of the same locality. The wise policy of the Constitution gives him a 
choice of tribunals.' Davis v. Gray, 16 Wall. 20a, 221, 21 L. Ed. 447; Ex 
parte McNiei, 13 Wall. 230, 20 L. Ed. 624 ; Darragh v. H. Wetter Mfg. Go., 78 
Fed. 7, 11, 23 C. C. A. 609, (ilO, and cases there cited ; Broderick's Wlll, 21 
Wall. 003, 520, 22 L. Ed. 599; Cowley v. Railroad Co., 159 U. b. 5(«), 583, IG 
Sup. et. 127, 40 L. Ed. 263." 

[3] It bas been urged that it is again.st public policy to hâve thèse 
matters of taxation taken eut of the tribunal of the state; but it must 
be borne in mind that, if they can be taken out of the tribunals of the 
state, it is by express enactment of the Législature of the state. The 
Législature was not compelled to grant this right of appeal, but it did 
so ; it speclfically provided for the trial in a constitutional court with 
no administrative powers; it made it a judicial proceeding, and it fol- 
lows that it is a suit between the parties, and as such removable upon 
the pétition of a nonresident, where the statutory amount is involved. 
Were the question doubtful, it would be my duty to résolve the doubt 
agamst the motion to remand, because from such order an appeal will 
lie, while from an order remanding the case the parties hâve no right 
of appeal. Boatmen's Bank v. Fritzlen, 135 Fed. 650, 68 C. C. A. 288; 
Fritzlen v. Boatmen's Bank, 198 U. S. 587, 25 Sup. Ct. 803, 49 L. Ed. 
1174; Fritzlen v. Boatmen's Bank, 212 U. S. 364, 29 Sup. Ct. 366, 53 
L. Ed. 551 ; Martin v. Water Co. (D. C.) 197 Fed. 462; Drainage Dis- 
trict v. Railway (D. C.) 198 Fed. 253 ; Strother v. Railway (D. C.) 220 
Fed. 731. 

Without the considération of other questions involved, the motion to 
remand will bave to be overruled. 
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HOME TELEPHONE CO. v. HOME DREDGING CO. et al. 

(District Court, S. D. Alabaraa. June 19, 1915.) 

Nos. 1458, 1515. 

Navigable Waters ®=>8 — Deeuging in IIakbob — Injury to SuBUAniNE Ca- 
bles. 

A dredge at work in the tur'ning basln at Mobile held not liable for 
fouling or injuring telegraph and téléphone cables, vfhich some two 
years before had been laid aeross on the bottom of the river, 300 or 400 
feet above where the dredge was at work, and which, so far as shown, 
had not been moved. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 21.] 

®=)For other cases see same toplo & KEY-NUMBEK In ail Key-Numbered Dtgests & Indexes 
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In Admiralty. Siiits by the Postal Telegraph-Cable Company against 
the Home Dredging Company and by the Home Téléphone Company 
against the Home Dredging Company and dredge No. 4 ; Home Dredg- 
ing Company, claimant. Decrees for respondents. 

Decree in' No. 1515 affii-med, 241 Fed. 252, C. C. A. . 

Leigh & Chamberlain and Clarke, Brown & Howard, ail of Mobile, 
Ala., for Postal Telegraph-Cable Co. 

Hanaw & Pillans, of Mobile, Ala., for Home Téléphone Co. 

Stevens, McCorvey & McLeod, of Mobile, Ala., for Home Dredg- 
ing Co. 

TOULMIN, District Judge. In 1911, libelants' cables, involved in 
this case, are shown by the évidence to hâve been laid in Mobile river, 
and placed at least 300 or 400 feet north of the north line of the turn- 
irig basin, mentioned in the évidence; the western portion of the ca- 
bles being placed about opposite to the wreck of an old boat which lies 
in that locality, and several hundred feet west of the west line of said 
turning basin, and well away from said basin. The bottom of the river 
is soft mud, and a cable is likely to sink deep into the mud soon after 
being laid. In October, 1913, about the middle of that month, the ac- 
cident and injuries complained of in thèse suits occurred. 

There were witnesses both on the part of the libelants and the de- 
fendant, who had knowledge of the fact that thèse cables were laid in 
C)ctober, 1911, and where and how they were laid, and substantially 
;!gree, as hereinabove stated, as to the sanie. None of the parties in 
interest, who testified, and no witness, knew when or how they were 
nioved or displaced from where they were laid in 1911. Yet they were 
found in the turning basin in October, 1913, where, the prépondérance 
of évidence is, they were in October, 1913, at the time the dredge was 
operating in the north end of the turning basin, and when and where 
its cutter fouled the cables. 

Paul Madison, the captain of the dredge, testified that he started to 
v'ork on the upper end of the turning basin, and in the turning basin. 
Tlie fir.st swing of the dredge picked the wire up. There was but one 
wire on the cutter. Stein told him where to go to work and where to 
[iut the dredge, and was there when the dredge was put in place. 

Stein testified that he was superintendent of the liome Dredging 
Company, and had been for three or four years. He saw the cables 
relaid in 1911, north of the turning basin, in line with an old boiler and 
iVA old tugboat wreck, about abreast of which they crossed the river. 
He stated that the old boiler was north-northwest from the northwest 
corner of the turning basin, and 200 or 300 feet from the north end of 
the turning basin. There were two cables laid at the sarae place, with 
a few feet between thcni. He knew of no further moving of the cables, 
and heard of none. He placed the 'dredge in position to go to work. 
He stated that he placed her about 25 feet north of the line of the 
ranges, about 25 feet up on the north slope of the turning basin and 
the ranges. There he left the dredge to go to work on the next or suc- 
ceeding morning. The captain of the dredge which fouled the cable did 
net see the laying of the cables Jn 1911, was not présent, and Stein stat- 
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ed that he told the captain where the cables were laid ; that he told him 
this on the day just before the dredge went up to the turning basin, 
and again mentioned it to him when he (witness) went up there an hour 
later to place the dredge in position to vvork, and told him the cables 
were in line with the old boiler, and also told him to anchor south of 
the two red flags on the eastern shore. There was not 14 f eet of water 
on the west side of the turning basin. There was 14 feet in the river 
above. 

Witness Johansen, the lever man, tcstified that he controlled the 
"digging." "The dredge, when she started, might bave bcen about 40 
feet behind the ranges, which was the line which marked the north line 
of the bottom of the turning basin, and had just started when she 
fouled the cable." The witness also stated that he was présent, with 
dredge No. 2, when the cable was laid in 1911. It was put right across 
f rom tlie old boiler. He also stated that he helped eut the cable off the 
cutter. There was only one cable around the cutter. The cutter was 
on the bow of the dredge, which was headed down the river, and back 
behind the ranges (which means north — up the river) about 40 feet. 

Witness OUinger testified that the old boat hull near the west shore 
was about 500 feet above the north line of the turning basin. 

Witness Targett testified that the old sunken tugboat on the west 
side of the river was 200 or 300 feet from the north line of the turn- 
ing basin. He stated that he had only to do with laying out the work 
for dredging, and that he did so in October, 1913. The range stakes 
indicate the north line of the turning basin. The entire length of the 
slope at the north end was 50 feet. 

Witness Freeman stated that he saw the cable laid in 1911, just 
above the old sunken tugboat, and about abreast of the old boiler, and 
said this was several hundred feet above the eut. 

Witness Kennerley, a government inspector, testified that the dredge 
was at the north end of the turning basin, placed there for dredging 
work. There were marks pôsted by the United States engineers to in- 
dicate where to dredge — stakes with two red flags on them. The range 
stakes were to indicate the lines bounding the basin, as distinguished 
from the slopes of the basin. The purjjose of the ranges was to estab- 
lish the beginning of the work. The dredge at the time of beginning 
the work was just north of the line of the stakes in the judgment of the 
witness, about 30 or 35 feet ; and where the dredge rested and started 
the cutter was about 30 feet above the line. 

Until the fouling of the cable by the dredge cutter in 1913, no one 
knew or suspected that the cables had been moved or displaced from 
their location in 1911, several hundred feet north or northwest of the 
turning basin, so far as was disclosed by the évidence in thèse cases. 
No one could or did give any cxplanation as to how or why the cables 
were fouiid in the turning basin, so far away from where they were 
known to hâve been laid on the bottom of the river two years before. 
There were some suggestions as to how it might bave occurred ; but 
thèse were only théories, without any known fàcts on which to base 
them. 

The libelants charge that the Dredging Company, or its agents, knew 
where the cables had been laid in 1911, and that they were guilty of 
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négligence in fouling their cables, concluding therefrom that the dredge 
was operating in the locality where the cables were known by said 
Company to hâve been laid two years.previous, invoking the rule, "Res 
ipsa loquitur." But the dredge was 300 or 400 feet away on the slope in 
the turning basin wherè she, as shown by the évidence, was at the time 
of the accidents actually working. There was no évidence tending to 
show that the défendant was to blâme for the cause of the accidents. 

"Wliere the collision occurs exclusively froin natural causes, and without 
any négligence or fault on tlie part of either party, the rule is that the loss 
must rest where it fell, as no one Is responslble for an accident -which was 
produced by causes over which human agency could exercise no control." 
The Mabey, 14 Wall. 204, 20 L. Ed. 8S1. 

"Where neither party is in fault, or where the fault is inscrutable, neither 
can recover, and the loss must rest where it falls." Woods v. Bajge Banner 
(D. C.) 225 Fed. 433, and authoritles thereln cited. 

My opinion is that the proof fails to show any négligence on the part 
of respondents, and that they are not responsible for the injuries com- 
plained of. 

The libels are dismissed; and it is so ordered. 



THE c. W. MILLS. 

THE MARY WITTIOH. 

(District Court, S. D. Alabama, S. D. December 17, 1015.) 

No. 1522. 

1. TowAGE <g=3l9 — Relation of Tug to Tow. 

The relation of tug to tow under ordinary clrcumstances is that of in- 
dependent contractor, and not that of agent and principal, or employé 
and employer, and the tow is not responsible for the acts of the tug. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 41.] 

2. CoixisiON ig=59 — TowAGE i®=»19 — Vessel in Tow — IjIabilitt of Tow. 

If a tow collides with another vessel, or any other object sub.iect to 
admlralty jurisdictlon, as a beacon or channel light, it is not liable for 
the damage caused thereby, unless some négligence contributing to the 
collision is proved against it. 

£Bd. Note. — For other cases, see Collision, Cent. Dig. § 72 ; Towage, Cent. 
Dig. § 41.] 

3. ToWAGE <S=19 LlABILITT OF TOG OE ToW. 

If a tow is on a hawser, the liability for a. collision Is upon the tug If 
the tow steered properly, but upon the tow if the proximate cause of the 
collision was wild steering on its part. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 41.] 

4. Towage <S=»19 — Caee Requibed of Tug. 

The care requlred of a tug with a tow Is only ordinary care; but 
ordinary care of those engagea in towing Is a hlgh degree of care, be- 
cause they hold themselves out as experts. 

[Éd. Note. — For other cases, see Towage, Cent. Dig. § 41.] 

^=»For other cases see same topie & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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5. ToWAGE <©=5i9 — Ddties of Tua — Making up Tow. 

It is the duty of the tug to see that the tow is properly made up, and 
that the Unes are sufficient and securely fastened, whether she furnlshes 
the lines to the tow or the tow to her. 

[Ed. Note. — For other cases, see Towage, Cent Dlg. § 41.] 

€. Towage ®=3l9 — Injury to Bkacon bt Tow — Liability of Tao. 

A tug wlth a sehooner in tow held liable for injury to a beacon, with 
which the tow came into collision, and whlch was outside the channel 
where the tow should hâve been kept ; no contributory fault being found 
in the navigation of the sehooner. 

[Rd. Note. — For other cases, see Towage, Cent. Dig. § 41.] 

In Admiralty. Suit by the United States against the sehooner C. 
W. Mills (Mobile Towing & Wrecking Company, claimant), the tug 
Mary Wittich, and Thomas L,. Cook, pilot. Decree for Hbelant against 
the tug Wittich. 

Decree affirmed, 241 Fed. 378, C. C. A. . 

Alexander D. Pitts, U. S. Dist. Atty., of Selma, Ala., for the United 

G. L. Smith & Son, of Mobile, Ala., for The C. W. Mills. 
Hanaw & Pillans, of Mobile, Ala., for The Mary Wittich. 
Stevens, McCorvey & McLeod, of Mobile, Ala., for Cook. 

TOULMIN, District Judge. [1,2] The relation between tug and 
tow, under ordinary circumstances, is that of independent contracter, 
not that of principal and agent. The tug is not the servant or employé 
of the tow, and the tow is not responsible for the acts of the tug. If 
the tow collide with some vessel on the voyage, it is not liable for 
the damage caused thereby, unless some négligence contributing to 
the collision be proved against the tow. The tow is not liable for 
the tug's acts, where the latter directs the navigation. The sanie rule 
applies where the tow coUides with any object subject to admiralty 
jurisdiction, other than a vessel, such, for instance, as a beacon or 
channel light. Hughes, Admiralty, pp. 119, 121, 122. 

[3] If the tow is towing at the end of a hawser, the liabihty would 
be upon the tug if the tow steered properly, but would be upon the 
tow if the proximate cause of the collision was wild steering on its 
part. Hughes, Admiralty, 122. 

[4] The care required of a tug with tow is only ordinary care. But 
ordinary care required of those engaged in the profession of towing 
is a high degree of care, for they hold themselves out as experts. The 
measure of care required is similar to that required of pilots. They 
are, in fact, pilots. "As an expert, a tugboat man must know the 
channel and its usual currents and dangers, and the proper method 
of making up tows." Hughes. Admiralty, 123 ; The Dora Allison 
(D. C.) 213 Fed. 645. 

[5] It is the duty of the tug to see that the tow is properly made 
up, that the lines are sufficient and securely fastened, and whether she 
furnished the lines to the tow, or the tow to her. It is said that : 

"In the nature of the eniployment, her ofBcers could tell better than the 
men on the boats what sort of a Une was required to secure the boats to- 

^sjFor other cases see same topic & KGY-NUMBER in ail Key-Numbered Digests & Indexea 
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gether, and to keep them In their positions. If she falled in ttils duty ste 
was guilty of a maritime fault." Tlie Quickstep, 9 Wall. (76 U. S.) 665, 19 L. 
Ed. 767. 

"A tug with vessels in tow • ♦ • is bound to consiilt their safety as 
well as her own. She must see that what clears her of danger does not put 
them in péril. For many purposes they may be regarded as a part of her- 
self. They hâve the beneflt of her traction, and she the burden of their 
inertia." The Syracuse, 9 Wall. (76 U. S.) 672, 19 L. Ed. 783. 

[6] The tug was in fault because of the failure of the master to 
keep watch to see that the tow was following, so as to keep inside 
the channel, and within tlie Hne of the buoys which marked the chan- 
nel. The N. & W. No. 2 (D. C.) 102 Fed. 921. It is the duty of a 
tug to take her tow by the usual channel course ; the tug Wittich evi- 
dently had gone considerably to the eastward of the usual course, and 
so deviated from said course as to run her tow into collision with the 
beacon light and materially damage it. The respondent Wittich dé- 
nies négligence, and claims that the Mills was towed in the customary 
manner and in or near the middie of the channel. The weight of the 
évidence shows the contrary, and shows that the beacon with which 
the tow colHded was on the east side of the channel, where the water 
was only about 14 feet deep. The channel proper was 200 feet wide 
at the bottom and 28 feet deep. By observing and conforming to the 
customary course through the channel, it would, in my opinion, hâve 
been impossible for the tug to bave gotten far enough to the east of 
the middie of the channel as to hâve brought her tow upon this beacon. 
There were no circumstances to require or justify a departure from 
the usual course. 

I do not find from the évidence any négligence or fault on the part 
of the schooner Mills, or the pilot in charge of her, contributing to 
the collision. But the weight of the évidence satisfies me that, from 
want of care, ignorance of the channel, négligence, or lack of maritime 
skill in the navigation of the tug and tow, on the part of those in 
charge of the tug, makes the tug Mary Wittich responsible for the 
collision and answerable for the damage resulting therefrom. 

Decree for the libelant for $415.90, witli costs. 



THE CASCADE. 

(District Court, E. D. New York. November .3, 1916.) 

IjyJUNCTioN >®=»26(6) — Pbockedings for Lmitation of Liabilitï — Resteain- 

IHG OBDEES. 

An Insurance carrier for an employer under the New York W^orkraen's 
Compensation Law (Consol. Laws, c. 67) is prlmarily and not second- 
arily liable for any award made against the employer by the State 
Industrial Commission, and is not entltled, in proceedings by the employer 
for limitation of liabllity as a vessol owner, to an order restralning the 
Commission fi-om malutaining an action against it on its policy to reeover 
on such an award. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 35.] 
Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbereil Dlgests & Indexes 
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In Admiralty. Pétition of the Merritt & Chapman Derrick & 
Wrecking Company, owner of the wrecking pump boat Cascade, for 
limitation of liability. On application of the New Amsterdam Cas- 
ualty Company for restraining order. Denied. 

Carter & Carter, of New York City (Peter S. Carter, of New York 
City, of counsel), for petitioner. 
Robert W. Bonynge, of New York City, for respondent. 

VEEDER, District Judge. This is an apphcation by the New Am- 
sterdam Casualty Company for an order restraining the State Indus- 
trial Commission of the state of New York from instituting or pros- 
ecuting suits against it, as Insurance carrier for petitioner, in respect 
of any claim for damage sustained by any person in the accident re- 
ferred to in the pétition for limitation of liability filed in this court on 
February 25, 1916, and in particular restraining the State Industrial 
Commission of the state of New York and its attorney from the fur- 
ther prosecution of the suit commenced by the said State Industrial 
Commission against the New Amsterdam Casualty Company, as In- 
surance carrier for the petitioner herein, and now pending in the Su- 
prême Court, County of New York, in the name of the people of the 
state of New York, plaintiff, against New Amsterdam Casualty Com- 
pany, défendant, for failure to pay compensation due under an award 
made by the State Industrial Commission. 

It appears that on December 23, 1915, one Harry Hanson, a sub- 
marine diver employed by the petitioner, lost his life while engaged 
with the petitioner's wrecking pump boat Cascade in raising a mud 
scow which had sunk in the East River off the foot of Fifty-Seventh 
Street, Brooklyn. On January 18, 1916, Hanson's widow applied to 
the State Industrial Commission for an award of compensation pur- 
suant to the Workmen's Compensation Law (Consol. Laws N. Y. ch. 
67). After a hearing the Commission made an award of $5,882.58 on 
February 2d, notice of which was given three days later to the peti- 
tioner, as employer, and to the New Amsterdam Casualty Company, 
its Insurance carrier, under the Compensation Law. Thereupon, on 
February 25th, the petitioner filed a pétition in this court for limita- 
tion of its liability to the value of the pumping boat, pursuant to Rev. 
vSt. U. S. §§ 4283-4285 (Comp. St. 1913, §§ 8021-8023) ; and on the 
same day an order of this court appointed a commissioner to receive 
proof of claims, directed the issue of monition, appointed a commis- 
sioner to appraise the value of the Cascade, and enjoined suits against 
the petitioner in the following terms : 

"Ordered, that uutil the final judgnient of this. court shall be rendered 
hereiii, or further order herein, ail person or persons and the State In- 
dustrial Commission of the state of New York are hereby restrained and 
en.ioined from instituting or proseuuting any suit or suits against the peti- 
tioner in respect of any claim or claims for damage, loss, or injury alleged 
to hâve been suffered by him or them, growing out of the disaster or acci- 
dent refen-ed to in said pétition." 

The monition was served on the Commission February 25th. An 
amended order of this court, dated March 3d, directed that — 
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"this order and the monition hereln be served upon the New Amsterdam 
Oasualty Company, Insurance carriers for sald petitloner, and that a copy of 
the order of February 25, 1916, be also served upon tbem, Including tbem by 
sucb service In tbe stay thereln contained." 

That is to say, the Casualty Company was thereby expressly — 

"restrained and enjoined from instituting or prosecuting any suit or suite 
against the petitloner in i-espect of any clalm or claims for damage, loss or 
in.iury * ♦ * growing out of the disaster or accident referred to In said 
pétition." 

The Commissioner proceeded to appraise the value of the Cascade, 
and on March 27th filed his report fixing her value at $2,500, and on 
May 3d this report was confirmed. Meanwhile, no part of the award 
made by the Industrial Commission on February 2d having been paid, 
the Commission on March 29th commuted its award to a lump sum 
and dii-ected that suit be brought against the Casualty Company, which 
was donc May 6th. 

A prior application for the same relief was denied June 6, 1916, 
because it was made, not by the Casualty Company, but by the attor- 
ney for the petitioner in the limitation of liability proceeding, and the 
petitioner's interest in the application did not appear. The latter 
considération is décisive of the présent application. The Casualty 
Company's claim for relief is based upon the assertion that it is sec- 
ondarily liable for any award made against the petitioner. But ac- 
cording to the express terms of its insurance policy, as well as of the 
New York Workmen's Compensation L,aw, under which it was issued, 
the Casualty Company is primarily liable upon its direct obligation. 
Indeed, its counsel admitted at the heaving that under no circumstances 
could the Casualty Company hâve recourse to the Merritt & Chapman 
Derrick & Wrecking Company for any payment made under the 
policy. The Casualty Company, under its policy, undertook to pay the 
compensatiori that might be awarded against the employer. The State 
Industrial Commission has brought suit on that pohcy, in accordance 
with its right under the Workmen's Compensation Law. If the Cas- 
ualty Company has any défense, it may be urged in that suit. 

The application is denied. I am authorized to state that Judge 
CHATFIELD concurs in this disposition of the application. 
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THE THIEI.BEK. * 
THE THODE FAGELUND. 
(Circuit Court of Appeals, Ninth Circuit. March 5, 1917.) 
No. 2769. 

1. Admiealtt <g=>l — Jtjrisdiction — Effect of Local Statutes. 

Neither local statutes, décisions, nor otlier local laws can abrogate or 
limlt the maritime law applicabla to an admiralty case properly before 
an admiralty court. 

[Ed. Note. — For otlier cases, see Admiralty, Cent. Dig. §§ 1-17.] 

2. Admiralty ®=3l9 — Suit for Damages— Liabiliïy of Port or Pqrtland — 

Statutory Limitation. 

The provi.sion of tlie Oregon law goveniiu!; tUe port of Portland lim- 
iting its liability to $10,000 for damages caiis(>d by fault of its tugs or 
négligence of its pilots, L. O. L. § GIOS, is not effective to limit thi> 
liability of the coryoratioa in a suit for collisiuu in a court of admiralty 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 233, 234.] 

S. Collision iS=115— Négligence of Pilot— Liability of Port or Port- 
land. 

The port of Portland, a municipal rorporation created by the laws of 
Oregon and authorized to funiish tugs and pilots for vessels between 
Portland and the sea, L. O. L. §, 6106, is liable under the maritime law 
for a collision resulting from tbo négligence of a pilot so furnished to 
a vessel on her request. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 244-247.] 

4. Collision <S=95(4) — Steam Vessfjls Crossing — Violation of Eules. 

A collision in the harbor of Astoria in the early morning between a 
steamship outbound in charge of a pilot and a bark in tow of a tug 
passing up the river hcld due solely to the fault of the steamship for 
violation of the starboard hand crossing rule, by attenipting to cross 
ahead of the tug, whieh was on her starboard hand approaching oblique- 
ly, and for failure to signal when she reversed her engines, after hei 
crossing signal had been assented to. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202.] 

5. Collision ©=521 — Evidence of Fault— Violation of Rules. 

Where a vessel bas committed a positive breach of a statutory duty, 
she must show, not only that her fault probably did not contribute to a 
collision, but that it could not hâve doue so. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. | 18.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Robert S. Bean, Judge. 

Suit in admiralty for collision by Wilhelm Wilhelmsen, owner of 
the steamship Thode Fagelund, against the bark Thielbek, Knohr & 
Burchard, Nfl., claimant, and the Port of Portland ; also suit by Knohr 
& Burchard, Nfl., owner of the Thielbek, against the Thode Fagelund 
and the Port of Portland. Decrees against the I^'agelund and the Port 
of ■ Portland, from which they appeal. Modified and affirmed. 

For opinion below, see 218 Fed. 251. S'ee, also, 211 Fed. 685. 

®=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
241 F. — 14 «Rehearing denied May 14, 1917. 
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Wood, Montague & Hunt and Erskine Wood, ail of Portland, Or., 
for Knohr & Burchard. 

Rogers MacVeagh, Teal, Minor & Winfree, and Wirt Minor, ail of 
Portland, Or., for the Port of Portland. 

William C. Bristol, of Portland, Or., for Wilhelm Wilhelmsen. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. A collision in the harbor of Astoria between 
the steamship Thode Fagelund, owned by Wilhelm Wilhelmsen, and 
at the time laden and outward bound, and the bark Thielbek, owned by 
Knohr & Burchard, and at the time in ballast and in tow of the tug 
Ocklahama, going up the Columbia river from Astoria to the city of 
Portland, gave rise to the litigation disclosed by the record now before 
us. It resulted in serious damage to both ship and bark, but especially 
to the ship — the ow^ners of the cargo of the latter also sufïering loss. 
The ship was at the time in question in charge of a duly licensed pilot 
named Nolan, employed for the purpose by the port of Portland, and 
the tug, which was one of the most powerful on the river, was with its 
tow in charge of a duly licensed pilot named Pease, also employed for 
the purpose by the port of Portland. 

The latter is a municipal corporation created by and organized under 
an act of the Législature of the state of Oregon in the year 1891. Nei- 
ther by the act of its création, nor as subsequently amended by the Lég- 
islature of the state, was the municipality authorized to engage in the 
ousiness of towage or pilotage; but in 1908, under a procédure then in 
force in the state, an act was proposed by initiative pétition and duly 
adopted, whereby the port of Portland was "authorized and empower- 
«d to establish and maintain an efficient towage and pilotage service be- 
tween the corporate limits of the port of Portland and the open sea." 
It was by virtue of the power so conferred that the port of Portland 
engaged in the business of piloting and towing vessels between the city 
and the sea, in the transaction of which business it furnished the pilot 
for the ship and the pilot and tug for the sailing vessel above mention- 
ed, upon the request of their respective masters. 

The ship, which was 350 feet in length and heavily laden, reached 
the w^ters of Astoria harbor the evening before the accident in charge 
of another pilot, and anchored at 9:40 p. m. near flash buoy No. 2, 
where Nolan, an expericnced pilot of those waters, pursuant to an or- 
der of the superintendent of towage and piloting of the port of Port- 
land, went on board and took charge for the purpose of piloting the 
ship to the open sea. At the same time the bark was at anchor in the 
lower harbor and also on the Astoria side, and between the two the 
United States barge Chinook, about 450 feet in length, was anchored 
on the north side of the harbor and was swinging with the tide. 

About an hour after the anchoring of the ship the tug Ocklahama, 
belonging to the port of Portland, arrived in charge of its pilot, Pease, 
and was lashed to the bark for the purpose of towing the latter to the 
city, whereupon the two vessels, for the purpose of that navigation be- 
came one (The Columbia, 73 Fed. 226, 19 C. C. A. 436; Halvorsen 
Transportation Co. v. Cheda, The Seven Bells, 241 Fed. 43, C. 
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C. A. , decided présent term), and the captain' of the bark retired 

to his cabin, leaving the pilot, Pease, in charge. At 3:20 a. m., or 
thereabouts, on the same night, the ship weighed anchor and with her 
helm to starboard proceeded under a slow bell down the harbor against 
a flood tide. About 20 minutes before the ship was thus put in motion, 
the tug with her tow left the anchorage ground in the lower harbor and 
proceeded up the river, bound for Portland, 

The collision occurred near the stem of the government dredge, and 
growing out of it were the various libels filed in the court below. The 
first, numbered 6111, was filed by Wilhelm Wilhelmsen, owner of the 
Thode Fagelund, in rem against the Thielbek and in personam against 
the port of Portland, in which libel it was charged that the Ocklahama 
and Thielbek were negligently and carelessly navigated in thèse partic- 
ulars: (1) That the ofhcer in charge of the Ocklahama was, in sub- 
stance, inexperienced. (2) That no lookout was kept upon the Thielbek 
or upon the Ocklahama. (3) That the Ocklahama and Thielbek were 
navigated with a varying helm. (4) That the Ocklahama did not 
promptly answer the passing signais, or, when she did answer, did not 
observe and obey the same. (5) That the Ocklahama was operated at 
too great a speed. (6) That the Ocklahama failed to act on or observe 
the known position of the dredge Chinook and the fact that the Thode 
Fagelund was departing on an outward-bound voyage on the turn of 
the tide. (7) That the oîificers of the Ocklahama and Thielbek did not 
watch the compass bearing of the approach of the Thode Fagelund. 
(8) That when the pilot of the Ocklahama saw the red light of the 
Thode Fagelund he did not conduct his vessel as he should hâve donc, 
so as to pass safely between the Thode Fagelund and the Railroad 
wharf in Astoria. (9) That the Ocklahama and the Thielbek did not 
give the Thode Fagelund sufficient clearway, either one side or the 
other, of the available open channelway. 

Knohr & Burchard, Nfl., owners of the Thielbek, next filed a libel, 
numbered 6116, in rem against the Thode Fagelund and in personam 
against the port of Portland, alleging négligence substantially as fol- 
lows: (1) That the Thode Fagelund approached the channel between 
the stern of the Chinook and the Astoria docks in such a manner that 
she was not under proper control. (2) That she blew two whistles and 
attempted to cross the bow of the Ocklahama and tow when the red 
light was showing to the Thode Fagelund and her own green light was 
only showing to the Ocklahama. (3) That after the passing signais 
had been given and agreed upon the Thode Fagelund altered her course 
to her own starboard, and crowded the Ocklahama and Thielbek so 
close to the Chinook as to make the passing impossible. (4) That the 
Thode Fagelund reversed her engines fuU speed astcrn, and did not 
signal by three whistles that her engines had been reversed. 

In its answer to thèse several libels the port of Portland pleaded af- 
firmatively the law under which it rendered the service that has been 
mentioned, and also pleaded this provision of the act of 1908 author- 
izing and empowering it to establish and maintain an efficient towage 
and pilotage service between the corporate limits of the port of Port- 
land and the open sea: 
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"If a vessel or cargo, while being towed by a vessel owned or operated by 
the port of Portland, or whlle under the charge of a pilot employée of tbe 
port of Portland, is injured or lost by reason of the fault of such tug, or the 
négligence or incompétence of such pilot, the port of Portland shail not be 
liable for any loss or injury thereof in excesa of $10,000." 

The port of Portland further pleaded affirmatively that its pilots 
were duly licensed, and were authorized by virtue of their licenses to 
undertake the service which they were performing at the time of the 
colHsion, and that they were pilots of expérience and familiar with the 
waters in which the collision occurred. 

Subsequently the owner of the Fagelund was permitted to amend his 
libel, by alleging, in substance, that, if the accident did not occur as 
alleged in his original libel, it did occur through the négligence and 
carelessness of the pilot of the Fagelund. 

Libels were also filed by the owners of the cargo of the Thode Fage- 
lund, but, as they were subsequently dismissed and no question' is hère 
presented respecting them, no further référence to those libels need 
be made; nor, in the view we take of the case, need any spécifie réf- 
érence be made to the pétition filed in behalf of the Thielbek for a 
limitation of its liability. 

The cases were consolidated for trial in the court below, but sepa- 
rate decrees were there entered. In so far as concern thèse appeals, the 
first decree was entered in the case numbered 6116 in the court below, 
which decreed that the libelant, Knohr & Burchard, Nfl., recover 
"against the steamer Thode Fagelund, her engines, etc., and the port of 
Portland, or either of them, the said sum of $12,805.26 (being the 
amount of damages found to hâve been sustained by the libelant), with 
interest thereon from the 20th day of October, 1913, until paid, and 
costs taxed at $239.49, and that the said steamer Thode Fagelund be 
condemned therefor, and that exécution issue against the port of Port- 
land therefor," with a provision to the effect that, should the claimarit, 
Wilhelm Wilhelmsen, pay to the libelant on account of the decree the 
amount awarded therein, with interest and costs, or any part thereof, 
the said claimant shall recover over from the port of Portland the 
amount so paid to the libelant. That decree was entered June 24, 1915, 
and from it both the claimant, Wilhelm Wilhelmsen, and the port of 
Portland appealed. 

The decree in the case numbered 6111 in the court below, and be- 
ing the first libel filed growing out of the accident in question, was en- 
tered October 25, 1915, and decreed that the owner of the Fagelund, 
being the libelant in that action, "hâve and recover of and from the 
port of Portland, respondent herein, the sum of $43,804.66, with 
interest thereon at the légal rate from the 24th day of August, 1913, 
until paid," and further adjudged "that in the event the libelant, Wil- 
helm Wilhelmsen, pays or is required or compelled to pay the amount 
of the damages decreed by this court in favor of Knohr & Burchard; 
libelants, owners of the German ship Thielbek, in cause No. 6116, 
amounting to the sum of $12,805.26, with interest thereon and costs as 
therein decreed, then and in that event the said Wilhelm Wilhelmsen 
shall hâve and recover of and from the port of Portland ail of said 
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sums, together with interest thereon at the légal rate until paid," and 
further decreed Wilhelmsen his costs taxed at $177.69. 

It will be observée that in and by the decree last mentioned no dis- 
position was made of the claim made by Wilhelmsen, as owner of the 
Fagelund, against the bark Thielbek, which omission was apparently 
occasioned by inadvertence, growing out of the absence of the Thiel- 
bek's proctor at the time of the entry of the decree and the subséquent 
absence of the judge, who on his return to Portland made and entered 
this decree on the 31st day of January, 1916, in the case numbered 
6111: 

"This cause having duly and regularly been heard, the libelant appearing 
by W. C. Bristol, his proctor, the port of Portland by Wirt Miiior. its proctor, 
and the claimaiit by Erskine Wood, its proctor. and the court being of the 
opinion that the allégations of the libel against the Geruian bark Thielbek 
are not sustained, and that the collision alleged in said libel oceurred without 
any fault on the part of the said Thielbek, it is now considered, ordered, and 
decreed that the libel of Wilhelm Wilhelmsen against the said Thielbek, etc.. 
be and the same is hereby disraissed, and that the claimant, Knohr & 
Burchard, Nfl., recover of and from the libelant, 'Wilhelm Wilhelmsen, and 
his stipulators, for costs and value, its costs and disbursements herein taxed 
at $2,247.93. R. S. Bean, Judge." 

From that decree no appeal was taken. It will therefore be seen that 
the decrees before us for review are the decrees entered in case num- 
bered in the court below 6116, brought by Knohr & Burchard, Nfl., as 
owners of the Thielbek, against the Fagelund and its owner, Wilhelm- 
sen, and the port of Portland, in which the libelant was given judgment 
against the Fagelund and the port of Portland for the damages found 
to hâve been sustained by the Thielbek, with costs, and with the pro- 
vision that has been set out to the effect that the Fagelund should re- 
cover over from the port of Portland any amount she might hâve 
to pay to the libelant under the decree, from which decree both Wil- 
helmsen, owner of the Fagelund, and the port of Portland, appealed. 

The other decree before us is that entered in case numbered in the 
court below 6111, brought by Wilhelmsen, as owner of the Fagelund, 
against the Thielbek, her owners, and the port of Portland, in which 
the libelant, Wilhelmsen, was awarded, as bas been seen, damages 
against the port of Portland in the sum of $43,804.66, with interest, and 
further adjudging that, in the event the libelant, Wilhelmsen, should 
pay or be compelled to pay the amount decreed by the court in the case 
numbered 6116 in favor of the owners of the Thielbek for the sum of 
$12,805.26, being the amount of damages found to hâve been sustained 
by the Thielbek, with interest thereon and costs as adjudged, then 
and in that event Wilhelmsen should hâve and recover of and from 
the port of Portland ail of such simis, with légal interest until paid, 
from which decree the port of Portland only appealed. In saying that 
from the decree last mentioned the port of Portland only appealed, 
we hâve not overlooked the fact that in the assignment of errors filed 
by the proctor for Wilhelmsen, February 21, 1916, is the following: 

"Thirty-Seventh. That the court erred In giving a judgment, order, or de- 
cree in favor of Knohr & Burchard for any amount in costs after said court 
had originally entered a decree in favor of the Thielbek and its owners and 
claimants, Knohr & Burchard, in cause 6111, from which the appellant had 
theretofore appealed." 
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Notwitlistanding the latter statement in that assignnient of error, 
the record does not show that any appeal by Wilhehiisen from the de- 
cree of October 25, 1915, was ever taken. 

[1, 2] It is contended on behalf of the port of Portland that no de- 
cree against it coiild be entered in excess of $10,000, because of a limi- 
tation of its liability to that ainount made by the Oregon lavv that has 
been cited. We are unable to sustain that contention ; and we are of 
the opinion, as was the learned judge of the court below, that the con- 
trary was distinctly adjudged in effect by the Suprême Court in the 
case of Workman v. New York City, Mayor, etc., 179 U. S. 552, 21 
Sup. Ct. 212, 45 L. Ed. 314. 

It is said by the proctor for the port of Porttand that the question 
is so important that its disposition should not be based upon any one 
décision. It is a sufficient answer to the suggestion to say that onc 
décision of the Suprême Court upon a point involved, so long as it 
stands unreversed, is as binding upon the inferior courts as a dozen ; 
but we will add a few citations to the same gênerai efïect that neither 
local statutes, décisions, nor other local laws can abrogate or limit the 
maritime law applicable to an admiralty case properly before an ad- 
miralty court. In the case of The Chusan, Fed. Cas. No. 2,717, Judge 
Story said : 

"In the exercise of this admiralty and maritime .luriKdiffion, tlie courts of 
the United' States are exolusively soverned by tlie lesislatlon of Congress, 
and in the absence thereof by the gênerai prlnciples of the maritime law. 
The States bave no right to prescribe the riiles by which the courts of the 
T'nited States shall act, nor the jurisprudence which they shall aduiinister. 
If any other doctrine were established, it vvould amount to a complète sur- 
render of the jùrisdiction of the courts of the United States to the fiuctuatinff 
policy and législation of the states. If the latter hâve a rlght to prescribe 
any rule, they bave a right to prescribe ail rules, to limit, control, or bar 
suits in the national courts. Such a doctrine has never been supported, nor 
has it for a moment been supposed to exist, at least as far as I bave any 
knovyledge, either by any state court, or national court, within the whole 
union. For myself, I can only say that, during the whole of my judicial life, 
I hâve never, up to the présent hour, heard a single doubt breathed upon 
the subject." 

See, also, The Lottawanna, 21 Wall. 558, 575, 22 L. Ed. 654; But- 
ler V. Boston Steamship Co., 130 U. S. 527, 557, 9 Sup. Ct. 612, 32 L. 
Ed. 1017; Schuede v. Zenith S. S. Co. (D. C.) 216 Fed. 566, and cases 
there cited. 

[3] The further contention on behalf of the municipality that the 
pilot it furnished the Fagelund upon request was "not the servant of 
the port, but really the servant of the vessel," for whose négligence the 
port of Portland was not responsible, is, we think,- sufficiently answer- 
ed bv the cases of Workman v. Mayor, etc., of New York City, supra, 
and U. S. V. Port of Portland (D. C.) 147 Fed. 865, affirmed by this 
court in 176 Fed. 866, 100 C._ C. A. 336. 

[4] There remains to consider the question whether the coll'.non was 
caused bj^ the faulty navigation of both the ship and the tug (v.'ith her 
tow), or by the sole fault of the ship, and thé contention on behalf of 
the port of Portland that, conceding the fault to hâve been entirely in 
the navigation of the Fagelund, such fault should be attributed to er- 
ror of judgment on the part of the navigator, and not to négligence. 
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No one questions the fact that both ship and tug knew of the prés- 
ence of the dredge, anchored in the channel and swinging with the 
then prevailing flood tide, and further that she stood so high above the 
water as at times to prevent the ship and tug from seeing each other. 
The évidence, however, shows that they did see each other about the 
same time, and when they were about 1,500 feet apart. At that time 
they v^ere approaching each other obliquely. It is undisputed that the 
tug, with her tow, was the privileged vessel, and that it was the duty of 
the ship to keep out of the way — especially as the latter was going 
against the tide, and the tug with her tow coming with it. The Syra- 
cuse, 9 Wall. 672, 675, 19 L. Ed. 783 ; The Galatea, 92 U. S. 439, 23 
L. Ed. 727; Spencer on Marine Collisions, p. 265. 

When the ship weighed her anchor and started down the harbor, 
she proceeded against a flood tide, under slow bell, and with her helm 
to starboard, the stern of the dredge swinging with the tide to the 
north side of the channel, making it necessary for the Fagelund to bear 
to her port in order to pass around the dredge. Heading for a point 
on the Astoria side of the harbor on a course which would enable her 
to clear the stern of the dredge from 100 to 200 feet, the Fagelund 
proceeded at a speed, according to the testimony of her ofîicers and the 
report of her pilot, made in pursuance of the rules under which he 
was acting, not much above steerageway until about a ship's length 
above the dredge, at which time the lights of the tug and tow were dis- 
cerned from one-half to three-quarters of a point oft the Fagelund's 
starboard bow, coming up the river on the Astoria side and showing 
both red and green lights. The vessels were then from 1,400 to 1,500 
feet apart. The pilot of the Fagelund at once blew two blasts of his 
whistle and put his helm hard astarboard, and, receiving no answer, 
stopped his engines, and almost immediately repeated his signais, which 
were then promptly answered by the tug with two whistles, meaning 
assent to the course so selected. As the latter did not appear to change 
lier course, the Fagelund, within five or six seconds after the exchange 
of signais, ordered her engines full speed astern, causing her bow to 
swing to starboard, blew four blasts of her whistle, and, after the en- 
gines had been backing for about a minute and a half, dropped her port 
anchor, almost immediately after which she was struck on her port 
bow, a few feet from the stem, by the bow of the Thielbek, which eut 
into her almost on a line fore and aft — the ship and dredge being, at 
the time of the collision, almost parallel, as shown by the diagrams in- 
troduced in évidence. 

Passing the question of the négligence of the Fagelund, contended 
for on behalf of the Thielbek, in starting from her anchorage knowing 
that the dredge was blockading a large part of the channel, but within 
a very short time would be so swung by the incoming tide as to great- 
ly enlarge the passageway, we agrée with the court below that the Fage- 
lund committed a clear violation of rule 7 of the pilot rules, when ap- 
proaching, as she was, the Thielbek and Ocklahama on a diagonal 
course, and, having them on her starboard, she attempted to cross their 
bows, instead of directing her course to her own starboard, in order 
to pass astern of them. The rule mentioned, so far as applicable, is as 
f ollows : 
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"When two vessels are approaching each other at right angles or obllque- 
ly so as to involve rlsk of collision other tlian when one steam vessel is over- 
taking another, the steam vessel which bas the other on her own port side 
shall hold her course and speed; and the steam vessel which has the other 
on her own starboard side shall keep ont of the way of the other by di- 
recting her course to starboard so as to cross the stern of tlie otlier steam 
vessel, or, if necessary to do so, slacken her speed or stop or reverse." 

The contention that the Fagelund was too close to the stern of the 
dredge to hâve blown one whistle and gone astern of the tug and tow, 
instead of two whistles, as she did blow for the starboard passage, finds 
no support in the facts; for, as the speed of the Fagelund was but lit- 
tle, if any, more than steerageway, the mère stoppage of her engines 
would in ail likelihood hâve allowed the tug and tow to hâve safely 
passed on their course. But that the reversing of her engines would 
hâve accomplished that resuit seems to be conclusively shovvn by the 
fact, admitted by the master of the Fagelund, that when her en- 
gines were reversed she came to a "practical dead stop," and was then, 
according to tlie évidence, from 125 to 200 feet from the dredge, and 
far from the course that the tug and tow would hâve proceeded on, 
had not the pilot of the Fagelund blown two whistles and attempted 
to cross their bows. 

[5] Besides that, the record shows two other very distinct acts of 
négligence on the part of the Fagelund, which will be briefly stated. 
Having requested a starboard to starboard passage, which was as- 
sented to by the tug, the Fagelund within a few seconds, as has been 
said, reversed her engines and swung to her own starboard, directly 
across the course which she had just assigned to the tug and tow. In 
our opinion that was the grossest sort of négligence. Furthermore, 
the law required the Fagelund to give three blasts of her whistle to 
indicate the reversai of her engines, with which requirement she whol- 
ly failed to comply. It is well settled that, where a vessel has committed 
a positive breach of a statutory duty, she must show, not only that prob- 
ably her fault did not contribute to the disaster, but that it could not 
hâve done so. The Pennsylvania, 19 Wall. 125, 136, 22 L. Ed. 148 ; 
The Beaver, 219 Fed. 134, 135 C. C. A. 32; The Ellis, 152 Fed. 981, 82 
C. C. A. 112; Davidson v. American S. B. Co., 120 Fed. 250, 56 C. 
C. A. 86; The Dauntless (D. C.) 121 Fed. 420; The Admirai Schley, 
142 Fed. 64, 73 C. C. A. 250; Hawgood Transit Co. v. Mesaba S. S. 
Co., 166 Fed. 697, 92 C. C. A. 369. 

We agrée with the court below that the évidence fails to show that 
at any of the time in question the tug, with her tow, was guilty of ex- 
cessive speed, or that it discloses any négligence on the part of either 
of those vessels. It results that the decrees appealed from must be 
affirmed, with a slight modification in the amount awarded the Thiel- 
bek, growing out of a clérical error which the parties hâve stipulated 
may be corrected, involving the addition to the amount awarded the 
bark of $69, making the amount of the award $12,874.26, instead of 
$12,805.26. 

The decree in the case of Wilhelm Wilhelmsen v. The Bark Thiel- 
bek et al. is affirmed, and the decree in the case of Knôhr & Burchard, 
Nfl., v. The Thode Fagelund et al. will be modified, as above indicated,. 
and, as so modified, will stand affirmed. 
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BLAIR et al. v. TJNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 19, 1917. Rehearlng 
Denied March 19, 1917.) 

No. 2688. 

1. Oeiminal Law ®=9ll34(l) — Review— Case Submitted on Agkeed State- 

MENT. 

When a case is submitted on an agreed statement of facts, the suffl- 
ciency of the facts so agreed on to sustain the judgment entered may be 
reviewed on writ of error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2986, 3056.] 

2. Criminal Law (S=>753(3)— Teial — Questions fob Juby — Case Submitted 

ON Agreed Statement of Facts. 

The constitutional rigbt of a person chargea with crime to a trial by 
jury Is the right to a trial by jury according to the course of the commoii 
law, which right cannot be waived, and a court is without power in a 
criminal case to instruct the jury peremptqrily to find the accused guilty, 
although the case is submitted on an agreed statement of facts, without 
other évidence. 

[Ed. Note. — For other cases, see Criminal I^aw, Cent. Dig. § 1729.] 

3. Criminal Law >S=5llll(3) — Agkeed Statement of Facts — Construction. 

It is not permissible to import Into an agreed statement of facts, by 
inference, déduction, or otherwise, aaything not expressly stated as a 
fact. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 2894.] 

In Error to the District Court of the United States for the First Di- 
vision of the Northern District of California; Maurice T. Dooling, 
Judge. 

Criminal prosecution by the United States against Ralph K. Blair, 
Thomas Addis, and others. Judgment of conviction against the de- 
fendants named, and they bring error. Reversed. 

For opinion below, see 228 Fed. 77 . 

The plaintiffs in error were eharged by the tirst count (the only couut he're 
involved) of the indictment in the court below with having conspired, in con- 
nection with certain other named parties within the jurisdictioa of the court, 
"to willfuUy, unlawfuUy, and knowingly hire and retain within the territory 
of the United States, certain persons, to wlt (naming 25 persons), and other 
persons, whose names are to the grand jurors aforesaid unknown, to go be- 
yond the llmlts and jurisdiction of the United States, with the intent on the 
part of the persons hereinabove mentioned, and divers other persons whose 
names are to the grand jurors aforesaid unknown, toienlist and enter In the 
service of a foreign prince, to wlt, the klng of Great Britain and Ireland, as 
soldiers, and with the intent on the part of the said défendants that the sald 
persons hereinabove mentioned, and divers other persons whose names are 
to the grand jurors aforesaid unknown, should be enlisted and entered in the 
service of a foreign prince, to wit, the klng of Great Britain and Ireland, as 
soldiers." The indictment also alleged certain overt acts donc in pursuance of 
the alleged conspiraey. 

Upon a plea of not guilty on behalf of the défendants to the Indictment, 
the case came on for trial before a jury duly impaneled, whereupon by stipu- 
lation of the attorneys of the respective parties the foUowing agreed state- 
ment of facts was Introduced as évidence, and the sole évidence in the case, 
upon which agreed statement the court was moved on behalf of the défend- 
ants to direct the jury to return a verdict in their favor, and on behalf of 

(gzsFor other cases see same topic & KBY-NUMBBR iD ail Key-Numbered Digests & Indexea 
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the govemment a llke motion was made for a directed verdict of guilty. 
The trial court, after due considération, in a carefullyprepared opinion and 
cliarge, directed the jury to render a gênerai verdict of not guilty as to 
ail of the défendants except the présent plaintifïs in error, as to whom the 
jury should return a verdict of guilty upon the first eount, and not guilty upon 
the second count of the Indictment. The jury having returned a verdict In 
accordauce with the instructions of the court, judgment was entered against 
the défendants Blair and Addls, vvho are the plalntifCs in error hère. 
The agreed statement is as follows: 

"Agreed Statement of Facts. 

"In the above-entitled matter, the parties hereby agrée that the facts here- 
inafter set forth are, and may be, treated as the facts In the cause, and that 
upon a considération of said facts the court may Instruct the verdict whidi 
the jury shall render in sald cause: 

"Facts. 

"1. That the klngdom of Great Brltain and her allies were, at ail tlmes 
herein mentioned, and at ail times subséquent to August 1, 1914, In state of 
« ar wlth , the German empire and her allies. 

"2. That hls majesty, the kmg of Great Brltain and Ireland, was at ail 
limes herein mentioned deslrous of the return to Great Brltain of British 
subjects for employment in the army and navy and in the various branches of 
flie national service of ail kinds. 

"3. That the said klngdom of Great Brltain does not hâve now, and did 
liot bave at the tlmes herein mentioned, any law or laws providlng for com- 
liulsory service of Its subjects in either its army or navy. 

"4. That the men whose nanies are mentioned in the Indictment, concem- 
Ing whom the défendants are alleged to hâve consplred in violation of sections 
37 and 10 of the fédéral Pénal Code, were not, nor was either or any of them, 
members of the reserve of the British army or navy. 

"I. 

"5. That at ail of the times herein mentioned A. Carnegie Ross was, and 
still is, bis Britannie maje.sty's consul gênerai at San Francisco, in the state 
and I Northern district of California. 

"II. 

"6. That at the outbreak of sald above-mentioned war the said A. Carnegie 
Ross, consul gênerai as aforesaid, aeting for i and on behalf of bis majesty's 
government, did, on August 3, 1914, cause to be published In the two daily 
moming newspapers of gênerai circulation and published in said ,city and 
county of San Francisco, to wit, 'the San Francisco Examiner' and 'the San 
Francisco Chronicle,' an advertisement, a copy of which is hereto attached 
and marked Exhibit A. 

"7. Also that a news item appeared In said papers at the same time, a 
copy of which is hereto attached and marked Exhlbit B. 

"8. That a large number of people responded |to said. notices, only about 6 
of whom were in fact reserves. 

"III. 

"9. That likewise said A. Carnegie Koss did, dui-lng ail the times interven- 
ing between August 1, 1914, and March 18, il9J5, cause to be kept a book or 
reglster, upon which was entered the name and address of persons calling at 
the consulate to inquire concerning mllitary service, which said book or 
register is hereby filed and made a part of this statement, and is hereby 
désigna ted as Exhlbit O hereto. 

"10. That said A. Carnegie Ross did, on or about March 15, 1915, procure 
the services of the défendants Kalph K. Blair and ThomasiAddis, and also of 
one W. K. Harris (not now in the United States), who, at San Francisco, In 
the state and Northern district of Galifornia, did the acts and things herein 
set forth as done by them. 
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"11. Tliat défendants Blair and Addis, and said Harris, on March 18, 1915, 
rented and furnished Room 59 of the Sberwood Building, at 21 Pine street, in 
the City and county of San Francisco, as an office, under the naine of tlie 
'Britisli Friendly Association,' said furniture being rented frona the Inûian- 
apolis Furniture Company. 

"12. That on May 27, 1915, said défendants Blair and Addis removed said 
office to 68 Fremont street. In said city and c-ounty of San Francisco, , and 
returned .said furniture. 

"13. That one W. K. Harris was in charge of said office until its renioval 
aforesald, after wliich défendant Ralph K. Blair was in charge thereof. 

"14. That letter heads were printed for the use of said Brltish Friendly 
Association, and the same were used by said Harris to the linowledge of dé- 
fendants Blair and Addis in its eorrespondence, and other business transac- 
tions, one of which said letter heads, together with one of the letters of said 
association, are hereto armexed and made a part hereof, and hereby designated 
as Bxhibit D hereto. 

"15. That the British Friendly Association was an unincorporated eoncern, 
and was organized with the /consent of the above-named consul gênerai, and 
was eomposed of the said two défendants Blair and Addis and said Harris. 

"16. That the expenses of said organization were pald from the funds of the 
Brltish government through said consul gênerai. 

"17. That said British Friendly Association had no other business, and 
was organized for no other purpose, than to facilitate the transportation to 
New York of British subjects, sound in body and llmb. 

"18. That when said association opened its office at 21 Pine street, the 
said register al)ove referred to was, by said consul gênerai, to the Knowledge 
of défendants Blair and Addis, temporarily Intrusted to said W. K. Haixis, 
accompaniod by the following instructions, to wlt: '(1) To send only British 
.subjects who had inllltary trainlng. (2) To make no engagements of any 
description whatever. (3) To glve no pay or advance. (4) ïo make no 
sollcitatiou. (5) Net to send inore than 50 men at a time. (6) To require 
such proof of British natlonality as such men are usually able to give. (7) 
They were to give no information as to pay, allotments, etc. (8) The men 
were to be examined to see if they were physically sultable.' And said 
register contlnuously remained in the possession of said Harris until on or 
about May 27, 1915, when it was turned over by him to the défendant Blair, 
in whose possession said register remained until returned by said Blair to 
said consul gênerai, and by him voluntarlly offered for the purpose of this 
Agreed Statement of Facts. Said Harris left the state of California on May 
27, 1915. 

•'19. That said Harris, to the knowledge of défendants Blair and Addis, 
caused to be opened eorrespondence and communications with the parties 
naxned on said register. 

"20. That the said consul gênerai, and the attachés of said consulate, re- 
ferred inquirlng Indlvlduals to the défendant Ralph K. Blair, grv'ing them the 
street number of said Brltish, Friendly Association. 

"21. That there was printed for the use of said Brltish Friendly Associa- 
tion, blank receipts in a form as follows : 

" '$ San Francisco , 1915. 

" 'Received from R. K. Blair $ for sustenance while in San Francisco 

awaiting departure and $9.10 for sustenance during trlp to New York. 



"Also blank cards in a form as follows: 

" 'Name No 

" 'Address Age 

" 'Blrthplaee 

" 'Présent occupation 

" 'Previous occupation and expérience at home or elsewhere 

" 'Hâve you any famlly hère? ' 

"22. That on May 6th, the défendant Blair, with funds of the British gov- 
ernment furnished through the consul gênerai as aforesald, purchased 8 tour- 
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Ist railroad tickets through the firm of Thos. Cook & Sons, a corporation, 
over the Santa Fé Eailway and Connecting railroads, with destination New 
York, paying therefor the sum of ,$516.80. 

"23. That on May 18, 1915, the défendant Blair, with funds of the British 
government furnished through the consul gênerai as aforesald, purchased 12 
tourist railroad tickets through the firm of Thos. Cook & Sons, a corporation, 
over the Southern Pacifie Company and Connecting railroads, with destination 
New York, paying therefor the sum of $775.20. 

"24. That on May 15, 1915, the défendant, Blair, with funds of the British 
government fumlshed through the consul gênerai as aforesald, purchased f> 
tourist railroad tickets through the flrm of Thos. Cook & Sons, a corporation, 
over the Southern Pacific Company and Connecting railroads, with destination 
New York, paying therefor the sum of îfSie.SO. 

"25. That on June 8, 1915, the défendant , Blair, with funds of the British 
government furnished through the consul gênerai as aforesald, purchased 30 
tourist railroad tickets through the firm of Thos. Cook & Sons, a corporation, 
over the Southern Pacific Company and Connecting railroads, with destination 
New York, paying therefor the sum of Çl,938.00. 

"26. That on June 15, 1915, the défendant Blair, with fnnds of the British 
government furnished through the consul gênerai as aforesald, purchased 27 
tourist railroad tickets through the flrm of Thos. Cook & Sous, a corporation, 
over the Southern Pacifie Company and Connecting railroads, with destination 
New York, paying, therefor the sum of $1,744.20. 

"27. That on June 15, 1915, the défendant Blair, with funds of the British 
government furnished through the consul gênerai as aforesald, purchased one 
first-class railroad ticket through the firm of Thos. Cook & Sons, a corporation, 
over the Southern Pacific Company and Connecting railroads, with destination 
New York, paying therefor the sum of lf76.()0. 

"2& That on June. 21, 1915, the défendant Blair, with funds of the British 
government furnished through the consul gênerai as aforesald, purchased 5 
tourist railroad tickets through the firm of Thos. Cook & Sons, a corporation, 
over the Southern Pacific Company, and Connecting railroads, with destination 
New York, paying therefor the sum of $323.00. 

"29. That each of the above tickets was used in transporting men who 
claimed(to be British subjects, and who clalmed to hâve doue service In time 
past in either the army or the uavy of Great Britain, and who had stood a 
physical exaraination hy the défendant Thomas Addis, a physician. 

"30. That some of said tickets were used in transporting to New York the 
men whose names are set forth In the indlctment. 

"31. That the said British Friendly Association caused to be transported in 
the manner set out above 155 men. 

"32. That each of said men v»-hose names are mentionod and set forth in 
the indlctment, other than the détendants, slgned a receipt, the origlnals ot 
whlch are herewith anuexed and collectlvely are designated as Exhibit 13 
herçto. 

"33. That for (and not by) each of said men there was fiUed out one of 
said cards above set forth, whlch said cards for the parties named In the in- 
dlctment are hereunto attached and designated as Exhibit F hereto. 

"34. That for the purpose of the orderly transportation of said men It was 
necessary to provide board and lodging for them, both pendlng physical ex- 
aminatlon and after examlnation and pendlng transportation; and such 
board and lodging was accordingly provided, and the expense thereof paid by 
the British government in the same way and manner as other expenses hereln 
referred to were paid. 

"35. That for thls purpose the défendant Blair, prior to the transportation 
of men named in the Indlctment, made a contraet with a firm at 735 Harrisou 
Street, San Francisco, known as the Worklngnien's Aid, in charge of a. 
man named Henry Smith, to board and lodge men at the rate of $3.50 per 
week. 

"36. Défendant H. O. Lane, clalming to act for and on behalf of défendant 
Blair, also made arrangements with a Mrs. Lee of 735a Harrlson street, San 
Francisco, to lodge men — as many as 20 or 25 at a time — at $1.25 each per 
week. 
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"37. That some of the men named in the indietment boarded and lodgeâ 
at thèse places, and the expense was pald by the Brltish government in ths 
same way and manner as other expenses herein referred to were paid. 

"38. ïhat an unlvnown person at certain tiines stood near the entrance of 
68 Fremont street, in the city and county of San Francisco, and instructed 
appllcants as to the necessary reqnirenients before they could be transport- 
ed ; but it is admitted that, If Blair and Addis took the stand and testlfied 
herein under oath, they would testify that the same was done without their 
knowledge or authority. 

"39. That the défendant Kenneth Croft was the party designated by sald 
défendant Blair to hoJd the tickets and sustenance money upon the trans- 
portation of the 27 nien (the parties named in the indietment being among 
said 27 men) who left on June 16, 1915, destined for New York. That one 
Seamens performed a similar seiTice on a prior occasion. 

"40. That the sum of $9.10 advanced to each man was not pald to said 
men direct, but was delivered in bulk to défendant Oroft, who gave it ont 
50 cents and •$! at a time on the trip as they journed to New York. 

"41. The party was detained at Chicago by spécial agents of the United 
States, but after being interviewed by those officiais the party proceeded to 
New York, and while in Chicago défendant Croft sent the following tele- 
grams that were received by défendant Blair : 

" 'B146 CH 22 Chicago 111. 19—1121 A. M. 

" 'RKBLAIR British Frlendly Ass 68 Fremont San Francisco 

" 'Held up hère by Fédéral authorities for investigation Need further 
funds for parties sustenance Wire Hundred Boom Eight Five Nine Fédéral 
Building. KENNETH CKOFT.' 

" '297 D 11 Collect Chicago 111. 412 PM 19 

" 'R. K. BLAIR British Frlendly Association. 

" 'Sixty Eight Fremont Stieet San Francisco Calif Party twenty three 
strong proceeded New York three PM Following later.' 



« </- 



'C274 CHVN 5 ONL SP Chicago lUs June 20, 191ô 

" 'R. K. Blair 68 Fremont St San Francisco Cal 

" 'lyooked for word responding niy wires reporting détention and final 
satisfactory dispatch of party Papers hère full of matter and news sent 
New York mentioning me prominently niaking procedin-e through New York 
impossible for me owing to personal matter I spoke about consequently re- 
maining hère till can make arrangements Will write fully. 

" 'CROFT 1047P' 

"42. That this party of men arrived in New York on June 22, 1915. 

"43. Later, and on the uext day, some of this party appeared before a 
man called Captain Roche at the Briti-sh consulate at 17 State street, in New 
York, where a second physical examination was had, and where those pass- 
Ing this examination were handed an empty envelope similar to the one 
hereto attached and marked Exhibit G, which was to be exchanged at the 
dock for a steamship ticket to Liverpool, England. 

"44. That ail British soldiers and seamen, whether colonial or otherwise, 
received a daily pay and may reçoive pensions and allotments after service 
is terminated. Thèse facts were ];nown both to the défendants and to the 
transported men, except that said rate of daily pay, or whether the same 
had been increased, was not known to any of the défendants. 

"45. It was a fact that the défendants Blair and Addis supposed, believed, 
and presumed that the transported men would enlist in the military or naval 
service of Great Britain, and it was the individual inteut of a majority of 
said transported men to enlist in such service. 

"46. The party named in the indietment as Frank G. Cooke was an Amer- 
ican citizen, but never was in the military or naval service of Great Britain, 
and he, the said Frank G. Cooke, falsely stated to said défendants Blair and 
Addis that he w-as a British subject, born in Dublin, Ireland ; that he had 
served in the Summerset Ijight Infantry, a military organization, in the 
military service of Great Britain, and he, the said Frank G. Cooke, while de- 
tained at Chicago by the officiais of the United States as aforesald, falsely 
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stated to thein that he was a Brjtish subject, born in St. Jobns, New Bruns- 
wick, Dominion of C&nada, and that he had served as a soldler in the 
Canadlan Drageons, a military organization, in tiie military service of Great 
Britain. 

"47. William Stables was, at the timo of his transportation, an enlisted 
man of the American army, but was a Brltish subject, and he stated to tho 
défendants Blair and Addis that he had served as a soldier in tlie 4th 
King's Own Royal Lancaster Eegiment, a military organization, in the mil- 
itary service of Great Britain, and falsely represented that his occupation 
at that time was the dvilian occupation of a painter, and that hi.s résidence 
at that tlme was Penngrove, California, and the fact that he, the sald Wil- 
liam Stables, was at that time a soldier in the American army was concealed 
hy him, and was wholly unknown to said défendants. 

"48. Robert Johnson was formeriy an enlisted man of the American navy 
under the name of Watson, but Is a Brltish subject, and was a déserter froui 
the Brltish navy. 

"40. Ali other parties named in the indictment are, so far as known, 
Brltish subjects. 

"60. The défendants are each British subjects, but none of them are re- 
serves. 

"51. That the funds advanced were by check of A. Carnegie Ross upon an 
aecount at the Canadian Bank of Commerce of San Francisco, and made pay- 
able to either Ralph K. Blair or the défendant Blair, Murdock & Oo., a cor- 
poration. 

"52. That défendant Blair deposited some of the funds in his own name at 
the Bank of California, a San Francisco corporation, and some in the name 
of Blair, Murdock & Co., at the same bank, and checked on the accounts ac- 
cordlngly. 

"53. That no other proof of the military or naval service of the raen 
vvhose names appear in the indictment was required or produced than vvhat 
appears from the statement furnished by said men and appearing on the 
eards herewith, and designated Exhlbit F. 

"54. In the following countries : The German empire, the Prench republic, 
the Austria-Hungary monarchy, the kingdom of Italy, the Russian empire, 
and the lùngdom of Servia — there are now, and at ail the timea In the in- 
dictment raentioned were, laws enforced for the compulsory service of their 
subjects in their armies and navies, and the subjects of those countries in 
the L'nlted States of America bave heretofore, and during the times In said 
indictment mentioned, retumed freely from the T'nited States of America to 
their countries for military service as required by their respective laws, and 
hâve been alded and assisted thereunto by their respective consular and 
diplomatie offlcers. 

"55. At none of the times mentioned in said indictment was It expressly 
said by défendants, or any of them, In words to any of the men transported 
to New York that they, the said transported men, should enlist or enter 
themselves in the service of Great Britain as soldiers, sailors, or marines. 

"56. Nothing hereln contained is, or ahall be, construed as any walver, 
surrender, qualification, limitation, or restriction of the right to remove this 
cause by writ of error to an appellate court; but, on the contrary, such 
right to remove this cause to an appellate court by writ of error shall be 
and is hereby preserved in ail respects. 

"The United States of America, 

"By Jno. W. Preston, United States Attorney. 
"Ali of the Défendants (except Thomas Addis), 

"By J. J. Dunne, 
"Wright & Wright c& Stetson, Their Attorneys. 
"Thomas Addis. 

"By Henry Geo. Dinkelspiel, 

"John R. Jones, His Attorneys." 

U. S. Exhiblt A— Notice. 

"His Majest.y, King George the Fifth, has issued a proclamation orderlng 
that the Royal Naval Reserve be called into actual service. 

"Notice Is hereby given that ail men in the Royal Naval Reserve who are 
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absent from tlie British Islands are Ilable to serve in tbe British Navy if 
called upon by the officer commanding aiiy of Ilis Majesty's ships. 

"Royal Reserve men serving in iiierdiarit sliips abroad are to report them- 
selves to the senior British Naval Offieer at wbatever port they may be at; 
failing that, to the first British Naval Offioer they may meet or to tlie near- 
est Kegister of Naval Reserve on arrivai in the British Isles. 

"Royal Naval Reserve men abroad not serving in merchant vessels are to 
report themselves to the nearest British Naval. Consular or Colonial Of- 
fieer forthwith. A. Carnegie Ross, H. B. M. Consul General. 

"August 2, 1914. 

"S. F. Examiner, Aug. 3, 1914." 

U. S. Exhibit B — Reservists of Britain Report at Consulate. 

"The nevi's that the governinent of Great Britain had sumnioiied ail naval 
reserves to immediately report for duty excited the greatest interest and 
patriotism yesterday auiongst the many thousands of Great Britain's sub- 
Jeets who are résident in San Francisco. Great nnnibera of naval reservists 
rcported wlthin a few hours at the consulate in the Hansford Building in 
Marliet street. 

"The order for mobilizatlon of the reserves was received by Consul Gen- 
eral A. Carnegie Ross at noon and was Immediately published in the extra 
éditions of the newspapers. The instructions received taive the form of a 
spécial admlralty order calllng on ail re.serves of the Royal Brttisb Navy 
immediately to report to their senior British naval oflicer, or, failing that, to 
the first British naval oflicer they meet. Those not aboard a shii) are to 
report forthwith to the British consulate. 

"S. F. Examiner, Aug. 3, '14." 

"In the District Court of the United States in and for the Northern District 
of Calil'ornia, Fh'st Division. 

■'The United States of America, Plaintiff, v. Blair-Murdoclî Company, a Cor- 
poration, Ralph K. Blair, Thomas Addis, Harry G. Lane, Kenneth 
Croft, C. D. Lawrence, Défendants. 

"Stipulation as to U. S. Exhibit O. 

"In the above-entltled action it is hereby stipulated and agreed by and be- 
tween the parties, that Exhibit C, now attached to and a part of the 'Agreed 
Statement of Facts' now on file herein and incorporated in the blU of ex- 
ceptions herein, need not be printed in full in the transcrlpt of record here- 
after to be prepared and filed upon writ of error in the above-entitled action 
in the Circuit Court of Apix>als for the Ninth Judicial Circuit ; but the orig- 
inal document Itself, marlîed and used as said Exhibit C, shall be sent up 
to sald Circuit Court of Appeals and filed in the office of the clerlj thereof 
along with the above-mentloned transcript of record, and may be referred 
to In ail respects and to ail intents as if the said Exhibit C had been printed 
in full in said transcript of record; and it is further stipulated and agreed 
between said parties that this stipulation shall be printed in and as part of 
said transcript of record in place and stead of said Exhibit C. 

"United .States of America, Plaintiff, 
"By Jno. W. Preston, 
"United States Attomey for the Northern District of .Callfornia at San Fran- 
cisco. 

"Ralph K. Blair, Défendant. 
"By J. J. Dunne, 

"Allen G. Wright, HIs Attoi-neys. 
"Thomas Addis. Défendant. 

"By Henry G. W. Dinkel.'ïpiel, 

"John R. Jones, His Attorneys. 
"Dated, November 17, 1915." 

Indorsed: "Filed Nov. 17, 1915, W. B. Maling, Clerk, by T. L. Baldwln, 
Deputy Clerk." 
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U. S. Exhlblt D— Letter Dated March 31, 1915, from W. K. Hartls to Herbert 

Ernest Dakin. 

"Britlsh Friendly Association, 59 Sherwood Building, 21 Pine Street, 

"San Fi-ancisco, California, Wed., 31st March, 1915. 

"Dear Sir: I hâve just heard from the Doctor, asklng me to cancel the 
appointments made for this evening, as he is unable to attend. I am very 
sorry to hâve to put you off; but if I do not hear to the contrary, I shall 
talie it for granted that you will be along tomorrow (Thursday) evening, at 
eight o'cloek — Pine Street entrance. Faithfully, W. K. Harris. 

"Mr. Herbert Emest Dakin, 2416 Washington Street, San Francisco." 

"U. S. Exhibit E— Receipts. 
"$12.80 San Francisco, June 16, 1915. 

"Recelved from B. K. Blair $3.70/100 for sustenance while In San Fran- 
cisco awaiting departure and $9.10 for sustenance during trip to New York. 

"Wm. V. Grenney. 

"$11.10 San Francisco, June 16, 1915. 

"Received from R. K. Blair $2.00 for sustenance while in San Francisco 
awaiting departure and $9.10 for sustenance during trip to New York. 

"Horace Sage. 

"$9.95 San Francisco, June 16, 1915. 

"Received from R. K. Blair $.85/100 for sustenance while In San Francisco 
awaiting departure and $9.10 for sustenance during trip to New York. 

"Rudolph Duncan. 

"$15.60 San Francisco, June 16, 1915. 

"Received from B. K. Blair $6.50/100 for sustenance while in San Fran- 
cisco awaiting departure and $9.10 for sustenance during trip to New York. 

"J. L. Stanley. 

"$9.95 San Francisco, June 16, 1915. 

"Recelved from R. K. Blair $.85/100 for sustenance wliile in San Fran- 
cisco awaiting departure and $9.10 for sustenance during trip to New York. 

"Frank G. Cooke. 

"$14.60 San Francisco, June 16, 1915. 

"Received from R. K. Blair $5.50/100 for sustenance' while in San Fran- 
cisco awaiting departure and $9.10 for sustenance during trip to New York. 

"Patrick Oasey. 

"$10.10 San Francisco, June 16, 1915. 

"Recelved from R. K. Blair $1.00 for sustenance while in San Francisco 
awaiting departure and $9.10 for sustenance during trip to New York. 

"Patrick Devlln. 

"$16.10 San Francisco, June 16, 1915. 

"Received from R. K. Blair $7.00 for sustenance whiie in San Francisco 
awaiting departure and $9.10 for sustenance during trip to New York. 

"Hugh AIcCubbin. 

"$14.10 San Francisco, June 16, 1915. 

"Received from B. K. Blair $5.00 for sustenance while in San Francisco 
awaiting departure and $9.10 for sustenance during trip to New York. 

"Harry Gorman. 

"$13.60 San Francisco, June 16, 1915. 

"Recelved from B. K. Blair $4.50 for sustenance while In San Francisco 
awaiting departure and $9.10 for sustenance during trip to New York. 

"Harry Albutt. 

"$13.60 San Francisco, June 16, 1915. 

"Received from R. K. Blair $4.50 for sustenance while in San Francisco 
awaiting departure aud $9.10 for sustenance during trip to New York. 

"W. Berkett. 
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"$10.10 San Francisco, June 16, 1915. 

"Received from R. K. lUaii' .$1.00 for sustenance while in San Francisco 
awaitlng departure and $!).10 for sustenance during trip to New York. 

"James Smith. 

"$11.10 San Francisco, June 16, 1915. 

"Received from R. K. Blair $2.00 for sustenance while in San Francisco 
awalting departure and $9.10 for sustenance during trip to New Yorlc. 

"Wm. Stables. 

"$18.85 San Francisco, June 16, 1915. 

"Received from R. K. Blair $9.75 for sustenance while in San Francisco 
awalting departure and $9.10 for sustenance during trip to New York. 

"James B. Sullivan. 

"$12.60 San Francisco, June 16, 1915. 

"Received from R. K. Blair $3.50 for sustenance while in San Francisco 
awaitlng departure and $9.10 for sustenance during trip to New York. 

"James T. Wilson. 

"$13.10 San Francisco, June 16, 1915. 

"Received from R, K. Blair $4.00/100 for sustenance while in San Fran- 
cisco awalting departure and $9.10 for sustenance during trip to New York. 

"Edmond Qualtrough. 

"$12.60 San Francisco, June 16, 1915. 

"Received from R. K. Blair $3.50 for sustenance while in San Francisco 
awalting departure and $9.10 for sustenance during trip to New York. 

"Jo. McDonough. 

"$10.35 San Francisco, June 16, 1915. 

"Received from R. K. Blair $1.25 for sustenance while in San Francisco 
awaitlng departure and $9.10 for sustenance during trip to New York. 

"Paul E. Wilkins. 

"$9.10 San Francisco, June 16, 1915. 

"Received from R. K. Blair $ for susten:ince while in San Francisco 

awaitlng departure and $9.10 for sustenance during trip to New York. 

"Robert Johnson. 

"$9.10 San Francisco, June 16, 1915. 

"Received from R. K. Blair $ for sustenance while in San Francisco 

awaitlng departure and $9.10 for sustenance during trip to New York. 

"Harry Boyd. 

"$9.10 San Francisco, June 16, 1915. 

"Received from R. K. Blair $ for sustenance while in San Francisco 

awaitlng departure and $9.10 for sustenance during trip to New York. 

"W. Jolly. 

"$9.10 San Francisco, June 16, 1915. 

"Received from R. K. Blair $ for sustenance while in Shn Francisco 

awaitlng departure and $9.10 for sustenance during trip to New Yorlï. 

"J. D. Steen. 

"$9.10 San Francisco, June 16, 1915. 

"Received from R. K. Blair $ for sustenance while in San Francisco 

awaitlng departure and $9.10 for sustenance during trip to New York. 

"E. Purtell. 

"$9.10 San Francisco, June 16, 1915. 

"Received from R. K. Blair $ for sustenance while in San Francisco 

awaitlng departure and $9.10 for sustenance during trip to Ne^v York. 

"F. Bond. 
"$9.10 San Francisco, June 16, 1915. 

"Received from R. K. Blair $ for sustenance while in San Francisco 

«waiting departure and $9.10 for sustenance during trip to New York. 

"Claude R. Hill." 
241 F.— 15 
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U. S. Exhlbit F— Cards. 
Name — Harry Albert. June 16 1.00 

1.00 
Address — Burlingame Country Club. No. l.OO 

.50 
Birthplace — London Age 38 .50 

.50 
Présent Occupation — 

Previous Occupation and Expérience at Home or Elsewhere — A. S. G. 
Hâve you any famlly hère? 

Name — W. Berkett. June 16 

Address — No. 

Birthplace — Baringfurness Age 35 

Présent Occupation — 
Previous Occupation and Expérience at Home or Elsewhere — llth Hussars. 7 

years Corporal. 
Hâve you any family hereî 

Name — Harry Boyd. J. 16 

Address— 292 14th St. No. 

Birthplace — London. Age 37 

Présent Occupation — Barber 

Previous Occupation and Expérience at Home or Elsewhere — R. N. 
Hâve you any famlly hère? 

Name — Patrick Casey. June 15 .50 

Address — St. Anthony Hôtel No. 

Birthplace — Dublin, Ireland. 

Présent Occupation — Baker. Age 30. 

Previous Occupation and Expérience at Home or Elsewhere — 2d Batt. Dublin 

Fusileers. A. Oo. 

Hâve you any family hère? 

Name — Harry Gorman. June 16 5.00 

Address — Hôtel Brooklyn No. 

Birthplace — Québec, Canada. Age 34 
Présent Occupation — Provision Store 
Previous Occupation and Expérience at Home or Elsewhere — Canadian M. I. 

Cape Colony Cycle Corps. Border Scouts. Capctown Highlanders. 
Hâve you any family hereî 

Name — W. Grenney. June 16 

Address — No. 

Birthplace — Devon. Age 24 
Présent Occupation 

Previous Occupation and Expérience at Home or Elsewhere — Devon Volun- 

teers. 
Hâve you any family hereî 

Name— Claude R. Hill. June 16 

Address — Essex. No. 

Birthplace — Sydney, Australla. Age 

Présent Occupation — Shlpping Clerk. 

Previous Occupation and Expérience at Home or Elsewhere — Hornsby Cadets. 
Hâve you any family hereî 

Name — Robert Johnson. June 16 

Address — Edlnburgh, Scotland. No. 

Présent Occupation — Sailor. Age 26 

Previous Occupation and Expérience at Home or Elsewhere — R. N. Britlsh 

Navy. 
Hâve you any family hereî 
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Name— W. Jolly. June 16 

Address — No. 

Birthplace — Northampton. Age 31 
Présent Occupation — 
Previous Occupation and Expérience at Home or Elsewhere — Bedfordshlre 

Yeomanry. 3 years. 
Hâve you any family hereï 

Name— H. G. Lane. June 16 

Birthplace— Chester. No. 32 

Présent Occupation — Age 

Previous Occupation and Expérience at Home or Elsewhere — Canadian N. W. 

Police. 3. Canadian Mounted Rifles. 3. 
Hâve you any family hère? 

Name — Hugh McCubbin. 2.50 

Address — Portland House, Howard St. No. 

Birthplace — Scotland (nr. Glasgow). Age 43 

Présent Occupation — 
Previous Occupation and Expérience at Home or Elsewhere — P. oi W. Light 

Horse (Commissioned). 
Hâve you any family hereV 

Name — Jo. McDonough. June 16 

Address — No. 

Birthplace — County Mayo, Ireland. Age 

Présent Occupation — Laborer. 
Previous Occ-upation and Expérience at Home or Elsewhere — 88 Connaught 

Kaugers. 
Hâve you any family hère? 

Name — E. Purtell. June 16 

Address— 247a Cari St. No. 

Birthplace — N. S. W., Australia. Age 34 

Présent Occupation — Chauffeur. 
Previous Occupation and Expérience at Home or Elsewhere — S. A. Light 

Horse. 
Hâve you any family horeV 

Name — Edward Qualtrough. June 16 4.00 

Address — Afton Apts. No. 

Birthplace — Liverpool. Age 27 
Présent Occupation — 
Previous Occupation and Expérience at Home or Elsewhere — 6th Liverpool 

Rifles. 
Hâve you any family hereï 

Name — James Smith. June 16 

Address — Chatham, Kent. No. 

Birthplace— 29 East Street, Chatham, K. Age 21 

Présent Occupation— Laborer. 

Previous Occupation and Expérience at Home or Elsewhere — Royal Navy. 
Hâve you any family hère? 

Name — Wm. Stables. June 16 

Address — Penngrove, Cal. No. 

Birthplace — Ulverston, Lancashlre. Age 23 

Présent Occupation — Painter. 
Previous Occupation and Expérience at Home or Elsewhere — tth King's Own, 

Royal Lancaster. 
Hâve you any family hère? 
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Name — J. h. Stanley. June 16 

Address — No. 

Blrthplace — Canada. Age 26 
Présent Occupation — 
Previous Occupation and Expérience at Home or Blsewhere — 2 years St. 

Johns M. Ace. 
HaTe you any family hereî 

Name— J. D. Steen. June 16 

Address— 32 Sacramento St. No. 

Birthplacè — County Tj'rone, Ireland. Age 26 
Présent Occupation — Surveyor. 
Previous Occupation and Expérience at Home or Elsewhere — 19tli Alberta 

Dragoons. 
Hâve you any family hereî 

Name — James T. Wilson. June 16 

Address — 3274 Encinal Ave., Alameda. No. 

Blrthplace — Norwich, England. Age 34 

Présent Occupation — Stevedore. 

l'revious Occupation and Expérience Rt Home or Elsewhere — 4th Middlesex. 
Hâve you any family hereï 

Name — F. Bond. 

Address — No. 

Birthplacè — Clapham Junction, London. Age. 

[*resent Occupation — 

Préviens Occupation and Expérience at Home or Elsewhere — 3rd Bat. Llncoln- 

shire Keg. 
Hâve you any family hère? 

Name — Horace Sage. June 16 

Address — 35 Pond St. No. 

Birthplacè — London. Age 32 
l'resent Occupation — Stevedore. 
l'revious Occupation and Expérience at Home or Elsewhere — Royal West 

Canadians. 
Hâve you any family hereî 

Name — Kenneth Croft. June 16 

Address — Palace Hôtel. No. 

l'resent Occupation — Age 38 

Previous Occupation and Expérience at Home or Elsewhere — Actg. Q. M. Bth 

M. I. & Leominster Horse. 
Hâve you any family hereî 

Name — Frank (}. Cooke. June 16 

Address— 150 Howard St. No. 

Birthplacè — Dublin, Ireland. Age 27 

Présent Occupation— Logger. 

Previous Occupation and Expérience at Home or Elsewhere — Somerset, L. L 
Hâve you any family hereï 

Name — Patrick Devlin. June 16 

Address — No. 

Birthplacè — Dundock. Age 25 

Présent Occupation — 

Previous Occupation and Expérience at Home or Elsewhere — Navy. 
Hâve you any family hereï 

Name — Rudolph Duncan. June 16 

Address — City Hôtel No. 

Birthplacè — Glasgow. Age 26 

Présent Occupation — Tile Layer. 

Previous Occupation and Expérience at Home or Elsewhere — K. A. 49th Field. 
Hâve you any family hereî 
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Name — James lî. Sullivan. June 16 

Address— No. 3.00 

Blrthplace— Regina. Age 26 1.00 

Présent Occupation — 1.00 

.50 
Préviens Occupation and Expérience at Home or Elsewhere — O. Battery, 2d 

Canadian Fleld Artillery. 
Hâve you any family hereV 

Name— Paul E. Williins. June 16 

Birthplace — Kegina. No. 

Address — 

Présent Occupation — Well DrilJer. 

Préviens Occupation and Expérience at Home or Elsevcliere — Royal Mounted. 

Hâve you any family hère? 

U. S. Exhibit G— Steamship Ticket. 

White Star Llne. 

New Yorl£ Plymouth Cherbourg Southamptoir 

New Yorli Queenstown Liverpool 

Notice. 

"The company's liability, for baggage Is strlctly limited, but passengers 
can protect themselves by Insurance, which may be effected at this or any of 
the company's offices or agencies. 

"Your attention Is specially directod to the conditions of transportatiop in 
the inclosed contract. 

"III Class Passage Ticket. 

"For Steamship Arabie. 

"Sailing June 23, 1915. trom Piers 59-60, North River at 10 a. m., Foot We.st 
18th and 19th Street— New York. 

"Tickets must be stamped at the passenger office on pier before going ou 
board. 

"Baggage must be claimed before going on steamer. 

"Passengers must be on board at least one hour before sailing." 

The bill of exceptions récites: "The foregolng 'Açreed Statement of Facts' 
and the Exhiblts A, R, C, D, E, F, and G thereto attached, eonstituted and 
was the whole and entire showing of fact made in the above-entitled cause; 
and no other showing of fact or facts, save and except said 'Agreed State- 
ment of Facts' and said exhiblts attached thereto, was presented in said 
cause to said court nnd jury or elther of them ; and no testiiuony or évidence 
of any character or description, whether oral or wrltten, was rccelved by or 
placed before said court or jury in addition to the above-mentioned 'Agreed 
Statement of Facts' and said exhiblts thereto attached." 

J. J. Dunne, Allen G. Wright, Henry G. W. Dinkelspiel, and John 
R. Jones, ail of San Francisco, Cal. (T. E. K. Cormac, of San Fran- 
cisco, Cal., of counsel), for plaintiffs in error. 

John W. Preston, U. S. Atty., and M. A. Thomas, Asst. U. S. Atty., 
both of San Francisco, Cal. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The indict- 
ment in question is based on sections 37 and 10 of the Criminal Code 
of the United States (Act March 4, 1909, c. 321, 35 Stat. 1088 [Comp. 
St. 1913, §§ 10201, 10174]), the former of which reads: 

"If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in any manner or for any 
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purpose, and one or more of such parties do any act to effect the object oî 
the conspiraey, eaeh of the parties to such consplracy shall be flned not 
more than ten tUousand dollars, or imprisoned uot luore than two years, or 
both." 

And the section which the défendants are charged with having con- 
spired to violate, so far as hère appUcable, is as follows: 

"Whoever, wlthln the territory or Jurisdiction of the United States, 
* ♦ * hires or retains another person, * • * to go beyond the limlts 
or jurisdiction of the United States wlth Intent to be enllsted or entered In 
the service of any forelgn prince, state, polony, district, or people, as a 
soidier, or as a marine or seaiuau, on board of any vessel of \^ar, * * • 
shall be flned not more than one thousand dollars and Imprisoned not more 
thau three years." 

[1] It is well settled that, when a case is submitted upon an agreed 
statement of facts, the sufficiency of the facts so agreed on to sustain 
the judgment entered may be reviewed on writ of error. United States 
V. Eliason, 16 Pet. 291, 300, 10 L. Ed. 968; Henderson's Distilled Spir- 
its, 14 Wall. 44, 53, 20 L. Ed. 815 ; Hippie v. Bâtes County, 223 Fed. 
22, 138 C. C. A. 436. See, aiso, Kennedy v. Brent, 6 Cranch, 187, 3 
L. Ed. 194; Brent v. Chapman, 5 Cranch, 358, 3 L. Ed. 125. 

[2] The Constitution of the United States provides: 

"The trial of ail crimes, except in cases of Impcachment, shall be by jury : 
.<jnd such trial shall be held in the state where the sald crimes shall hâve 
been comraitted; but when not eommitted within any state, the trial shall 
be at such place or places as the Congress may by law bave directed." Ar- 
ticle 3, § 2. 

And by the Sixth Amendment of the Constitution it is declared : 

"In ail crlmlnal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an Impartial jury of the state and district wherein the 
crime shall hâve been eommitted, whlch district shall bave been previously 
ascertalned by law, and to be informed of the nature and cause of the ac- 
cusation ; to be confronted with the witnesses against him ; to bave com- 
pulsory process for obtaining witnesses in bis favor, and to hâve the as- 
sistance of counsel for bis défense." 

The constitutional right thus secured to one charged with crime 
means a trial by jury according to the course of the common law, 
which right cannot even be waived. Thompson v. Utah, 170 U. S. 343, 
346, 349, 353, 18 Sup. Ct. 620, 42 L. Ed. 1061 ; Freeman v. United 
States, 227 Fed. 732, 142 C. C. A. 256. And in the case of Sparf and 
Hansen v. United States, 156 U. S. 51, 105, 15 Sup. Ct. 273, 294 (39 
L. Ed. 343), the Suprême Court distinctly adjudged that: 

"It is not compétent for the court, in a crimlnal case, to instruct the jury 
peremptorily to find the accused guilty of the offense charged or of any 
crlmlnal offense less than that charged." 

See, also, Atchison, T. & S. F. Ry. Co. v. United States, 172 Fed. 
194, 96 C. C. A. 646, 27 L. R. A. (N. S.) 756; United States v. Taylor 
(C. C.) 11 Fed. 470. 

Therefore the trial court in the présent case had not the power to 
order the jury to retum a verdict of guilty, regardless of its own view 
respecting the proper conclusion to be drawn from the facts agreed 
upon. And a little considération will show why this is necessarily so. 
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As appears from the bill of exceptions, the entire case of the govern- 
ment was made to rest upon the statement of facts agreed upon in 
writing, signed by the attorneys of the respective parties and filed for 
record, respecting which the bill of exceptions expressly recites : 

"The foregoing 'Agreed Statement of Facts' aiid the Exhlbits A, B, O, D, 
E, F, and G thereto attached, constituted and was the whole and entire 
showing of fact made In the above-entitled cause; and no other showing of 
fact or facts, save and except sald 'Agreed Statement of Facts' nnd said ex- 
hlbits attached thereto, was presented in said cause to said court and jury, 
or either of them, and no testlmony or évidence of any character or descrip- 
tion, whether oral or written, was received by or placed before said court or 
jury in addition to the above-mentioned 'Agreed Statement of Facts' and 
said exhibits thereto attached." 

It v/ill be readily seen, not only from the stipulation itself , but from 
the foregoing déclaration contained in the bill of exceptions, that there 
was no agreement between the parties in regard to any inference or 
déduction to be drawn from the actual facts agreed on. Obviously, ail 
such inferencos and déductions were left to be drawn, and only could 
be properly drawn, by the jury upon submission of the case to them, 
after opportunity of argument by the counsel of the respective parties. 
It might hâve been, and doubtless would hâve been, argued to the ju- 
ry, as it is argued hère to this court, that the agreed statement of facts 
wholly fails to show that the présent plaintiffs in error, or, indeed, any 
of the défendants to the indictment, ever within the territory of the 
United States, couspired to "hire or retain," or ever did "hire or re- 
tain," any of the persons named in the indictment, or any other person 
or persons, to go beyond the limits and jurisdiction of the United 
States with the intent or purpose specihed in the indictment. The de- 
fendants thereto miglit well hâve contended before the jury, as the 
plaintiffs in error do hère, that what they did, as shown by the agreed 
statement of facts, was in effect to aid and assist the persons referred 
to in the indictment and in the agreed statement of facts to go beyond 
the limits of the United States vdth the intent and for the purpose 
charged, and was in no respect the hiring and retaining them prohibited 
by the statute. 

[3] Now it is thoroughly settled that agreed statements of fact rest 
upon the consent of the parties, and upon that only. Manifestly, there- 
fore, it is not permissible to import into such a statement, by inference, 
déduction, or otherwise, anything not expressly stated as a fact. Poin- 
eroy's Lessee v. Bank of Indiana, 68 U. S. (1 Wall.) 592, 603, 17 L. 
Ed. 638; The Clara, 102 U. S. 200, 202, 26 L. Ed. 145; Old Colony 
R. R. Co. V. Wilder, 137 Mass. 536, 538; Friedman v. Jaffe, 206 Mass. 
454, 92 N. E. 704; Vera v. Mercantile F. & M. Ins. Co., 216 Mass. 154, 
103 N. E. 292; Texas Mexican Ry. Co. v. Scott, 60 Tex. Civ. App. 
482, 129 S. W. 1170, 1178; Crandall v. Amador County, 20 Cal. 72, 74. 

In the course of his instructions the learned trial judge undertook to 
explain to the jury the meaning of the statute upon which the indict- 
ment is based, which was clearly his province to do ; but the difficulty is 
that he went far beyond that, and himself, by means of inferences, dé- 
ductions, and argument from the facts agreed upon, drew the conclu- 
sion of guilt which it was the exclusive province of the jury to deter- 
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mine, in the light of the law as given to them by the court. No amount 
of argument can make this plainer than the language of the court it- 
self, shown in the foUowing excerpts from the instructions, which di- 
rected a verdict of guilty against the plaintiffs in error upon the fàrst 
count of the indictment : 

"Thèse, then, briefly stated, gentlemen, are tïie facts that are before us. 
It remains now to consider theni In the light of the law. That sonne of the 
défendants, and particularly Blair and Addis, were acting in concert and 
with a well-defined purpose on their part to accomplish some certain things, 
does not admit of doubt. Together they fonned the British Friendly As- 
sociation, the purpose of which was to transport to New York British sub- 
.iects Sound in body and limb. It is not to be conceived, and indeed ail of 
the circumstances négative any such conception, that they expected the .iour- 
ney of the men so transported to end at New York. The ultimate destination 
of thèse men was some point in the British empire, and the défendants knew 
it, and were .lointly engaged in seiuliiig them there. This phase of the case, 
therefore, présents no ditliculty. The grave question Is whether the défend- 
ants, in doing what they did, were engaged in a criminal conspiracy. They 
had assodated themselves together to transport to New Y'ork British sub- 
jects, Sound in body and limb, whose ultimate destination was England, and 
at least a niajority of whoni intended to enlist there in the military or naval 
service, and ail of whom the défendants supposed, believed, and presumed 
would so enlist. * • * The sole question hère is : Do the facts before 
us show a conspiracy on the part of défendants to violate the statute which 
we hâve beeu considering? 

"What are the sulient facts? Tlie king of Great Britain and Ireland was 
désirons of the return to his kingdom of British subjects for eniployment in 
the army and navy and in varions branches of the national service of ail 
kinds, and the British consul gênerai at San Francisco caused to he publish- 
ed a notice calling into actual service the Royal Naval Réserve. A large num- 
ber of persons responded, a few of whom were in fact reserves. The consul 
gênerai, however, kept a register of ail persons calling on him to inquire 
concerning military service, and upon this register were the names and ad- 
dresses of over 600 individuals uuder various headings, such as 'Volunteer 
Army Volunteers,' 'Army Volunteers and Ex-Soldiers,' 'Army Reserve,' 'Royal 
Naval Volunteers,' and 'Volunteers for Nurses.' The défendants Blair and 
Addis, with one Harris, with the consent of the consul gênerai, organized 
the British Friendly Association, and thèse lists were turned over to Har- 
ris, who was in charge of the otiîce of the Association, and who with the 
knowledge of Blair and Addis opened correspondence with the persons whose 
liâmes were upon the lists. After Harris left the lists were in the custody 
of Blair, whose name appeared on one of them under the heading 'Volun- 
teers.' 'The men who came to the Friendly Association's oliice were examin- 
ed as to their physical condition by défendant Addis, who is a physieian, 
and whose name is on the list of 'Volunteers for Nurses.' AU the expenses 
were paid with the money of the British government, furnished through the 
consul gênerai, who, when he turned the lists over to Harris, accompanied 
them with the instructions 'to send only British subjects with military train- 
Ing,' 'to make no engagements of any description whatever, to give no pay 
or advance,' 'to make no solleitation,' 'not to send more than 50 men at a 
time,' 'to require such proof of British natlonality as such men are usually 
able to give,' 'to give no information as to pay, allotments, etc.,' and 'to ex- 
amine the men to see If they were physically suitable.' It would be taxhig 
credulity to the utmost to urge that, with the lists and Instructions, the dé- 
fendants did not know that what was sought by the consul gênerai was 
men who would go to England there to enlist in the military or naval serv- 
ice. They were 'to give no pay or advance.' It Is not stated 'pay or ad- 
vance for what.' They were 'to make no engagements of any description 
whatever.' It Is not stated in the instructions what they were to do in this 
regard, but they were to examine the men to see if they were suitable, and 
to send them on, not more than 50 at a time. Evidently, while under the 
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instructions tliRy could make no engagements, they eertainly could corne t;. 
sonie understanding with the meu tliat they sliould be sent forward for 
some purpose for which, after a physlcal exaniinatlon, they were found to hc 
'suitable.' They were 'to glve no information as to pay, allotments,' etc. 
'Pay or allotments for what?' The instructions do not state, but the facts 
show that ail British soldiers and seamen receive a daily pay, and may re- 
ceive pensions and allotments after thelr service is terminated, and that 
this was Unown both by défendants and by men transported. The meii, 
pending and after examinatîon, were kept at boarding and lodging houses 
until a sufiîcient number was assembled for 'orderly transportation.' Ali 
this was designed, and défendants knew it, to secure men to return to Great 
Britain and enllst. They examlned the men, boarded them, lodged them. 
transported them In squads to New York, where they expected them to re- 
port to the British consul for further examinatîon and further transporta- 
tion. Défendants knew what they expected the men to do, and the men in 
tum knew what was expected of them. Défendants, in the language of the 
stipulation, supposed, presumed, and believed that the men would go to 
England and there enlist in the military or naval service, and a majority 
of the men tntended to do so. They were furnished board, lodging, and trans- 
portation for that reason alone. The offer of défendant was, even though 
never put Into words, 'If you men, havlng been found, after examinatîon, 
physlcally suitable, will go to England and enlist we will fumlsh you with 
board and lodging while you are hère awaiting examinatîon and transporta- 
tion, and we will furnish you with transportation to New York and sus- 
tenance during the trip.' And this offer the men accepted, by submitting to 
examinatîon, by accepting board, lodging, sustenance, and transportation. 
with the intent In the majority of them, at least, to do the thing deslred. It 
would be to look on to the form in utter disregard of the substance to accept 
as a sufficient response to ail thesè facts the statement that at no time did 
défendants, or any of them, expressly say in words to any of the men that 
they should enlist In the service of Great Britain as soldiers, sailors, or 
marines, just as It would be to regard the form alone, and disregard the 
substance, to belleve, In vlew of ail the facts, that when the consul gênerai 
tumed over to Harris, of the EMendly Association, the lista of so-called 
'Volunteers,' with the manifest intention that they should be used, the in- 
structions accompanying them were designed for any other purpose than to 
secure hère men to go beyond the limits of the United States for enlistment, 
wlthout appearing to hâve violated the law, to accomplish in fact the results 
agalnst which our statute is dlrected, and to do the things therein forbîdden 
without appearing to do so. While, therefore, it may be true that they be- 
lieved they were acting withln the law, I am of the opinion, for the rea- 
sons stated, that some of the défendants did enter into the conspiracy as- 
charged in the indictment, and that défendant Blair, for the purpose of rf- 
fecting the object thereof, commltted some of the overt acts charged." 

The judgment is reversed, and the case remanded for a new trial. 



THE CANADIA. 
(Circuit Court of Appeals, Third Circuit. March 28, 1917.) No. 2188. 

1. Admiealty <S=»119 — Appeal — Scope of Review. 

An appeal in admiralty from the District Court to the Circuit Court of 
Appeals opens the whole case for trial de novo In the appellate court, 
and the fact that one party did not appeal does not preclude the court 
from directing the entry of a decree more favorable to him. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 776-790.] 

2. Shipping <S=»49(3) — Time Chabter — Liabilitt foe Delat. 

TJnder a time charter, which required the ovraer to fumlsh the crew 
and provided that hire should be suspended for time lost by reason of 
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deflciency of men, the charterer Is entitled to an allowance for a delay 
of two days In a port because the crew drank to excess and became un- 
nily. 
[Ed. Note.— For other cases, see Shipping, Cent Dlg. §§ 194-196.] 

3. Shipping ®=>40 — Time Chabteb — Allowance foe Coai. on Redeuvebt. 

Under a time charter requirlng the charterers to leave 500 tons of coal 
In the bunkers, for whlch they were to recelve a stated prlce per ton, 
they were entitled to pay for any excess over such quantity kept and 
used by the owner at the current market prlce at the port of redellvery. 

4. Shipping <e=949(3) — Time Chabteb — Tebmination bt Injuet to Vkssel. 

After a vessel under a time charter and laden wlth lumber reached the 
port ot destination, but before she docked a fire broke out on board, by 
which she was seriously injured and delayed for several days, after 
whlch she proceeded to her berth and unloaded. She was so badly dam- 
aged that she could not safely carry another cargo and could not be 
properly repalred durlng the charter term. TJhe charter provided that 
hlre should be Buspended durlng time lost by reason of damage to the 
ressel. fleM that the charter was not terminated by the fire, but merely 
BUspended, and that the owner was entitled to hlre durlng the time of 
dlscharglng, but was justifled la treatlng the contract as eoded after the 
discharge was finlshed. 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. Si 194-196.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in admiralty by John W. Fleld and others, trading as William Hasklns 
& Son, against the Hafnia Steamshlp -Company, owner of the steamship 
Canadla. Decree for libelants, and respondent appeals. Modlfled. 

For opinions below, see 234 Fed. 187, and 236 Fed. 599. 

Howard M. Long, of Philadelphla, Fa., for appellant 

H. Alan Dawson, of Ptdladelphla, Pa., and Burllngham, Montgomery & 
Beecher, of New York City (Boscoe H. Hupper and Charles C. BurUngham, 
both of New York City, of counsel), for appellees. 

Before BUFFINGTON, McPHBRSON, and WOOIXffiT, arcnlt Judges. 

McPHERSON, Circuit Judge. The Hafnia Company is a Danish 
corporation and owns the steamship Canadia. In June, 1911, the ves- 
sel was in New York and was chartered to the firm of William Has- 
kins & Son for a term of 6 months from a future date of delivery at 
£1,250 sterling per month. Inter alia, the owner was required to fiu-- 
nish the crew, ta pay for provisions, wages, stores, etc., and to main- 
tain the vessel in a thoroughly efficient state in huU and machinery 
for and during the service. The firm was liable for the coal and other 
specified expenses, and agreed to pay the current market price for the 
coal in the vessel's bunkers at the beginning of the term, and was 
bound to leave 500 tons in the bunkers at the date of redelivery, the 
owner to pay 20 shillings per ton therefor. At the owner's option 
the monthly hire was to be paid in advance until her redelivery in 
good order and condition at a port in the River Plate to be chosen 
by the charterer. The cargo was to be loaded and discharged at such 
dock or place as the charterer should direct, on condition that the ves- 
sel could always safely Ue afloat. If more than 24 consécutive hours 
should be lost by reason of deficiency of men, breakdown of machin- 
ery, or other damage, the hire should cease until the vessel should be 

â=9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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able to résume service; loss of time from accident to cargo or from 
other specified causes to be at the charterer's risk and expense. The 
act of God, fire, etc., were mutually excepted from the contract. 

On August 4 the charterer took delivery of the vessel at Gulfport, 
Miss., and loaded a cargo of lumber for Buenos Aires. She set sail 
early in September, and a few days afterwards stopped at St. Thomas 
for coal. While there, some of the crew drank to excess and became 
so unruly that help from shore had to be called in, and for this rea- 
son the voyage was delayed almost 2 days. On September 13 she pro- 
ceeded, and on October 6 reached the outer harbor of Buenos Aires. 
A berth was secured in the inner harbor, and in ordinary course the 
discharge of the cargo would hâve begun on the 9th. But between 
7 and 8 o'clock on the morning of the 8th a fîre (probably caused by 
spontaneous combustion) broke out in the coal that had been stored in 
the after part of No. 2 hold. This had been put on board by the char- 
terer in New York, and was a reserve supply bought in préparation for 
the voyage and stored in a specially built compartment separated from 
the cargo by a wooden bulkhead. The fire was immediately and dili- 
gently attacked, but it spread as far as No. 1 hold, and finally com- 
pelled the sinking of the ship. After the fire had been thus extin- 
guished she was pumped ont, and on October 15 proceeded to the inner 
harbor, 18 miles distant. She could then hâve begun to discharge, but 
(owing to the régulations of the port in référence to damaged vessels 
and cargos) the berth previously secured was not now available, and 
no other was fumished until the 27th. Unloading began on the 30th, 
and continued without delay until December 4. While this work was 
going on, surveys were held which disclosed that serions damage had 
been done. Their détails need not be given, as the parties hâve stip- 
ulated that the fire and the flooding had made permanent renewals and 
permanent repairs necessary, and that thèse could not bave been com- 
pleted at Buenos Aires or elsewhere in South America within the term 
of the charter, the reason being that proper materials and suitable 
machinery could not hâve been procured nearer than in the United 
States or in Europe. If made at Buenos Aires, such renewals and 
repairs would hâve co.st at least £7,000 sterling. While the vessel was 
discharging, fréquent letters and cable messages were sent by the par- 
ties, or their agents, but no definite agreement was reached. The 
charterer declined to give further orders until permanent repairs 
should be made, and at Buenos Aires no such repairs were feasible. 
The ship was not in condition to carry cargo safely, and finally the 
surveyors' recommendations were followed, she was repaired tem- 
porarily and sailed in ballast on December 16, bound for Wallsend in 
England. Some coal remained in her bunkers, but she was obliged to 
take on a further supply at Montevideo and at Las Palmas. She ar- 
rived at Wallsend on January 20, and the work of permanent repair 
was taken up and carried on without needless delay, but was not 
finished until Mardi 6. Meanwhile, on February 4, the charter had 
expired. 

The controversy hère is over the allowance for three items: (1) 
The delay at St. Thomas; (2) the coal in the bunkers when the ship 
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sailed from Buenos Aires; and (3) the delay due to the fire. The 
District Court disposed of thèse matters in an opinion reported in 
234 Fed. 187, where the libel and cross-Hbel are considered. Later a 
second opinion was filed, which will be found in 236 Fed. 599. 

[1] The firm charges that the fire was caused by the négligence of 
the ship in several particulars, and a large part of the testimony has to 
do with this subject. We hâve considered but shall not discuss it, 
since we agrée with the District Court in believing it to be insufficient 
to establish the charge satisfactorily. We lay aside, therefore, the 
question concerning the efifect of including "fire" in the "mutually 
excepted" clause (Clyde, etc., Co. v. West India Co. [C. C. A. 2] 
169 Fed. 275, 94 C. C. A. 551 ; Pool, etc., Co. v. Samuel [C. C. A. 
3] 200 Fed. 36, 118 C. C. A. 264); and we lay aside also the ques- 
tion whether the charter exempts the Canadia from négligence, it be- 
ing clear that she was not a common carrier. In other respects, the 
whole case is open on this appcal for our décision (Irvine v. The Hes- 
per, 122 U. S. 256, 7 Sup. Ct. 1177, 30 L. Ed. 1175; Reid v. Exp. 
Co., 241 U. S. 548, 36 Sup. Ct. 712, 60 L. Ed. 1156); and in order 
to dispose of it on the merits we shall disregard several irregularities 
on one side and the other. 

[2, 3] For the two days' delay at St. Thomas we think the owner 
should give the charterer crédit. The ship was "déficient" in men 
within the fair meanirrg of the contract, and as the owner furnished 
and controlled the crew the owner is liable for their miscon^uct. In 
the priées fixed for the bunker coal that was used by the owner on the 
voyage to England, we agrée with the District Court. The contract 
obliges the charterer to leave 500 tons of coal, for which a specified 
price is fixed; for the excess the owner was properly charged with 
the market rate at Buenos Aires. 

[4] The principal dispute is over the allowance for the delay caused 
by the fire. We cannot agrée to the proposition that the charter 
should be regarded as constructively ended on October 8. No doubt 
the payment of hirè was suspended on that date, but in other respects 
nothing had happened to destroy the contract. When therefore the 
ship was able to résume movement and to carry the cargo to the inner 
'harbor, the suspension ceased and the obligation to pay the hire re- 
vived. The ship was then fully able to do ail that was required of 
"her, namely, to carry the lumber to the place of discharge, and to con- 
■duct the work of unloading. She was not then being asked to receive 
:a new cargo or to undertake a new voyage, and her fitness for serv- 
ice is to be judged by the immédiate and the only task she was called 
•on to perform. Hogarth v. Miller, [1891] L. R. App. Cas. 48. After 
this should be completed, the question would of course arise, What 
•is she now able to do? and to this subject the parties addressed them- 
selves while the cargo was being discharged. They did not agrée, but 
the évidence satisfies us that the course pursued by the ship was rea- 
sonable, and indeed inévitable. Without permanent and extensive 
repairs she could not regain her classification, and she could not carry 
cargo safely. This was the master's opinion on tlie spot, and about 
5uch a matter his judgment is entitled to much weight. Besides, we 
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find no évidence that any cargo was at command for an outward voy- 
age f rom Buenos Aires ; naturally, while the parties were maintaining 
diVerse views about what was possible to be done, not much effort 
would be made to obtain a cargo. Little if any time would hâve been 
saved by bringing the ship to the United States for permanent repairs, 
and we do not know whether any advantage in cost would hâve been 
gained thereby. As a whole, the évidence leaves us in no doubt that 
after December 4 the vessel could not hâve reached the United States 
and been permanently repaired in time to render further service un- 
der the charter. By necessity, therefore, the owner was justified in 
treating the contract as ended after the discharge was finished. From 
October 8 to October 15 the hire was suspended, but from the latter 
date until December 4 the" charterer is liable. 

The decree appealed from must be modified in accordance with this 
opinion, and it is possible that such modification may also afîect the 
disposition of the costs. We therefore remand the case to the Dis- 
trict Court with instructions to enter a new decree, in which the sub- 
ject of costs may be further considered at the court's discrétion. The 
costs on appeal to be paid by the appellants. 
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THE PICKETT. 

(Circuit Court of Appeals, Second Circuit February 6, 1917.) 

No. 79. 

Collision <S=71(2) — Tcw Passing Dredge — Négligent Navigation of Tug. 
A collision oecurred at night In Arthur Klll between two of the star- 
board boats In a tow of 19 coal boats In five tiers and a seow alongslde 
of a dredge worklng under a government contract In the middle of the 
channel. Both the dredge and seow were fuUy lighted, and there was 
sufflclent room on the slde taken by the tow for sate passage with proper 
navigation. The tug gave no notice of a désire to hâve the seow moved 
until wlthln 200 feet, when there was not time to move it. Heldi that, in 
the absence of timely notice, the dredge was not In fault for not movlng 
the seow, and that the tug was solely in fault for the collision. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101.] 

Appeal from the District Court of the United States for the South- 
ern District of New York . 

Suit in admiralty for collision by Abraham Silver, assignée of the 
Bowns-Pattison Transportation Company, owner of the boat Maggie, 
and of W. H. Follette, owner of the boat Pickett, against the Morris 
& Cummings Dredging Company, with the Lehigh Valley Transpor- 
tation Company, owner of the tug Mahanoy, impleaded. Decree for 
libelant against both respondents, and the Morris & Cummings Dredg- 
ing Company appeals. Modified. 

®=5For other cases see same topio & KBY-NUMBBR la ail Key-Numbered Digests & Indeie» 
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Everett, Clarke & Benedict, o£ New York City (A. Léo Everett and 
Herman S. Hertwig, both of New York City, of counsel), for appel- 
lant. 

Allan B. A. Bradley, of New York City, for appellee Silver. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones,^ 
of New York City, of counsel), for appellee Lehigh Valley Transp. Co. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. A decree bas been entered in the court 
below awarding to the libelant the sum of $2,282.28 as damages to the 
coal boats Maggie and Pickett, which damages were sustained in a 
collision, and dividing the damages equally between the appellant, 
found in fault, and the Lehigh Valley Transportation Company, the 
owner of the tug, Mahanoy, also found in fault. The Lehigh Trans- 
portation Company was brought in by the appellant under rule,59 (29 
Sup. Ct. xxxii). 

The collision occurred in Arthur Kill, in the vicinity of Holland 
H.ook. During the night of January 24, 1914, the tug Mahanoy, with 
the boats Maggie and Pickett and 17 other loaded coal boats in tow, 
was proceeding from Perth Amboy, N. J., to New York. The tow 
was made up in five tiers ; the first four tiers consisted of four b'oats 
each, and the last tier of three boats. The Maggie was the starboard 
boat in the first tier, and the Pickett the starboard beat in the second 
tier. The tug was towing on two hawsers about 150 or 200 feet long; 
the hawsers running from the stern bitts of the tug to the bitts of the 
outside boats in the first tier. The distance between the tiers in the 
tow was about 6 feet. The lights of the tug and her tow were properly 
set and burning. While the tug was proceeding up Arthur Kill, the 
master saw the lights of a dredge, which was anchored in the middle 
of the channel ofï Holland Hook. The weather was clear, there was 
little or no wind, and the tide was flood. As the tug proceeded, her 
master also observed that there were a number of loaded mud scows 
lying two abreast alongside of the Pipe Dock at Elizabethport, N. J. 
The dredge was lying off the Pipe Rock about in the middle of the 
channel. The tug Allentown, which was assisting the tug Mahanoy, 
was at the stern of the tow for the purpose of preventing the tow from 
swinging against the Elizabethport docks or the boats lying alongside 
of them. The master of the Mahanoy proceeded to pass the dredge 
on the New Jersey side. The channel through which the Mahanoy 
and her tow had to pass was restricted by the présence of the dredge 
and the additional obstruction ofïered by the scow alongside of the 
dredge. The tug continued on, and while proceeding between the scow 
lying alongside the dredge and Elizabethport, the boat Maggie, the 
starboard boat in the first tier of the tow, came into collision with the 
scow, doing considérable damage to the Maggie, and also damaging 
the boat Pickett, immediately behind the Maggie. 

The appellant was engaged in the work of widening and deepening 
the channel of Staten Island Sound between Elizabethport and the 
Baltimore & Ohio bridge, under a contract with the United States 
government, and it was duly permitted under its contract and by au- 
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thorization of the proper government engineer to work by night as 
well as lyy day. In doing said work it necessarily placed its dredge 
in. the channel of the stream and worked with scows to receive the 
dredged material. On the night of January 24, 1914, its dredge was 
properly Hghted, and we are satisfied that the scow alongside of the 
dredge was lighted. The secretary of the appellant company testified 
as to the lights as follows: 

"Q. Do you knovv what light équipaient tbere was on your dredge? A. The 
dredge was equipped with arc lights that are as brUllant by reason of the 
number of them, and the klnd, as It Is at Forty-Second strçet at night. Q. 
Deserlbe a little more in détail what they are and where they are sltuated. 
A. The arc lights are made fast to différent parts of tlie A-frame of the 
dredge, and the other parts of the house, so that the waters for at least 100 
feet on a dark night are illuminated. Q. And with référence to the scow on 
the Jersey side, would there be any Illumination of that side of the dredgi; 
under the conditions of ligliting which you describeV A. The scow alongside 
of the dredge would be illuminated by the lights of the dredge. Q. Did thèse 
dredge lights hâve shades to them, reflectors? A. No; they hâve not. Q. 
Are they arc lights, or incandescent lights? A. They are the usual arc lights ; 
I should say that at the time there were about 17." 

An inspecter in the employ of the United States government, who 
was on the dredge at the time of the accident, testified as follows : 

"Q. In respect to lights, what, if anything, did you see about the lights? A. 
The lights were ail in good order. Q. What lights were there? A. The 
dredge was thoroughly lighted, and the scow was lighted. Q. Did she hâve 
more than one light? A. One In the bow and one on the stem. Q. How were 
they fastened? What supports? A. An Iron rod, and a lantern hung to a 
hook in the top of the iron rod." 

A witness, who was in charge of the dredge when the accident hap- 
pened, testified as follows: 

"Q. Did you hâve any light on the scow? A. Tes, sir. Q. What sort of 
light on the scow? A. Two lanterns, one on each end, about 6 or 7 feet from 
the deck. Q. If there had been no lights at ail, would she hâve been lighted 
up at ail in any other way? A. Yes, sir. Q. How could you bave seen her. 
If she had had no lights? A. See her 6,000 or 7,000 feet on a clear night. Q. 
From the lights of the dredge, you mean? A. Yes, sir." 

The Staten Island Sound is a narrow channel at the place of the 
collision and the full tide runs with considérable force and vessels 
passing through the channel are bound to operate with care and cau- 
tion and to take into account the présence of ail known obstructions. 
On the night of the collision the dredge was not working in the middle 
of the channel, and there was room for a properly made up tow to 
pass in safety between the dredge and the New Jersey shore. That 
the tug was in fault is clear to us, as it was to the court below. The 
pilot in charge of the tug at the time testifies that lie was keeping a 
good lookout and saw the dredge a mile or a mile and a half away, 
but did not see the scow until within 200 feet of it. Careful naviga- 
tion would hâve enabled him to hâve safely passed the dredge and 
scow. The channel was 400 feet wide at the point where the collision 
occurred. The dredge was in the middle of the channel. The dredge 
was 45 feet wide and the mud scow alongside was 35 feet wide, and 
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the width of the tow was about 100 feet. The superînlendent of the 
floating equipment of the Lehigh Valley Transportation Company was 
asked on cross-examination whether he thought the pilot of the Ma- 
hanoy was bound to hit the scow, and he replied : 

"I don't think he was bound to hit It; I thiuk the conditions were sueh 
that he could hâve avoided hltting it." 

And the pilot of the Mahanoy was asked, if he had gone 2 feet more 
to the west, whether he would not hâve cleared the scow, and he said : 
"I guess it would." And he was asked whether, having discovered 
the scow when he was 200 feet away, the distance was sufficient to 
enable him to adjust his course for the purpose of avoiding the scow. 
To this he testified, "Yes." And as the L,ehigh Valley Transportation 
Company has taken no appeal it may be assumed that it is conceded 
that the tug was at f ault. 

The question with which we are now concerned is whether the ap- 
pellant, the Dredging Company, was also at fault. VVe think the 
court below was in error in holding it in fault. The only ground of 
liability as against the dredge is that the scow was an obstruction to 
navigation and was not moved, when it should hâve been. It is cer- 
tain that, if the scow had not been there, the collision would not hâve 
occurred. The contract which the dredging company had with the 
government required in express terms that the contractor should con- 
duct the work in such a manner as to obstruct navigation as little as 
possible. It was also provided that, in case the contractor's plant so 
obstructed the channel as to impede the passage of vessels, it should 
promptly be so moved as to afford a practicable passage on the ap- 
proach of any vessel. Those in charge of the dredge admit they saw 
the tug when she was about 3,000 feet away, and it appears that 
the tug and the tow were properly lighted. It also appears that the 
scow could bave been moved in frorti 5 to 10 minutes. It appears, 
too, that when the scow was discovered by the latter the tug blew 
alarm whistles, but that was when the tug was within 200 feet of the 
scow. 

It is our opinion, however, that those on the dredge had a right to 
présume, as the tug had given no notice to the contrary until she was 
within 200 feet of the dredge, that the approaching tug thought there 
was sufficient room for handling her tow. When she iinally gave the 
alarm, there was then no sufficient time to move the scow. In The 
Wyomissing, 232 Fed. 453, 146 C. C. A. 447, we held that tugs nav- 
igating long tows in the tidewaters in the vicinity of New York, and 
desiring dredges engaged in government work to move themselves or 
the scows in order to give them room for safer passage, should give 
timely notice to that etïect. Unless such timely notice is given, the 
dredge is justified in remaining where it is and in not moving the scow. 
As no such timely notice was given in the case at bar, we cannot hold 
the Dredging Company at fault. The dredge was properly lighted, and 
so was the scow, and the pilot on the tug had no excuse for not seeing 
them and navigating accordingly. 

The decree apportioning the damages equally must be modified, and 
the entire damages, with interest and costs, must be entered against the. 
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Lehigh Valley Transportation Company, and the libel dismissed, with 
costs, as to the Morris & Cummings Dredging Company. 
It is so ordered. 



EISENSTADT MFG. CO. v. J. M. FISHER CO. 

(Circuit Court of Appeals, First Circuit. February 27, 1917.) 

No. 1260. 

1. Tbade-Mabks and Trade-Names <S=»70(1) — Unfaib Compétition — ExcLr- 

SIVE RlGIIT. 

Tlie idea of cumulative signet tokens of adornment to become a friend- 
ship bi'acelet being an old one, complainant cannot, by advertising its 
links for a so-called friondship bracelet, obtaln an exclu.sive right to 
such idea, and exelude défendant from manufacturing siuiilar links, in 
the absence of a patent or protective trade-mark, 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § SI.] 

2. Teade-Maeks and Trade-Names <3=>70(1) — Unfair Compétition— "Good 

WlLL." 

Complainant extensively advertised frlendsbip links, whieb could be 
Interchanged by fricnds, and belng strung upon narrow ribbon become ii 
bracelet to be worn on the wrist. The links wore net patentod, but werc 
designated as "bob-o-links" and being advertised as sucli in connection 
with the frlendsbip idea were sclling for niany times tlieir intrinsic value. 
Défendant began the manufacture of similar links, advertising itself fu; 
the manufacturer of its own product. Jleld that, as tbe basis of unfair 
compétition is that défendant reprosented his goods as those of complain- 
ajit, and to hâve an injunction in such cases complainant must show tlie 
existence of "good will," which is the advantage acquired by an estab- 
lishment of a regular patronage, complainant, though it tirst advertised 
its particular link in connection with the frlendsbip idea, is not entitled 
to an in.iunction; there being no showing that complainant's llnk had 
any substantial hold In tbe market as an article of manufacture, or that 
It vpas assoclated with complainant In such a. sensé as to constitute the 
good vpill of trade in advance of the time at which défendant put its link 
onto the market. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81. 

F'or other définitions, see Words and Phrases, First and Second Séries. 
Good Will.] 

Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island ; Arthur L. Brovvn, Judge. 

Bill by the Eisenstadt Manufacturing Company against the J. M. 
Fisher Company. From a decree dismissing the bill (232 Fed. 957), 
complainant appeals. Affirmed. 

Edwin E. Huffman, of St. Louis, Mo., for appellant. 

Stanley P. Hall, of Taunton, Mass. (Frederick S. Hall, of Taunton, 
Mass., Walter A. Briggs, of Attleboro, Mass., and George A. Rockwell, 
of Boston, Mass., on the brief), for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

(S=»For other cases see same toplo & KEY-NtJMBER In aU Key-Numbered Digests & Indexes 
241 F.— 16 
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ALDRICH, District Judge. In this case the alleged grievance ia 
not for infringing a trade-mark, trade-name, or a patent. 

The proceeding is one directed against the sale of a particular arti- 
cle of manufacture, and the relief sought is an injunction and an ac- 
counting upon the ground of unfair trade compétition. The particular 
article concerned is an elongated bracelet link, so forraed that it can 
be strung upon a narrow ribbon, and the fanciful advertised idea in 
connection with the links has been that they are so adapted that they 
may be assembled and become a "f riendship bracelet" ; and to the 
end that tlie juvénile sentimental impulse may more surely and speedily 
yield to the maelstrom of show window attractions, the fascinating 
bob-o-link bird, so much talked about in juvénile books, is employed 
to do its work, and it is said in the advertisements that: 

"It's a bird of an idea that has winged Its way ail over America." 

And to the trade it is said : 

"Already, without any advertising, the demand for 'bob-o-links' is ninnlng 
l(X),OCK) a (Jay, and it bas only started. When the full-page advertisement 
eomes eut in the 'Saturday Evening Post,' May 22, the whole country will 
break eut wlth -the 'bob-o-link' craze. Jewelers wlll not be able to supply tho 
demand fast enough to keep up with the ever-multlplyiug, eudless chain of 
bob-o-link' wearers." 

Again : 

"We propose to feed the fiâmes whîle they are raglng by well-prepared 
striking advertisements in the 'Saturday Evening Post' and leading women's 
iniblicatlons." 

Again : 

"On fast-movlng proiwsltions like thls, the dealers who get in early get 
tlie biggest business. When the eraze gets started in your town, the dealer 
who has a stock of 'bob-;0-links' on hand wlll do a big business, while the 
other fellow is trying to get the goods. It is a risky business to wait, because 
indications ail point to the probability that orders will pile up faster than we 
can manufacture and fill them. Already we liave increased our manufactur- 
ing facilities and are working double shlft. If this is the présent condition, 
what will it be when thls big ad. appears. and starts the 'bob-o-link' craze 
^'oing in every town where friends bave friends and young folks live." 

And again: 

"Thls isn't just a fad — it is a pretty plan for the expression of friendship, 
luade practical by the beauty and value of the completed bracelet." 

Then it is said: 

"Here's the Way it Works. 

"A girl starts a bracelet by exchanging 'bob-o-links' with a friend. They 
f>ach wear tbelr 'bob-o-link' with the friend's initiais engraved upon it, on a 
narrow blnck vclvet ribbon, around the wrist. Then tbey start other friends 
hy exchanging 'bob-o-links' with them. Thus they complète thelr own bracelet, 
niid, in doing so, start ten or a dozen other girls, who, in turn, start another 
ten or a dozen, and so it goes uni il everybody has a 'bob-o-llnk' bracelet. It 
takes from nlne to twelve 'bob-o-links' to complète a bracelet, and a girl 
isn't satisfied until she has one completed — then she Immedlately starts an- 
other. There is no end to it." 

Again : 

"Buy Her a Mnk~25 Cents Each." 
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To the public, attractive advertisements were put out with a picture 
of gracefully clasped hands with a slight show of the féminine wrist; 
and to more effectively move the juvénile impulse to trade, the wrist 
is takingly adorned by a narrow band of black velvet ribbon strung 
with a single link. 

It must be borne in mind in this case that the substantive thing 
sought to be protected is distinctively a thing of rrtanuf acture, a link of 
distinct form and appearance. 

It is quite impossible to view the particular article of manufacture 
when disassociated from the advertised fanciful idea of friendship as 
the feature which in any substantial way attracted trade. As well 
said by the court below, the trading public was little concerned, if at 
ail, with the particular link as a link, or with the question as to who 
made it. 

It was the idea of receiving and holding tokens of friendship until 
they could be joined into a thing of adornment and remembrance that 
attracted juvénile buyers in the market. 

This is not a case which is governed by rules obtaining in trade- 
mark, trade-name, and patent cases, where the attractive and distinc- 
tive features of the trade mark or name in one situation, and the 
novelties of the patentable device in the other, are the features to be 
protected, and where the one who originated the idea of attractive 
marks or of patentable design, or of patentable device or combination, 
being first in the field, under trade-mark, trade-name and patent law, 
is entitled to protection. 

[1] The idea of cumulative signet tokens of adornment to become 
a friendship bracelet, like the old idea of the monogram coin bracelet, 
was old, and thus, so far as we can see, the situation was such that 
the défendant had as good a right to advertise the sentimental idea 
and employ it in the trade as the plaintiff. 

The idea of the friendship bracelet thus formed being old, the 
plaintiff, by advertising, could not gain the right of monopolizing the 
idea of combining links of friendship into an attractive whole, because, 
independent of a protective patent, or of a protective trade mark, or 
name, his remedy in the field of compétitive trade would hâve référ- 
ence to the particular article of manufacture. 

The friendship conception, not new with the plaintiff, attractively 
advertised under a catching dress, was well calculated to stir the 
friendship fancy and impulse, and particularly that of the young, and 
to induce them, not because of the particular form of the link, or be- 
cause the link was made by a particular manufacturer, but because of 
the friendship idea of joining link to link until they should become a 
thing of graceful adornment, to buy a link at a price 25 times in ex- 
cess of its intrinsic value. But af ter ail, in every substantial sensé, the 
trade was attracted by the sentiment, rather than by the particular 
article of manufacture. 

[2] While one's trade should be protected against ail unreasonable 
and unfair compétition, it after ail remains that the normal condition in 
the commercial field is freedom of the right to trade, and as the ex- 
ceptional right of monopolizing trade must be clear and substantial. 
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when the plaintiff's grievance has référence to a sentimental, unsub- 
stantial, and frivolous fancy, calculated to stir and move the juvénile 
mind into paying largely more than a thing is worth, courts of equity 
will not lean very far to find grounds for disturbing normal trade 
equilibrium. 

It has been said by a text-writer on unfair trading that, after years 
of struggle, the law has put ail cases of unfair compétition, as that 
term is now understood, upon a common basis of fact: 

"Is the défendant representing bis goods as the goods of the complainant?" 

Responding to the requirements of such a question, we cannot see 
that the particular link, or the fact that it was made by a particular 
party, was the consequential élément inducing trade. On the contrary, 
it was the old conception, skillfully advertised, that stimulated im- 
pulse and promoted trade. We therefore see nothing in the case to 
justify the conclusion that the défendant was representing its goods as 
the goods of the complainant. 

To hâve injunction remedy upon the ground of unfair compétition, 
independent of patent, trade-mark,, and trade-name rights, a party 
must show established good will and trade with respect to a particular 
article of manufacture. In short, the existence of good will as the 
resuit of trade is the substantial élément of the right. 

It has been said in the books that the right of a party for individual 
redress, based upon interférence with good will, is of modem growth, 
not mentioned by some of the early writers ; and it has often been 
said that it is difficult to give a légal définition of good will as the 
foundation of a right existing in trade. But Mr. Justice Story has 
defined the term "good will" as used in trade, and it seems to hâve 
been generally accepted and followed as covering the idea. It is: 

"This good will inay be properly enough descrUied to be the advantage or 
beneflt, which is acquired by an establishment, boyond the mère value of the 
capital, stock, funds, or property employed therein, in conséquence of the 
gênerai public patronage and encouragement, which it receives from constant 
or habituai customers, on account of its local position, or common celebrity, or 
réputation for sUill or affluence, or punctuality, or from otlier accidentai cir- 
cumstances or neeessities, or even from ancient partialities or préjudices." 
Story on Partnership, § 99. 

See, also, Hopkins on Trade-Marks, Trade-Names, and Unfair Com- 
pétition (3d Ed.) pp. 2, 3, 218, 228. 

Such a définition of the good will of trade being well enough, it 
will be seen that it is based upon the fundamental idea of constant or 
habituai customers, thus meaning that the good will must be something 
of substance, and something which in point of time has had a sub- 
stantial existence in the markets. It cannot be possible that équitable 
remedy was intended or should be afforded for the protection of trade 
impulse resulting from a sentimental and fanciful ephemeral pufif. 

It is difficult for us to perceive from what is shown in the record 
that the plaintiff's link had any substantial hold in the market as an 
article of manufacture, or that it was associated in the public mind 
with the Eisenstadt Manufacturing Company in such a sensé as to con- 
stitute the good will of trade in advance of the time at which the de- 
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fendant put its advertisement out and its article into the markets. As 
sufficiently explained by the court below, the parties were in the field 
at about the same time with their article of manufacture, or at least 
that the time of starting the two enterprises was within a very nar- 
row circle, a circle so narrow, we think, as to render the idea of good 
will inadmissible as a ground for équitable injunctive interposition 
based upon unfair compétition in trade. 

Our conclusion is that the décision of the court below was right. 

Decree of the District Court affirmed, with costs of this court. 



In re STATES PRINTING CO. 

CENTRAL TRUST CO. OF ILLINOIS v. MERGENTHALER LINOTYPE CO. 

MERGENTHALER LINOTYPE CO. v. CENTRAL TRUST CO. OF ILLINOJS. 

(Circuit Court of Appeals, Seventh Circuit. January 11, 1917.) 

Nos. 23G2, 2363. 

1. Bankbtjptcy <S=3267 — Sale by Trustée — Rights of Mortqagee. 

A raortgagee, who, witliout objection or demand for the property, per- 
mits the mortgagcd property to be sold by a trustée in bankruptcy undcr » 
court order for less than the secured debt, is limited in his preferred 
clalm to the proceeds of the sale, If he knew of the order for sale. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dlg. §§ 371, 380.] 

2. Bankruptcy <S=>267 — Sale by Trustée — Rights of Mortgagee — Value of 

Peoperty. 

Where mortgaged property is sold by the trustée in bankruptcy under 
orders of the court, preferred daim of the mortgagee is limited to the 
actual value of the property sold, even though he knew nothlng of the 
bankruptcy or the order for sale. 

[Ed. Note. — For other cases, see Bankruptcj', Cent. Dig. §§ 371, 380.] 

8. Bankruptcy ©=267 — Sale by Trustée — Mortgaged Property — Order. 
Where the recelver in bankruptcy, authorized to continue the business, 
secured an order nuthorizing It to soliclt bids for the sale of the assets 
free and clear of liens, the liens, if any, to attaeh to the proceeds of the 
sale, and a notice advised the credltors that. If bids were obtained in 
accordanee with an attaehed circular and approved, the assets would be 
sold wlthout further notice, the lions to attaeh to the proceeds, and the 
circular stated that tlie sale would be efCected as a going concern, an order 
for sale, made under the clrcumstances recited and before détermination 
of the valldity of liens contested by the recelver and trustée, reciting that 
a firm of auctioneere was willing to guarantee to realize a sum net to the 
estate which exceeded the liens claimed, and directing the recelver to pro- 
eeed to sell the assets under the gnaranty vrithout further notice, should 
be construed as shifting the lien, if any, of a chattel mortgage on part of 
the property to the proceeds of the sale of ail the assets, not merely to 
those of the mortgaged assets, sinee under the order the assets might hâve 
been sold as a going concern, and the mortgagee could not, therefore, hâve 
hid in the mortgaged assets and protected hls lien. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 371, 380.] 

Appeal and Cross-Appeal from the District Court of the United 
States for the Eastem Division of the Northern District of Illinois. 

©zsjFor other case» see same topic & KBY-NUMBER In al] Key-Numbered Digests & Indexes 
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In the matter of the States Printing Company, bankrnpt. From 
an Grder of the District Court, reversing that of the référée and al- 
lowing the lien claim of the Mergenthaler Linotype Company in full 
from the proceeds of the sale of the entire estate, the Central Trust 
Company of Illinois, trustée in bankruptcy, appeals, and the Mergen- 
thaler Linotype Company cross-appeals. Affirmed. 

See, also, 238 Fed. 775, C. C. A. . 

E. C. Tourje, of Chicago, 111., for appellant. 

Arthur B. Wilson and Charles E. Pope, both of Chicago, 111., for ap- 
pellee. 

Before MACK, ALSCFIULER, and EVANS, Circuit Judges. 

MACK, Circuit Judge. The détermination of this appcal turns on 
the construction of an order of sale made in bankruptcy proceedings 
under circumstances hereinafter more fully stated. 

[1,2] Appellant rightly contends that a mortgagee, who stands by 
and without objection or demand for the mortgaged property know- 
ingly permits a court order sale by a trustée in bankruptcy for less 
than the amount of the secured debt, will be limited in his pref erred 
claim to the proceeds of the sale. Furthermore, even if a mortgagee 
knows nothing of the bankruptcy, the sale, or the order, his recovery 
would be limited to the actual value of the property sold. But, in the 
instant case, the situation is not so simple ; it is, in fact, complicated 
not only by the trustee's déniai, both before, at the time of and after 
the sale, of the validity of the mortgage lien,- but still more by the- 
language of and the circumstances surrounding the entry of the order 
of sale. 

[3] The auction sale was held witliin three weeks of the adjudica- 
tion in bankruptcy, under an order entered over two weeks earlier and 
during a receivership. The property, four linotype machines, was not 
perishable; the validity of the liens had not been determined; the 
property covered by the mortgage was not even appraised separately, 
but only jointly with four other machines ; tlie secured indebtedness, 
if the mortgage was valid, was in excess of the minimum légal sale 
price, when not approved by the court, three-fourths of the appraised 
value, if it be assumed that one-half of the appraised value is attrib- 
utable to each set of four machines ; thus it was clear that there might 
hâve been no equity for the estate. Under thèse circumstances, the 
mortgagee might well bave sought a separate appraisement of the 
mortgaged property, a delay in the sale of this property until the ques- 
tion of validity of the lien had been determined, and, if this were fa- 
vorable to it, a relinquishment of the trustee's possession. Its failure 
so to act, after full knowledge of the facts, would ordinarily preclude 
it from now objecting to the sale or to the recovery of more than 
the amount actually realized for the property in question. If, how- 
ever, the order of sale, either in express words or inferentially, in view 
of ail the surrounding circumstances, should be construed as shifting 
the lien, if any, on the entire proceeds of the sale of ail the assets, tVien 
the mortgagee would be entitled to payment in full of its secured debt. 
And, in our judgment, this is the fair construction of the order. 
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The recelver appointed on the filing of the pétition in bankruptcy 
and aiUhorized to continue the business, within three days thereafter, 
secured an order of the court which, as stated in a later notice to 
<:reditors, authorized it to solicit bids for the sale of the assets of 
the estate, free and clear of liens, the liens, if any, to attach to the 
proceeds of any sale. The notice further advised tbe creditors tliat 
the matter would corne on for hearing on a certain day, at which, if 
bids were obtained in accordance with an attached circular, and ap- 
proved, the assets would be sold without further notice ; the liens, if 
any, to attach to the proceeds. The circular attached was a solicita- 
tion of bids. It enumerated the assets, including good will, and stated 
that the receiver was continuing the business and that "the sale will 
be efïected as a going concern." 

When the matter came on for hearing the court inquired and was 
advised that the liens aggregated sorae $30,000. The receiver had 
reported a guaranteed bid of $38,000 from a firm of auctioneers. 
Thereupon the order for the sale was entered. After reciting that a 
certain firm of auctioneers "are willing to guarantee to realize the 
sum of $38,000 net to the estate, if permitted to sell said assets at 
public auction, and it further appearing that said offer is the highest 
and best made," the order directed the receiver to proceed "to sell said 
assets at public auction under said guaranty without further notice to 
creditors." 

While this order, accepting in this manner the guaranteed bid, was 
not a présent sale of the property to the auctioneers for $38,000, it 
was an acceptance of the guaranty that the auction, which they were 
thereby authorized to conduct, would bring at least this amount into 
the estate. The method of conducting the public auction sale was then 
discretionary with the auctioneers. They could lawfully hâve sold in 
bulk, if in their honest judgment, or after a sale by lots had been at- 
■tempted, a larger sum would thereby be realized, The court, with full 
knowledge that the claimed liens would not exhaust the guaranteed 
proceeds, and without objection by the lienholders, thus authorized a 
sale which could hâve been so conducted as to make it impossible to 
ascertain the proceeds of any spécifie mortgaged property, to which 
the lien could attach. As the order of sale is but in furtherance of 
the earlier order directing the solicitation of bids for the property, 
free and clear of liens, tlie latter to attach to the proceeds, the two 
must be construed together. Concededly, the liens are not entirely 
lost by the failure of the mortgagees to file pétitions before the sale, 
demanding possession. If, then, the liens are preserved, and if the 
order is to be construed as preserving them, it can fairly be construed 
only as shifting ail of them to the entire proceeds, guaranteed at not 
less than $38,000. The alternative is that if, in the judgment of the 
auctioneer, a sale by lots should be made, the lien would attach to 
the proceeds of the mortgaged property thus sold, with perhaps an 
addition of some part or proportion of the money to be paid under 
the guaranty, should the entire sales proceeds be less than $38,000; 
if, on the other hand, the auctioneer should sell the business as a whole, 
then, while the lien is to attach to the entire proceeds or to the entir« 
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$38,000, it must be limited to the value of the mortgaged property, 
and this value is to be ascertained by the court only after the goods 
themselves will hâve been sold and disposed of. 

The order must be construed as of its date; the fact that the 
auctioneer subsequently determined to sell in single lots instead of 
as a going concern is immaterial. It would be manifestly unjust to 
subject the mortgagees to this possibility of a bulk sale and thus to 
deprive them of the opportunity of protecting themselves by bidding 
in the property in which they were interested, witlrout protecting them, 
should their liens be established. The alternative construction of 
the order, necessitating proof of actual value after the property shall 
hâve been disposed of , gives no such protection. 

The receiver's activities brought about this very early sale and this 
method of conducting it. The trustée, appointed the day before the 
auction sale, subsequently ratified the receiver's acts. The mortgagees 
cannot be charged with fault or négligence in acquiescing therein. 
They relied upon, and, in our judgment, were justified in relying upon, 
the orders as giving them full protection, if they subsequently estab- 
lished their liens. 

The order of the District Court, reversing that of the référée, and 
allowing tlie concededly valid lien claim in full to be paid out of the 
proceeds of the entire estate, must therefore be affîrmed. 



KJASKO V. PENNSYLVANIA COAL & COKK CORP. 

(Circuit Court of Appeals, Third Circuit. April 12, 1017.) 

No. 2169. 

Master and Servant ®=5287(11) — Injuries to Servant — Question for Jury 
— Négligence oir Masi'er. 

In an action for the death of an employé, where it wïis conceded that 
the négligence of a fellow employé in touching the signal bell while de- 
ceased was removing a, car from the elevator was a cause of the acci- 
dent, évidence held not to show that négligence of the employer in failing 
to repair the signal wire was a eoncurrlng cause, so that! the trial 
court properly directed a nonsuit. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1067.] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Action by Anastasia Rjasko against the Pennsylvania Coal & Coke 
Corporation. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

George C. Bradshaw and Thomson & Bradshaw, ail of Pittsburgh, 
Pa., for plaintiff in error. 
P. J. Little, of Ebensburg, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

<Ë==>For other cases see same topic & KBY-NUMBKR In ail Key-Numbered Digests & Indexes- 
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McPHERSON, Circuit Judge. The plaintiff, an Austrian subject, 
sued the défendant, a Pennsylvania corporation, to recover damages 
for the death of her husband, who was a laborer at one of the com- 
pany's mines, and was killed by an accident about 2 o'clock in the 
afternoon of January 21, 1914. In the District Court she was 
nonsuited on the ground that his death was immediately caused by 
the négligence of a fellow servant; before us, this négligence is not 
denied, but the plaintiff asserts that the company also was négligent, 
and that the jury should hâve been allowed to décide whether its 
concurrent fault was an effective cause of the death. Grand Trunk 
Railway v. Cummings, 106 U. S. 700, 1 Sup. Ct. 493, 27 L. Ed. 266; 
Koelsch V. Phila. Ce, 152 Pa. 355, 25 Atl. 522, 18 L. R. A. 759, 34 
Am. St. Rep. 653. Assuming that the separate but concurring négli- 
gence of two pcrsons fumishes a cause of action against either, we 
hâve not found in this record sufficient évidence of the company's 
fault to require submission to the jury. 

The stateme.nt of claim charges that the company failed to maintain 
a signal wire "in a safe and proper condition, but allowed the same 
to become worn and out of order and unreliable, so that it was un- 
safe to make use of the same, and, by reason of the signal wire giv- 
ing a wrongful and improper signal" at the time a car full of coal 
was being hoisted from the mine, the plaintiff's husband was acci- 
dentally knocked from the elevator while attempting to remove the 
car therefrom, and was killed by falling down the shaft. The wire 
ran from the engine room to the hoisting elevator that brought the 
cars to the surface, and carried the signais that governed the elevator's 
movement. During the two or three weeks before the accident there 
were some occasions when the wire did not work properly, but reports 
were made to the person in charge of such matters and the difficulty 
was remedied at once. No évidence was offered tending to show the 
cause for thèse occasional troubles, or describing the condition of 
the wire or of the push button. About 7 o'clock in the morning of 
January 21 the bell failed to work, but report was promptly made, the 
defect was attended to, and thereafter no trouble was experienced 
until just before the accident. When a loaded car was brought up 
from the mine, the normal course of events seems to hâve been this: 
The elevator carrying the car would be hoisted a little above the 
surface, and a signal would then be given to stop. The dogs or rests 
on which the elevator was to be supported would then be adjusted, and 
a signal of two bells would be given to lower the elevator thereon. 
This movement would bring the car level with the surface, and there- 
upon the laborers on duty would take the car from the elevator. At 
the time of the accident both thèse signais had been given, the car 
had been lowered on the rests, and the men were engaged in remov- 
ing the car. At this moment Louis Patz, one of the laborers, on his 
own motion took off the cap surrounding the push button. Why he 
did this seems in some doubt. He said it was because the bell "didn't 
ring" and he "wanted to see what was the matter with it" ; but as he 
also said in the same connection that he had given the. signais we hâve 
just referred to and that they had been obeyed, we may fairly sup- 



250 241 FEDERAL REPORTER 

pose him to mean that he may hâve found some difficulty in ringing — 
probably had been obliged to press the button more than once. At 
ail events, the situation had become safe; the signais had been trans- 
mitted correctly, the elevator was at rest, and the other laborers were 
removing the car. Nothing would hâve happened if Patz had not 
meddled with the bell, but he chose this moment to lay hands on the 
cap. If something had gone wrong, it was not his business to set it 
right ; his duty was to report, so that a skilled man might be called 
in. But at this unfortunate instant he interfered, probably out of 
curiosity, and did something that caused a signal of one bell to be 
carried to the engineer, who naturally obeyed it and raised the eleva- 
tor. But the car was then only partly ofï, and of course was tipped 
up and then fell back down the shaft. The deceased went down also 
and was killed, and some évidence tended to show that he would 
hâve escaped if he had not been on the elevator in a dangerous and 
unusual place. We lay no weight on this, however, as no point was 
made of it on the argument of this writ. 

On the facts thus stated we think the nonsuit was right. The sole 
cause of the accident was the négligence of Patz, and no négligence 
of the Company is shown to hâve concurred. There was no proof 
that the care of the bell had been neglected, and it is certainly com- 
mon knowledge that electric bells sometimes fail to ring at the first 
attempt. Whenever this happened at the shaft in question the proper 
attention was available, and indeed such attention had been given 
earlier in the day. So far as appears, there was then no reason to 
anticipate further trouble, and in fact the signais just preceding the 
accident had been correctly transmitted. After the elevator had come 
to rest, no signal was required until the car had been removed, and 
we think it clear that this unfortunate occurrence was wholly due to 
the meddling of a fellow servant outside of his duty. 

The judgment is afl&rmed. 



PENNSTLVANIA R. CO. t. PEICB. 

(Circuit Court of Appeals, Third Circuit. Aprll 9, 1917.) 

No. 2208. 

Raileoads ®=>222(1) — Injubies feom Opération — Liability. 

Where a rallroad Company, whlch elevated Its tracks, placed the 
foundatlon of such elevated tracks agalnst the foundation of plaintlfï's 
house, and by reason thereof the vibrations made by the trains caused 
the walls of plaintiff's premlses to crack open,' the rallroad Company is 
not Uable; it not appearlng that its foundatlons were improperly con- 
structed or extended beyond its right of way, or that its trains were 
carelessly operated. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dlg. § 720.] 

In Error to the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

Action by George C. Price against the Pennsylvania Railroad Com- 

®:=>For other cases eee same topic 4 KEY-NUMBER in ail Key-Numbered Dlgetits & Indexes 
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pany. There was a judgment for plaintiff, and défendant brings er- 
ror. Reversed. 

Thomas L. Gaskill and Gaskill & Gaskill, ail of Camden, N. J., for 
plaintifï in error. 

Ethan P. Wescott and Wescott & Weaver, ail of Camden, N. J., 
for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY. Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case, originally brought in 
a State court and thence removed on the ground of diversity of citizen- 
ship, George C. Price, a citizen of New Jersey, sued the Pennsylvania 
Raiiroad, a corporate citizen of Pennsylvania, to recover damages 
for in jury alleged to hâve been done to a house adjoining the elevated 
tracks of said raiiroad in the city of Camden. The case was tried, 
and resulted in a verdict for the plaintiff. On entry of judgment there- 
on, the défendant sued out this writ, assigning for error the court's 
refusai to give binding instructions in its favor. 

The plaintifï's statement of claim sets forth that plaintifï was the 
owner of a house and lot in Camden, that défendant constructed an 
elevated raiiroad adjoining such house, that it placed the foundation 
of such elevated track against the foundation of the plaintiff s house, 
and "that because of the circumstances hereinabove set forth, the vi- 
brations made by trains, operated by the défendant over said tracks, 
hâve caused the walls of the above-described property to crack open," 
etc. 

There is no proof that the foundations of the elevated tracks were 
not properly constructed, that they extended beyond the line of the 
railroad's right of way, or that its trains were carelessly operated. 
The question involved, therefore, is whether the raiiroad is liable for 
the vibration incident to the proper use of trains on proper founda- 
tions built on its own right of way, for into that question the case 
revolved itself under the pleadings and proof. 

The holdings of this court in Roman Catholic Church v. Pennsvl- 
vanla Raiiroad Co., 207 Fed. 897, 125 C. C. A. 629, L. R. A. 191 5E, 
623, which followed Beseman v. Pennsylvania Raiiroad Co;, 50 N. 
J. Law, 235, 13 Atl. 164, answer that question in the négative, and 
as there was no évidence whatever that the raiiroad was doing any- 
thing else than properly operating its trains over proper appliances lo- 
cated on its own property, it follows there was no ground for sub- 
mitting to the jury a question of the railroad's négligence. 

The judgment below will therefore be reversed. 
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HOME TELEPHONE CO. v. HOME DRBDGING CO. et aL 
(Circuit Court of Appeals, Fifth Circuit. March 12, 1917.) 

No. 2895. 

Appeal from the District Court of the United States for the South- 
ern District of Alabama; Harry T. Toulmin, Judge. 

Suit in admiralty by the Home Téléphone Company against the 
Home Dredging Company and dredge No. 4; Home Dredging Com- 
pany, claimant. Decree for respondents (241 Fed. 201), and libelant 
appeals. Affirmed. 

Palmer Pillans, of Mobile, Ala., for appel 1 an t. 
T. M. Stevens, of Mobile, Ala., for appellees. 

Before PARDEE and WAEKER, Circuit Judges, and GRUBB, 
District Judge. 

FER CURIAM. We hâve examined the record and briefs in this 
case, and we reach the same conclusion as to the facts and law as in 
the lower court. 

The judgment appealed from is affirmed. 



EVANS T. ASSOCIATED AUTOMATIC SPRINKLER CO. 

(Circuit Court of AppeaJs, Third Circuit. March 29, 1917.) 

No. 2150. 

1. Patents <g=90(5) — Priority of Invention — Rcle of Evidence. 

• On the question of priority betvifeen tvvo inventors, each of whom used 
reasonable diligence in adaptlng and perfeeting liis invention by redueing 
it to practice, each cun carry the date of his invention back to the date of 
his conception and dlsclosure, and the one who flrst conceived and dis- 
closed his Invention, and with reasonable dilisence connected hls con- 
ception wlth its réduction to practice, is the original and flrst Inventor 
under the statute, wlthout regard to which of the two first completed the 
réduction to practice. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. § 116.] 

2. Patents ©=91(1) — Peioritt of Invention — Bubden of Pkoof. 

In a coûtest between rival Inventors for priority of invention, where 
both hâve reduced thelr conception to practice, the burden is on the 
second reducer to practice to show hls prior conception, and to establlsh 
the connection between hls conception and its réduction to practice by 
proof of due diligence. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. i 121-.] 

3. Patents <a=391(3) — Pkiokity of Invention — Bubden and Measuee of 

Peoof. 

Where, through inadvertenee. Interférence was not declared between 
two pendlng applications for the same invention untU after a patent had 
been issued to the Junior applicant, who brought suit for Infringement 
against the other applicant, and interférence proceedings later declared 
were suspended to awalt the détermination by the court of the issue of 
priority of Invention, the patentée, although the second constructive re- 

®=>For other cases see same topic & KEY-NUMBER la ail Kef-Numbered Digests & Indexes 
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ducer to practice, by his application Is not required to establlsh hls prior 
date of invention bej'ond a reasonabie doubt, but only by a fair prépondér- 
ance of évidence, in accordance witli tbe i-ule governing in Interférence 
proceedings in the Patent Office. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 123.] 

4. Patents <S=328 — Validitt — Fusible Link fob Automatic Sprinkder 
Head. 

The Evans patent, No. 1,120,462, for a fusible link for a sprinkler head 
of an aiitomatic fire extinguisher System, held void for priority of in- 
vention by another. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by Powell Evans against the Associated Automatic 
Sprinkler Company. Decree for défendant, and complainant appeals. 
Affirmed. 

For opinion below, see 229 Fed. 1007. 

Hovirson & Howson, of Philadelphia, Pa. (Charles H. Howson,.of 
Philadelphia, Pa., of counsel), for appellant. 

Hector T. Fenton and Frederick A. Blount, both of Philadelphia, 
Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an action for infringement. 
The patent in suit (No. 1,120,462) was granted Powell Evans, Decem- 
ber 8, 1914, on an application filed March 13, 1914. The défense is 
invalidity by reason of an alleged prior invention of one Arthur C. 
Rowley, whose application for a patent was filed May 22, 1913 (Sériai 
No. 769,139) and is still pending. To overcome the effect of the 
prior application of Rowley (the defendant's inventer), the plaintiff 
claimed and produced évidence to prove a prior conception and dis- 
closure of his invention of a date not later than November 21, 1912, 
and a réduction to practice by January 1, 1913. Opposed to this, the 
défendant claimed that the invention of the patent had been conceived 
by Rowley even before that date and had been reduced to practice in 
1905, and claimed a f urther disclosure and réduction to practice about 
November 6, 1912. The trial court found that the date of Evans' 
invention was not before January 1913, while that of Rowley was 
some time prior to November 21, 1912, and accordingly held the patent 
invalid. 229 Fed. 1007. Error is charged to the court in failing to 
find November 21, 1912 as the plaintiff's date of invention, and in 
finding the date of the defendant's invention any time prior to Novem- 
ber 28, 1912. 

Two questions are raised on appeal ; one is a question of priority 
of invention, a question of fact as close as the dates upon which it 
turns; the other relates to the rule of évidence by which the question 
of priority is to be determined. 

[1] The law upon the question of priority of invention is well es- 
tablished. As the évidence shows that both inventors used "reasona- 

^=jFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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ble diligence in adapting and perfecting" their inventions by reducing 
thera to practice, each can carry the date of his invention back to the 
date of his conception and disclosure (Christie v. Sej'bold, 55 Fed. 
69, 75, 76, 5 C. C. A. 33 ; Automatic Weighing Machine Co. v. Pneu- 
matic Scale Corporation, 166 Fed. 288, 298, 300, 92 C. C. A. 206), 
and the one who first conceived and disclosed his invention and with 
reasonabl*- diligence connected his conception with its réduction to 
practice is the "original and first inventer" under the statutes, without 
regard to which of the two first completed the réduction to practice. 

[2, 31 It is also well established as a rule of évidence that in a con- 
test beWeen rival inventors for priority of invention, where both 
hâve reduced their conceptions to practice, the burden is on the sec- 
ond reducer to practice to show his prior conception and to establisli 
the connection between his conception and its réduction to practice by 
proof of due diligence (Christie v. Seybold, supra; Wurts v. Har- 
rington, inf ra) ; but before that rule can be applied in this case we 
must first détermine which of the two first reduced his invention to 
practice, and by what rule of évidence that fact is to be found. 

It appears that the applications of Evans and Rowley, involving the 
identical subject matter, were pending in the Patent Office at the same 
time. The conflict between the two was not observed, and through 
inadvertence the Evans patent upon a junior application was issued 
over the Rowley senior application without interférence proceedings 
having been declared. Upon discovering its mistake, the Patent Of- 
fice declared an interférence between the issued Evans patent and the 
pending Rowley application. In the meantime this action was brought 
for infringement of the patent, raising hère the précise issue framed 
by the déclaration of interférence. The interférence proceedings are 
still pending in the Patent Office, but hâve been suspended, with the 
approval of the Commissioner of Patents, to await the décision of this 
case, whereupon it is stipulated the losing party will file a concession 
of priority in favor of the other party, and thereby dispose of the in- 
terférence. 

While it thus appears that we are really trying an interférence issue 
raised but not prosecuted in the Patent Office, the défendant urges 
that we should not apply the rules of évidence there applicable in 
such an issue, but that Evans, because of the inadvertent issue of a 
patent to him upon his junior application, must overcome the senior 
application of Rowley and establish beyottd a reasonable doubt his 
prior date of invention just as though Rowley had been regularly 
granted a patent on his prior application, sued Evans for infringement, 
and Evans in défense had denied the validity of the patent because of 
anticipation or priority or want of novelty. 

We do not understand this to be the rule in respect either to the 
junior or senior applicant. Though a patent bas been granted Evans, 
the controversy is still one between rival applicants for a patent for 
the same invention. Evans, being the junior applicant, receives, and 
in fact, claims no advantage of position on account of the grant of 
the patent to him; while Rowley, having nothing more than an ap- 
plication, can claim only the advantage arising from its seniority. 
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That advantage is to cast the burden of proving priority of înventiori 
by actual réduction to practice upon his adversary, who by his junior 
application bas shown himself to be the second reducer to (construc- 
tive) practice. By what character of évidence must this burden be 
sustained? Certainly not by évidence of prior invention conclusive in 
character or beyond a reasonable doubt as contended by the défend- 
ant, for évidence of that character is required only to overthrow the 
grant of a patent and is predicated' upon the fact that a patent has 
been granted. Rowley has not been granted a patent and may never 
be granted one. Before he is entitled to a patent he must establish 
his daim to invention, and when that claim- is challenged in the Pat- 
ent Office by a rival inventor he must establish his priority of inven- 
tion in just such an issue as the one before- us. Until he has succeeded 
in that issue he is not entitled to a patent, and until he has been reg- 
ularly granted a patent he cannot invoke a rule of évidence intended 
especially and solely for the protection of a patent grant. He must 
therefore try the issue according to the rules of évidence applicable 
to that issue without the aid of a presumption of a patent grant, and 
as the issue hère is identicàl with and is really a substitute for that 
declared in the interférence proceedings in the Patent Office, we think 
the rule as to the burden and quantum of proof to sustain such an 
issue which prevails in that forum should be applied hère. That rule 
is, that between rival applicants for a patent, to one of whom a pat- 
ent has been granted, the patent is disregarded, and the burden of 
proving priority of invention devolves upon the junior applicant, who 
in sustaining that burden is controlled by the ordinary rules of courts 
of law with respect to the burden of proof, and is required to estab- 
lish his priority only by a fair prépondérance of évidence. Wurts v. 
Harrington, 79 G. G. 337; Id., 10 App. D. C. 149. We shall there- 
fore inquire for which of the contestants the évidence preponderates. 

[4] The invention involved is a fusible linlc for a sprinkler head of 
an automatic fire extinguishing system. As the date and not the 
character of the invention is the issue, we are not concerned with its 
mechanism. In determining that date it is important to note that 
Evans and Rowley were independent inventors; that while they may 
hâve had their initial and elemental conceptions at différent periods, 
they nevertheless worked along parallel lines, took identical steps, 
made similar disclosures, pursued their réduction to practice with 
equal diligence, stumbled upon an impediment in another patent, avoid- 
ed it in the same way, and ultimately produced the same inventive 
resuit, ail within periods of time separated by but a few days. The 
question is, which was lîrst in conception and disclosure. 

We shall state merely in outline the évidence which. we think con- 
trôla the case. 

Evans produced a drawing of a link which he claimed embodies 
his conception and constitutes his disclosure. Upon the drawing is the 
date of January 5, 1913. Added to the inference that the date ap- 
pearing upon the drawing is the date of the conception and disclosure 
is the sworn Preliminary Statement of Evans fîled in the interfér- 
ence proceedings in the Patent Office in which he said: 
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"That he conceived the invention set fortti in tlie déclaration of interfér- 
ence iu or about the montli of January 1913; tliat In or about tlie month 
of January 1913 lie first made drawings of the invention; that in or 
about the month of January 1913 he tirst explained the Invention to others; 
tliat he flrst embodied his invention in a full slzed machine, which was 
completed and successfully tested in or about the month of January 1913." 

If Evans is bound by this évidence and is estopped to produce tes- 
timony différent from' and in conflict vvith it, we must hold with the 
court below that Evans was not the first inventor, for Rowley's con- 
ception and disclosure were conccdedly anterior. 

But Evans explained the date on the drawing (without satisfactorily 
explaining the damaging admission in his Preliminary Statement) by 
testifying that he selected the date and put it on the drawing more 
than a year after it was disclosed, in order to avoid raising an issue 
with an employer concerning a contract touching inventions, which 
contract, while nominally in force until December 31, 1912, had prior 
to that time been verbally rescinded, and that the real date of dis- 
closure was November 21, 1912. Without finding error by the trial 
court in holding Evans to his admitted date of disclosure we are in- 
clined to test the case by his claimed date of disclosure. On that 
date (November 21, 1912) it was shown quite persuasively that Evans 
handed the drawing (afterwards dated January 5, 1913) to his fore- 
man and directed him to make dies for links pursuant to that dis- 
closure and his supplemental instructions. The foreman prbceeded 
with reasonable diligence to make dies for links first in three parts 
with corrugations in différent numbers, but encountering the Hibbard 
patent for a similar three-part link, reduced it to two parts, thereby 
producing the link of the patent and reducing the invention to actual 
practice. 

Rowley claimed that he conceived the idea of his invention as early 
as 1905 and disclosed it by drawings in 1907 and 1911, but because 
of lack of money did not reduce it to practice until 1912. It is clear 
that Rowley could not stop with his early drawings and disclosures 
for what appears an unreasonable time, and then on his subséquent 
application for a patent hold his field of invention against a rival in- 
ventor whose conception of the same invention was later. Nor in this 
issue of priority can he succeed upon what amounts to his uncor- 
roborated testimony. We shall therefore limit our considération of 
Rowley's date to the period beginning November 1, 1912. Upon that 
date he and others testified that he went into the employ of the de- 
fendant company and upon disclosing his conception to its manager 
was at once set to work to make suitable dies. It appears that, like 
Evans, he began witli a three-part link, and like him encountered 
the Hibbard patent, for a similar three-part link, and again like Evans 
he avoided that patent by reducing it to a two-part link, producing in 
actUal practice with due diligence the link in controversy. The date 
of November 1 as the date of Rowley's employment was testified 
to by several witnesses. It was further testified that on November 4 
he showed a drawing of the link to his employer, who instructed him 
to make the link. The date was fixed by the employer by the fact that 
the day following, being Election Day, was a holiday, and on that 
day he went to New York. He testified that upon his return on the 
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6th, Rowley showed him the completed link. Thus November 6th 
was fixed by Rowley and others as the date of his réduction to prac- 
tice. It was further testified that during the months of November 
and December, Rowley continued to develop the link, and upon an- 
other holiday, namely Thanksgiving Day, November 28, the manager 
again went to New York and while there showed his brother one of 
Rowley's two-part links, and discussed its merits with him. This évi- 
dence would be conclusive were it not that some one is wrong in his 
dates. While two witnesses testified that Rowley entered the employ 
of the défendant on November 1, it was shown by very convincing 
testimony that during the period from November 1 to November 7, 
Rowley was in the employ of another sprinkler company, and that the 
earliest date upon which he could hâve entered the employ of the 
défendant was November 8. Resolving this conflict of testimony 
against Rowley, we shall consider the date of his employment as No- 
vember 8. It was testified and not disputed that Rowley disclosed his 
conception to his manager upon entering the defendant's employ; 
that he entered its employ on Friday (either November 1 or Novem- 
ber 8), and that he made the dies for the first link on "Monday fol- 
lowing (his) starting" with the défendant. It was further testified 
that it did not take more than one-half hour to make the dies. This 
testimony was supplemented by other testimony that at that time and 
for a period following, Rowley was the only employé of the défendant 
company, which was just beginning the business of manufacturing 
sprinkler appliances, and that he was exclusively occupied in develop- 
ing, testing and making the sprinkler head link he had conceived and 
disclosed to his employer. We are of opinion that, taking Evans at 
his claimed date of November 21, it was shown by a prépondérance 
of évidence that Rowley conceived and disclosed his invention and was 
diligently engaged in reducing it to actual practice before Evans' 
claimed date of conception and disclosure, and therefore direct that 
The decree below be affirmed. 



WARD V. ROGERS BROS. CO. 
(Circuit Court of Appeals, Ninth Circuit. Marcli 5, 1917.) 

No. 27T5. 

1. Patents <S=5328 — Infringement — Process of Making Roadwats. 

Tlie Ward patent, No. 091,043, for a process of making roadways, which 
conslsts in atomizing oil in contact with the air before it falls on the 
surface of the roadway, construed, and held not infringed. 

2. Patents <S=»157(1) — Construction — Excluding Prior Devices. 

A patentée is to be held to that construction of his patent which does 
not include anything disclosed by prior patents or devices in public use, or 
known to the public. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 229, 230.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

©=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
241 F.— 17 
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Suit in equity b/ Joseph E. Ward against the Rogers Bros. Com- 
pany. Decree for défendant, and complainant appeals. Affirmed. 

Frederick S. Lyon, of Los Angeles, Cal., for appellant. 
Hartley Shaw, of Los Angeles, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Appeal from a decree of the District 
Court for the Southern District of California, Southern Division, dis- 
missing the complaint in an action for infringement based upon letters 
patent 991043, granted to Joseph E. Ward, May 2, 1911, for a process 
of making roadways. The défendant set up noninfringement and 
that the patent was void by anticipation. 

[1] Plaintiff, in his spécification, stated that the main object of his 
invention was "to reduce to a minimum the amount of oil required in 
making the roadway." In describing his process he said: 

"The process consists essentlally in applylng tUe oil to the road surface In 
a. condition of suspension in the air in such manner that the oil as It 
settles into contact wlth the road surface permeates the road surface by 
reason of its fine state of division, forming a coating over each solid partlcle 
in the road surface, so that in the stirring and compression of the road sur- 
face by the ordinary trafflc thèse solid partlcles will be compaeted together 
and will be caused to form a waterproof compact mass, the oil acting as a 
blnder." 

The claims of the patent are as f oUows : 

"1. The process of making a roadway, whlch consists In atomlzlng oU In 
contact with air, in such manner that the oil tends to remain suspeuded In 
the air for an appréciable time, bringing the atomlzed oil and air into con- 
tact with a porous road surface, causiug the oil to permeate the porous road 
surface while still in atomlzed condition, and causing the atomlzed oil to 
t>e deposited on the material of the road surface while said materlal is agi- 
tated and partly suspended. 

"2. The process of making a roadway which consists In atomlzlng oil in 
contact with air, maintainlng the oil in atomlzed condition and suspended in 
the air an appréciable time prior to bringing it Into contact with a porous 
road surface, causing the deposit of atomlzed oil on the road surface in a 
thin layer of atomlzed oil partlcles, thereby maintainlng the maximum sur- 
face of exposure of the oil to contact with the air and with the material of 
the roadway for hardening of the oil and binding the same to the road ma- 
terial by oxldatlon." 

It will be observed that the first claim calls for : Atomizing oil in 
contact with air in such manner that the oil tends to remain suspended 
in the air for an appréciable time; pressing the atomized oil and air 
into contact with a porous road surface ; causing the oil to permeate 
the porous road surface while still in the atomized condition ; causing 
the atomized oil to be discharged on the material of the road surface 
while such material is agitated and partly suspended. 

In the second claim the call is for; Atomizing oil in contact with 
air; maintainlng the oil in atomized condition and suspended an ap- 
préciable time; bringing this oil into contact with a porous road sur- 
face ; causing the deposit of atomized oil on the road surface in a 
thin layer of atomized oil particles; maintainlng the maximum sur- 
face of exposure of the oil to contact with the air and the material 
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of the roadway for hardening the oil and binding the same to the road 
materîal by oxidation. 

In both claims there is a restricted form whereby an essential élé- 
ment of the process is the atomizing of oil in contact with air and 
that the oil be applied in such atomized condition to a porous road 
surface. The atomizing of the oil is described as follows : 

"The oil is forced by the pump 8 through the atomizing nozzles under suffi- 
fient pressure to secure atomization, and the openlngs for the atomizing 
nozzles are sufficiently contracted to insure that, as the oil issues under such 
pressure, it will on encounterlng the air be broken up Into such fine parti- 
des that it tends to remain suspended in the air for an appréciable lerigth 
of time, formlng a mist or mixture of air and minute partlcies of oil. Thls 
opération of finely divlding the oil to form a mixture with air is well under- 
stood under the term 'atomization' and the function of the opération In my 
process is to render the oil capable of permeation or diffusion Into and be- 
tween the soUd particles and surface of the roadway, the mixture of air and 
atomized oil having in thls respect the properties of a gas as distinct from 
those of a liquid or solid." 

The inventer has thus made clear that his process is a cloud or 
oily mist, in contradistinction to the application of oil to the road sur- 
face in an unbroken stream or sheet. Again, he says in his spécifica- 
tion: 

"Where oil is deposlted on the roadway by means of the ordinary sprinkling 
nozzles, or by means of forcing the oil in a solid stream into violent contact 
with the surface of the roadway, the oil tends to collect in pools and has to be 
violently forced into the interstices of the roadway by mechanlcal action, for 
the reason that roadway surface dust particles, etc., hâve no capillary at- 
traction for the oil, but rather tend to repel the same until they hâve been 
actually wetted with it ; but, by reduclng the oil to an atomized condition 
and suspending it In the air, it is caused to enter the porous surface of the 
roadway and to penetrate between tho dust particles by a process of diffusion.'' 

[2] Plaintifï is to be held to a construction of his patent whereby 
nothing shall be included which is disclosed by prior patents of devices 
prevailing in public use ôr known to the public. Hubbell v. United 
States, 179 U. S. 77, 21 Sup. Ct. 24, 45 L. Ed. 95. This being the 
correct rule, the patent does not include the application of oil in a 
sheet or film, because it appears that in 1900 there was a device, known 
as the Studebaker sprinkler, commonly used to apply oil to roads. 
In the Studebaker sprinkler the oil was discharged by the pressure 
of gravity from the tank in which the oil was carried, there being a 
cylindrical head connected with the oil supply. There was a trans- 
verse slot in the head, capable of being reduced to regulate the quan- 
tity of oil supplied. The oil was discharged in a fan-shaped sheet, 
which spread out until the oil struck the ground ; the slot being car- 
ried about two feet above the ground. It appears, also, that before 
plaintifï invented there was another machine in use by which oil was 
discharged on a road through a séries of pipes flattened at the end, 
so as to discharge the oil in a fan shape ; and still another device was 
used about 1906 or 1907, wherein the oil was discharged from a pipe 
into a pan, so that the oil ran off the edge of the pan and fell on the 
road in a thin sheet. 

It is true that in the devices just referred to there was much less 
pressure than is to be found in the plaintiff's machine, and that as 
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a conséquence the oil was not forced to the ground with so much 
velocity. Obviously, therefore, there was greater time for the effect 
of the air to operate than where the oil was forced to the ground with 
velocity. The atomization claimed by the plaintiff herein is limited 
to that which makes a mist or mixture of air and minute particles of 
oil. An expert witness for the plaintiff said that he thought that the 
term "suspended in the air," as used in the patent, meant this : 

In the passage of the oil from the nozzle through the air, "in one sensé it 
is suspended in the air the same as any body moving in the air, a cannon 
bail or a bullet." 

The witness also said that the oil, passing from the nozzles down, 
interfered with the air in passing through it, with a tendency to eut 
the particles of oil with the air, and when the oil struck the ground 
with the force given by the pump it penetrated the dust or dirt of the 
surface and mixed with the dust, and the oil carried down was held 
in those spaces, and to an extent mixed or suspended with the air. 
His theory was that when the air was brought into contact with the 
particles of oil, so that the oil absorbed the air and operated to oxidize, 
the effect was to thicken the film' that was put on the road. Witness 
thought that the defendant's machines in opération produced the same 
effect; that they gave the same fan shape and produced the same ef- 
fect on the road. 

Plaintiff argues that Ward conceived the idea to force the oil against 
and into the particles of the road surface, as well as to divide up the 
oil into an atomized or broken condition, so that the particles of oil 
carried air with them. The argument is that the drawings of the 
Ward patent show a forcible projection downward of the oil, and 
that the forcible projection downward of the oil under pressure pro- 
hibits any suspension of the oil in the same sensé that the oil parti- 
cles "floated in the air." "Suspended in the air," appellant says, 
means that the particles of oil shall be suspended in the air when pro- 
jected in between the paiticles of the road surface, so that the oxida- 
tion will be rapid and the natural tendency of the road particles to 
repel the oil overcome. We are asked to give such chemical sensé 
interprétation to the term "suspension in air" as will accord with such 
chemical action as described by plaintiff's witnesses. 

The trouble with this reasoning is that the patent makes no référ- 
ence to suspension after the mist reaches the road surface, but does 
refer to the oil in suspension in the air settling into contact with the 
road surface. But the words which call for atomizing oil in such 
manner that the oil tends to remain suspended in the air for an ap- 
préciable time limit the claim' of plaintiff to the atomizing and mixing 
process, and not to the broader one of applying to oil pressure in ad- 
dition to the force of gravity. The claims do not include pressure 
other than that which is sufficient to create the mist or atoinization. 

In the drawing attached to the patent, Fig. 1 shows a spray of oil 
projected in horizontal direction, and Fig. 2 does not disclose whether 
the oil is being forced downward or is settling down by its own 
weight. Pressure of oil under pump enables uniformity of applica- 
tion to be had; but, as we read plaintiff's patent, no process of that 
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sort is covered by it. We do not believe that the plaintiff can take 
advantage of the claim that the atomized oil is to be "deposited on the 
material of the road surface while said material is agitated and partly 
suspended," upon the ground that the oil is to be agitated and partly 
suspended. The word "material," used in claim 1, means the material 
of the road surface, and not the oil to be applied. 

Nor do we think that the plaintiff can claim that the spécial discov- 
ery of Ward's process has resulted in saving to a large extent the 
amount of oil used in making a road. Undoubtedly, pressure which 
can be controlled and regulated as applied to oil resulted in a révolu- 
tion of the mode of applying oil to roads, and it is shown that after 
several devices for utilizing pressure were put upon the market a 
great change occurred. But, as stated, pressure under which the 
oil is applied is not part of Ward's patented process. 

Turning now to the defendant's process, we find that the machine 
employed has a row of nozzles six to eight inches above the ground. 
In each nozzle there is a slot, approximately one-eighth inch wide by 
an inch long, through which oil is forced by pump pressure in a tank. 
The nozzles are set so close to the ground that they may obtain an 
unbroken sheet of oil to hit the road and thus secure uniform applica- 
tion of the oil. The great weight of testimony is that the oil from 
the defendant's machine is discharged in a fan-shaped stream, strik- 
ing the road in a practically solid sheet, becoming thinner as it ap- 
proaches the earth, and that between the time that the oil leaves the 
machine and hits the ground it does not atomize, at least to any ap- 
préciable extent; nor is any of the oil suspended in the air in mist, 
other than such a steam as may corne from hot oil striking the air and 
down on a road. The object of the machine in use by the défendant 
is to get a uniform^ coat of oil, and not to atomize. It is to efîect this 
object that application is had in a thin sheet as described, and the rea- 
son for setting the nozzles so low is to insure application in a thin 
sheet or film. There is some évidence introduced by the plaintiff tend- 
ing to show that the oil from the defendant's machine is atomized, but 
the finding of the District Court that it is not is thorouglily sustained 
by the évidence. 

Our conclusion is that plaintiff has failed to prove infringement, and 
that his bill was properly dismissed on that ground. 

Affirmed. 



COLUMBIA & N. R. R. CO. et al. v. CHANDLER et al. 
(Circuit Court of Appeals, Nintli Circuit. March 19, 1917.) 

No. 2883. 

Patents <S=328 — Validity and Infringement — Logging ïbuck. 

The Chandler patent, No. 1,140,875, for a logging truck, hcld valid and 
infringed. 
Patents i^=283(1), 319(1) — Infringement — Articles Made Before Issu- 
ANCE OF Patent. 

A patentée cannot recover damages for the sale or use of his invention 
prier to the Issuance of the patent, bût the faet that articles embodying 
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the invention were manufaclurfid before ttie patent was issued, unless by 
tiie patentee's consent, does not autliorlze tlieir use thereatter. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 448-450, 452, 577, 
578, 580, 581, 58;^, 584, ôSC] 

Appeal from the District Court o£ the United States for the District 
of Oregon ; Charles E. Wolvertpn, Judge. 

Suit in equity by Elbert G. Chandler and the Northwestern Equip- 
ment Company against the Columbia & Nehalem River Railroad Com- 
pany and A. S. Kerry. Decree for complainants, and défendants 
appeal. Reversed in part. 

ïhe patent involved in the présent .suit was issued to Elbert G. Cbandler 
on May 25, 1915, letters patent No. 1,140,875, and was for an Improvement lu 
ioggiug trucks. The invention con.sisted in constructing trucks having at 
their outer ends drawbars at standard height and at tUeir inner ends draw- 
bars below standard height, whci'eby to give clearance for sagglng logs, and to 
permit the coupling together of the truclis when empty. The patentée, to- 
gether with the Northwestern i:quipnient Company, a corporation, of whicli 
he was one of the direetors and the principal stockholder, brought the suit 
against the Columbia & Nehalem River Railroad Company and A. S. Kerry, 
its président and manager. After aileging that the application for the patent 
was filed on February 25, 1915, the bill alleged that on February 5, 1915, the 
défendants ordercd from the complainants 40 sets of truclîs embodying the 
Invention at $700 per set ; that on February 11, 1915, the défendant Kerry 
informed the complainants that the Seattle Car & Foundry Company bad 
tnade him a better price on the same kind of trucks, and that he was willing to 
take one-half of the order from the complainants at the price of $625 per 
set, otherwlse he would place tlie whole order elsewhere; and that the com- 
plainants were thereby forced to take said reduced order at said reduced 
price. The bill further alleged, on information and belief, that the détendants 
tiad purchased from others than the complainants large quantitles of the trucks 
built according to the spécifications and daims of the lottei-s patent, and hâve 
realized large profits and advantages in so doing ; that the défendants had dis- 
regarded the notice of the complainants to desist from infringlng ; and that 
they stiil use and continue to use logging trucks vphich infrlnge the letters 
patent The prayer was that the défendants be compelied to account for and 
to pay over the income and protits thus unlawfully derlved from the violation 
of the complainant's rights, and be restrained from further violation, and that 
the court assess the damages the complainants had sustained by reason of 
the infringement, and Increase the sum three times the amount of such 
assessment on account of the willfulness of the infringement. 

The answer denied that tlie patentée was the original inventer of the trucK, 
admitted that the défendants ordercd from the Seattle Car & Foundry Com- 
pany 20 sets of trucks, and has used the same, but denied that the défendants 
at any time knew or now know that Chandler was the inventer of any im- 
provement employed or contalned in such trucks, and they denied that they 
had purchased any other such trucks, save such 20 sets so purchased from 
the Seattle Car & Foundry Company. 

The court, upon the pleadings aud the évidence, entered a decree sustaining 
the validity of the patent and enjoinlng the appellants from using the 
trucks manufactured and sold to them by the Seattle Car & Foundry Com- 
pany, and awarded damages on the basis of the profits which the complain- 
ants would hâve made, had they been given the contra,ct for the 20 sets of 
trucks fumished by the Seattle Company at $625 per set, which damages 
the c-ourt increased to three tlmcs the amount thereof, or to the sum of 
$6C0, and enjoined them from furllier construction, sale, or use of such 
logging trucks, including the 20 sets so purchased from the Seattle Company. 

Veazie, McCourt & Veazie, of Portiand, Or., for appellants. 
WiUiam R. Litzenberg, of Pôrtland, Or., for appellees. 

Before GILBERT, ROSS, and IIUNT, Circuit Judges. 
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GILBERT, Circuit Judge (after stating the facts as above). [1] 
Upon a careful considération of the record, we find no ground to dis- 
turb the findings of the court below that the invention was patentable, 
that the patentée was the original inventer of the improvement describ- 
ed in the patent, and that the trucks manufactured by the Seattle Com- 
pany infringed the same. 

[2] The damages awarded to the appellees by the court below are 
based wholly upon the profits which the appellees lost on the sale of 
each set of trucks furnished the appellants by the Seattle Company. 
There can be no claim for damages for making or causing to be made 
the trucks which were constructed by that company. The contract for 
their construction was entered into on February 9, 1915, and was im- 
mediately proceeded with. The application for the patent was not filed 
until February 25, 1915, and the patent was issued on May 25, 1915. 
At the date of the patent ail the trucks made by the Seattle Company 
had been completed. Up to that time the Seattle Company had no 
knowledge that Chandler claimed the invention as his or had applied 
for a patent. In Gayler v. Wilder, 10 How. 477, 493 (13 L. Ed. 504), 
Chief Justice Taney said : 

"The inventer of a new and useful iinprovement certalnly bas no ex- 
clusive rlght to it, until he obtalns a patent. This right Is created by the 
patent, and no suit can be malntained by tUe inventer against any one îov 
using it before the patent is issued." 

In Marsh v. Nichols, Shepard & Co., 128 U. S. 605, 612, 9 Sup. Ct. 
168, 170 (32 L. Ed. 538) the court said : 

"Until the patent Is issued there is no property right In it; that is, no 
such rlght as the inventor can enforce. Until then there is no power over its 
use, vi'hich is one of the éléments of a right of property In anything capable of 
ownership." 

In Lyon v. Donaldson (C. C.) 34 Fed. 789, Judge Blodgett said: 

"I do not think défendant should be muicted in damages for machines sold 
prior to the issue of plaintitf's patent At the time thèse sales were made, 
l)laintifE had no patent, and, although we niay assume from the proof that 
défendant knew vfhen he made his machines that plalntlff was the Inventor, 
yet, until plaintiff made his application for a patent, it was not certain that 
he would ever apply for or obtaln one. lience défendant cannot be said to 
hâve been a trespasser upon plalntift's property before his (plaiiitiff's) patent 
was obtaiued." 

In Brill v. St. Louis Car Co. (C. C.) 80 Fed. 909, the court said : 

"Manlfestly, therefore, there can be no invasion of the patentee's rights 
by any manufacture or use of the device, the subject-raatter of the expectcd 
patent, prlor to the date of the patent." 

But it does not follow, from the fact that there can be no claim of 
damages for manufacturing the trucks before the issuance of the pai- 
ent, that the trucks were set free from the monopoly of the patent, and 
could thereafter be used, without liability to the inventor. It is true 
that, if they were constructed with the knowledge and consent of the 
inventor and before the date of his application for patent, the ap- 
pellants were free touse those spécifie trucks during the life of the pat- 
ent, under Revised Statutes, § 4899 (Comp. St. 1916, § 9445), which 
provides : 
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"Bvery person who purchases of the Inventer, or discoverer, or wlth his 
knowledge and consent eonstructs any newly Invented or dlscovered machine, 
or other patentable article, prier to the application by tbe inventer or dis- 
coverer for a patent, or who sells or uses one so constructed, shall hâve the 
right to use, and vend to others to be used, the spécifie thing so made or pur- 
chased without liability theret'or." 

Among the cases applying the statute are Wade v. Metcalf, 129 U. 
S. 202, 9 Sup. Ct. 271, 32 L. Ed. 661 ; Dable Grain Shovel Co. v. Flint, 
137 U. S. 41, 11 Sup. Ct. 8, 34 L. Ed. 618; Fédéral Const. Co. v. Park 
Improvement Co. (C. C.) 166 P^ed. 128; Wade v. Metcalf (C. C.) 16 
Fed. 130. 

The letter written to the appellants by the inventor on November 17, 
1914, sufficiently expressed consent to the construction of the trucks 
which were built by the Seattle Company. At that time the inventor 
evidently had no thought of applying for a patent. But at or soon af ter 
the date when the appellants gave their order to the Seattle Company 
the inventor in efïect recalled his permission, and notifîed the appel- 
lants that the idea of the invention was his own, and that the Seattle 
Oompany could not build trucks embodying the same. Nor is it shown 
that any of the trucks had actually been constructed before February 
25th, the date when the application for the patent was made. Under 
the facts as shown, therefore, the appellees were entitled to recover 
f rom the appellants the value of that which they took. 

But the obstacle standing in the way of awarding a decree for such 
recovery upon the case made in the court below is that the appellees, 
upon whom the burden of proof rested, offered no évidence of an es- 
tablished license or royalty for the use of the invention, and no proof 
of any advantage or saving to the appellants from such use, and there 
was no basis for the assessment of the same. There was évidence 
of defects in the construction of the Seattle trucks, which lessened their 
utility. That being the situation, "it was permissible to show the vahie 
by proving what would hâve been a reasonable royalty, considering the 
nature of the invention, its utility and advantages, and the extent of 
the use involved." Dowagiac Mfg. Co. v. Minnesota PJow Co., 235 
U. S. 641, 648, 35 Sup. Ct. 221, 224 (59 L. Ed. 398) ; Hunt v. Cassiday, 
64 Fed. 585, 587, 12 C. C. A. 316. 

While the decree is affirmed in other respects, the decree for the 
payment of damages is reversed, and the cause is remanded to the 
court below, to be heard anew upon the évidence already taken and such 
further évidence as may be submitted, and for further proceedings in 
conformity with this opinion; the injunction against the use of the 20 
pairs of trucks in question to be dissolved, upon payment by the appel- 
lants of the amount so to be found due to the appellees. 
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LUMINOUS UNIT CO. y. R. WILLIAMSON & CO. 

(District Court, N. D. Illinois, E. D. Marcli 28, 1917.) 

No. 729. 

1. Patents ©=328 — Validity and Infbinoement — Electric Lamp. 

The Giitti patent, No. 1,076,418, for an improved electric lamp for 
senii-indlreot IJIiitrinintion, is l'or a new and very useful eombinatlon of 
old éléments, and, while iiarrow, was not anticipated, and diseloses in- 
vention; also Jte/d Intringed. 

2. Patknts C=>.'328 — Validity aîcd Infeingement — Electkic Lamp. 

The Gutli patent, No. 1,082, o22, for an electric lamp, held narrowly 
valid in the précise form of device shown, but not infringed. 

3. Tbade-Mauks and Trade-Names <S=()8 — Unfaik Compétition — Nature of 

Wr.oNQ. 

'l'he gist of the légal wrong of unfair compétition is the Invadlng by one 
of the riglit of anotlier by procuring the sale of his ovvn goods through 
express or Implied mlsrepresentatiou tbat they are those of his competitor. 

[Ed. Note. — For other (.'ases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79.] 

4. Trade-Marks and Trade-Names €=970(1) — Unfair Compétition. 

The adoption of necessary éléments of mechanical construction, essen- 
tial to the practical opération of a device, and which cainiot be change! 
without lessoning its cffectiveness or materially Increasing its cost, af- 
fords no presumption of an inteut to coinpete unfalrly ; but one is not 
permitted to copy immateiial features of auother's product, when to do 
so involves misrepresentatlon as to orlgin. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81.] 

5. Tkade-Marks and l'iiADE-NAMEs <g=370(l) — Unfair Compétition. 

A défendant helâ chargeable with unfair compétition in unnecessarily 
imitating the appearances of electric lamps made and sold by complaiuant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81.] 

In Equity. Suit by the Luminous Unit Company against R. Wil- 
liamson & Co. On final hearing. Decree for complainant. 

Harry Lea Dodson, of Chicago, 111., and Zell G. Roe, of Des Moines, 
lowa, for plaintiff. 

A. Miller Belfield and Culver, Andrews & King, ail of Chicago, 
111., for défendants. 

SANBORN, District Judge. Infringement suit on two patents is- 
sued to Edwin F. Guth, witli a second claim for unfair compétition ; 
the parties bcing citizens of différent states, and $5,000 damages claim- 
ed. The patents involved are for an improved electric lamp for semi- 
indirect illumination, called the Braskolite, and are numbered 1,076,418 
and 1,082,322. Defendant's lamp is knovvn as the "400 Unit." 

[1] The two important questions are the validity of the first patent 
and the aileged unfair compétition, since there is very little différence 
between the Braskolite and the 400 Unit. Thèse fixtures seem to havc 
taken their final form, and that form was reached by the Braskolite, as 
shown in the patent. It bas not been improved on, although the most 

<g=3For other cases see aame topic & KEY-NUMBER In aU Key-Numbered Digests & Indexe» 
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persistent effort to do this lias been made. Mr. Verhunce, defendant's 
manager, thus testified on the point:- 

"Q. This ail tends to show that the Braskolite pretty nearly hit the mid- 
(11e of the bull's eye, doesn't It? A. I do not think there is much doubt about 
it. They hâve got the cheapest fomi of production that could be devlsed. 
Q. Lilce tJie rubber-tlred wbee), tt eannot be Improvcd on. A. You could not 
make it much différent froni tbat forin, vvithout making it cost more, or de- 
tracting from its appearance, or otherwise making it inferior." 

It is upon this basis that défendant daims there eannot be any de- 
cree for unfair compétition under the ruie ofthe vacuum cleaner 
décision, cited later. The lamp called the Braskohte, made under the 
eariier patent, is indeed a verj' beautiful one, of very high efficiency. 
It consists of a circular canopy about 16 inches in diameter, with a 
plain, flat white lower surface for better reflection, and an electric 
lamp in a suspended, inverted glass bowl just below it, and is described 
by Professer Mohr as follows : 

"It consists of a reflector, or a canopy especially designed to act as a re- 
flector, and luminous bowl In relative position, and a depending lighting fix- 
ture lamp, depending down iuto the bowl, into the luniiiious bowl, ail three 
of which éléments forming to make a symmetrical relative connection between 
Ihose three, governing the light so as to thxow it down Into a useful plane." 

"It has a decided advantage, one that I immediately recognized as a eom- 
!.>etitor. It has a perfect diffusion in so far as the useful area is concerned, 
ftnd that is what we illumlnating engineers are strivlng for. It accomplishes 
lehat no other unit previous to it had aœomplished. It acted both as a qual- 
Ity — I meau by that the quality of light was of such a nature, due to the 
fact noue of the rays as they came out of that bowl, as reflected to the up- 
per re.flector and back Iuto tJie room, canie in contact with anything that might 
ftbsorb the spectrum of the original lamp rays, or the rays. It therefore 
ïihvays was a white light on the worldng plane." 

Plaintifï's counsel also examined a large number of managers of 
lighting fixture houses, in some 18 states. Their almost uniform tes- 
timon}' was that the impression made on them by the Braskolite was 
that it was something entirely new, absolutely new, a new departure in 
lighting fixtures, making a large saving in current, better diffusion, very 
efficient, "the greatest light giver of any fixture within my knowledge," 
furnishing an idéal and perfect ceiling as a reflecting surface, a simple 
and original conception. 

Claim 2 of the first patent reads: 

"In a lighting fixture, the combination, with suitable ceiling connections, 
of a lamp socket attached thereto, a canopy covering said ceiling connections 
and lamp socket, said canopy having a whoUy flat lower surface adapted to 
reflect light, a transluceut light dilïuslng bowl positioned below and opeuing 
toward the central portion of the flat reflecting surface, the area of the bowl 
opening being less than that of tlie said reflecting surface, a lamp in the 
lamp réceptacle and extending into the bowl, lueans for suspending the 
bowl so that light passing downwardly through it will be unobstructed, the 
b(>\vl, lamp, and reflecting surface belng positioned with relation to each other 
to cause substantially ail the rays of liglît from the lamp to be directed down- 
wardly and distributed in a diffused condition over the entire surface of a 
liorizonta'l plane beneath the fixture and of greater reflecting area than the 
reflecting member." 

Of course, the inventive notion must "émerge from the description," 
as Judge Grosscup said in State Bank of Chicago v. Hillman, 180 Fed 
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732, 104 C. C. A. 98, and the point is made by defendant's counsel 
that the patent does not call for a white reflecting surface, but for "an 
opaque or translucent glass canopy." However, the inventer clearly 
intended that the canopy should reflect ail the rays coming from the 
lamp to the under surface of the canopy. He says that part of them 
will go through the bowl, and that practically ail the rays are brought 
to the working plane (the "useful plane"), instead of directing them 
or permitting a large portion to pass to the ceiling, to be reflected 
thence to the working plane. The "principle of the invention" clearly 
requires an opaque reflecting surface, so that the claims, where they 
say that substantially ail the rays are to be directed downwardly, do 
not go beyond the description. 

It is true, and without dispute in the évidence, that ail the éléments 
of this combination are old. The broad idea of a semi-indirect lighting 
fixture, with an overhead refiector and a translucent bowl in spaced 
relation to a refiector, and containing a lamp arranged within the 
bowl, was old. This is shown by the prior art on paper, and by the 
Bredsvold fixture in évidence. But this fact is not décisive on the 
question of validity, because this combination was new, and produces 
a new and most useful resuit, never before obtained in any of the prior 
art structures. It is indeed narrow, but défendant is at liberty to use 
Bredsvold, or any other prior fixture, instead of taking the Braskolite 
with almost exact imitation. 

One of the*Vvitnesses says that he atlributes the increased efficiency 
of the Braskolite over the other fixtures — 

"to tbe Judieious construction of the saine in permitting part of the llglit of 
the incandescent lamp to radiate nnolistructedly in tlie plane of the artittcial 
ceiling refiector, where it is most désirable that this should be so, and in 
breaking up tlie downward rays through the bowl in such a manner as to 
obtain illumination of substantially equal intensity in approximately hori- 
zontal plane from the plane of vision, and a construction by whlch the rela- 
tive position of a source of light to tlie glass globe and reflector was always 
insurcd to be the proper one to obtain the maximum of results." 

It is also a unitary structure, in the sensé that it may be hung in any 
position without any modification due to its surroundings. It fits in 
anywhere, and produces substantially the same bénéficiai resuit in any 
position. The first patent should be sustained, not broadly, but as a 
meritorious and successful combination, with a bénéficiai resuit, unless 
it was anticipated by the prior patents and publications in évidence, or 
by the Bredsvold fixture. 

A number of prior patents were discussed by Mr. McElroy for 
défendant and Prof. Mohr for plalntiff in reply. They ail resemble 
the Braskolite in some respects, but none of them is a clear anticipa- 
tion. The same is true of the Ryan patent, issned later, but applied for 
before the Guth patent in suit, No. 1,076,418. The book by Prof. 
Jackson shows a similar structure with an entirely différent reflector. 
No anticipation of the first patent is shown. 

The Bredsvold fixture in its présent condition does not anticipate, 
because about half the light goes through or is absorbed by the canopy, 
and a considérable amount in a horizontal direction. The original fix- 
ture was not produced, several changes having been made from time 
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to time; but the testimony is clear that it was made in 1912 in substan- 
tially its présent shape. Bredsvold had an eye for beauty, but no con- 
ception of the Guth Braskolite. Mr. Guth knew nothing of the Breds- 
vold fixture until after he had applied for his patents. 

In respect to infringement, defendant's 400 Unit is slightly distin- 
guished from the Braskolite in one respect only, by the placing of a 
small boss or downwardly extending circular flange in the middle of 
the canopy, where the lamp support extends throngh it. While the 
Guth claims require a flat surface, the 400 Unit is not sufficiently dis- 
tinguished to escape infringement, especially as the fixture as a whole is 
so much like the Braskolite that it is easy to confuse them. 

[2] The second patent, No. 1,082,322, for the suspension fixture, is 
narrowly valid in its own précise form, but the defendant's device is 
so distinguished as not to infringe. 

The second cause of action, for unfair compétition, présents interest- 
ing questions. Défendant tried to make a différent fixture, but found 
that Guth had made one which apparently cannot be changed, except 
in appearance, without greater expense, nor without destroying sym- 
metry and efficiency. So défendant appropriated it bodily, with a 
single change. It put a boss in the center of the canopy. The two 
can be distinguished on exaraination, but are easily confused. The 
secretary of the company was asked how they came to produce the 400 
Unit, and he said they had in mind the Braskolite. 

[3] The essence of unfair "compétition is indicated* by its légal 
name. It is fraudulent compétition in trade. Those in similar busi- 
ness may freely compete so long as they do not appropriate the réputa- 
tion of a competitor's goods. Fair compétition is encouraged by the 
law. Even where a device bas reached its final functional form, like 
a pair of shears, or an electric motor, a competitor is not allowed to 
pirate the exact design of another for the purpose of deceiving the 
public by misrepresenting its origin and passing it off as produced 
by the latter. The gist of the légal wrong of unfair compétition is 
invading the right of another by procuring the sale of his own goods 
through express or implied misrepresentation that they are those of 
his competitor. 

The right of one who has produced a new form of device, and 
built up a trade upon it, is like the patent right. It is not an estate 
or interest which he can sell to another, but merely a right of exclu- 
sion. The patentée may exclude ail others from making, selling, or 
using the patent form. He cannot license or convey anything more 
than the same right of exclusion. So the owner of a fixture, ma- 
chine, or device, patented or unpatented, who has obtained a trade 
in it, may simply exclude others from taking away that trade when 
they deceive the purchasing public as to the origin of the goods sold 
by them. Counsel for défendant correctly defines unfair compétition 
thus: 

"Brlefly, it consists In misrepresenting the origin of the goods, or their 
source of manufac-ture or distribution. Tliat is the one essentlal, cardinal 
fileinent of the whole niatter. Without it there can be no case of unfair 
compétition whatever. We may add that misrepresentation as to the origin 
of the goods may, of course, be either expressed or implied. If a manu- 
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facturer makes liis labels or boxes so slmilar in appearance, or unnecessarily 
colors or ornaments his article so much like the other article that purchasers 
are likely to be deceived as to the orlgin or source, this fact may be aa 
élément of évidence that he bas adopted those colors or labels or outward ap- 
pearances for the purijose of assisting him in misrepresentlng the origin of 
the goods, and in palming ofl: his goods as those of the other manufacturer." 

[4] Counsel go on to state an exception established by such cases 
as Pope Automatic Co. v. McCrum-Howell Co., 191 Fed. 979, 112 C 
C. A. 391, 40 L. R. A. (N. S.) 463, relating to a vacuum cleaner, anà 
Marvel v. Pearl, 133 Fed. 160, 66 C. C. A. 226, relating to a syringe. 
The exception referred to is that, where the particular form is adopt- 
ed to carry out économie, structural, or functional requirements, such 
act is no évidence of fraud or unfair compétition. Necessary éléments 
of mechanical construction, essential to the practical opération of a 
device, and which cannot be changed vi^ithout either lessening the ef- 
ficiency or materially increasing expense, aflford no presumption of 
an intent to compete unfairly. As I understand the rule of the vacuum 
cleaner case, a manufacturer may copy the functional features of an 
existing device, so long as he does net reproduce mère détails animo 
furandi. If he seizes upon immaterial features, such as color, with 
intent to appropriate trade which belongs to another, he is liable for 
unfair compétition, if the case involves misrepresentation as to origin, 
Yale & Towne Mfg. Co. v. Aider, 154 Fed. 37, 83 C. C. A. 149; En- 
terprise Mfg. Co. V. Landers (C. C.) 124 Fed. 923 ; Consolidated Ice 
Co. V. Hygen Distilled Water Co., 151 Fed. 10, 80 C. C. A. 506, 
O'Connell v. National Water Co., 161 Fed. 545, 88 C. C. A. 487; 
Yale & Towne Mfg. Co. v. Worcester Mfg. Co. (D. C.) 205 Fed. 952; 
Marvel v. Pearl and Pope Automatic Co. v. McCrum-Howell Co., su- 
pra. 

[5] That the Braskolite had become favorably and widely known 
throughout the country is fully established by the évidence. Conse- 
quently the appropriation of it by the défendant was unfair, and ena- 
bled it at once to take advantage of plaintiff's outlay and enterprise 
and trade on its réputation. Défendant tried to flnd an équivalent 
form which would not so closely resemble the other, but, finding it 
difficult to do this in respect to the canopy, concluded to adopt the de- 
vice as a whole. The exact shape of the bowl is not functional, nor 
its markings, nor the number and style of hangers. The unique and 
attractive style of the Braskolite indicates origin in the most effective 
way, but défendant calmly takes it over, and then protests that there 
is no proof that the public is deceived. That confusion in the minds 
of dealer and buyer should hâve resulted was inévitable. The only 
distinguishing feature is the boss, and the two lamps were before me 
for hours before I noticed it. Défendant could hâve so changed its 
device as to avoid this confusion, without interfering with économie, 
structural, or functional requirements, because there is nothing in the 
shape of the bowl which is essential. This is a clear case of implied 
or circumstantial proof of misrepresentation of origin. If the shape 
of the bowl were functional, as its color is, and as the canopy is, dé- 
fendants act would be damnum absque injuria. I think it is estab- 
lished by the proof that défendant did not in good faith use reasona- 
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ble diligence to avoid deceptive resemblances which might mislead the 
trade, and that plaintiff is entitled to injunction and damages. 

There should be a decree afiàrming the validity of both patents, hold- 
ing the first infringed, and the second not, with an injunction against 
further infringement and for an account of profits; also an injunction 
against unfair compétition and for the damages thereby caused. Costs 
against défendant. 



SCHEUERLB v. ONEPIECE BIFOCAL LENS CO. et al. 

(District Court, E. D. Pennsylvanla. March 22, 1917.) 

No. 1617. 

1. Courts <S='322(2) — Fi^eral Court— Jurisbiction—Pleadinq. 

In a blU for Infrlngenient of a patent, whicli allèges that certain de- 
fendants are nonresldents of the state, an allégation that they "are now 
doing business" at a designated place wlthin the district Is not a suffl- 
cient allégation that they hâve "a regular and established place of busi- 
ness" withln the district, to give the court jurisdlctioti, under JudlciaJ 
Code (Act March 3, 1911, c. 231) § 48, 36 Stat. 1100 (Comp. St. 1916, $ 
1030). 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 878, 879.] 

2. Equitt ®=»124 — Service on Nokeesident Défendant— Sufficienct of 

Return. 

A return of service of a wrlt of subpœna on a nonresident défendant 
In an infringement suit, showing service on a persou uanied, but with- 
out statlng that he was the agent of such défendant engaged In eonduet- 
ing its business w^ithln tlie district, Is not sufflcient to give the court 
jurisdictlon over such défendant. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 303.] 

3. Patents ©=5310(11) — Suits for Infringement— Vérification or Bill. 

Under equity rule 25 (198 Fed. xxv, 115 C. C. A. xxv), vfhlch provides 
that "if spécial relief pending the suit be deslred the bill should be verl- 
fled by the oath of the plaintiff or soine one havlng kiiowledge of the 
facts upon which such relief Is asked," a blll for Infringement, whlch 
asks for a prellminary injunction, must be verlfled, regardless of vfheth- 
er complainant subsequently insists or pmits to Inslst on such spécial 
relief, and the vérification by one other than coniplalnant must show 
that he has knowledge of the facts alleged. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 520.] 

In Equity. Suit by Marie E. Scheuerle, administratrix of the es- 
tate of Henry A. Scheuerle, deceased, against the Onepiece BJ focal 
Lens Company, John Rau, président of said company, Wall & Ochs, a 
corporation, and Charles F. Wall, William L. Wall, and J. Harry 
Bowers, individually and as officers of Wall & Ochs. On motions by 
défendants to set aside service and to dismiss. Motions sustained. 

Arthur E. Paige, of Philadelphia, Fa., for plaintiff. 

John E. Hubbell, of Philadelphia, Pa., and V. H. Lockvvood, of In- 
dianapolis, Ind., for défendants Onepiece Bifocal Lens Co. and Rau. 

Charles H. Edmunds, of PhiladeliAia, Pa., for défendant Wall & 
Ochs. 

«gsr^For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Inciexe» 
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BRAD FORD, District Judge. [1] The bill in this case was filed by 
Marie Scheuerle, administratrix of Henry A. Scheuerle, deceased, 
against the Onepiece Bifocal Lens Company, a corporation of Indiana, 
John Rau, président of said corporation, Wall & Ochs, a corporation of 
Pennsylvania, Charles F. Wall, William L. Wall and J. Harry Bowers, 
individually and as officers of Wall & Ochs. The bill charges in- 
fringement of reissiie letters patent of the United States No. 13,954. 
The Onepiece Bifocal Lens Company and John Rau, two of the above 
named défendants, hâve appeared specially for the purpose of moving 
that the service of the bill and the subpœna issued thereon be set aside 
as to them, and hâve also moved that the bill be dismissed as to them. 
The remaining défendants, namely, Wall & Ochs, Charles F. Wall, Wil- 
liam L. Wall and J. Harry Bowers, individually and as officers of 
Wall & Ochs, hâve moved that the bill be dismissed as to them. The 
motions submitted in behalf of the Onepiece Bifocal Lens Company 
and John Rau will first be considered. Section 48 of the Judicial Code 
of the United States is as f ollows : 

"Sec. 48. In suits brouglit for the Infrlngement of letters patent the dis- 
trict courts of the United States shall hâve jurisdictlon, In law or In equlty, In 
the district of whlch the défendant Is an InhaMtant, or in any district in whlch 
the défendant, whether a person, partnership, or corporation, shall hâve com- 
mltted acts of Infrlngement and hâve a regular and established place of 
business. If such suit is brought in a district of whlch the défendant is not 
an Inhabltant, but in whlch such défendant has a regular and established 
place of business, service of process, summons, or subpœna upon the défendant 
may be made by service upon the agent or agents engaged in conducting such 
business in the district in whlch suit Is brought." 

It does not appear that the Onepiece Bifocal Lens Company is an in- 
habitant of the eastern district of Pennsylvania or has "a regular and 
established place of business" in that district. On the contrary, it is 
stated in the bill that "the Onepiece Bifocal Lens Company" is "a cor- 
poration organized and existing under the laws of the state of Indiana, 
a citizen and inhabitant of the state of Indiana, having a place of busi- 
ness at the city of Indianapolis, in the county of Marion in the state of 
Indiana." Nor does it appear that John Rau either as président or in 
his individual capacity is an inhabitant of the eastern district of Penn- 
sylvania or that he there has "a regular and established place of busi- 
ness." On the contrary, the bill avers that he is "a citizen of said state 
of Indiana and a résident of said city of Indianapolis" and nowhere al- 
lèges, directly or indirectly, that he has "a regular and established place 
of business" in the eastern district of Pennsylvania. It is true that it is 
averred in the bill that the défendants "hâve jointly and severally in- 
f ringed" the letters patent sued on "within the eastern district of Penn- 
sylvania," and that ail of the défendants "are now doing business un- 
der the name or style of Wall & Ochs at 1716 Chestnut Street, in said 
city of Philadelphia." But thèse averments fall far short of an alléga- 
tion that the défendants "hâve a regular and established place of busi- 
ness" in the city of Philadelphia. Wholly aside from the rule that plead- 
ings, other things being equal, are to be taken more strongly against 
the pleader, the statement that the défendants "are nowr doing business" 
at a certain place fails to disclose that they there hâve "a regular and 
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established place of business." See Scott v. Stockholders' Oil Co. (C. 
C.) 122 Fed. 835; Allen v. Yellowstone Park Transp. Co. (C. C.) 154 
Fed. 504; Jackson v. Delaware River Amusement Co. (C. C.) 131 Fed. 
134; Tyler Co. v. Ludlow-Saylor Wire Co., 236 U. S. 721, 35 vSup. Ct. 
458, 59 L. Ed. 808; Mechanical Appliance Co. v. Castleman, 215 U. S. 
437, 30 Sup. Ct. 125, 54 Iv. Ed. 272; General Electric Co. v. Best 
Electric Co. (D. C.) 220 Fed. 347. But f urther, section 48 above quoted 
provides that in a district vi'here acts of infringement hâve been com- 
mitted, of which the défendant is not an inhabitant, but has "a regular 
and established place of business, service of process, summons, or sub- 
poena upon the défendant may be made by service upon the agent or 
agents engaged in conducting such business in the district in which 
suit is brought." The return by the United States Marshal for the east- 
ern district of Pennsylvania on the writ of subpœna was as follows : 

"At Plilladelphia, In my district, on October 2Sd, 1916, served the withln 
writ on William L. Wall and J. Harry Bowers, by handing to each of them 
respectively, a true and attested copy thereof, togetlier wlth a certifled copy of 
bill of complaint, at same time uiaking contents known to eacli. On the 
same date served the vvithin writ on Wall & Ochs, by handing a true and 
attested copy thereof, together with a certifled copy of bill of complaint to 
William L. Wall, Secretary and Treasurer of said company, at same time 
making contents known to him. On October 25tli, 191(5, served wlthin writ on 
Charles F. Wall, by handing a true and attested' copy thereof, together with 
a certifled copy of bill of complaint to him, at same time making contents 
known to him. On same date served the wlthin writ on Onepiece Bifocal Lens 
Company and John Rau, by handing two copies of the witbin writ, together 
with two certifled copies of bill of complaint to William L. Wall." 

[2] The service of the subpœna cannot be supported either as to the 
Onepiece Bifocal Lens Company or John Rau. Nowhere is it stated in 
the return that William L. Wall was the agent engaged in conducting 
business at "a regular and established place of business," or that he was 
an agent either of the Onepiece Bifocal Lens Company or of John 
Rau. On the contrarj', William L. Wall appears from the marshal's 
return to hâve been secretary and treasurer, not of the Onepiece Bifocal 
Lens Company, but of Wall & Ochs. Nor does the bill contain any 
averment that William L. Wall was the agent of the Onepiece Bifocal 
Lens Company and John Rau, or of either of them. Further, it ap- 
pears from the affidavit of William L. Wall, named in the marshal's 
return, that at the time the subpœna and copy of the bill of complaint 
were served upon him he was not nor was he at any time an officer, 
servant, agent, représentative or employée of the Onepiece Bifocal Lens 
Company or of John Rau ; that he did not at the time of such service 
hâve any authority from that corporation or from John Rau to act for 
or on behalf of either of them ; that he did not then or at any other 
time bave any authority, direct or indirect, from either of them to 
accept or receive service of any légal or équitable process; that aiïiant 
is and for some years has been secretary and treasurer of Wall & Ochs ; 
that Wall & Ochs did not at the time of said service or at any other 
time bave any authority whatever from the Onepiece Bifocal Lens 
Company or John Rau to act for or on behalf of either of them ; and 
that neither the Onepiece Bifocal Lens Company nor John Rau has 
ever donc business under the naime of Wall & Ochs at 1716 Chestnut 
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Street, Philadelphia, or elsewhere in the eastern district of Pennsyl- 
vania. Rau in iiis affidavit endorses the statements made by William 
L. Wall. In view of the above considérations the motions for the set- 
ting- aside of process and the dismissal of the bill as against the One- 
piece Bi focal Lens Company and John Rau, whether as président or 
individually, must be granted; but without préjudice, however, to the 
right of the plaintiff to sue in a proper district. 

[3] The motion in behalf of Wall & Ochs, Charles F. Wall, Wil- 
liam L. Wall and J. Harry Bowers, individually and as officers of V/all 
& Ochs, that the bill be dismissed remains to be considered. One of the 
reasons on which the motion is based is insufficiency in the vérifica- 
tion of the bill. Rule 25 of the equity rules prescribed by the Suprême 
Court (198 Fed. xxv, 115 C. C. A. xxv) provides, among other things, 
as f ollows : 

"If spécial relief pending the suit be desired the bill should be verified by 
the oath of the plaintLCE, or soine one having knowledge of the facts iipou 
which such relief is asked." 

The bill prays for a preliminary injunction which is "spécial relief 
pending the suit" within the meaning of rule 25. It was, therefore, 
necessary that the bill should be verilied by "the oath of the plaintiiï 
or some one having knowledge of the facts upon which such relief is 
asked." The rule, in so providing for vérification of the bill, by plain, 
if not necessary, implication requires vérification by oath or affirmation 
as to the facts essential to the granting of the relief sought. If the 
plaintiff bas not sufficient knowledge to enable him to verify such es- 
sential allégations of fact, "some one having knowledge" of the es- 
sential facts is required to verify them. The plaintiff bas not complied 
with this rule. No vérification of the bill is made by her, and the oath 
of Clarence E. Fox, purporting to act as attorney in fact for the plain- 
tiff, is palpably insufîicient. He swears that "so far as the statements 
in said bill are within bis own knowledge, they are true, and .so far as 
they are predicated upon information from others, he believes tliem to 
be true." This statement is so indefinite as to be valueless. He does 
not aver, nor does it appcar from the bill, what, if any, statements in 
the bill are within his knowledge, and therefore his averment that so 
far as the statements in the bill are within his own knowledge they are 
true, is wholly without weight. Nor does he, directly or indirectly, 
aver what statements in the bill are predicated upon information from 
others. The sufficiency of the vérification of a bill praying spécial re- 
lief pending the suit does not dépend upon any subséquent insistence 
or omission to insist upon the spécial relief prayed. The fact that 
spécial relief is prayed puts the bill in the category of those which must 
be verified in accordance with rule 25. The idea that the vérification 
may be treated as sufficient or insufîîcient by the subséquent attitude of 
the plaintiff with respect to such spécial relief is wholly inadmissible. 
The bill is properly or improperly verified as filed, and whether prop- 
erly or improperly filed cannot be affected by matter ex post facto. 
Otherwise confusion and embarrassment would be substituted for 
regularity and certainty in judicial procédure. The bill must be dismiss- 
ed with costs as to Wall & Ochs, Charles F. Wall, William L. Wall 
241 F.— 18 
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and J. Harry Bowers, individually and as officers of Wall & Ochs, at 
the expiration of twenty days from the date of the filing of this opin- 
ion, unless in the meantime it shall be properly verified in accordance 
with rule 25 (198 Fed. xxv, 115 C. C. A. xxv), for which purpose leave 
to amend is hereby granted to the plaintiff. 



AMERICAN PNETJMATIO SERVICE CO. et al. v. SNYDER et al. 
(District Court, D. New Jersey. March 31, 1917.) 

1. Patents i®=>318(3)— Infbinoement — Accountino fob Profits — Saving bt 

Usée. 

In gênerai, the measure of llablUty of the user of an Infrlnglng devlce 
for profits Is the saving or advantage derived by such use over what he 
could hâve obtalned by the use of other noninfringlng devlces available to 
him during the same time. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 570, 571, 575.] 

2. Patents ®=5318(3) — Inprtngement — Profits Recoverable feom User — 

Standard of Comparison. 

Sélection of a standard for comparison to ascertaln the profits of an 
infrlnglng ujser Is not to be restricted to unpatented devlces, nor to such 
devlces or processes as were a part of the art at the date of the patent 
Infringed; but the field for sélection emhraces ail thnt was a part of the 
art at the tlme the invention was appropriated, whether patented or not. 

[Ed. Note. — For other cases, see Patents, Ont. Dig. §§ 570, 571, 575.] 

In Equity. Suit by the American Pneumatic Service Company and 
another against William G. Snyder and others. On exceptions by de- 
fendants to master's report. Exceptions sustained. 

J. J. Kennedy and C. J. Sawyer, both of New York City, for com- 
plainants. 

James H. Griffin, of New York City, and H. P. Simonton, of Chi- 
cago, 111., for exceptants. 

REELSTAB, District Judge. The défendants hâve been held to 
infringe patent No. 658,102, for improvements in pneumatic dispatch 
Systems. 180 Fed. 712, 104 C. C. A. 78. The master, on a référence 
for an accounting, found that the défendants had used such System 
641 days, and that the savings amounted to $6 a day, aggregating the 
sum of $3,846. 

The proceedings before the master were limited to the question of 
profits (savings) realized by the défendants from the use of the in- 
fringing System, as they were users of, and not manufacturers of, or 
dealers in, said devices. The défendants hâve filed three exceptions. 
The first and second challenge the master's conclusions as to the num- 
ber of days and the amount of the savings per day. His finding of 
the number of days that the infringing System was used is warranted 
by the évidence. He does not state the standard for comparison used 
in reaching the amount of the daily savings reported, or give any rea- 
son for rejecting the standard submitted by the défendant, and his 
findings as to profits recoverable by the plaintiff can be sustained only 

<S=3For other cases see same topic & KEY-NUMBËR in ail Key-Numbered Digests & Indexes 
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if the System theretofore used by the défendants and supplanted by 
the infringing device is accepted as such standard. The third excep- 
tion, which is mainly relied upon, ciiallenges said standard. It is 
contended under this exception that the évidence shows that another 
and noninfringing System, operating vvith equal economy, was open 
to défendants to use during the entire time they used the infringing 
System. 

This infringing System was installed by the Universal Pneumatic 
Transmission Company (who, though a contributing infringer, is not 
a défendant herein), and, as used by the défendants, carried sales slips 
and cash from the salesman to the cashier, and returned change and 
duplicate slips. At the time of such installation the Transmission 
Company was the owner of a patent covering a dispatch system, which 
the plaintiffs concède is not an infringement of the patent in suit, and 
which it could hâve installed, instead of that held to be such infringe- 
ment. 

To the défendants' contention that they had the right to use said 
noninfringing apparatus, the plaintiffs interpose a threefold answer: 
First, that said system was not known and open to the public at the 
date of plaintifï's patent ; second, that, as it was patented, it was not 
open for défendants' use; and, third, that it was not open for de- 
fendants' use at the time of their infringement, because at that time it 
had not passed the undeveloped, expérimental state. 

[1] The first and second answers présent simply a question of law 
and will be considered together. Generally stated, the measure of an 
infringer's liability for profits is the saving or advantage derived by 
his use of the plaintifï's invention over and above what he could bave 
obtained by the use of other noninfringing devices available to him 
during the period of the infringement, and adéquate to enable him to 
obtain an equally bénéficiai resuit. Mowry v. Whitney, 81 U. S. (14 
Wall.) 620, 20 h. Ed. 860; Tilghman v. Proctor, 125 U. S. 136, 8 Sup. 
Ct. 894, 31 L. Ed. 664. General and somewhat variant judicial ex- 
pressions of what is necessary to constitute a standard for comparison 
on the question of profits are rather numerous, the following being 
typical : 

"Then open to the public," Mowry v. Whitney, 81 U. S. (14 Wall.) C20, 20 
Iv. Ed. 860 ; "in common use," Black v. Thorne, 111 U. S. 122, 4 Sup. Ct. 326, 
28 L. Ed. 372 ; "known and In gênerai use nnterior to date of the patent," 
Sessions v. Romadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 L. Ed. 609; "common 
and unrestricted use," Locomotive Safety Truck Co. v. P. R. Go. (C. C.) 2 l'ed. 
C77; "free to everybody," National Car-Brake Shoe Co. v. Terre-Haute Car 
& Mfg. Co. (C. C.) 19 Fed. 514; "open to the défendants," Wales v. Waterbury 
Mfg. Co., 101 Fed. 126, 41 C. C. A. 2.Ô0; "known prior to complainant's in- 
vention," Fullerton Walnut Growers' Axft'n v. Anderson-Barn Crover Mf.iî. 
Co., 1C6 Fed. 443, 92 C. C. A. 295 ; "gone into public use," ^'ovolty Glass Mfg. 
Co. V. BrooUfield, 170 Fed. 946, 95 C. C. A. 510; "open to the worid," Cambria 
Iron Co. V. Carnegie Steel Co., 224 Fed. 917, 140 C. C. A. 437. 

In none of thèse, however, so far as the reports indicate, was it 
necessary to pass upon the question whether a patented device which 
became a part of the art subséquent to the invention wrongfuUy ap- 
propriated could be used as such a standard. 
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[2] The plaintiff tnainly relies upon Turrill v. 111. C. R. Co. (C. C.) 
20 Fed. 912, in which it was held that : 

"In estimatlng profits made by the infringer of a patent, the comparison 
must be between the patentée! invention and what was known and open to 
the public at and before the date of the patent." 

See, also, Walker on Patents (4th Ed.) § 725. 

In Columbia Wire Co. v. Kokomo Steel & Wire Co. (7 C. C. A.) 
194 Fed. 108, 114 C. C. A. 186, however, it was held that the time 
of the appropriation of the plaintifif's invention, and not the date of the 
patent covering it, was the time as of which to ascertain what stand- 
ard for comparison was available to the défendant. ; 

In McCreary v. Penna. Canal Co., 141 U. S. 459, 12 Sup. Ct. 40, 
35 L. Ed. 817, the Turrill Case and the therein stated doctrine of ex- 
clusion from the standard of comparison of devices unknown in the 
prior art were referred to, but no opinion was expressed as to the 
correctness of said rule. As far as I hâve been able to ascertain, that 
doctrine has never been applied in any other case, although in some 
of the reported cases gênerai language is used limiting the standard 
to such devices as were in use prior to the date of the patent infringed. 
However, nothing appears in the reports of such cases showing that 
devices entering the art subséquent to such date, but available during 
the time of the infringement, were rejected. 

In the Columbia Wire Company Case, supra, the master's finding, 
viz. : 

"When appellee appropriated the Bâtes invention, other machines that 
woiild hâve made a more favorable comparison with the Bâtes machine than 
did the Stover were open to appellee's use" 

— was challenged. Judge Baker's answer to said attack so completely 
disposes of the contention made in the instant case that I adopt it for 
said purpose. He said (194 Fed. 109-110, 114 C. C. A. 187, 188): 

"In determining the law applicable to the facts of tbis case, we attempt no 
distinction, if any is possible, between machines that are available because 
they are not under patents and patented machines that are available because 
tbey are freely sold in the market by the patentée. Hère the controversy 
narrows to a <iuestion of time as an élément in the proper standard of 
comparison. * * * Ko Suprême Court décision is bnown to us in which 
the recorded facts show that machines, devlsed sluce the patent and com- 
paring with the patented machine more favorably than did the machines of 
the prior art, v^ere open to public use at the time the défendant tœgan the 
infringement, and in which such facts were held to be irrelevant. Nor 
are we aware that the Suprême Court has ever propounded and answered, 
by way of argument or illustration, the précise question that Is before us for 
décision. In the absence of controUing précédents, it is incumbent upon us 
to express the judgnient at which we hâve Independently arrived. 

"A manufacturer who devises a machine that he bonestly belleves he has 
a right to use, and who in an injunction suit ultlmately is found to be an 
infringer, as was the case with appellee, is not to be mulcted in punitive dam- 
ages. Equity is satisfied if he acc-ounts for ail the pecuniary benellts he de- 
rived from the use of the infringing machine. If there were no other way 
of obtaining the resuit, he might rightly be held for ail the profits he made 
from the output of his establishment. But if, as hère, other machines for 
doing the same work, though less effectively, were available at the date of 
the patent, the whole advantage would lie in the increase of efficiency. As to 
an infringer, who at that stage of the art appropriated the invention, the 
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-Standard of comparlson Is clear. He bas taken to himself ail the advau- 
tages that belonged exclusively to the patentée in the fleld of compétition. 
Fifteen years later, when the art has advanced to Inclnde other noninfringing 
machines, available to iiianufacturers and more effective than those of the 
prior art, the patentée cannot avoid their compétitive efCect. At thls stage the 
only actual advantage of the patented machine is its superiority, if any, over 
thèse later machines that are not dominated by the patent. If at this stage 
one should choose to enter iipon the manufacture of barbed wire, he could 
take the later machines without giving the jjatentee any cause of action. 
If, however, he should adopt a machine that flnally vi'as adjudged to he an 
Infringement, ail that he would actually gain by the iufringement would be 
the excess in elïectlveness of the Infringlng machine over the later, available, 
compétitive machines. To hold him accountable for more, to make him 
pay for the advantages of the invention over the prior art, would attribute 
to the patent a virtue it did not really hâve at the later period, would i)enal- 
ize the infringer simply ijecause he was an infringer, and would mulet him in 
vindictive damages to the extent of the différence in efl'ectiveness between the 
open prior art and the open current art." 

To my mind, upon principle, and seemingly unopposed by any au- 
thority except the Turrill Case, supra, sélection of a standard for com- 
parison to ascertain profits is not to be restricted to unpatented de- 
vices, or to such devices or processes as were a part of the art at the 
date of the patent infringed. The field for sélection embraces ail that 
was a part of the art at the time the invention is appropriated, whether 
patented or not. In case of a patented article, two questions become 
pertinent: First, was it actually available to the infringer during the 
period of infringement? and, second, if so, at what, if any, cost to 
him? If not available to the défendant, as when the owner of the 
patent déclines to permit the défendant to use the patented article, it 
cannot be set up as a standard. If available, but only at a price, then 
what it would hâve cost the défendant, had he used the said device 
rather than the infringing one, is material évidence on the question 
of what gain was obtained by the défendant from the use of the in- 
fringing device. In the absence of évidence showing that the unused 
device was more economical than the one used, it will be presumed that 
such price, at least, is the gain obtained by the défendant from the 
use of the infringing device, and it will be credited to the plaintiff as the 
profits recoverable from the défendant. 

The plaintiffs' further contention (one of fact) that the said nonin- 
fringing System of the Transmission Company, known as the "suction 
tube or three-pipe system," was not open to the défendants at the time 
of their infringement, for the reason that it was then "in an unde- 
veloped expérimental condition," is not sustained by the évidence, 
which shows that said noninfringing System at that time was in com- 
mercial use and giving satisfaction. The évidence also establishes that 
said suction tube System is as economical as the défendants' infring- 
ing device for the purposes for which it was used by the défendants. 

As the défendants could bave had said noninfringing apparatus in- 
stalled at no greater cost than that which infringed and as they hâve 
made no gain from the use of the infringing device over and above 
what tliey would bave made, had they used said noninfringing Sys- 
tem, it foUows that there are no profits recoverable against them in this 
accounting. Whether the Universal Pneumatic Transmission Corapa- 
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ny, who installed the infringing System (and who is admittedly a con- 
tributing infringer), is àccountable for the profits made in such instal- 
lation, is not a pertinent inquiry, as it is net a défendant in this case. 
The master's finding of profits is therefore overruled. 



HOWES y. lOWA STATE TKAVELI^'G MBN'S ASS'X. 

(District Court, S. D. lowa, Central Division. November 2'J, 1912.) 

No. 116-M. 

Jnsurance <©=tî65(6) — Accident Insurance — Action on Polict — Dikectios 
OF Verdict. 

Evidence, in an action to recover for tlie deatti of the insured In an 
accident certilicate Issued by an association wbose by-laws exempted it 
from llability for deatli by suicide, committed vchlle sane or Insane, held 
to so clearly stiow that the insured committed suicide while insane that 
a contrary verdict would be unsupported and to require the direction oi 
a verdict for the défendant. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1T20.] 

At Law. Action by Ellen Louise Howes against the lowa State 
Traveling iVIens Association. On direction of verdict for défendant. 

James E. Fenton, of San Francisco, Cal., and Miller & Wallingford,. 
of Des Moines, lowa, for plaintifif. 

Sullivcm & Sullivan, of Des Moines, lowa, for défendant. 

Remarks by the Court on Motion of the IDefendant for Peremptory 
Direction of Verdict. 

McPHERSON, District Judge. Neither party having further tes- 
timony to oflier, the défendant moves the court for a peremptory di- 
rection to the jury to return a verdict for the défendant. 

There is no proposition of law better settled than that such a mo- 
tion should be sustained or overruled accordingly as to whether the 
court is of the opinion that a verdict otherwise given should be fol- 
lowed by judgment thereon, or order such verdict be vacated on mo- 
tion for new trial. The lowa courts so hold, and such holding is uni- 
form in ail the courts of the United States. The reason of the rule is 
logical and apparent. It would be foUy and a mère waste of time, add- 
ing materially to the expense of litigants, if a verdict should be re- 
ceived from the jury, at once follovved by an order vacating the same. 
The province of the jury is to make findings of fact on controverted 
and material questions of fact. If reasonable men would diiïer as to 
such a verdict, it is a question for the jury. If it is apparent that the 
jury can otherwise find, such motion should be overruled. Thèse- 
fundamental propositions, conceded by ail, must control me in the rul- 
ing I am about to make. 

The plaintifif herein is the beneficiary under a certificate issued by the 
défendant August 2, 1909, pursuant to the application of deceased 
made a few weeks prior thereto. The insured died on January 4, 1911. 

ê=jFor other cases see »'»ne topic & KEY-NUMBER in ail Key-Numbered Digest» & Indexe». 
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Up to the time immediately preceding his death, he had complied with 
ail the rules and régulations and by-laws of the défendant company. 
He was not in arrears for dues or assessments. Therefore the only 
question is whether or not the injury by a gunshot wound in the head 
in the nighttime of January 4, 1911, cornes within the liability clauses of 
the certificate and by-laws and the application of Mr. Howes. That he 
died instantly following the gunshot wound in the head there can be 
no doubt. That both the insured and his beneficiary, the wife, are 
bound by the by-laws, there can be no doubt. The défendant company 
is a mutual assessment company, with full power on the part of its 
board of directors and officers to change the by-laws from time to time. 
But in so far as the same respects this case there was no change in the 
by-laws from the time of his application until his death. But, even if 
there were, the insured would be bound thereby, notwithstanding that 
which every one knows who is familiar at ail with insurance matters, 
that the insured, except in rare instances, hâve nothing whatever to do 
with thèse changes. Thèse changes are brought about by those in au- 
thority, who too often perpetuate themselves in office with never an 
attendance of the members, excepting in very limited numbers, except- 
in,g in instances where there are excitements growing up from the 
strife for position and the excitement of some élection of officers. 

The by-laws are exceedingly technical, and too often too technica! 
to meet the approval of men of expérience, on almost everything ex- 
cept as to the payment of premiums or assessments. Usually there art 
many times more technicalities in such companies by way of défensive 
matters than are to be found in the policies issued by insurance com- 
panies. But those matters hâve nothing to do with this case except to 
invoke the well-known rule that, if the by-laws and certificate are sus- 
ceptible of two or more constructions, the court must adopt that one 
construction most favorable to the insured and the beneficiary. I men- 
tion thèse matters because of the défenses pleaded under section 6 of 
article 6 of the by-laws, one of which reads that there shall be no lia- 
bility "from any injury resulting from the discharge of firearms when 
there is no eyewitness to the discharge, except the member himself." 
There are five or more défensive matters in that section. In some 
instances such défensive matters refer specifically to death ; but it will 
be observed that as to the clause just quoted the word "injury" is 
used, and the word "death" is not used. I am partially — and only par- 
tially — inclined to believe that observing the proper rule of construc- 
tion, as before stated, it means, in a case of alleged liability, where 
there is an injury followed by death. But without ruling specifically 
on the question, I pass that by. 

The burden of proof is on the plaintiff to show that the injury result- 
ing in a death was accidentai. There was no eyewitness. The pre- 
sumption of the law is, as gained from long time expérience, and the 
belief existing in every man's mind, that ail persons of sound mind, 
whatever the âge may be, désire to live. A person old in years, fully 
believing in a future state of happiness, may truthfully say that he is 
ready to die; but he will also truthfully say that he does not yet de- 
sire to die. That presumption stands as an affinnative fact in favor of 
the insured, but it is not a conclusive presumption. It is to be weighed 



280 241 FEDERAL REPORTER 

in conjunction with ail the attendant facts disclosed. Most of the facts 
in this case are not disputed. The plaintifï and her husband for 
about six weeks had been occupying apartments in a Los Angeles hô- 
tel. Thèse apartments fronted Clay street on the fifth floor, although 
at the west end of that floor an opening was had on another street by 
the name of Olive. The husband of plaintiff for a day or two had been 
in a highly nervous mental condition. He had been studying certain 
books with référence to mental telepathy, or some kindred subject, and 
was a full believer in those teachings. The north end of the apartment 
was the kitchen, then came the family rooms, used as a parlor and bed- 
room, then to the south was a bathroom, with a window opening on the 
street. At about 2 o'clock in the morning, Mr. Hov/es was unable 
to sleep and had a revolver in his hand. Some altercation occurred, 
he believing that some person in some mysterious way was seeking to 
do him harm. He was in fear of such harm being brought about, and 
rather than submit to such harm he preferred death. lie also believed 
that harm would be inflicted upon his wife. He said that in order to 
prevent thèse things they would both die together, and die in advance 
of such harm. His revolver was discharged. The plaintiff, within a 
few hours thereafter, repeatedly stated that her husband had tried to 
kill her. Such must bave been her state of mind. Under prêteuses to 
avoid him teniporarily, she escaped from the rooms and did not hâve 
the courage to return for the balance of the night, but occupied a bed 
with a lady in other apartments on the same floor. Early in the morn- 
ing officers were summoned, and she still had appréhension of harm 
and warned the officers to be on their guard. The ofhcers acted ac- 
cordingly. When she escaped from her rooms, her husband locked 
the doors, and they could not be unlocked from the outside. He went 
into the bathroom, not only locked the door from the inside, but secure- 
!y bolted the same by placing the top of a chair under the door knob. 
Within a few minutes thereafter he was dead. There was no eye- 
witness. Rooms across the street, but on a lower floor, were used as 
bilHard rooms. The plaintiff says she could see the billiard playing 
from her room. It is possible that billiard players from across the 
street could hâve looked into the bathroom, but this is a mère surmise. 
Ali the testimony, including the déclarations of the plaintiff immedi- 
ately following, left no'doubt but that there was no eyewitness. There 
is no word of testimony to rebut such a showing, except that, if there 
had been billiard players across the street, they might bave seen. I 
repeat that this is a mère surmise and is spéculative to the limit. There 
is no word of évidence that there were billiard players in the room 
across the street at that hour of the night on the occasion in question. 
Therefore the showing is that there was no eyewitness. The truth is, 
beyond cavil, that Mr. Pîowes was then insane, with delusions or illu- 
sions that he was about to be kidnapped and subjected to physical harm, 
and rather than submit thereto he preferred death for himself and his 
wife. The évidence shows that he and his wife were each thoroughiy 
devoted to the other. There is no word of estrangement between 
them. Each was happy in the other's company, and he preferred that 
they should leave this world and enter the next in company with each 
other 
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Something like 20 years ago, most of the insurance policies had a 
provision that there should be no liability in case of suicide. The Su- 
prême Court of the United States held that such récital was not dé- 
fensive if the party suicided while insane. That ruling was îoUowed by 
a change in the récitals of many, if not ail, of the policies of ail of the 
companies doing business in this country, and there was inserted a 
clause that there should be no liability for suicide while sane or insane. 
Following such a change in the wording of the policies, the courts 
held that that was a valid clause and a complète défense in case of 
suicide, sane or insane. That clause is in the by-laws of this défend- 
ant in force when Mr. Howes became a member, remaining in force 
from that time until the présent. It is incompréhensible to me how 
any juror could find otherwise than that this was a case of suicide. 
I cannot understand how reasonable men can difïer about that. The 
question is not whether counsel disagree about it, led to such conclu- 
sions by a legitimate partisanship in representing the two sides of this 
controversy. I in no way impugn the actions or motives of counsel. 
The question hère is: What would two or more jurors, free from par- 
tisanship, find on thèse facts? The insured had no business with that 
revolver, and only had it because of his impaired intellect. His wife 
escaped from the apartment, did so under great appréhension. She 
remained in the adjoining apartments for the balance of the night, and 
she was afraid to re-enter the apartment, but, when she finally did, did 
so with great trépidation and made the most urgent appeals with the 
most endearing and tender affection to her husband to open the door 
and no harm should be done him. But he was then dead. He went 
into the bathroom in his nightdress. He went in there on no errand 
of necessity or convenience. His insane impulse drove him to the bath- 
room. It was not his voluntary act. The pistol was discharged and he 
was dead. It is claimed, and with some force, that the pistol was not 
then in good working order, évidence of which is by reason of the 
fact that the shell was not thrown from the cylinder. But that helps in 
no way. He could hâve had that revolver in his hands for but one 
purpose, namely, to take his own life to avoid his supposed abduction, 
and there is no évidence whatever that any one was seeking to do him 
harm. 

In thèse cases the contest is unequal. On one side a lady of limited 
means, quite likely, although splendidly represented by counsel of great 
ability. On the other side is a company with abundant means to ei- 
ther pay the loss or make résistance, represented by counsel of equal 
ability. But such facts are in no sensé controlling and ought not to 
be. The question hère is one of contract ; both plaintiff and her hus- 
band on one side, and the company on the other, being parties thereto. 
Courts do not make thèse contracts. The parties themselves enter into 
the contractual relation, and it is for the courts only to construe the 
contract and give such contract effect. There is but one thing for the 
court to do, namely, recognize this contractual défense, made to ap- 
pear by the testimony and concerning which there is no controversy as 
to the material facts in this case. 

There will be a verdict by the jury in favor of the défendant, and 
iudgment thereon. To ail of which plaintifï excepts, and is given 90 
days for bill of exceptions. 
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THE ARPILLAO. 

(District Court, S. D. New York. February 21, 1917.) 

No. 45. 

1. ShIPPING ©=3l41(l) LlABILITY FOB LOSS OF CARGO — LEAKAQE EXEMPTION 

IN BiLLS OF XiADlNQ. 

Under a bill of lading exempting the ship from llability for leakage, 
It cannot be held respoiisible for loss by leakage, unless it be shown tbat 
tliere was négligence lu the loading, stovving, or carriagu of tbe cargo. 

[Ed. Note.— For other cases, see Sbipping, Cent. Dig. S§ 4!)3, 497, 499.] 

2. Shippinq 1®= 132(5) — Liability fob Loss or Cargo — Leakage. 

Bllls of lading for shipments of olive oil in barrels from Spanish ports 
to New York, which bore the signature of the shipper's agent, exempted 
the ship from liability for breaking and leaking, and also contalned a nota- 
tion, "Some barrels leaking." The évidence showed that the barrels were 
stowed in the usual and customary manner, but on arrivai in New York 
some were found to be empty and others partlally empty. Helé, that 
the évidence was not suffieient to sustain the burden of proof resting on 
the shipper to establish sueh négligence as would deprive the ship of 
the benefit of the exemption in the bills of lading. 

[Ed. Note.— For other cases, see SUipping, Cent. Dig. 8§ 483, 484.] 

In Admiralty. Suit by the Pompeian Company against the steam- 
ship Arpillao ; José Taya Sons & Ce, claunants. Decree for respond- 
ents. 

Morris & Samuel Meyers, of New York City, for libelant. 
Harrington, Bigham & Englar, of New York City, for claimants. 

JVIANTON, District Judge. The libel filed in this litigation seeks 
to recover $10,000 damages against the ship for the loss of 6,828 gal- 
lons of ohve oil; 450 barrels were shipped on April 25, 1916, from 
the port of Barcelona, Spain, and 550 hogsheads on April 27, 1916, 
from the port of Tarragona, Spain, to New York. Bills of lading 
for both shipments were delivered to the shipper and hâve been re- 
ceived in évidence. The ship had a miscellaneous cargo, consisting of 
rags, skins, wines, and other products. The vessel arrived at the 
Brooklyn Terminal, Pier 5, Bush's Dock, and there it was found that 
34 barrels were entirely empty, and about 100 barrels were partially 
empty, with a loss of about 2,200 gallons of the Barcelona shipment 
and 4,440 gallons of the Tarragona shipment. 

The libelant's witness, Plurwitz, swore that he saw the shipment 
loaded; then a few barrels were found to be leaking, but thèse were 
recoopered, their staves were tightened, and they were put in first- 
class condition. The captain says that the barrels of the Barcelona 
shipment were leaking when loaded, and this fact was noted on the 
bill of lading. His first and second officer gave similar testimony, 
testifying that the Tarragona shipment was leaking. Plurwitz says 
that he remained at Barcelona for about a day and a half attending 
to other business, and then went to Tarragona to look over the bar- 
rels there, and found them in apparently good condition. He said he 

^=3For other cases see Bame topic & KEY-NUMBBR in ail Kef-Numbered Dlgests & Indexes 
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left his coopers at Tarragona and Barcelona for the purpose of ex- 
amining and repairing the barrels when they were loaded. It appears, 
therefore, that the libelant has no direct évidence, except that of Hur- 
witz, showing the condition of the barrels after the coopering and 
when actually loaded upon the ship, for the reason that we hâve not 
the testimony of the coopers. 

Andréa Rosa was the libelant's shipping agent at Barcelona, and his 
signature appears on the bill of lading from that port. It contains 
the indorsement, in Spanish, "Not responsible for breaking, leaking; 
some barrels leaking." Mr. Rosa's testimony was not taken, and there 
can be no conflict of the claim of the claimant that this indorsement 
was written on the bill of lading at the time of shipment. In view 
of the testimony of the crew of the ship, the notation made on the 
bill of lading, and the fact that there was a leakage, I am forced to 
the conclusion that the barrels were shipped with "some barrels leak- 

[1,2] The bill of lading, containing a clause exempting the ship 
from liability for leakage, the ship cannot be held responsible, nnless 
it be shown that there was négligence in the loading, stowing, and the 
carriage of the cargo from Spain to the Brooklyn pier. Konigin 
Louise, 185 Fed. 478, 107 C. C. A. 578; Lennox (D. C.) 90 Fed. 308; 
Good Hope, 197 Fed. 149, 116 C. C. A. 573; Sao Paulo, 207 Fed. 
51, 124 C. C. A. 611; Doheer v. Houston, 128 Fed. 594, 64 C. C. A. 
102. The Harter Act (27 Stat. 445, Comp. Stat. 1913, § 8029) pro- 
viding : 

"Section 1. That it shall not be lawful for the manager, agent, master, or 
owner of any vessel transporting merchandise or proi)erty from or between 
ports of the United States and forelgn ports, to iiiiort in any bill of lading 
or shipping document, any clause, covenant, or agreement whereby It, he, or 
they shall be relleved from liability for loss or damage arising from négli- 
gence, fault, or failure In proper loading, stowage, custody, care, or proper 
delivery of any and ail lawful merchandise or property commltted to Its or 
their charge. Any and ail words or clauses of such import inserted In bills 
of lading or sliipping receipts shall be nuU and void and of no efïect" 

— is not of assistance to the libelant hère, for the claimant does not 
seek to be excused for any of the reasons which are stated in the act ; 
but the claimant seeks to be excused by reason of the provision which 
exonérâtes it from obligation where there is breakage or leakage. It 
claims that, under the facts disclosed by this testimony, there was a 
leakage at the time the cargo was accepted, and that it was accepted 
with the notation that there were leaking barrels, and this damage was 
due to a condition not caused by négligence in loading or stowage. 
The libelant rests its case upon the testimony of Hurwitz, which was 
taken by déposition, and which would indicate that there was no leak- 
ing of the barrels at the time of shipment, and it claims that the bar- 
rels were not properly stowed, and that this fact was ascertained at 
the time the cargo was being removed from the ship, and claim of 
damage to the cargo is demonstrated by photographs offered in évi- 
dence which indicate a breakage of the barrels at the bilges. 

Considérable testimony was received as to the proper method of 
loading cargoes of this character. The usual and customary method 
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seems to be to load one barrel on top of four barrels, or bilge and cant- 
line. With this method, the barrels should be tiered six or seven 
high, and then a supporting platform built above, which would relieve 
the pressure of other tiers of barrels placed on top. The évidence in- 
dicates that this method of stowing was followed by the ship. Chocks 
were used to guard against the oscillation or rolling of the ship, and 
to keep the barrels reasonably safe in position. Some claim is ad- 
vanced that the material of which the chocks were made was not 
proper wood, but there is no évidence upon which I can base a find- 
ing that the claimant was négligent in this respect. 

If the barrels were leaking, and some of them became empty there- 
by, it might well be that the empty barrels did not support the weight 
of the upper barrels, and thus caused a break of the staves, and ex- 
plain the condition of some of the barrels as shown by the photo- 
graphs and as narrated in the testimony. It was upon this theory 
that the ship was relieved from liability in Konigin Louise, 185 Fed. 
478, 107 C. C. A. 578 (Second Circuit). In this case the libel was to 
recover the leaked-out portion of a consignment of barrels of com- 
mercial olive oil shipped from Smyrna to New York, and a portion 
of the freight covering the same. The bill of lading provided that the 
owner was not responsible for breakage, leakage, land damage, or oth- 
er injury resulting from the natural condition of the goods shipped 
or other deficiency of packing not externally recognizable. There was 
stamped across the bill of lading the indorsement, "Not accountable 
for leakage or breakage." The Circuit Court of Appeals there said: 

"That clause prevalls over the one refcrring to 'leakase and breakage' in 
the printed form, and maUe.s Doheer v. Houston inapplicable. We hâve then 
a case where ail that appears is that the leakage and breakage is greatly in 
exeess of the ordinary percentage." 

And further: 

"The Patria, 1.32 Fed. 972, 68 C. O. A. .397, we cnnnot find that there was 
négligence of the ship, whif h would deprive it of the beneht of the exception 
as to 'loss or damage from beat.' " 

Under the circumstances disclosed by this évidence, the burden of 
proof is upon the libelant to establish négligence on the part of the 
ship in stowing. This it has failed to do. The stevedores who un- 
loaded the ship and tlie crew contributed forceful évidence, which I 
must accept as disclosing the facts herein. The testimony of survey- 
ors and other men, who saw the cargo while it was in the process of 
unloading, I do not deem of sufficient weight to overcome the testi- 
mony offered by the shipowners, particularly in view of what I must 
find to be the fact that the barrels were leaking at the time the cargo 
was shipped. 

In Isaac Reed (D. C.) 82 Fed. 566, the court said : 

"Under the contract in this case the carrier was only requlred to exercise 
reasonable and customary sklU in stowing the cargo, as contradlstingulshed 
from unusual or extraordinary care ; and the fact that a portion of the cargo 
got 'adrift' and was damaged, while the ship was laboring and straining 
during a heavy gale, is not suftlcient to show improper stowage, as against the 
positive testimony of a compétent witness that the cargo was stowed with 
reasonable or customary care." 
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It might well be that, in the rough weather encountered on May 
3d and' 4th, thèse barrels, emptied by leakage, gave way because they 
had been weakened by the loss of their contents. The partial collapse 
of the barrels would be explained by the natural breaking and pres- 
sure of the cargo. 

I will therefore grant a decree dismissing the libel. 



THE MARY F. KIEHL et al. 

(District Court, D. Maryland. March 19, 1917.) 

Collision ©=571(1)— Tow Cbossino Bows of Anchored Vessel Weighino 
Anchoe — Mutual Faults. 

A tug with a car float in tow on a liawser crossed so close to the bows 
of a steamship on anchorage grounds, then engaged In welghlng anchor, 
that the forward movement of the shlp incident to that process hrought 
the anchor, before it had been raised clear of the water, In contact wlth 
the float, driving one of the flukes through the side of the ship and 
eauslng a leak whieh damaged the cargo, hcld, that the tug should hâve 
had in mind the possibility that the anchored ship might be gattlng 
under way, and was in fault for passing unnecessarily close; that the 
ship was also in fault for not observlng the nearness of the tow, and 
suspendlng opérations until It had passed. 
[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101.] 

In Admiralty. Suit for collision by Ezequiel Echevarria, master of 
the steamship Begona II, against the tug Mary P. Riehl and car float 
I. Decree for libelant against the tug for half damages. 

R. E. Lee Marshall, of Baltimore, Md., for libelant. 
George Forbes, of Baltimore, Md., for respondents. 

ROSE, District Judge. The weather conditions in the harbor of 
Baltimore on the afternoon of the 16th of last August were those 
of a typical summer day. It was clear, there was scarcely any wind, 
and what there was came from the south. The witnesses differ as to 
whether it was a little to the east or a little to the west of the true 
meridian. At about 2 o'clock the tide was near the end of its ebb. On 
that morning the Spanish steamship Begona II had completed loading 
a cargo of 113,000 bushels of wheat and had been brought down by a 
tug to the anchorage grounds ofï the old Quarantine Station to await 
her pilot, master, and the last of her crew. Thèse had corne aboard, 
and about 2 o'clock she began to weigh anchor to start on her voyage 
across the Atlantic. After the anchor had broken ground, but before 
it had been raised clear of the water, there was a collision between it 
and the car float I, then in tow of the tug Mary P. Riehl. The steam- 
ship says that the blow drove one of the flukes of the anchor through 
her side. The damage to the ship itself was slight, but through the hole 
which it claims was thus made water came into the cargo and much loss 
followed. What would otherwise bave been a trivial accident has thus 
become a matter of large pecuniary importance. 

With the exception of the inévitable variations in the estimâtes of 

ÊssFor other cases see saine toplc & KBY-NUMBBR In aU Key-Numbered Dlgests & Indexe» 
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distances and like matters, the only question of fact o£ real importance 
in controversy is whether the ship's engines had been started up before 
the colhsion took place. There are a number of persons who say they 
saw the water put in motion by her propeller before the float touched 
her anchor. The advocate for the tug and float says that the failure of 
the steamship to offer its engine room log raises the presumption that 
it contains entries which will be damaging to the ship. As the time of 
the colhsion is not fixed to the minute, and it is certain that the ship's 
engines could not hâve been in motion for more than a minute or two 
before the collision, and as there is no question that they were started 
up immediately after, it is highly improbable that any entries in the en- 
gine room log would throw any light upon the point at issue. 

The testimony of such of the ship's company as were examined was 
taken three days after the accident. She sailed shortly thereafter. 
Under such circumstances it would be unsafe to attach any importance 
to the nonproduction of the engine room record. I saw and heard the 
witnesses who say that before the collision they saw the water moving 
from the ship's propeller, but I am persuaded that they hâve confused 
their recollection of what they did see after the float struck the steam- 
ship's anchor with what they supposed happened before. The pilot on 
the bridge of the steamship impressed me most favorably. He gave no 
ordér to start up the engines before the accident, and knew of none 
liaving been given. It was physically possible to start them without 
his knowledge, but it was unlikely that any such thing should hâve 
been donc. Other facts in évidence suffieiently explain how the ships 
came together. 

The tug with the car float in tow was bound from the Pennsylvania 
Railroad slip at Canton to Raisin's Wharf in Anne Arundel county. 
Its course carried it across the bow of the steamship. At the time the 
tug passed the steamship's anchor had not as yet broken ground, for 
the anchor chain was still across the bow of the vessel ; the starboard 
anchor being off the port bow. The tug was moving at the rate of about 
3 to 31/2 miles per hour. The car float was about 240 feet long, and 
there was some 40 feet of hawser between the tug and the float. Not 
more than a minute could possibly hâve elapsed from the time the 
tug came abreast of the bow of the steamship and the collision. There 
was no perceptible change of course in either the tug, or its tow. The 
latter was not being towed directly astern of the former, but somewhat 
to the starboard. If the ship had remained stationary, the float should 
hâve passed it with a clearance 20 feet greater than that of the tug. 
Allowing for the possibility of the efifect of slight and unintentional va- 
riations of the tug's helm, or for sagging or swaying on the part of the 
more or less unwieldly float, the accident could not hâve happened, 
had not the steamship moved forward between the time at which the 
tug passed it and the float struck its anchor. That movement must 
hâve taken place. 

What caused it is easy enough to understand. The steamship had 
been anchored with 15 or 16 fathoms of chain. The testimony seems 
to show that the anchor did not break out of the ground until the 
bow of the steamship had gotten almost, if not quite, up to it. The 
ship was anchored in about 35 feet of water. Allowing for the length 
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of the anchor itself, the ship must hâve moved 60 feet or more £or- 
ward before the anchor came away. The momentum thus acquirod 
would carry the ship forvvard, even after the anchor was free. Such 
a movement, however, could not hâve been rapid ; no great distance 
could hâve been covered in the at most not more than a minute which 
elapsed between the passage of the tug and the colHsion. It could not 
in that time hâve covered anything hke 200 feet, which the master of 
the tug says was between his course and the bow of the steamship. In- 
deed, even if the ship's engines had been then started, it is not probable 
that it could in that brief time hâve gathered sufficient headway to ac- 
complish the feat. It follows that the tug must hâve passed much dos- 
er to the ship than its master now thinks it did. The accident happened 
because the tug passed so close to the bow of a vessel engaged in weigh- 
ing its anchor that the forward movement of the ship incident to that 
process brought its anchor into contact with the float. The stem of the 
ship did not strike the float, because, although it was the ship's star- 
board anchor which was down, that anchor, just before it broke ground, 
was ofï the port bow. As the strain upon the anchor chain became 
greater, the ship's bow was necessarily thrown to port, and the blow of 
the float was a glancing one. 

The ship was on anchorage grounds. Vessels crossing them must 
hâve in mind the possibility that an anchored ship may at any time get 
under way. They must not unnecessarily pass so close as to embarrass 
such process, or make it difficult or dangerous. The Aller, 73 Fed. 
875, 20 C. C. A. 79 ; Britain Steamship Co. v. J. B. King Transportation 
Co., 131 Fed. 62, 65 C. C. A. 300. 

It is true that the master of the tug claims not to hâve seen anything 
to indicate that the ship was moving; but it is a part of his own 
case that the ship had, by the time he crossed its bow, moved forward 
at least 60 feet. It was his business to hâve noticed that motion, if 
he did not. On the other hand, the ship was anchored in waters 
across which passage was fréquent. It was bound to pay some atten- 
tion to the movements of vessels in its vicinity. When from its deck 
it became évident, or with proper attention should hâve become évi- 
dent, that the tug and its tow were moving on a course which would 
bring them across the ship's bow, and very close at that, the pull on 
the anchor chain should hâve been suspended, more chain paid eut, and, 
if necessary, the ship's engines moved astern. 

Both are to blâme, and they must share the penalty. 
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THE SAN JTJAN. 

CDlstrict Court, S. D. New York. February 10, 1917.) 

Seamen <S=34 — AccoMMODATroNS— Construction of Seamen's Act. 

In Seamen's Act March 4, 1915, c. 153, § 6, ,38 Stat. 1165, amendln» 
Act March 3, 1897, c. 389, § 2, 29 Stat. 688, and requiring certain spac«« 
and accommodations for the crew to be provided on "ail merchant ves 
sels of the United States the constraction of which shall be begun after 
the passage of this act," the words "after the passage of thls act" refer 
to the act of 1915 and not to the act of 1897, aud the provisions are not 
rétroactive, and do not apply to a vessel built betweeu 1S97 and 1915. 

Pétition of the New York & Porto Rico Steamship Company, Qwner 
of the Steamship San Juan, for a writ of mandamus. Writ granted. 

Burlingham, Montgomery & Beecher, of New York City, for peti- 
tioner. 

H. Snowden Marshall, U. S. Atty., and John A. Hunter, Asst. U. S. 
Atty., both of New York City, for respondent. 

MANTON, District Judge. If it were not for the opinion of the 
Attorney General of the United States, dated July 26, 1916, I should 
hâve no hesitancy in granting this application. 

It appears by the pétition that the local inspectors of steam vessels 
refused to grant a certificate in inspection and approval to the San 
Juan, which is about ready to sail from this port, on the sole ground 
that the said steamship fails to conform to section 6 of the act of 
Congress of March 4, 1915 (38 Stat. 1164), known as the Seamen's 
Act. Their reasons are as f ollows : 

(a) Insufflcient cnbic space in flremen's sleeping quarters forward. (b) 
Berths In tiers of three Instead of two. (c) Insufflcient wash basins and 
sinks. (d) No shower baths or hot and cold water supply. (e) No suitablo 
oompartment for hospital. 

Section 6 of said act provides in part as follows: 

"Sec. 6. That section 2 of the act entitled 'An act to amend the laves r»- 
latlng to navigation,' approved March third, eighteen hundred and ninety- 
seven, be, and is hereby, amended to read as follows: 

" 'Sec. 2. That on ail merchant vessels of the United States the construc- 
tion of which shall be begun after the passage of this act, except yachts, 
pilot boats, or vessels of less than one hundred tons register, every place ap- 
propriated to the crew of the vessel shall hâve a space of not less than one 
hundred and tweuty cubic feet, and not less than sixteen square feet, meas- 
ured on the floor or deck of that place, for each seaman or apprentice lodged 
therein, and each seaman shall bave a separate berth and not more than 
one berth shall be placed one above another; such place or lodging shall be 
securely construcrted, properly llghted, dralned, heated, and ventilated, prop- 
erly protected from weather and sea, aud, as far as practicable properly 
shut ofï and protected from the effluvium of cargo or bilge water. And ev- 
ery such crew space shall be kept free from goods or stores not being the 
Personal property of the crew occupylng said place in use during the voyage. 

" 'That in addition to the space allotment for lodgings hereinbefore pro- 
vided, on ail merchant vessels of the United States which in the ordinary 
course of their trade make voyages of more than three days' duration be- 
tweeu ports, and which carry a crew of twelve or more seamen, there shall 
be constructed a compartment, suitably separated from other spaces, for 

^=7For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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l;ospital purposes, and such coiupartment shall Lave at least one bunk for 
every twel\e seamen, eonstitutiiig her crew, provided that not more than 
six bunks shall be requlred In auy case. * • * 

" 'AU merehant vessels of the United States, the construction of wbicli 
shall be begun after the passage of this act having more than ten men on 
deck must hâve at least one light, clean, and properly ventilated washing 
place. There shall be provided at least one washing outfit for every two 
men of the watch. The washing place shall be properly heated. A sep- 
arate washing place shall be provided for the flreroom and engineroom men, 
If their number exceed ten, which shall be large enough to accommodate at 
least one-sixth of them at the same tirae, and hâve hot and cold water sup- 
ply and a sufficient number of wash basins, sinlcs, and shower baths.' " 

It will be noted that the words of section 2 of this act read "which 
shall be begun," and must dénote futurity. Do the words "after the 
passage of this act" refer to the act of March 4, 1915, or refer back 
to the act of March 3, 1897? The act of March 4, 1915, amends the 
act of 1897. The ship in question was built in 1900, and if the act 
of March 4, 1915, refers back to the act of 1897, then the San. Juan 
must meet the requirements of the act of 1915, and the local inspec- 
tors are correct in ref using the certificate. 

The question whether section 20 of this act is rétroactive was re- 
cently presented for décision before Judge Hazel. In re Tonawanda 
(D. C.) 234 Fed. 198. It was held a provision of the Seamen's Act 
abolishing the fellow servant doctrine was not rétroactive, and there- 
fore no aid for a recovery for personal injuries sustained prior to the 
effective date of the Seamen's Act. Uniformly the fédéral and state 
courts are slow to incorporate words into the statute which will per- 
mit of a rétroactive intention. White v. U. S., 191 U. S. 545, 24 Sup. 
Ct. 171, 48 h. Ed. 295. 

In the Twenty Per Cent. Cases, 20 Wall. 179, 22 L. Ed. 339, Judge 
Clifford said : 

"Courts of justice agrée that no statute, however positive in its terras, 
Is to be construed as designed to interfère with exlsting contracta, rights of 
action, or with vested rights, unless the Intention that it shall so operate 
Is expressly declared or is to be iiecessarily iniplied, and pursuant to that 
rule courts will apply new statutes only to future cases, unless there is 
something in the nature of the case or in the language of the new provision 
which shows that they were intended to bave a rétroactive opération. Even 
though the words of a statute are broad enough in their literal extent to 
comprebend exlsting cases, they must yet be construed as applicable only to 
cases that may hereafter arise, unless the language employed expresses a 
contrary intention in unequivocal terms." 

Another sound statement that may well be adhered to in the inter- 
prétation of statutes is found in Endlich on Interprétation of Stat- 
utes, §§ 271, 272, where it is said: 

"Indeed, the rule to be derived from the comparison of a vast number of 
judicial utterances upon this subject seems to be that, even in the absence 
of constitutional obstacles to rétroaction, a construction glving to a statute 
a prospective opération is always to be preferred, unless a purpose to give 
it a rétrospective force is expressed by elear and positive command, or to be 
inferred by necessary, unequivocal, and unavoidable implication from the 
words of the statutes taken by themselves and in the connection with the 
subject-matter, and the occasion of the enactment, admitting of no reason- 
able doubt, but precluding ail question as to such intention. » » * Kven 
where there is that in the statute which would seem upon other principles 
241 F.— 19 
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of interprétation, to require a rétrospective construction, the presumptlon 
agalnst the sanie, In the absence of an intention otherwlse clemonstrable to 
give the statute such an effect, will overcome the Influence of such rulos." 

Section 18 of the act of March 4, 1915, provides that this act shall 
take efïect as to ail vessels of the United States eight months after 
its passage. The opinion of the Attorney General concludes with 
the statement that: 

"In my opinion, therefore, the words 'this act' shall be construed to refer 
to the act of March 3, 1897, the necessary effect of whlch will be to make 
the space reqtiirenients of the law apply to ail vessels constructed after the 
passage of that act." 

If the reasoning of the Attorney General as expressed in his opinion 
be correct, then ships built prior to the act of 1897, which are now in 
use, need not comply with the requirements of the 1915 act, but ail 
ships built between 1897 and 1915 must comply with the 1915 act, as 
must ships built after 1915. 

There is no doubt of the humane provisions of this act for the health 
and comfort of the seamen, but in construing this statute the court 
must look to the language and phraseology employed. I do not think 
that "this act," as referred to in the 1915 act, dénotes anything but 
f uturity ; to give it any such meaning as contended for hère by the 
government would make it rétroactive. 

Therefore the petitioner is not obligated to make the changes in 
the San Juan as required by the local inspectera of steam vessels, and 
a writ of mandamus will issue. 



In re DIAIX)GUE. 
(District Court, D. New Jersey. September 22, 1916.) 

1. BANKBtrPTOY <g=293(4) JURISDICTION DP COTJET CONSENT. 

Where the wlfe of the bankrupt consented to the sale of the property, 
and released her inchoate dovver interest for a percentage of the sale 
price, knowlng that the proceeds of the sale vcould come into the posses- 
sion of the trustée and that the agreelnent would hâve to be approved by 
the bankruptey court, and her attorney was présent when the agreement 
was approved and raade no objection thereto, though he later testlfied 
that he was présent only as attorney for the banknipt, the -wlfe consented 
that the bankruptey court should hâve jurisdlction to détermine the 
amount to which she was entltled under the agreement, if such consent 
was necessary to give the court jurisdlction under Bankr. Act July 1, 
1898, c. 541, § 23b, .30 Stat. 552 (Comp. St. 1916, § 9607). 

[Ed. Note. — For other cases, see Bankruptey, Cent Dig. § 411.] 

2. Bankkuptcy <@=>293(1)-— Jukisdiction of Court — Disposition of Pbopek- 

TY — DOWBB OF BaNKEUPT'S WiFE. 

Where the wlfe of a bankrupt agreed to release her inchoate dower In- 
terest in the property for a considération and executed a eonveyance to 
the trustées, the bankruptey court had jurisdlction to détermine the 
amount to which she was entltled under the agreement under Bankr. Act, 
S 2(7) (Comp. St. 1916, § 9586), giving the court summary jurisdlction to 
cause the estâtes of bankrupts to be coUected, reduced to money, and dis- 
tributed, and to détermine controversies in relation thereto, since the pro- 

<g=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



IN RE DIALOGUE 291 

ceeds of the sale of the banknipt's property by the tnistees from wMch 
the payment was to be inade was in the possession of the court 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 411.] 

In Bankruptcy. In the matter of John H. Dialogue, trading as John 
H. Dialogue & Son, bankrupt. On pétition by Sarah G. Dialogue to 
review an order of the référée overruling petitioner's exceptions to 
the jurisdiction of the court to détermine the amount to which petition- 
er was entitled under her agreement with the trustée for the release of 
her inchoate right of dower. Pétition to review dismissed. and or- 
der of the référée affirmed. 

See, also, 215 Fed. 462. 

Wilson & Carr, of Camden, N. J., for trustée in bankruptcy. 
French & Richards, of Camden, N. J., for respondent. 

DAVIS, District Judge. The trustée in bankruptcy and respond- 
ent, wife of the bankrupt, entered into an agreement by the terms of 
which the respondent was to receive a certain percentage of the as- 
sets of her husband's estate in bankruptcy in lieu of her inchoate right 
of dower. The amount the respondent was to receive was not in any 
event to be less than $1,000. The trustée sold the property of the 
bankrupt estate and presented a check to the attorneys of the respond- 
ent for $1,229.68, the amount he found to be due her under the agree- 
ment. This amount was unsatisfactory to the respondent, who appar- 
ently difFered with the trustée in bankruptcy in the interprétation of 
the agreement. She accordingly refused to accept the check, and the 
trustée filed a pétition with the référée in bankruptcy, praying, inter 
alia, that "the court iix and détermine the amount due the said Sarah 
G. Dialogue (respondent) under the said agreement." To this pétition 
the respondent filed spécial answer, denying the jurisdiction of the 
court to grant the relief prayed for, and prayed that the pétition of 
the trustée be dismissed. 

The référée filed a mémorandum sustaining the jurisdiction of the 
court and entered an order directing the respondent to answer the péti- 
tion of the trustée within 10 days after service upon her of a copy of 
said order. The respondent filed her pétition in this court for re- 
view of the order made by the référée. Eight errors were assigned 
by the respondent, none of which were discussed in the brief of the 
respondent and none were argued orally, except those which relate 
to the jurisdiction of the court, and counsel for respondent stated at 
the argument that the question of jurisdiction was the sole question 
to be determined by the review. 

It is urged that section 23b of the Bankruptcy Act is applicable to 
this cause, which provides as follows: 

"Suits by the trustée shall only be brought or prosecuted In the courts 
where the bankrupt, whose estate is being administered by such tru.stee, miglit 
hâve brought or prosecuted them if proceediugs in bankruptcy had not been 
instituted, unless by consent of the proposed défendant, except suits for the 
recovery of property uuder section 60, subdivision b, section 6T, subdiviision e, 
and section 70, subdivision e." 



292 241 FEDERAL REPORTER 

Under this section the bankruptcy court, it is contended, does net 
hâve jurisdiction of the case at bar, and cannot acquire it except by 
the consent of the respondent, or unless the controversy cornes within 
one of tlie exceptions. It is admitted by both sides that it does not. 
The référée held that the court has suramary Jurisdiction under the 
provision of section 2 (7) of the Bankruptcy Act, which reads as fol- 
lows: 

"To cause the estâtes of bankrupts to be collected, reduced to money and 
distributed, and détermine controversies in relation thereto, except as berein 
otlierwise provlded." 

[1] The respondent has not in terms consented to the jurisdiction 
of the court, at least, no consent has been filed. On the contrary, she 
now contests the jurisdiction. If she has consented, that consent must 
be gathered from her acts. On May 7, 1915, the trustée sent a letter 
to Thomas E. French, Esq., of the firm- of French & Richards, attor- 
neys of the respondent, in which, inter alia, he said: 

"That upon the exécution and delivery to me of the deed, releasing her In- 
choate right of dower in the Atlantic City properties, and upon the exécution 
by her and delivery to you in escrow of a deed to me as trustée for the meadow 
properties, that Is to say, tracts F, G, PI, and I, as shown upon the map already 
in your possession and referred to in my last letter to you, I, as trustée, will 
pay her, in cash, ont of said estate, $1,000.00, and upon a sale of the said 
meadow tracts, and upon the delivery to me by you of the deed then held in 
escrov? by you, I will pay her 8 per cent, of the présent equity in said meadow 
tracts, but at least the sum of $1,000.00." 

To this letter Mr. French, on May 12, 1915, replied: 

"Pursuant to our conversation over the téléphone this morning, I herewlth 
send you the duplicata of your letter to me of May 7, 1915, with Mrs. Dia- 
logue's acceptance at the end, upon the understanding that the term '8 per 
cent of the présent equity in said meadow tracts' means 'the proceedsi after 
the paynient of the amount then due upon mortgages ou said tracts, taxes, 
and assessments on said tracts and any claims upon said tracts that would 
be superior to the dower of Mrs. Dialogue in said tracts, if she had a right of 
dower therein.' If you hâve any other construction of the term, please let 
me know at once." 

In answer the trustée wrote: 

"Your letter of May 12th, in this matter, expresses my understanding of 
the agreement. Of course, it Is subject to the approval of the court as in 
other cases." 

It was stated in open court at the argument upon the review by 
counsel of trustée, and not denied by counsel for respondent, that in 
pursuance of this agreement and before the order of the sale of the 
real estate of the bankrupt's estate the respondent had executed a deed 
and placed the same in escrow with her attorney, Thomas E. French, 
Esq., but that the same was not executed by her husband. The réf- 
érée in bankruptcy approved the agreement between the trustée and 
the respondent in accordance with the letter of the trustée to Mr. 
French. At the time that tlie court approved the agreement, Mr. 
French was présent in court. It is alleged by the trustée that he was 
there representing the respondent. This is denied by Mr. French, 
who says that he was there in the interest of the bankrupt, whom he 
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represented, and that he had gone there in pursuance of a notice of a 
meeting of creditors received by him as attorney of the bankrupt. 

It appears from the above facts that the trustée was to sell the real 
estate, in which respondent had an inchoate right of dower, with the 
consent of the respondent. In the letter of the trustée of May 7, 
1915, he said: 

"I, as trustée, will pay her, In cash, out of said estate, $1,000.00, and upon 
a sale of the said meadow tracts, and upon the delivery to me by you of the 
deed then held in escrow by you, I will pay her S per cent, of the présent equl- 
ty in said meadow tracts, but at least the sura of $1,000.00." 

This proposition was accepted in the foUowing terms: 

"Pursuant to our conversation over the téléphone this morning, I herewlth 
send you a duplicate of your letter to me of May 7, 1910, with Mrs. Dlalogue's 
acceptance at the end." 

The said meadow tracts were to be sold by the trustée in bankruptcy, 
an officer of the court, and in mailing the agreement with thèse facts 
in mind the respondent consented to the sale. She knew that the 
proceeds realized from the sale of the real estate in which she had 
an inchoate right of dower would corne into the possession of the 
trustée, and that out of thèse she was to receive from him 8 per cent, 
of the présent equity in the said meadow tracts, but at least the sum 
of $1,000.00. The respondent also knew, through her attorney, that 
this agreement was to be approved by the court. He was actually in 
court when the agreement was approved, and at no time was there 
any objection raised until the controversy arose between the respond- 
ent and the trustée, after the property had already been sold, money 
paid into the trust company, and when a distribution was being made. 
The conclusion is inévitable that the respondent consented to the ju- 
risdiction of the court. 

[2] In my opinion, however, consent of the respondent was un- 
necessary. This is a controversy which has arisen over property in 
the possession of the bankruptcy court. If the property was in the 
custody of the bankruptcy court, the jurisdiction of that court is ex- 
clusive, and it alone has the power to détermine ail claims upon the 
propertv in its custody. White v. Schloerb, 178 U. S. 542, 20 Sup. 
Ct. 1007, 44 L. Ed. 1183: Bryan v. Bernheimer, 181 U. S. 188, 21 
Sup. Ct. 557, 45 L. Ed. 814; Mueller v. Nugent, 184 U. S. 1, 22 
Sup. Ct. 269, 46 E. Ed. 405 ; Whitnev v. Wenman et al., 198 U. S. 
552, 25 Sup. Ct. 778, 49 L. Ed. 1157. ' 

This phase of the question dépends upon what constitutes posses- 
sion, "custodia legis," for the purpose of assumption of jurisdiction 
by the bankruptcy court. Remington on Bankruptcy (2d Ed.) vol. 2, 
§ 1807, says: 

"Actual or constructive possession by the receiver, trustée, marshal, or 
référée, or (after the filing of the pétition) by the bankrupt or his agents, 
constitutes 'custodia legis' for the purpose or 'assumption of jurisdiction' by 
the bankruptcy court; and the bankruptcy court 'assumes jurisdiction' over 
property, and the property cornes into 'custodia legis,' if it is in the custody or 
control of the receiver in bankruptcy, or of the trustée, marshal, référée, Qr 
(after the filing of the bankruptcy pétition) of the bankrupt or hls agent." 



294 241 FBDEIIAL REPORTER 

In the case of Whitney v. Wenman et al., supra, the court said : 

"In that case (Mueller v. Nugent [184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405 j) 
the décisions in Bardes v. Hawarden Bank [178 U. S. 524, 20 Sup. Ct. 1000, 44 
!.. Ed. 1175], White v. Schloerb [178 U. S. 542, 20 Sup. Ct. 10O7, 44 L. Ed. 
1183], and Bryan v. Bernheimer [181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814J 
were reviewed by the Chief Justice, who delivered the opinion of the court, 
and it was held that the flling of a pétition in bankruptcy, is a caveat to ail 
the world, and in effect au attachaient and injunetiou, and that on adjudica- 
tion title to the bankrupt's estate became vested in the trustée with actual or 
constructive possession, and placed in the custody of the bankruptcy court." 

In the case of Acme Harvester Co. v. Beekman Lumber Co., 222 
U. S. 300, on page 306, 32 Sup. Ct. 96, on page 99, 56 L. Ed. 208, 
the court said : 

"Whatever may be the limitations of the doctrine declared by this court, 
speaking by the late Chief Justice Euller in Mueller v. Nugent, 184 U. S. 1, 14 
[22 Sup. a. 269, 46 L. Ed. 405], where it is said: 'It is as true of the présent 
lavv (1898) as it was of that of 1867, that the flling of the pétition is a caveat 
to ail the world, and in effect an attachment and Injunetion (Bank v. Sherman, 
101 U. S. 403 [25 h. Ed. 866]) ; and on adjudication, title to the banki-upt's 
property became vested in the trustée (sections 70, 21e), with actual or con- 
structive possession, and placed in the custody of the bankruptcy court,' It is 
iione the less certain that an attachment of the bankrupt's property after the 
atlng of the pétition and before adjudication cannot operate to remove the 
bankrupt's estate from the jurisdictlon of the bankruptcy court for the 
purpose of administration under the act of Congress. It is the purpose of the 
bankruptcy law, passed In pursuance of the power of Congress to establlsh a 
unlform System of bankruptcy throughout the United States, to place the 
property of the bankrupt under the control of the court, wherever it is found, 
with a View to its equal distribution among the credltors. The flling of the 
il>etition is an assertion of jurisdictlon with a view to the détermination of 
the status of the bankrupt and a settlement and distribution of bis estate. 
The exclusive jurisdictlon of the bankruptcy court is so far in rem that the 
(estate is regarded as in custodia legis from the flluig of the pétition." 

And again on page 308 of 222 U. S., on page 99 of 32 Sup. Ct. (56 
L. îld. 208), the court further said : 

"The flling of the pétition asserts the jurisdictlon of the fédérai court, the 
issuing of its process brings the défendant into court, the sélection of the 
trustée is to follow upon the adjudication, and thereupon the estate belonging 
to the bankrupt, held by him or for him, vests in the trustée. Pending the 
proceedings the law holds the property to abide the décision of the court upon 
the question of adjudication as effeetively as if an attachment had been 
Issued, and prevents creditors from defeating the purposes of the law by bring- 
iug separate attachment suits which would virtually amount to préférences In 
favor of such creditors." 

In re Schermerhorn, 145 Fed. 341, on page 342, 76 C. C. A. 215, 
on page 216, 16 Am. Bankr. R. 507, on page 509, the court said: 

"Upon the filing of a pétition in bankruptcy, followed by an adjudication, ail 
lii'operty in the possession of the bankrupt of which he claims the ownership 
piisses at once into the custody of the court of bankruptcy, and becomes sub- 
ject to its jurisdictlon to détermine, by plenary action or summary pro- 
ceeding, as the nature of the case demands, ail adverse or conflicting claims 
thereto, whether of title or of lien ; and that court may, by the process of 
injunetion, protect its jurisdictlon against interférence. It may draw to Itself 
the détermination of ail controversies over the property in its possession, and 
wlien it once lavpfully attaches its jurisdictlon cannot be destroyed or im- 
paired by the unauthorlzed surrender of possession of the property by the 
offlcers of the court, or through a seizure thereof by an adverse clalmant." 
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In Clay v. Waters, 178 Fed. 385, on page 392, 101 C. C. A. 645, on 
page 652, 21 Ann. Cas. 897, on page 901, 24 Am. Bankr. R. 293, on 
page 310, the court said: 

"But the property hère in controversy was In the possession of the bankrupt 
when the pétition was flled and when the adjudication was made, and It 
then passed within the jurisdiction of the District Court Ijelow. The second 
section of the Banliruptoy Law invests the District Court sittiug in banlîruptcy 
wlth power to 'cause the estâtes of banlcrapts to be collected, reduced to 
mouey and distributed aud détermine controversies in relation thereto except 
as otherwise provided,' and the exception is of cases involving those contro- 
versies between trustées in bankruptcy and adverse clalmants specified in 
section 23, whlch relate to property which was not in the possession of the 
banlirupt when the pétition for adjudication was filed and in whlch the de- 
fendants do not consent to suits in the District Courts. The District Court 
sitting in banliruptcy has jurisdlctlon to détermine by summary proceedings, 
after a reasonable notice to clalmants to présent their claims to it, contro- 
versies between the trustée and adverse clalmants over liens upon and the 
title and possession of (1) property in the possession of the bankrupt whea 
the pétition lu bankruptcy is filed, (2) property held by third parties for him, 
(3) property lawfully sei^ied by the marshal as the bankrupt's under clause 3 
of section 2 of the Bankruptcy Law, and (4) property clalmed by the trustée 
which has been lawfully reduced to actual possession by the offlcers of the 
court. Such controversies are controversies in proceedings In bankruptcy 
under section 2, and they are not controversies a.t law or in equity as dis- 
tinguished from proceedings in bankruptcy within the meaning of section 23." 

In the case of Johnson v. Spencer, 195 Fed. 215, on page 219, 115 
C. C. A. 167, on page 171, 27 Am. Bankr. R. 800, on page 805, the 
court said : 

"Aceording to tliese controlling décisions the possession of property by the 
bankrupt at the time of the institution of the proceedings in bankruptcy, is 
a necessary condition to jurisdlctlon in the District Court to detei-mine' the 
rlghts of third parties to it except when such jurisdictlon is invoked by their 
consent. The possession may be in the bankrupt himself or by some one for 
him as hls agent or bailee." 

In the case of Hébert v. Crawford et al., 228 U. S. 205, 33 Sup. Ct. 
484, 57 L. Ed. 800, the court said: 

"Tbls conflict of jurisdlctlon, between state court and bankruptcy court, witli 
injunction and counter injuuction, grew out of a controversy as to who was 
in possession of a trop of rice, when Moore & Bridgeman, who had plauted 
it, filed their pétition on July Iti, 1006, to be adjudged bankrupts. It tho 
rice was then in tlieir possession, the bankruptcy court had jurisdlctlon to 
adminlster it as assets of the estate, and to détermine ail claims to the 
property." 

In the case at bar the property in which the respondent had an in- 
choate right of dower was in the possession of the bankrupt at the time 
of the fihng of the pétition in bankruptcy and of the adjudication. It 
then passed in accordance with the foregoing décisions into the posses- 
sion of the bankruptcy court and was in "custodia legis." Being in 
possession of the property, the bankruptcy court had jurisdiction to 
détermine ail controversies relative thereto in a summary proceeding. 
In the case of Whitney v. Wenman et al., 198 U. S. 539, on page 552 
25 Sup. Ct.778, on page 781, 49 1. Ed. 1157, on page 1160, i4 Am. 
Bankr. R. 45, on page 51, the court said: 
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"We think the resuit of thèse cases [Bryan v. Bernheimer, 181 TJ. S. 18S, 21 
Sup. et. 557, 45 L. Ed. 814 ; Mueller v. Nugont, 184 U. S. 1, 22 Sup. Ct. 269, 
4,6 L. Ed. 405; Bardes v. Hawarden Bank, 178 V. S. 524, 20 Sup. Ct 1000, 
44 L. Ed. 1175 ; Wliite v. Schloerb, 178 V. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 
1183] Is, in view of tlie broad powers conferred in section 2 of tlie Bank- 
ruptey Aot, authorizing the bankruptcy court to cause the estate of tlie 
bankrupt to be collected, reduced to money, and distributed, and to détermine 
controversles In relation thereto, and bring in and substitute additlonal parties 
when necéssary for the complète détermination of a œatter in controversy, 
that when the property has become svibject to the jurlsdiction of the bank- 
ruptcy court as that of the bankrupt, whether held by him or for him, juris- 
dietlon exlsts to détermine controversles in relation to the disposition of the 
same and the estent and character of liens thereon or rlghts thereln." 

In the case of Babbitt v. Dutcher, 216 U. S. 102, on page 113, 30 
âup. Ct. 372, on page 377, 54 L. Ed. 402, 17 Ann. Cas. 969, the court 
said: 

"There are two classes of cases arlslng under the act of 1S98 and controUed 
by différent principles. The flrst class is where there is a daim of adverse 
title to property of the bankrupt, based upon a transfer antedating the bank- 
ruptcy. The other elass is where there is no daim of adverse title based on 
any transfer prier to the bankruptcy, but where the property is in the physical 
possession of a thlrd party or of an agent of the bankrupt, or of an offlcer 
of a bankrupt corporation, wbo refuses to dellver it to the trustée in bank- 
ruptcy. In the former class of cases a plenary suit must be brought, either at 
law or in equity, by the trustée, in which the adverse claim of title can be 
tried and adjudlcated. In the latter class it is not necossary to bring a 
plenary suit, but the bankruptcy court may act summarlly and make an order 
in a summary proceeding for tUe delivery of the property to the trustée, with- 
out the formality of a formai litlgation." 

In Re Epstein, 156 Fed. 42, 84 C. C. A. 208, 17 L. R. A. (N. S.) 465, 
19 Am. Bankr. R. 89, the court said : 

"A court of bankruptcy may by summary process requlre those who assert 
title to, or an interest in, property whlch has rlghtfully corne into its posses- 
sion and control as part of tîie bankrupt's estate, to présent thelr claims to 
that court, and, the notice being reasouable, may proceed to adjudicate the 
merits of such claims." 

In the case of Monnd Mines Co. v. Hawthorne, 173 Eed. 882, 97 
C. C. A. 394, 23 Am. Bankr. R. 246, the court said : 

"The law is now settled that the interest of a third party in property claim- 
ed to belong to the bankrupt estate, which, at the time of the institution of 
the proceedings in bankruptcy, Is in the possession of such thlrd person, 
claiming an interest thereln, can only be determined by an original suit 
brought for that purpose. Where, however, property whlch is in the posses- 
sion of a bankrupt at the time of the bankruptcy proceedings, and passes as 
part of his estate into the possession of the trustée in bankruptcy, and a third 
party claims an interest thereln, the référée may, by summary proceeding, 
require such thlrd party to appear in the bankruptcy court, présent his claimj 
and the référée adjudicate the rlghts of the parties in respect thereof." 

In Re Lipman (D. C.) 201 Fed. 169, on page 172, 29 Am. Bankr. 
R. 140, on page 143, Judge Rellstab said : 

"When such property (property which had been transferred by bankrupt 
within four months before the institution of proceedings under such circum- 
stances as suggested the probability of an effort to def raud creditors) is obtain- 
ed, whether wiUlngly or reluctantly yielded, it is in the possession of the court 
exercising such andllary jurlsdiction, and that court, hy its very possession, 
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draws to itself the power to détermine the interests tlierein of ail parties 
making claim thereto, and it becoines Its duty to so détermine and grant 
complète relief, tliat furttier litigation in regard thereto may be avoided." 

Counsel for respondent cited tlie case of Eyster v. Gafï et al., 91 U. 
S. 521, 23 L. Ed. 403, as sustaining the contention that the court of 
bankruptcy in the instant case does not bave jurisdiction. The case, 
however, does not support the contention. In that case a mortgage 
had been given upon certain property and a suit to .foreclose the same 
in the state court had been instituted in 1868, and the suit was ter- 
minated, the purchaser receiving a master's deed, and a decree entered, 
on July 1, 1870. On May 9, 1870, the mortgagor filed a pétition in 
bankruptcy. The assignée (receiver) in bankruptcy did not intervene, 
which he might hâve donc in the state court, and might bave had bis 
rights adjudicated therein. Thèse facts did not oust the state court 
of the jurisdiction which it had acquired more than two years before. 
The court on page 524 of 91 U. S. (23 L,. Ed. 403) said : 

"The obvious reasoii for this is that if, when the jurisdiction of the court 
has once attached, it could be ousted by the traiisfer of the defendant's inter- 
est, there would be no end to the litigation, and justice would be defeated by 
the number of the.so transfers. Another reason is that, when such a case is 
ended by a final decree transferriug the title, that title relates back to the 
date of the instrument on whieh tlie suit is based, or to the commencement of 
the suit; and the court will not permit its judgment or decree to be renderod 
nugatory by intermediate conveyances." 

In other words, when a compétent court, state or fédéral, has regu- 
larly acquired jurisdiction, it will retain the same for the purposes for 
which it was acquired, and that is ail this case décides. The case in 
fact sustains the contention of the trustée, in that the bankruptcy court 
in the instant case acquired custody of the property which was in pos- 
session of the bankrupt at the time of the filing of the pétition, and 
therefore has exclusive jurisdiction to détermine ail controversies 
thereto. 

The case of Franlî v. Vollkommer, 205 U. S. 521, 27 Sup. Ct. 596, 51 
L. Ed. 911, was cited. In that case Frank held a mortgage upon'certain 
property, consisting of horses, vehicles, harness, etc., and took posses- 
sion of the mortgaged property. Creditors of the mortgagor immedi- 
ately thereaf ter filed pétition in bankruptcy against him. An agreement 
was entered into between the mortgagee and the temporary receiver that 
the mortgaged property should be sold and the proceeds deposited, not 
in the gênerai funds of the bankruptcy estate, but as a spécial fund. 
The res in this case never came into the possession of the bankruptcy 
court, except under a spécial agreement, which took it out of the gên- 
erai rule, and which contemplated a plenary suit. The trustée himself 
instituted a plenary suit in the state court to bave the mortgage set 
aside as fraudulent. This case, therefore, is not authority for the con- 
tention of the respondent. 

The pétition for review is dismissed, and the order of the référée, 
striking out spécial appearance of respondent and directing her to an- 
swer, is hereby affirmed. 
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In re NEW ERA NOVELTY CO. 
(District Court, D. New Jersey. September 5, 1916.) 

1. BaNKRUPTCT <S=>1<3 JURISDICTION OF COURTS DOMICILE AND Pl,ACE OF 

Business of Corporation. 

Under Bankr. Aa Jul.y 1, 1898, c. 541, § 2 (1), 30 Stat. 545 (Comp. 
St. 1916, § 9586), giring courts of bankruptcy jurisdlctloa to adjudge per- 
sons bankrupt who hâve had their principal place of business, resided, or 
had thelr domicile wlthln the respective territorial jurlsdictions for the 
preeeding six months, both the court of the district in whlch a corpora- 
tion was organized and that of the district in which it had Its principal 
place of business had jurisdiction to adjudieate the corporation a bank- 
rupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 20.] 

2. Bankkuptct <S=»18 — Jueisdictioh of Court — Pétition in Difff.bent Dis- 

tricts — "Individual." 

Wlthln General Order in Bankruptej' No. 6 (fc9 Fed. v, 32 C. C. A. Ix) 
providlng that, in case two or more pétitions shall be filed against the 
same Individual in différent districts, the flrst hearlng shall be had in 
the district in which the debtor had hls domicile, and making différent 
provisions for jurisdiction of pétitions against partuerships, the word 
"Individual" Includes corporations, and the rule gives priority of juris- 
diction to the court of domicile, and the former court will rellnquish 
jurisdiction to the latter, though the pétition was filed in that court be- 
fore It was filed in the court of domicile. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 22. 

For other defluitions, see Words and Phrases, First and Second Séries, 
Individual.] 

3. Bankbui'tct ®=>18 — Jurisdiction of Courts — Prbfebked District — Diu- 

GENCB. 

ITie court of the district In whlch a corporation had its place of busi- 
ness will not rellnquish jurlsdletion to the court of the corporation's 
domicile, unless the credltors in the latter district acted with diligence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 22.] 

4. Bankbuptcy iS=19 — Jurisdiction of Courts — Prefebhed District — Con- 

VBNIENOE of Parties. 

Under Bankr. Act, § 32 (Comp. St. 1916, | 9616), providlng that, in the 
event pétitions are filed against the same person in différent courts of 
bankruptcy each of which has jurisdiction, they shall be transferred by 
order of the courts rellnqulshing jurisdiction to the court which can pro- 
ceed wlth the same with the greatest convenlence of the parties in interest, 
the auestlon of convenlence of the parties should be deteruilned by the 
court having preferred jurisdiction. 

In Bankruptcy. In the matter of New Era Novelty Company, a 
corporation. On motion to confirm the report of the spécial master 
retaining jurisdiction in bankruptcy on the ground that the principal 
place of business was within the district, though the domicile was in 
another district. Jurisdiction relinquished, unless the district of 
domicile transfers jurisdiction because of convenlence of the parties. 

David Bobker, of Newark, N. J., for petitioning creditors and re- 
ceiver. 

Archibald Palmer, of New York City, for Condensite Co. of Amer- 
ica and others. 

®=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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DAVIS, District Judge. It appears from the proofs submitted in 
this case that the bankrupt is a corporation organized and existing 
under the laws of the state of New York, in the Southern district of 
New York. The principal place of business of the said corporation 
is in the city of Newark, within the state and district of New Jersey. 
The corporation has an office in New York, but bas very little prop- 
erty, and does practically no business, there. Practically ail the as- 
sets of the bankrupt are in the state and district of New Jersey, and 
nearly ail of its business is transacted in the city of Newark, in said 
state and district; its pay roU amounting to about $350 per week. 

On the 7th day of July, 1916, at 10 minutes past 12 o'clock in the 
afternoon, an involuntary pétition in bankruptcy was filed against the 
défendant corporation in the district of New Jersey, together with 
consent of the bankrupt to adjudication, and the corporation was on 
that day adjudicated a bankrupt. On the same day, as appears from 
the proofs in this case and statements made by counsel, in open court, 
and within an hour after the pétition was filed in the district of New 
Jersey, an involuntary pétition was filed against the défendant in the 
Southern district of New York by creditors represented by Archibald 
Palmer, Esq. An order was made by this court setting aside the ad- 
judication for the purpose of allowing some of the New York cred- 
itors, represented by Mr. Palmer, to file an answer, and the case waS 
referred to George W. W. Porter, as spécial master, to take testi- 
mony and report upon the question of jurisdiction of this court. The 
master filed bis report on July 25, 1916, wherein he found that this 
court had jurisdiction ; and now motion is made for the confirmation 
of the master's report. 

[1] Section 2 (Ij of the Bankruptcy Act provides that the courts 
of bankruptcy are invested with such jurisdiction at law or in equity 
as will enable them "to ad judge persons bankrupt who hâve had their 
principal place of business, resided, or had their domicile within their 
respective territorial jurisdictions for the preceding six months, or the 
greater portion thereof." The United States District Court for the 
Southern District of New York has jurisdiction, because the corpo- 
ration had its domicile in that district for six months preceding the 
filing of the pétition in bankruptcy. The United States District Court 
for the District of New Jersey has jurisdiction, because the corpora- 
tion had its principal place of business in the district of New Jersey 
for six months before it was adjudicated a bankrupt by that court. 
The question before me is the détermination of which court, under 
ail circumstances, should bave the administration of the estate of the 
bankrupt, both having jurisdiction. As Judge Thomas said in the 
Matter of the United Button Co. (D. C.) 12 Am. Bankr. Rep. 766, 
132 Fed. 381 : 

"It is of the grftatest importance that the i'anl^ruptcy Act slioiild be atl'.nin- 
istered with the utinost hannony as regards the several District Courta." 

[2] General Order in Bankruptcy No. 6 (89 Fed. v, 32 C. C. A, 
ix) provides : 

"In case two or more pétitions shall be filed against the same individual in 
différent districts, the flrst hearing shall be had in the District in which the 
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debtor has his domicile, • * * and In case of two or more pétitions 
against the same partnership In différent courts, each tiavlng jurisdlction over 
the case, the pétition first flled shall be flrst heard, • » • and in eitlier 
case the proceedings upon the other pétition may be stayed until an adjudi- 
cation is ma.de upon the pétition first heard; and the court which makes the 
flrst adjudication of baukruptcy shall retain jurisdlction over ail proceedings 
therein until the same shall be closed. In case two or more pétitions shall 
be flled In différent districts- by différent menibers of the same partnership 
for an adjudication of the banlimptcy of said partnership, the court in which 
the pétition is first flled, having jurisdiction, shall take and retain jurisdiction 
over ail proceedings in such bankruptcy until the same shall be closed." 

The word "individual," as used in General Order No. 6, includes 
corporations. The Matter of the United Button Co., (D. C.) 12 Am. 
Bankr. Rep. 762, 132 Fed. 378. In the case of individual persons and 
corporations it is the intention of General Order No. 6 that the first 
hearing shall be had in the district of the domicile of the bankrupt. 
This is not true, however, of partnerships, and in General Order No. 
6 the Suprême Court wished to draw, as Judge Thomas said in Matter 
of United Button Ce, supra, 12 Am. Bankr. Rep. 765, 132 Fed. 380: 

"A distinction between a single entity, that could act or be acted against 
as an Individual person, and a copartnership, any one of whose partners could 
file a pétition, or against any one of whose partners a pétition could be flled." 

Priority of hearing would ordinarily resuit in priority of adjudi- 
cation, and this would resuit in the power of exclusive administration, 
unless jurisdiction were relinquished. In order, therefore, to carry 
out the provisions of General Order No. 6, and to avoid conflict in 
jurisdiction, it is necessary tq relinquish jurisdiction to the "preferred 
district," so that the first hearing may be had there for the purpose 
of adjudication. 

[3] It is required, however, that the petitioners in the domiciliary 
district act with diligence. Judge Thomas, in Matter of the United 
Button Co., supra, said : 

"But the petitioners in the preferred district must be diligent, for, if there 
be an adjudication in any other district, jurisdiction therein to administer the 
estate is obtalned." 

Judge Thomas further said (12 Am. Bankr. Rep. 767, 132 Fed. 381) : 

"When a compétent court has adjudged that judgment is flnal as to the 

bankrupt and his creditors, anotlier court cannot superimpose in an inde- 

pendent judgment in a separate proceeding; otherwi^e the judgment would 

uot be an estoppel." 

Thèse statements of Judge Thomas are apparently based upon the 
assumption that pétitions, without consent to adjudication, are filed 
in two districts, both of which hâve jurisdiction. In the case of In re 
Isaacson, 20 Am. Bankr. Rep. 430, 161 Fed. 779, and 20 Am. Bankr. 
Rep. 437, 161 Fed. 777 , the Eastern district of Nevi? York was held to 
be the domicile of the bankrupt, while the Southern district of New 
York was his principal place of business. A pétition was filed in both 
districts, and with the pétition in the Southern district of New York 
the bankrupt consented to adjudication. Upon motion, Judge Holt 
vacated the adjudication in the Southern district of Nfew York, holding 
that the domiciliary district was the district in which the bankrupt's 
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estate should be administered in accordance with the provisions of 
General Order No. 6. 

[4] That case was almost identical with the one at bar, and the 
practice followed in that case seems to be the gênerai rule, unless it is 
found désirable that the preferred district relinquish its jurisdiction. 
so that the case may be transferred to a court in another district, 
"wliich can proceed with the same for the greatest convenience of 
parties in interest," in accordance with section 32 of the Bankruptcy 
Act of 1898, which provides : 

"In the event pétitions are tiled agalnst the same person, or against différent 
members of a partiiersliip, in différent courts of banlîruptcy each of wliich 
bas jurisdiction, the cases shall he transferred, by order of the courts re- 
linquishing jurisdiction, to and be Consolidated by the one of such courts 
which ean proceed with the same for the greatest convenience of parties in 
interest." 

The référée in his report went beyond the scope of the order, and 
found it would be for the greatest convenience of the parties in in- 
terest to liave the baflkrupt's estate administered by the court in the 
district of New Jersey. He says: 

"I might further say, although it may be consldered without the scope ol' 
the order referring this matter to me, that another very important pbase not 
strlctly bearing upon the jurisdictional fact, but bearing upon the rétention of 
jurisdiction, is the convenience of parties, and it would seem to me that 
sufficient bas been proven before me to show that the convenience of the 
parties in this case would justify the rétention of jurisdiction by this covirt, 
and would malie it incumbent upon the United States District Court in the 
District of New York to transfer any jurisdiction which It might hâve over this 
matter to the United States District Court in the District of New Jersey." 

The question of the convenience of parties should be determined 
by the court in the domiciliant jurisdiction. Matter of United But- 
ton Ce. CD. C.) 13 Am. Bankr. Rep. 454, 137 Fed. 668; In re Tsaacson 
(D. C.) 20 Am. Bankr. Rep. 430, 161 Fed. 779. An order will there- 
fore be entered, relinquishing jurisdiction to the court of the Southern 
district of New York, unless it be determined by that court, upon ap- 
pHcation therefor, that the bankrupt's estate can be administered by 
the bankruptcy court in the district of New Jersey for the greatest 
convenience of the parties in interest. 

Jurisdiction will be retained by this court pending an application to 
the court for the Southern district of New York for a transfer to this 
district. 
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TJNITED STATES v. MISSOURI, O. & G. RY. CO. OF TEXAS. 
(District Court, E. D. Texas, Sherman Division. January 10, 1017.) 

No. 121. 

1. Master and Servant <s=3l3 — HouRS of SBatvicE Act — Purpose. 

The purpose of Hours of Service Act Marcli 4, 1907, c. 2939, § 2, .34 
Stat. 1415 (Comp. St. 1916, § 8678), forbldding einployment of railway 
employés for more thaii 16 consécutive liours, was to add to tlie safety of 
persous and property belng transported in Interstate commerce, as well 
as to the safety of tbose engaged in such transportation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14.] 

2. Master and Servant ©=13 — Hours of Service Act — Exceptions — Un- 

FoitESEBN Cause of Delay. 

Tlie dei'ailment of another train, net shown to liave rc.sulted from the 
railroad's négligence, whieh delayed the arrivai of the train in charge of 
the employés in question for more than 16 hours, is a cause not known to 
the carrier or its agents, v?hleh could not hâve been foreseen, and whlcli 
relleves the carrier from liability under Hours o£ Service Act March 4, 
1907, § 3 (Comp. St. 1916, § 8679). 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14.] 

3. Mastee and Servant <g=5l3 — Hours of Service Act — Ukfobeseen Cause 

— Necessitt fob Relief. 

Wliere a wreck, occurring after employés had started their run, de- 
layed theia more than 16 hours, the carrier was not required to relie ve 
them at the first convenient stopping place reached after the expiration 
of the 16-hour period, but could permit them to continue to the end of 
their run. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14.) 

Action by the United States against the Missouri, Oklahoma & Gulf 
Railway Company of Texas to recover a penalty for a breach of the 
Railway Hours of Service Act. On hearing on agreed statement of 
facts. Judgment rendered for défendant. 

Clarence Merritt, U. S. Atty., of McKinney, Tex., for the United 
States. 

Head, Billard, Smith, Maxey & Head, of Sherman Tex., for de- 
fendant. 

RUSSELL, District Judge. This case is before me for décision on 
an agreed statement of facts, the salient features of which are as fol- 
lows : 

The employés of défendant, who are charged in the information to 
hâve been required to work in excess of 16 hours, were subject to 
the law of Congress known as the "Sixteen-Hour Law." They were 
the operatives in charge of defendant's train No. 302, which was en- 
gaged in transporting freight betvveen Allen, Okl., and Deuison, Tex. 
The distance between thèse two termisials, Denison and Allen, is 96 
miles, and this constitutes a regular division or run on the defend- 
ant's Une of railroad. The employés in question, with train No. 302, 
went on duty at Allen, Okl., at 3 o'clock p. m., November 15, 1915, 
and left that termina! at 3 :30 p. m. of that day. They were relieved 

®=3For other ca.'îea see same topic & KEy-NUMBER in ail Key-Numbered Digesis & Indexe» 
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of duty at Denison, Tex., at 11 :15 a. m. on November 16, 1915, hav- 
ing been on duty a period of more than 16 hours. 

The cause of this overtime was the circumstances hère stated: At 
6:20 p. m. on November 15, 1915, nearly 3 hours after train No. 302 
had left Allen, 0kl., for Etenison, Tex., and while en route, north- 
bound train No. 56 was derailed at the station oi Wapanucka, on 
defendant's raih-oad. This derailment was of such a character as to 
completely block the passage of south-bound train No. 302. After 
the derailment of train No. 56, the défendant exerted every effort to 
clear its track, so that train No. 302 could proceed on its journey 
south. The track was cleared at 4 a. m., November 16th, 13 hours 
after the train crew of 302 went on duty, and 121/2 hours after that 
train left Allen. 

It is conceded by the government that the track of the défendant 
at Wapanucka, where the derailment of train No. 56 occurred, was in 
an apparently safe condition and that no other wreck or derailment 
had occurred on the Une of defendant's railroad at that place. There 
was no évidence to show that there was any négligence in the opéra- 
tion of train No. 56. The question presented is: Does the fact that 
the défendant required and permitted its employés in charge of train 
No. 302 to remain on duty from 3 o'clock p. m. of November 15, 1915, 
to 11 :15 a. m. of the following day, constitute a violation of the act 
of March 4, 1907, known as the "Hours of Service Law" ? 

[1] The law under considération consists of four sections, but only 
the second and third sections are necessary to be read in connection 
with the case hère made; 

"Sec. 2. That it shall be unlavvful for any common carrier, its officers or 
agents, subject to tliis act to require or permit any employé subject to tins 
act to be or remain on duty for a longer period than sixteen consécutive tiours, 
and wlieuever any such employé of such common carrier shall hâve been con- 
tlnuously on duty for si.xteeu hours he shall be relieved and shall not be re- 
<iuired or permitted again to go on duty until he has had at least ten con- 
sécutive hours off duty ; and no such employé who has been on duty sixteen 
hours in the aggregate in any twenty-four hour period shall be required or 
permitted to continue or again go on duty %^ithout having had at least eight 
consécutive hours off duty." Corap. St lOlO, § 8(578. 

This section plainly and clearly sets out what railroad companies 
subject to the act shall not do nor permit to be donc. Prior to its 
enactment there was no limit fixed by law to the length of time which 
employés might remain on duty. The need of the law was made mani- 
fest by the déplorable casualties which were attributable to the fact 
that men were required to serve in the opérations of trains after their 
mental and physical powers had been taxed beyond the limit of human 
endurance. The purpose of the law was to add to the safety of per- 
sons and property which were being transported in Interstate com- 
merce, as well as the safety of those employés who were engaged in 
such transportation. 

[2] It was within the discrétion of the law-making body to provide 
exceptions or not, as Congress might see fit, to the opération of the 
act, and Congress, as it had the power to do, declared that there should 
be certain situations to which the law should not apply. Section 3, 
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after prescribing penalties for the violations of the act, and givîng 
vitality to the agencies of the law relied upon to render more certain 
and speedy prosecutions thereuhder, contains the following language: 

"Provlded, that the provisions of this act shall not apply in any case of cas- 
ualty or unavoidable accident or the act of God ; nor wliere » * » delà y 
was the resuit of a cause not known to the carrier or its offlcer or agent in 
charge of such employé at the time said employé left a terminal, and which 
could not hâve been foreseen." 

The language hère used is broad and comprehensive. It is not a 
mère limitation or restriction on the enforcement of the act, but it ex- 
cepts absolutely from the opérations of the law situations such as 
are described in the proviso. 

Now, to the facts of this case: Train No. 56 was on its journey 
north when train No. 302 left the terminal, at Allen, 0kl. Train No. 
302 left Allen at 3:30 p. m., November 15, 1915. Train No. 56 was 
derailed at Wapanucka at 6:23 p. m., November 15th, nearly 3 hours 
after 302 left the terminal. The derailment of 56 delayed 302 at 
Wapanucka until 4 a. m., November 16th. In the meanwhile the de- 
fendant was making every reasonable effort to get its track clear for 
the passage of train No. 302. I hold that the delay of train No. 302 
was the resuit of a cause not known to the carrier or its officer or 
agent in charge of its employés on said train at the time said employés 
left the terminal at Allen, Okl., and which could not hâve been fore- 
seen. This being so, the act of March 4, 1907, by its express terms 
did not apply to the operatives of train No. 302. 

[3] Counsel for the government insist that it was, at least, the duty 
of the défendant to lie up the train crew of No. 302 at the first con- 
venient stopping place reached after the expiration of the 16-hour 
period. But to give the act this construction would be reading into 
it sômething it not only does not contain, but something in manifest 
conflict with the proviso above quoted. In this respect the Hours of 
Service Law is not similar to the Safety Appliance Act of 1910 (Act 
April 14, 1910, c. 160, 36 Stat. 298). 

In the case hère presented the parties hâve agreed that, on Decem- 
ber 24, 1908, the Interstate Commerce Commission promulgated a 
rule, which was transmittéd to the défendant, and was in the follow- 
ing language: 

"Sec. 3. Employés unavoidably delayed, by reason of causes that could not 
at the commencement of a trip hâve been foreseen, may lawfuUy continue on 
duty to the terminal or end of that run." 

As the court views the law, this rule was not necessary, because un- 
der the facts and circumstances in évidence the 16-hour law, by its 
express terms, did not apply to the operatives of train No. 302, and 
as to those operatives, on the occasion in question, it was just as 
though Congress had made no law on the subject of hours of service. 

For the reasons given, I render judgment for the défendant. 
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UNITED STATES v. MEYEE, 

(Circuit Court of Appeals, Second Circuit. April 12, 1917.) 

No. 266. 

Aliens i®=68 — Natuealization — Alien Enemies — "Time of His Applica- 
tion." 

Kev. St. § 2171 (Comp. St. 1916, § 4362), ori^nally adopted at a tlme 
wlien tlie only application for naturallKation was made in open court, pro- 
vides tliat no subject of any country with wliich the United States are 
at war at the tlme of his application shall be admltted to citlzenship. 
Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 (Oomp. St. 1916, § 4352), re- 
quires the applicant to make and file a pétition in writing, and section 6 
(Comp. St. 1916, § 4.S54) provides that final action thereon shall not be 
had until at least 90 days hâve elapsed after filing and posting the notice 
of such pétition. Ueld, that the application is complète when the péti- 
tion Is filed, and the tlme of filing the pétition is the "time of his appli- 
cation," especiaJly as section 2171 contalns a further provision, now ob- 
solète, for the naturalisation of alien enemies entitled to naturalization 
on June 18, 1812, and hence a German subject filing his pétition in 
January, 1917, was entitled to naturalisation, though the hearing was 
not had until April 6th, at which time a state of war exlsted. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145.] 

Hough, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Pétition by Jonas Meyer for naturalization. From an order adniit- 
ting the applicant to citizenship, the government appeals. AiTirmed. 

The following is the opinion of Mayer, District Judge: 
The petltioner was born at Hohn, Germany, on April 17, 1859. He arrived lii 
the United States on August 3, 1863, when a little over 4 years of âge. Hi? 
has resided in the city of New York since 1863, and is a merchant who ha^ 
been in business for himself for so:ne 27 years. His wife and two children 
réside hère, both children Ixiing public school graduâtes and the petltioner be- 
ing llkewise a graduate of the public schools of this city. His delay in be- 
coming naturalized is due to the fact that he has always supposed that he 
was a citizen of the United States by virtue of his arrivai hère with his 
father in 1863. Upon exaraination by the court, the petltioner has fuUy satls- 
fied the court that he cornes within the provisions of the Act of Gongress un- 
der which his pétition is flled. By virtue of the resolution of the Congress of 
the United States, passed April 6, 1917, war now exists between the United 
Seates and the government of the country in which the petltioner was born. 
The petltioner flled his pétition to become a citizen of the United States on 
the 5th day of January, 1917. Ninety days liaving elapsed after his pétition 
was flled, the petltioner now appears betore the court, asking that he be 
permitted to become a citizen of the United States. The question is whether 
the court has jurisdiction to entertain and grant the pétition. This question 
Involves the construction of the meaning of the word "application" in sec- 
tion 2171 of the Revised Statutes of the United States which reads as fol- 
lows: 

"Sec. 2171. No alien who is a native citizen or subject, or a denizen of 
any country, state, or sovereignty with which the United States are at war, 
at the time of his application, shall be then admltted to become a citizen of 
the United States ; but persons résident within the United States, or the 
territories thereof, on the eighteenth day of June, in the year one thousand 
eight hundred and twelve, who had before that day made a déclaration, ac- 

©csFor other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digesta & iDdexea 
241 F.— 20 
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cordlng to law, of their Intention to become cltlzens of the United States, 
or who were on that day entitled to become citizens wlthout making such déc- 
laration, may be admltted to beeome citizens thereof, notwithstanding Oiey 
were alien enemies at the tlme and in the manner prescribed by the laws 
heretofore passed on that subjeet; nor shall anythlng hereln contained be 
taken or construed to interfère with or prevent the appréhension and removal, 
agreeably to law, of any allen enemy at any time previous to the actual 
naturalization of such alien." 

The point involved is whether "application" as used In the statute quoted 
supra refers to the pétition or to the appearance of the applicant before the 
court at final hearlng held, as required by law, at least 90 days subséquent 
to the flling of the pétition. 

Section 2171 had its origin In two previous statutes, one of 1802 and the 
«ther of 1813. Ohapter 28 of the Statutes of 1802, approved Aprll 14, 1802 
(2 Stat. 153) was entitled "An act to establish an unifonn rule of naturaliza- 
tion, and to repeal the acts heretofore passed on that subject." The flrst and 
second sections thereof are as foUows: 

"Flrst, that he shall hâve declared, on oath or affirmation, before the 
suprême, superlor, district or circuit court of some one of the states, or of the 
territorial districts of the United States, or a circuit or district court of the 
United States, three years at least, before hls admission, that it was, bona 
flde, his intention to become a citizen of the United States, and to renounce 
for ever ail allegiance and fldellty to any foreign prince, potentate, state or 
soverelgnty whatever, and particularly, by name, the prince, potentate, state 
or soverelgnty whereof such alien may, at the time, be a citizen or subjeet. 

"Secondly, that he shall, at the time of his application to be admltted, dé- 
clare on oath or affirmation, before some one of the courts aforesaid, that 
he wlU support the Constitution of the United States, and that he doth abso- 
lutely and entlrely renounce and abjure ail allegiance and fldellty to every 
foreign prince, potentate, state or soverelgnty whatever, and particularly, by 
(lame, the prince, potentate, state, or soverelgnty whereof he was before a 
citizen or subjeet; which proceedings shall be recorded by the clerk of the 
court." 

In the fourth section, there Is the foUowlng provlso: 

"Pi'ovided, that no alien who shall be a native citizen, denlzen or subjeet ot 
any country, state or sovereign, with whom the United States shall be at war, 
iit the time of his application, shall be then admitted to be a citizen of the 
United States." 

Durlng the War of 1812, chapter 36 of the Statutes of 1813, approved July 
30, 1813 (3 Stat. 53) was enacted. It was entitled "An act supplementary to 
the acts heretofore passed on the subjeet of an uniform rule of naturaliza- 
tion" and provided as follows: 

"That persons résident withln the United States, or the terrltories thereof, 
on the elghteenth day of June, in the year one thousand eight hundred and 
twelve, who had before that day made a déclaration according to law, of 
their intentions to become citizens of the United States, or who by the existlng 
laws of the United States, were on that day entitled to become citizens, wtth- 
out making such déclaration, may be admitted to become citizens thereof, 
notwithstanding they shall be allea enemies at the times and in the manner 
prescribed by the laws heretofore passed on that subjeet : Provided, that 
nothing herein contained shall be taken or construed to interfère with or 
prevent the appréhension and removal, agreeably to law, of any allen enemy 
at any tlme previous to, the actual naturalization of such allen." 

From the foregolng it wlll be noted that the privilège of becoming an 
American citizen was accorded to those who, although alien enemies, had 
<leclared their intention of becoming citizens prior to the outbreak of the 
War of 1812 or who, by the exlsting laws of the United States, wete at that 
time entitled to become citizens without making such déclaration. While 
the statute of 1813 is now obsolète, it may be read in connection with the 
statute of 1802 in support of the construction that it was the législative in- 
tent that an applicant could be naturalized at such time as he was able to 
make his "application" to be naturalized under existlng law. 
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At tlie time of the enactment of the act of 1802 and untll 1906, there was 
no intermediate procédure between the déclaration of intention and the ap- 
pearance of the applicant in court for the purpose of being naturalized. It 
is therefore contended on behalf of the government that "application" as used 
in section 2171 now means the application whlch is made by the petitioner at 
the time he appears before the court at final hearing. 

It is urged that the "pétition" for naturallzation Is not the "application" 
referred to in this section 2171. By chapter 3592 of the Statutes of 1908, ap- 
proved June 29, 1906, 34 Stat. 596, it was provlded inter alla, as follows: 

"Third. He shall, before he Is admltted to citizenshlp, déclare on oath In 
open court that he will support the Constitution of the United States, and 
that he absolutely and entirely renounees and abjures ail allegiance and 
fidelity to any foreign prince, potentate, state, or sovereignty, and particularly 
by name to the prince, potentate, state, or sovereignty of which he was before 
a citizen or subject; that he will support and défend the Constitution and 
laws of the United States against ail enemies, foreign and domestic, and bear 
true faith and allegiance to the same. Oomp. St. 1916, § 4351. 

"Fourth. It shall be made to appear to the satisfaction of the court ad- 
mltting any alien to citizenshlp that immediately precedlng the date of his 
application he bas resided continuously wlthin the United States flve years 
at least, and within the state or territory where such court is at the time 
held one year at least, and that during that time he ha.s behaved as a man 
of good moral charaeter, attached to the priuclples of the Constitution of 
the United States, and well disposed to the good order and happiness of the 
same. In addition to the oath of the applicant, the testlmony of at least two 
witnesses, citlzens of the United States, as to the facts of résidence, moral 
charaeter, and attachment to the principles of the Constitution shall be re- 
quired, and the name, place of résidence, and occupation of each witness shall 
be set forth in the record." Comp. St. 1916, § 4352. 

"Sec. 6. That pétitions for naturallzation inay be made and filed during 
term time or vacation of tJie court and shall be docketed the same day as 
filed, but final action thereon shall be had only on stated days, to be fixed by 
rule of the court, and in no case shall final action be had upon a pétition until 
at least ninety days bave elapsed after flling and posting the notice of such 
pétition." Comp. St. 1916, § 4354. 

"Sec. 9. That every final hearing upon such pétition shall be had In open 
court before a judge or judges thereof, and every final order which may be 
made upon such pétition shall be under the hand of the court and entered In 
full upon a record kept for that purpose, and upon such final hearing of such 
pétition the applicant and witnesses shall he examined under oath before the 
court and In the présence of the court." Comp. St. 1916, § 4368. 

It will be noted that the proceeding before the court Is designated in section 
9, supra, as a "final hearing upon such pétition." From the foregoing it may 
be argued on behalf of petitioner that under exlsting iaw the "application to 
be admltted" is the "pétition," and that when the applicant signs the pétition, 
It is then that he applies for admission, the perlod Intervening between such 
application and final hearing having been provided solely in order to give full 
opportunity to examine Into the pétition and ascertain such facts and in- 
formation as may advise the court of the status and qualifications of the 
applicant when he appears at final hearing. Tho words "at the time of hls 
application" as used in section 2171 must be read in the light of the statut*' 
of 1802 where it Is provided that the applicant "shall, at the time of bis ap- 
plication to be admltted, déclare * • • before some one of the courts 
aforesaid, that he will support the Constitution of the United States. ♦ • * " 

So that the question now^ is whether "application to be admltted" means the 
"pétition" provided under the statute of 1906 or the final hearing provided 
under that statute. The question bas never been passed upon, and It is of 
paramouut importance that there should be a uuiforwity of ruling in this 
circuit. After conférence vs'ith my Associates, we bave concluded that It is 
highly désirable that this question shall be presented as speedily as, iwssible 
to the Circ-uit Court of Appeals, and I am authorized to state that that court 
will give préférence to the hearing of an appeaJ from such détermination as 
is hère made. 
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In order to assure an Immédiate appeal and a full présentation of the 
subject-matter to the Appellate Court, the district judges bave deemed thc 
advisaUe course to be to admit the applicant to citizenshlp, reserving décision 
on ail similar applications until the Circuit Court of Appeals shall hâve 
passed on this test case. To attain this prompt resuit the United States at- 
torney and the Department of Labor hâve assured the court of their full 
co-operation. 

H. Snowden Marshall, U. S. Atty., of New York City. 
Samuel Blumberg, of New York City, for appellee. 

Before WARD, ROGERS and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from an order of Judge 
Mayer in the District Court of the United States for the Southern Dis- 
trict of New York admitting the appellee, Jonas Meyer, to citizenship 
April 6, 1917, a state of war then existing between the empire of 
Germany and the United States of America. 

Meyer came to this country from Germany with his parents, who 
were German citizens, August 3, 1863, when he was 4 years of âge. 
He has lived in this city ever since, ând, was told and has always sup- 
posed that his father, who died hère in 1871, had been naturalized, 
which would hâve made him a citizen under section 2172, U. S. Rev. 
Stat. (Comp. St. 1916, § 4367). He had also been informed that com- 
ing hère at the tender âge of 4 years he was for this reason also a citi- 
zen of the United States. His attention having been lately called to 
the matter, he took advice, and was able to fînd no évidence whatever 
that his father had been naturalized, and learned that he had been mis- 
informed as to the other ground. Acting, however, under this mistake 
of fact and of law, he has voted hère and served as a juror in this 
county, where jurors are required to be citizens of the United States. 
Section 598, Judicial L,aw, c. 30, Con. L,aws of New; York. Because 
he has acted in good faith as a citizen, he was relieved of the obliga- 
tion of making any déclaration of intention by the provision added to 
paragraph 2, § 4, c. 3592, Laws of 1906, by section 3, c. 401, L,aws 
of 1910 (36 Stat. 830), which provides as follows: 

"Provided further, that any person belonging to the class of persons a.u- 
thorized and qualifled under existing law to become a citizen of the United 
States who has resided constantly in the United States durlng a perlod of 
flve years nest preceding May Ist, nineteen hundred and ten, who, because of 
misinformation in regard to his citizenship or the requirements of the law 
governing the naturalization of citizens has labored and acted under the im- 
pression that he was or could become a citizen of the United States and has in 
good faith exercised the rights or duties of a citizen or Intended citizen of 
the United States because of such wrongful information and belief may, upon 
making a showing of such facts satisfaotory to a court having Jurisdiction to 
Issue papers of naturalization to an alien, • • • and said court may issue 
such certificate without requiring proof of former déclaration, » * * but 
such applicant for naturalization shall comply in ail other respects with the 
law relative to the issuanoe of final papers of naturalization to aliens." 

Section 2171 of the Revised Statutes of the United States reads: 

"No alien who is à native citizen or subject, or a denizen of any country, 
state, or soverelgnty with which the United States are.at war, at the time of 
his application, shall be then admitted to become a citizen of the United 
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►States; but persons résident within the United States, or tlie terrltorles 
therebf, on ttie 18th day of June, in the year one thousand eight tiundred and 
twelve, who had before that day made a déclaration, according to law, of 
their intention to become citlzens of the United States, or who were on that 
day entitled to become citizens without making such déclaration, may be ad- 
mitted to become citizens thereof, notwithstanding they were alien enemies at 
the time and in the manner prescribed by the laws heretofore passed on that 
subject; nor shall anything herein contained be taken or construed to inter- 
fère with or prevent the appréhension and removal, agreeably to law, of any 
alien enemy at any time previous to the actual naturalization of such aJien." 

The first part of this section cornes from the act of April 14, 1802, 
and the remainder from the act of July 30, 1813. At the time thèse 
acts were passed the whole procédure for naturalization was begun by 
the alien's making a déclaration of his intention to become a citizen 
two years at least prior to his admission upon hearing in open court. 
The application and the hearing for admission were contemporaneous. 
The act of 1802 expresses the intention of Congress not to admit an 
alien subject of a country at war with the United States at the time of 
the hearing in open court. 

The rest of the section applies only to the War of 1812, but shows 
that Congress had changed its earlier view so as to permit the admis- 
sion of citizens of other countries at war with the United States at the 
time of the hearing in open court, provided that before the war they 
had made their déclarations of intention or were entitled to citizenship 
without making such déclarations. The act of June 29, 1906, estab- 
lishing a bureau of immigration and naturalization, treated the subject 
of naturalization much more elaborately than theretofore. It did not 
repeal section 2171, but introduced a new step in the procédure be- 
tween the déclaration of intention and the hearing in open court, viz., 
a pétition for naturalization to be filed by tlie alien not less than 2 nor 
more than 7 years after his déclaration of intention. Consequently 
the application and the hearing are now no longer contemporaneous. 
Sec. 4 of the act of June 29, 1906, reads: 

"First. He shall déclare on oath before the clerk of any court authorized by 
this act to naturalize aliens, or his authorized deputy, in the district in 
which such alien résides, two j'ears at least prior to his admission, and after 
he bas reached the âge of eighteen years, that it Is bona fide his Intention 
to become a citizen of the United States, and to renounce fo rêver ail allegiance 
and fidelity to any foreign prince, potentate, state, or sovereignty, and par- 
ticularly, by name, to the prince, potentate, state, or sovereignty of which 
the alien may be at the time a citizen or subject. • • * 

"Second. Not less than two years nor more than seven years after he has 
made such déclaration of intention he shall make and file, in duplicate, a 
pétition in writing, signed by the appllcant in his own handwrlting and duly 
verified, in which pétition such appllcant shall state his fuU name, his place 
of résidence (by street and number, if possible), his occupation, and, if 
possible, the date and place of his birth. • * « 

"The pétition shall also be verified by the attidavits of at least two crédible 
wltnesses, who are citizens of the United States, and who shall state in their 
affldavits that they hâve personally known the appllcant to be a résident of 
the United States for a period of at least five years continuously, and of the 
state, territory, or district in which the application Is made for a period of 
at least one year immediately preceding the date of the filing of his pétition, 
and that they each hâve Personal knowledge that the petltloner is a person of 
good moral character, and that he is in every way qualifled, in their opinion, 
to be admitted as a citizen of the United States." 
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Section 6 of the act is as follows : 

"That pétitions for naturallzatlon luay be made and flled during term tlme 
or vacation of the court and shall be doclteted the same day as liled. but final 
action thereon shall be had only on stated days, to be Uxed by rule of the 
court, aud in no case shall final action be had upon a pétition untll at least 
iiinety days hâve elapsed after flling and postlng the notice of such péti- 
tion. * ♦ *" 

The question for détermination is, What it, under the act of 1906, 
"the time of his appHcation," at which time section 2171 excltides an 
alien from citizenship if his country is at war with the United States? 
The government contends that it is the time of the hearing in open 
court, while the appellee insista that it is the time of the filing of the 
pétition. Obviously the pétition was an application for citizenship. 
The two witnesses who verified it were required to swear that "the 
applicant" was continuously a résident of the United States for at 
least 5 years and of the state, etc. "in which the application is made" 
, at least 1 year preceding the date of filing the pétition. The govern- 
ment regards the application as a continuotis act from the time of filing 
the pétition down to and including the hearing in open court. If so, as 
a state of war existed April 6, 1917, between the empire of Germany 
and the United States, this alien should not hâve been admitted to citi- 
zenship by virtue of the provisions of section 2171, supra. But we 
think the application complète when the pétition is filed, although 90 
days must elapse from "the date of his application" before the hearing 
in open court, which is itself an independent step, and the last step in 
the whole proceeding. We are quite clear that "the time of his appli- 
cation" prescribed in section 2171 is the time of filing the pétition un- 
der the act of 1906. The intervening period of 90 days is to give the 
government an opportunity of looking up the antécédents of the appli- 
cant and of his witnesses. This is the fair and natural construction of 
the language of the statutes, and is, moreover, quite consistent with the 
intention of Congress expressed in the act of 1813 during the war 
then existing with England that aliens who had declared their intention 
before the war should not be excluded from citizenship though war 
existed at the time of the hearing in open court upon the question of 
their admission. 
The order is affirmed. 

HOUGH, Circuit Judge (dissenting). That "application" as used in 
Rev. Stat. 2171, is synonymous with "pétition" in the act of 1906 I 
cannot believe. The majority agrée that Congress intended not to ad- 
mit to citizenship the subject of a country "at war with the United 
States at the time of the hearing in open court," and yet find a statutory 
right to citizenship complète and perfect at a date which must always 
(except in the cases of soldiers and sailors) be 90 days at least before 
any "hearing in open court," légal under the act of 1906. Thèse two 
propositions are, I think, inconsistent. 

In 1802 Congress declared (section 2171), that no one, being an alien 
enemy "at the time of his application, shall be then admitted" to citi- 
zenship. It is agreed that when that statute was passed, and for over 
an hundred years after, "application" meant hearing in open court. 
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There are still hearings in open courte and they are a prerequîsite to 
lawful naturalization. There is no reason to believe that the statu- 
tory words hâve changed in meaning. 

Indeed the construction adopted by this judgment makes section 
2171 déclare the f oUowing : An alien enemy shall not be "admitted" at 
"the time of his application" ; but "application" means "pétition" ; 
therefore such alien cannot be "admitted" at the date of his "pétition." 
As no ahen (with the exceptions noted) can, since 1906, be admitted 
at date of pétition, whether, he be an enemy or not, it is (to say the 
least) somewhat difficult to harmonize the législation of 1802 and 1906 
on the construction adopted. The "final hearing" specifically required 
by the présent statute, and agreed to be one équivalent of the "applica- 
tion" under the act of 1802, becomes an idle ceremony. 

For the reasons foregoing, I think that "application" still means 
hearing in open court, and that means the présent statutory "final hear- 
ing" ; therefore I dissent. 



RIGGS et al. v. GILI^SPIE. 

(Circuit Court of Appeals, Fourth Circuit Tebruary 27, 1917.) 

No. 1471. 

1. IN.JUNCTION <©=529 — Restraining Leqai Peoceedinos — Défense — Fbaudtj- 

LENT RELEASE. 

A court of equity has jurisdiction to enjoln défendants in an action al 
law from asserting as a défense a release under sale obtained by fraud, 
even though it is doubtful wliether plalntiff would be unable to rely on the 
fraud in tbe action at law. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 66, 67.] 

2. Release <S=»57(2) — Evidence — Fbaud and Undue Influence. 

In a suit to restrain the sureties on an executor's bond from setting up 
as a défense in an action on the bond a release of one of them, évidence 
held to show that the release was obtained by the surety by fraud and un- 
due influence upon the only heir of the estate, who was a nephew of the 
surety and at the time visiting in his home. 

[Ed. Note. — For other cases, see Release, Cent. Dig. § 108.] 

3. Release <S=17(1) — Fbaud — Confidential Relation. 

Where the uncle of an orphan heir, a œan of mueh business expérience 
and who knew that the heir had the utmost confidence In him, induced 
the heir to release binï from llability as surety on the executor's bond, 
the heir being ignorant of the efCect of such release, the uncle was guilty 
of équitable fraud even if he did not say anything to deceive or mlslead 
the heir. 

[Ed. Note. — For other cases, see Release, Cent. Dig. § 32.] 

4. Injunction iS=119 — Pleadings — Answee — Ierelevant Facts. 

In a suit to enjoln the assertion by sureties in an action on an execu- 
tor's bond of a release fraudulently obtained by one of them, it was not 
error to strike from the answer paragraphs setting up the exécution by 
the heir of another release to ail tbe sureties given in a separate trans- 
action after the exécution of the flrst release, especially where the décision 
of that motion was reserved for final submission and no évidence was 
offered in support of those paragraphs. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 243-250.] ' 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered DigeatB & Indexes 
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5. Injunction <S=>113 — Restraining Défense at Law — ^IjAcirag. 

A suit to restraln suretles on executor's bond froni relying on a release 
given to one 6f them by the sole heir as a défense is net barred by lâches, 
wbere the heir used due diligence in Instituting suit agalnst the exécuter 
for an accountlng, though more than flve years had elapsed since the ex- 
écution o( the release. 

[Ed. Note.— For other cases, see Injunctlon, Cent. Dig. §§ 198-201.] 

Appeal and Cross-Appeal from the District Court of the United 
States for the Northern District of West Virginia, at Parkersburg; 
Alston G. Dayton, Judge. 

Suit by John J. Gillespie against Caleb B. Riggs and others to re- 
strain the défendants from asserting as a défense to an action at law 
a release given by plaintiff to one of them. From a decree (229 Fed. 
760) granting injunction except as to the liability of the défendant to 
whom the release was given, the other défendants appeal, and plaintiff 
files a cross-appeal. Decree reversed, and cause remanded, with in- 
structions. 

Jennings C. Wise, of Richmond, Va., and Charles E. Hogg, of Point 
Pleasant, W. Va. (Boreman & Carter and C. B. Rigle, ail of Middle- 
bourne, W. Va., on the brief), for appellants and cross-appellees. 

Thomas P. Jacobs, of New Martinsville, W. Va., and David F. 
Pugh, of Columbus, Ohio (John H. McCoy and Arien G. Swiger, both 
of Sistersville, W. Va., and Pugh & Pugh, of Columbus, Ohio, on the 
brief), for appellee and cross-appellant. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge. This is an appeal and cross-appeal 
from the District Court of the United States for the Northern District 
of West Virginia. 

The facts are as follows: The fathcr of appellee, Wm. H. Gilles- 
pie, died in 1897, leaving a will and testament disposing of about $40,- 
000 worth of property, and the appellee was his sole heir at law. Wal- 
ter R. Smith, one of the cross-appellees, was appointed as his executor. 
The other appellants and cross-appellees and Lloyd L. Stealey, who 
died before the litigation was instituted, as his sureties executed a joint 
and several bond in the sum of $40,000. For about 14 years the execu- 
tor administered upon the estate. He made no settlement of his ac- 
counts during that time. After the appellee became of âge, he institut- 
ed a suit in the circuit court of Tyler county to compel him to settle 
his accounts. A commissioner was appointed by the court, who report- 
ed that appellee was entitled to the sum of $36,008.84, upon which the 
court entered a decree in his f avor. 

On the day of October, 1914, appellee instituted an action at 

law in the United States District Court upon the bond of the executor 
and six sureties. The appellants fîled a separate plea pleading an al- 
leged release purporting to hâve been given by appellee to John M. 
Smith, one of the sureties. The release in question reads as follows : 

"Whereas, Walter E. Smith, of Sistersville, in the county of ïyler, and state 
of West Virginia, is administrator of the estate of William H. Gillespie, de- 

^=9For other cases see same topîc & KEY-NUMBEH lu ail Key-Numbered Digests & Indexe» 
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<eased, late of Sistersville, and John M. Smith, oî Wilbur, in said county and 
state, is surety upon the bond of said Walter R. Smith as such administrator, 
and John Gillespie of said Sistersville Is now the sole heir of said estate and 
of full âge: Now, therefore, I, the said John Gillespie, in considération of the 
sum of one dollar ($1.00) and other good considérations to me in hand paid by 
the said John M. Smith, hâve released and discharged and do hereby release 
and discharge the said John M. Smith from ail and every obligation as a sure- 
ty or otherwise upon the said bond of said administrator, and f rortf ail liability 
to me by reason of said tiond. 

"Witness my hand and seal thls 29th day of September, 1909." 

Appellee, being of the opinion that in an action at law he could not 
traverse the défense made by this plea, instituted a suit in eqnity pray- 
ing for injunctive relief, in which, among other things, it is alleged that 
the défense made by this plea in the action at law is inéquitable in that : 

First. There was no valuable considération to the exécution of said 
release. 

Second. That it was not his intention to release the other sureties. 

Third. That it was obtained from him by fraud committed by John 
M. Smith. 

Fourth. That even if there were no such reasons for the impeach- 
ment of the release, it in equity only operated as a release to John M. 
Smith of his proportion of the liability on the bond, and to the other 
sureties of the one-seventh part of the total liability, for which the ac- 
tion at law was brought. 

It is alleged in the bill that the release pleaded in the common-law 
action is neither a release to John M. Smith, who secured it from his 
nephew, the appellee, nor a release in any sensé to the other sureties ; 
that appellee could not in a court of law secure the relief which he seeks, 
to wit, to destroy and annul a fraudulently obtained release and to grant 
such other and further relief to which appellee may be entitled. There- 
fore this suit was instituted on the equity side of the court. 

The bill allèges that on the. 29th day ôf September, 1909, John M. 
Smith secured the release in question from his nephew, the appellee, at 
a time .shortly after he had reached his majority ; that appellee's mother 
was a sister of John M. Smith ; and that the considération recited in 
the release is $1, none of which was paid. It is further alleged : That 
at the time the release was secured appellee did not know how much 
W. R. Smith, exécuter, owed him, inasmuch as no settlement had been 
made at that time. That he was young and inexperienced and had no 
knowledge of the eflfect and character of légal papers or documents. 
That he was persuaded to sign the release by the false représentations 
of John M. Smith to the effect that the exécution of the release would 
not in any way préjudice his right as sole devisee, legatee, or heir of his 
father, and that he had no opportunity to advise with counsel or 
friends, being at the time at the home of John M. Smith, some 20 miles 
distant from his home and friends. That he was a mère child when 
his father died, about 12 or 13 years of âge, and was brought up after 
the death of his father by W. R. Smith, executor, and Miss Thene 
Smith, his mother's sister, in his father's home, where he remained 
until his marriage in July, 1909, at which time he moved to himself ; 
that shortly thereafter John M. Smith went to his home in the city of . 
Sistersville and invited appellee and his wife to visit them, stating at 
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the time that he wanted them to get better acqiiainted. That in re- 
sponse to this invitation they visited Smith on the 25th day of Septem- 
ber, 1909. That he had been brought up from childhood under the 
Smith influence. That his uncle, W. R. Smith, and Miss Thene Smith 
had controlled his every action and exercised great influence over him, 
and that W. R. Smith, the executor and guardian, concealed from 
him the true condition of his father's estate. That after he liad been 
at the home of his uncle, John M. Smith, for a few days, to wit, on 
September 29, 1909, John M. Smith presented a paper called a release, 
and while in the présence of his uncle, in his home and under his in- 
fluence, requested him to sign the same, asserting at the time that he did 
not want anything to trouble him and that it could not make any dif- 
férence, inasmuch as there were enough sureties on the bond to carry 
it, and that he wanted him to release him as surety. The paper which 
he presented was prepared by John M. Smith 's brother, a lawyer, who 
resided in Minnesota. That under thèse circumstances he yielded and 
signed the paper for no considération whatever. That at the same time 
John M. Smith told him that there was Uttle, if anything, coming from 
his father's estate, and that the paper in question would not release 
any of the other sureties. That owing to his lack of knowledge of such 
matters he relied upon the statement of John M. Smith in this respect. 
That ail this was simply a fraudulent scheme by which John M. Smith 
sought to release himself, if possible, from ail liability on the bond. 
That while visiting his uncle he enjoyed his hospitality. That the mem- 
bers of the family were extremely kind to him, and that they secured 
the release at the opportune moment when he felt under great obliga- 
tions to his uncle and family for their entertainment and at a time when 
he was in no mental condition to deny a request from his uncle. In 
this connection, it is alleged by appellee that neither he nor his wife 
were ever again invited to make a visit, nor were they ever visited by 
his uncle, John M. Smith. It is insisted by counsel for appellee that 
the facts as alleged clearly show that the release in question was ob- 
tained by fraud, imposition, duress, undue influence, and misrepre- 
sentation, and that therefore in equity such release is null and void. 

The appellants filed a motion setting forth that the bill failed to 
allège any matter of equity, in that the release could be avoided in a 
court of law as well as in a court of equity, and that the question of 
the validity of the release could be controverted in an action of debt; 
that appellee has been guilty of gross lâches in instituting this suit; 
and that therefore appellee is not entitled to the relief prayed for in 
the bill. 

Appellants also filed their joint and several answers which consist of 
déniais of the allégations of the bill, more especially the allégations as 
to misrépresentations and frauds imputed to John M. Smith. 

In paragraph 22) of the answer, a further contract and agreement be- 
tween appellee and appellants is set forth, the substance of which being 
that the appellee agreed with the appellants and the executor of L. L. 
Stealey, deceased, that in considération of a loan of $17,000 to the ap- 
pellee to enable him to purchase the Bloomingdale farm, in Henrico 
county. Va. (which the executor had purchased with money belonging 
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to the estate), part of the purchase price being paid, and to secure the 
remainder, he had given a deed of trust under which it was about to 
be sold ; that he released the sureties on the bond of W. R. Smith as 
exeoutor from ail liabilities of the payment of any money then due or 
to become due to him from W. R. Smith as executor. 

In paragraph 24 (improperly numbered 23) it is alleged that C. S. 
Stealey as executor of L. L. Stealey, deceased, is a necessary and prop- 
er party to the suit. 

The appellee entered a motion to strîke out thèse two paragraphs of 
the complaint upon the ground that they did not constitute any défense 
to the bill. A consent order was entered, in which it is recited that 
ail motions and questions raised thereby should be reserved "for the 
final submission of this cause, and that the évidence of the parties shall 
be taken," and that the parties be permitted to take their évidence be- 
fore some compétent légal authority upon reasonable notice, and that 
the action of debt should stand continued until the equity cause was 
disposed of. 

Both parties took dépositions which were filed. However, appel- 
ants did not take any dépositions nor ofïer any évidence in support 
of the paragraphs of the answer which the appellee had moved to 
strike from the record. The court below entered a decree overruling 
the motion of appellants to dismiss the bill and sustaining the motion 
of appellee to strike out ail of appellant's answer, consisting of the 
paragraphs to which we hâve referred, and also granted an injunction 
restraining appellants from using the alleged release for any other pur- 
pose than to secure for themselves in the trial in the action at law a 
crédit for such sum as John M. Smith would hâve been liable for 
if he had not been released ; such sum to be the f uU and equal of what 
the solvent parties may hâve to pay or be liable for. 

[1] The appellants insist that a court of equity is without jurisdic- 
tion to grant the relief sought by the bill. The release which appellee 
seeks to annul, as we hâve already stated, is under seal. This ques- 
tion is well-settled, as will appear from the following cases which we 
cite: 

In the case of Davis v. Wakelee, 156 U. S. 680, 15 Sup. Ct. 555, 
39 L. Ed. 578, it was held : 

That a suit in equity may be "sustalned In favor of a plaintlff in a proposée! 
action at law, to enjoin the défendant from setting up a threatened défense, 
upon the ground that he is equltably estopped from so doiug, * * * when 
the remedy at law" Is not "plain, adéquate, and complète. • * • 

"In the uneertainty which appears to exlst in that state, as to whether a 
complaint settlng forth ail the facts would or would not be demurrable, we 
thlnk It rofay be fairly said that the remedy at law is not so plain or clear as 
to oust a court of equity of jurlsdlction. It Is a settled princlple of equity 
jurisprudence that, If the remedy at law be doubtful, a court of equity will not 
décline cognizanee of the suit. * • • Where equity can give relief, plain- 
tlff ought not to be compelled to speculate upon the chance of hls obtaining 
relief at law." 

This question was passed upon by the Suprême Court of West Vir- 
ginia in the case of Rogers v. Rogers, 37 W. Va. 407, 16 S. E. 633; 
the second syllabus in that case being as foUows: 
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"Equity wlll restraln by Injunctlon, not only the suit at law itself, but also 
the Introduction of évidence ia such. suit, which, though perhaps legally ad- 
missible, is'rnanifestly contrary to right and justice." 

Indeed, it is generally conceded to be the ruie that the power to 
referai written contracts for fraud or mistake is vested in courts of 
equity, and that such power cannot be exercised by common law 
courts. In George v. Tate, 102 U. S. 554, 26 L. Ed. 232, Justice 
Swayne, said: 

"It is well settled that the only fraud permissible to be proved at law in 
thèse cases is fraud touching the exécution of the Instrument, such as mis- 
reading, the surreptitious substitution of one paper for another, or obtalriing, 
by some other.tricJi or device, an instrument which the party dld not intend 
to give." 

The following case's are very much in point: Handcock et al. v. 
Cossett (C. C.) 45 Fed. 754; 1 Pomeroy's È'quity Jurisprudence, 383; 
Messinger v. New England Mutual Life Ins. Co. (C. C.) 59 Fed. 529 ; 
Hartshorn v. Day, 19 How. 211, 15 L. Ed. 605. 

The rule is so well-established that we do not deem it necessary to 
enter into an extended discussion of tliis point. VVe hâve carefully 
considered the cases cited by appellants, but do not think that they 
apply to the case at bar. In view of what we hâve said, it follows 
that the action of the court below iii assuming jurisdiction of this suit 
was proper. 

[2] We will next consider the question as to whether the court 
erred in dismissing the bill as to the défendant John M. Smith; i. e., 
in holding that the release is valid and constitutes a valid release to the 
appellee's action against John M. Smith. 

Would one in the full possession of his mental faculties and not un- 
der any delusion enter into a contract of this character, and could an 
honest and fair-minded man accept the same? Thèse pertinent in- 
quiries arise at the threshold of this case, and should be met in order 
to reach a correct conclusion as respects the merits of this controversy. 

In determining the question as to whether plaintiff was induced to 
sign the release on account of undue influence, it becomes necessary 
to consider the situation of the parties at the time it was executed. 
As we hâve already stated, appellee's father died when he was about 
the âge of 13. He was then placed in the custody and under the con- 
trol of his near relatives consisting of an aunt and an uncle, who, 
no doubt, were as near and dear to him as if they had been his own 
parents. He spent his childhood with them, and it was but natural 
that he should hâve become very much attached to them, and this ap- 
plies with equal force to his uncle, John M. Smith, through whose in- 
fluence he was induced to sign the release in question. Indeed, it is 
difficult ta imagine a situation,where the relationship could be more 
intimate. Under thèse circumstances, it would hâve been well-nigh 
impossible for any one to hâve convinced this young man that his rela- 
tives were not his best friends, and that they would, under any circum- 
stances, betray his confidence or permit anything to be donc that might 
militate against his welfare. In a word, the relationship thus estab- 
lished was precisely in the nature of the relationship that exists be- 
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tween parent and child, and it is in such light that we must consider 
the circumstances of this case. 

It is true that at a proper âge he was sent to school and received 
what might be termed a fairly good éducation, but there is nothing 
in the évidence to indicate that while attending school anything trans- 
pired that could hâve in the least impaired his confidence or marred the 
relationship that had existed between them from the day his father 
died. 

It further appears from the évidence that after he left school he 
married and settled dovi'n, no doubt with the belief that the estate 
which his father had left him would be ample to insure his comfort 
in the future. It was at this time that John M. Smith, his uncle, 
invited appellee and his wife to become his guests, and during their 
visit both Smith and the other members of his family were at great 
pains to make their stay pleasant and enjoyable. They spared no ef- 
forts to make them feel perfectly at home and to realize that they were 
being entertained not selfishly but purely on account of the relation- 
ship that existed between them. At the time that appellee was about 
to départ, this uncle, under the guise of love and friendship, approach- 
ed him with the request that he sign a paper, the légal effect of which 
was to deprive appellee of a portion of the patrimony that had been 
left him by his father. 

The appellee while on the witness stand, when asked why it was that 
he had always regarded his uncle as an upright man, said: 

"Well, I hardly know whether I could explaiii it in words exactly what it 
was that produced that, for you, or not. It was inculcated in me by every one 
that was around him'; my aunt and my uncle and my mother ail looked up to 
him as being the head of the family. the oldest one, a very good man and up- 
right in every way, and I had always looked upon him in that way. I knew 
that he had held a great many positions of trust of various kinds." 

The witness also, in reply to further questions, said : 

"Q. State whether or not he stated to you his purpose in asklng you in 
there? A. Yes, sir: he told me he wanted me to sign a release. He said he was 
an old man, well up in years, and that just recently he remembered he was on 
the bond, and went on to cite certain other men who were on the bond with 
hlnï — I don't remember who he said at that time, but it had been brought to 
his memory by hearing the fact that W. H. Smith was in difHculty with T. J. 
Andersen, and he told me his property at that time had been practically ail 
transferred to his sons. 

"Q. That is, Mr. John M. Smith's property? A. Yes, sir; It had ail been 
practically transferred to his sons, he said. And he represented to me that 
the release would only release him, and would not release the rest of the 
surettes, and it would be a great Personal favor to him, and that the 
amount of money due me from W. R. Smith could not be so very much, 
and that the rest of the bondsnïen would be good for whatever was due, 
and he said he would be very glad for me to sign it I had always, ever 
since my earliest recolleetion, been brought up to look upon him as what most 
people would call a pillar of righteousness, a man who would not da any wroug 
of any kind. I had always been raised up with the Smith family. I was very 
young when my father and mother died, and whatever he told me, I believed 
it Implicitly, and when he said to me that he would like for me to sign the 
release, naturally I signed it, and, so far as I knew, that was ail there was to 
it, and that it only released him personally, and did not afCect the other sure- 
ties at ail." 



318 241 FEDEHAL EEPOKTBR 

He further testified that at that time he did not hâve suflficient légal 
knowledge to enable him to write a release deed or other document of 
similar character ; that he had never given légal matters any attention 
whateverj and therefore possessed no knowledge whatever in regard 
to documents of this kind ; that after the paper was presented to him 
for his signature he had no opportunity to consult counsel or f riends, 
and he at that time f elt that he had no reason to do so ; that he con- 
sidered his uncle's word as being as good as his bond — that the release 
was ail right and "would not affect me financially." He further tes- 
tified that before that time he had had no litigation whatsoever. 

Under thèse circumstances, it was but natural that the nephew should 
hâve acceded to his uncle's request, especially in view of the fact that 
his uncle had informed him that what he was asking him to do was 
ail right and that it could not aiïect his interest one way or the other. 
This is precisely the kind of power, the exercise of which places one 
situated like appel) ee in a position where the law deems him incapable 
of exercising that judgment and free will so essential to the intelligent 
disposition of his property or making contracts affecting the same. 
Adams V. Cowen, 177 U. S. 471, 20 Sup. Ct. 668, 44 L. Ed. 851 ; Tay- 
lor V. Taylor, 8 How. 183, 12 L. Ed. 1040; Comstock v. Henon, 55 
Fed. 803, S C. C. A. 266. 

2 Pomeroy's Equity Jurisprudence, § 951, in referring to this phase 
of the question, contains the foUowing: 

"Undue Influence. — Where there Is no coerelon amounting to duress, but a 
transaction is the resuit of a moral, social, or domestlc force exerted upon a 
party, controlllng the free action of his will and preventlng any true consent, 
equity may relleve against the transaction, on the ground of undue influence, 
even though there may be no invalldlty at law. In the vast majorlty of in- 
stances, uiidue influence naturally has a field to work upon in the condition or 
circumstances of the person influenced, which render him pecullarly suscepti- 
ble and yieldlng, his dépendent or fiducie ry relation towards the one exerting 
the Influence, his mental or physical weakness, his pecuniary necessltles, his 
ignorance, lack of advice and the like. Ail thèse circumstances, however, are 
incidental and not essential." 

It is eamesdy contended by appellants that appellee knew a great 
deal more about the condition of the estate than his uncle, J. M. Smith ; 
that he obtained this information from a letter written him by the 
executor in 1908. We hâve carefully considered the letter in question, 
but we find nothing contained therein that could hâve furnished him 
the information necessary to properly apprise him of the true condi- 
tion of his father's estate at that time. While it is true that this let- 
ter informed him that his father's estate amounted to less than $30,000, 
it should be borne in mind that the letter aiso contained the informa- 
tion that the executor had paid out for building $1,680 ; a note due his 
grandmother of $1,565 ; note to John Arthur of $5,385 ; note due 
Kate of $336; building and loan, $600. The letter also stated that the 
appellee had received $5,000, making a total of $14,566. The letter 
then proceeds to say: 

"Wanted to do the best thing by you and put the money where it was safest 
and I did not see anything that looked better to me than Bloomingdale. You, 
John, wHl no doubt, flnd aothlng safer than a good pièce of real estate. When 
the farm was bought it was not my intention to hâve the deed made to my- 
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self, but (lia that upon adviœ of Mr. Jiller, as he said If the west slde was solcl 
In lots, it could not satlsfactorily to buyer be deeded. As I was tled up In 
the H. R. matter I did not hâve the money to meet the payments, and having 
eoUected outside of what you got $10,000.00, I used it in meeting the pay- 
ments, having the note endorsed as paid by W. R. Smith, Exec. and Agt., leav- 
ing the môney secured by the land, maklng In ail .$18,000.00 paid on the farm. 
There Is $1,500 of Corn. Bank Stock. Don't know whether that was a good 
Investment or not. At the tlme I took It ail banks seemed to be doing well. 
It bas not paid more than four per cent., which was better than a 6 per cent, 
loan. I don't know whether it could be sold or not. When I bought 10 sharos 
It was worth 110 to 116. I paid 100. Don't know what it's considered worth 
now. There Is $8,500 secnred by mortgage that cannot legally be eoUected for 
a few months, and $2,000 that I thlnk may be gotten before long." 

From this letter it appears that the exécuter was not indebted to 
appellee, but that, on the other hand, appellee was indebted to the exec- 
utor over $2,000. 

This was the situation of affairs at that tirne as shown by the letter 
in question. Therefore it will be seen that this letter could not, in any 
event, be used for the purpose of showing that appellee understood at 
the time that the executor was indebted to him in anything like the 
sum which appellee fînally recovered from the executor in the District 
Court This pièce of évidence, we think, tends to show that appellee 
was not fully advised as to the true situation at the time he executed 
the release. 

[3] It is contended by counsel for appellants that there is not suffi- 
cient légal évidence to show that this release was obtained by fraud 
or misrepresentation. We cannot give our assent to this proposition, 
feeling as we do that the évidence clearly shows that it was the de- 
hberate purpose of appellee's uncle to not only tal<e advantage of the 
relationship existing between them, but that he also misrepresented 
the facts as to the true situation ; but, even if this were not true, his 
uncle was a man of much expérience in business afïairs, having held 
positions of trust, and therefore was capable of exercising intelligent 
judgment as to the best method by which he could be released from 
the obHgation that he had incurred as surety on the executor's bond, 
and, knowing that his nephew had the utmost confidence in him by 
reason of the relation that existed between them, induced him to sign 
the release. Under such circumstances, what he did was a fraud in 
equity, even if he had not donc or said anything calculated to deceive 
or mislead appellee. 

It is true that John M. Smith to a certain extent contradicted the 
évidence of appellee, but it sufïïciently appears from his testimony 
that his memory is somewhat impaired on account of his âge. In re- 
ferrlng to the reason which prompted him to ask appellee to release 
him of his liabihty, he said that "he just asked John the question, if 
he was willing to release him of his liability I might hâve to pay in 
case W. R. did not make good, and he said he would." It is contended 
that, in view of this statement, we should infer that without any 
particular purpose in view he asked appellee to release himi In this 
connection it is significant that he only secured the release for him- 
self. Indeed, we think the évidence shows most conclusively that this 
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release was secured by a cunningly devised scheme, where the schemer 
laid his plans in advance, confidently believing at the time that his 
nephew, owing to the relations that existed between them, would, in 
ail probability, comply with his request. 

[4] It is urged that the court below erred in sustaining the motion 
to strike out certain paragraphs in the answer to which référence was 
made in the statement of facts. In the first of thèse paragraphs, as 
we hâve stated, it is alleged that Walter R. Smith, executor, purchased 
a farm called "Bloomingdale," situated in the state of Virginia, and 
paid for the same with money belonging to the estate ; that notes were 
executed for the purchase money, secured by a deed of trust on the 
premises for the unpaid balance ; that this deed was made to Walter 
R. Smith, but not as executor; that he paid ail the purchase money 
except $16,300; that before appellee became 21 years of âge he took 
charge of this property and remained there for some time after he 
reached his majority, during which time he treated it as his own 
property and considered it a good investment for the estate of his 
father ; that if this property had been properly handled he could hâve 
realized therefrom not less than $100,000, which would hâve been 
more than sufEcient to pay the balance of $16,300; that the appellee, 
desiring to pay the balance of this purchase money, instructed the 
trustée to sell the farm after Walter R. Smith defaulted in the pay- 
ment of the balance ; that appellants and C. S. Stealey, executor of 
L,. L,. Stealey, deceased, entered into an agreement with the appellee 
by which they agreed to loan him $17,000 to enable him to buy the 
farm and pay the balance of indebtedness thereon, and aiso leaving 
a balance for other purposes; that this agreement was reduced to 
writing and a copy was filed with the answer and made a part of the 
sïime; that in considération of the loan of $17,000 the appellee re- 
leased the appellants and J. M. Smith and the estate of L,. L. Stealey, 
deceased, from their liability on the executorial bond of Walter R. 
Smith ; that the money which was loaned to appellee was raised by 
means of notes signed by the appellee as principal, the appellants, and 
C. S. Stealey, executor of the estate of L. L,. Stealey, deceased, as 
sureties; that on the date of this agreement they did not know that 
the release of September 29, 1909, had been given to J. M. Smith ; that 
the farm was worth at the time it was sold by the trustée not less 
than $50,000, and then pleaded the agreement or release as a bar. By 
the second paragraph or subdivision of their answer, they pray that 
C. S. Stealey, executor of L. l^. Stealey. deceased, be made a party to 
this suit. 

In pursuance of the new equity rules, thèse allégations were denied 
by the appellee. The appellants in the action at law did not set up 
thèse matters' as a défense to appellee's cause of action in that court. 
Under thèse circumstances, we think the action of the court below 
in striking out thèse paragraphs of the answer was proper. 

This suit is ancillary to the action that was instituted on the law 
side of the court, and was instituted for a spécifie purpose, to wit, to 
cancel the alleged release upon which appellants rely as their prin- 
cipal défense and that they be restrained and enjoined from interpos- 
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ing such défense in the action at law. Further, it appears that ail of 
thèse transactions as respect the farm in Virginia took place after 
the alleged release hère attacked was executed, and tlierefore could 
hâve no bearing on the validity of the Scune. 

It also appears that, when the cause was submitted, the court "or- 
dered and decreed that ail motions and the questions raised thereby 
are reserved for the final submission of this cause, and until the évi- 
dence of the parties herein shall be taken." 

It further appears that no proof was taken by appellants in support 
of the two paragraphs in question, and therefore there is no évidence 
in the record to support the allégations contained therein. If évidence 
had been taken, the court below could hâve had an opportunity to 
détermine as to whether the issue should be remanded to the action 
on the law side of the court or decided by the judge sitting as a chan- 
cellor, and under thèse circumstances it is but f air to assume that ap- 
pellants were not prepared to sustain the allégations contained in 
thèse paragraphs. 

[5] It is also urged that appellee in not instituting suit at an earliei 
date is guilty of lâches, and that, therefore, he cannot maintain the 
same. We do not think that this point is well taken in view of the 
fact that appellee used due diligence in instituting suit against the 
executor. Indeed, he seems to hâve taken the steps that were neces- 
sary to secure his rights with a reasonable degree of celerity, and, 
without entering into anything like an extended discussion of this 
phase of the question, we will content ourselves by saying that after 
considering the facts as respect his course of conduct we are of opin- 
ion that this assignment of error is without merit. 

We think that the cases relied upon by appellants are easily distin- 
guished from the case at bar. A careful considération" of ail the facts 
surrounding this transaction impels us to the conclusion that the court 
below should hâve declared the release in question invalid. In addi- 
tion to the authorities from which we hâve quoted, we cite the follow- 
ing in support of our conclusion : Connelly v. Fisher, 3 Tenn. Ch. 382 : 
Kerr on Fraud, 143 ; Story's Equity Jurisprudence, 222. 

In view of what we hâve said, we do not deem it necessary to dis- 
cuss the other assignments of error. 

For the reasons stated, we are of opinion that the decree of the court 
below should be reversed, and the cause remanded, with instructions 
for further proceedings in accordance with the views expressed herein. 

Reversed. 
241 F.— 21 
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ANDBBSON v. FAEMERS' LOAN & TKUST CO. 

Circuit Court of Appeals, Second Circuit. March 13, 1917.) 

No. 148. 

1. Banks and Banking ®=>119 — Deposits — Riqht8 of Depositoks. 

Deposits are not the property of the depositors, but of the bank re- 
cei^ing them ; the relation of a banU and its depositors being tbat of a 
debtor and creditor, so that deposits and investments .are equally assets 
of the bank. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 28»- 
292.] 

2. Intebnal Bevenue <3=>9 — Taxation — Liability of Bank. 

War Revenue Act Oct. 22, 1914, c. 331, § 3, subd. 1, 38 Stat 745, déclares 
that bankers shall pay $1 for each $1,000 of capital used or employed, 
In estimating capital and surplus undivided profits shall be included, 
the amount of such annual tax being computed on tlie basis of the capital 
and undivided profits for the preceding year, and that every person, flrm, 
or Company, and every incorporated or other bank, having a place of busi- 
ness v?here crédits are opened by the deposit of luoney or currency, sub- 
ject to be paid or rernitted upon draft, check, or order, or where money is 
loaned, shall be deemed a banlier. A trust coiupany, chartered to do a 
banking as well as a trust company business, which was authorized to dis- 
count commercial paper and accept drafts, and which held Investments to 
an amount exceeding its capital,, surplus, and undivided profits, opened a 
BO-called capital iuvestment accoùnt, to which bonds and mortgages were 
debited to an amount exceeding the capital, surplus and undivided profits. 
The trust company, while doing a trust company business, also dld a con- 
sidérable banking business. Seld, that when a trust company Is or- 
ganized, obtalns subscription for capital stock, and then opens its doors 
and begins business, its assets comprise ail its property, and It is liable for 
taxation upon that portion of Its capital and surplus actually employed in 
the banking business, regardless of its artiflcial methods of deslgnating 
the employment of such property. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28.J 

3. Internal Revenue ®=32ô — Taxation — Assessment. 

The collecter of internai revenue, having been informed by the offlcers 
of a trust company tbat it was engaged In a banking business, may, wlth- 
out requiring a further return, when the one made by officers failed to dis- 
close the amount of the company's capital and surplus used in the banking 
business, proceed in aceordance with Rev. St. § 3176 (Comp. St. 1916, § 
5899), to assess the tax imposed on such. property by War Revenue Act 
1914, § 3, subd. 1. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 72, 73.] 

4. Internal Revenue ®=325 — Assessmbnts — Validity. 

Though the return did not furnish a basis for the assessment, the col- 
lector's assessment agalnst a trust company engaged in the banking busi- 
ness under War Revenue Act 1914, § 3, subd. 1, is prima fade valld. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 72, 73.] 

5. Intebnal Revenue <S=38 — Assessments — Validity. 

For a trust company dolng a banking business, assessed under War 
Revenue Act 1914, § 3, subd. 1, to recover the amount of au assessment on 
the ground that it was Imposed on funds not used in the banking busi- 
ness, the trust company has the burden of showing that the tax was not 
in fact due. Proof of irregularity in the method of assessment is not 
sufficient. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84.J 

firsFor other cases see Bame topic & KEY-NUMBBR In aU Key-Numbered Dlgests & ludeia» 
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6. Intebnal Revenue <S=a6— Taxation — Assessment. 

The tax imposed by War Revenue Act 1914, § 3, subd. 1, upon bankers for 
capital use<l in the banklng business, is a franchise tax, and Is net subject 
to attack on the ground that it Is a direct tax net apportioned. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. § 7.J 

In Error to the 'District Court of the United States for the Southern 
District of New York. 

Action by the Farmers' Loan & Trust Company against Charles W. 
Anderson, late collecter of Internai Revenue, Second District of New 
York. There was a judgment for plaintiiï, and défendant brings er- 
ror. Reversed and remanded. 

The Farmers' Loan & Trust Company brought an action in the District 
Court for the Southern District of New York, against the former collecter of 
internai revenue, to recover $4,809.34, the amount of taxes pald under pro 
test. The taxes were imposed under the War Revenue Act, being chapter 331 
of the Laws of 1914 (38 Stat. 745-764). Section 3, subdivision "Mrst" provides: 

"Bankers shall pay $1 for each $1,000 of capital used or employed, and 1d 
estimatlng capital, surplus and undivided profits shall be Included. The amount 
of such annual tax shall in ail cases be computed on the basls of the capital 
surplus, and undivided profits for the precedlng fiscal year. Every person, 
flrm, or company, and every Incorporated or other bank, Uaving a place ot 
business vi^here crédits are opened by the deposlt or collection of money or 
currency, subject to be paid or remitted upon draft, check, or order, or where 
money is advanced or loaned on stocks, bonds, bullion, bills of exchange, or 
promissory notes, or where stocks, bonds, bullion, bills of exchange, or prom- 
issory notes are received for discount or sale, shall be a banker under this 
act. • * *'• 

The Farmers' Loan & Trust Company is authorlzed by the laws of New York 
under whieh It Is chartered to do a banklng business as well as a trust com- 
pany business. While it Is one of the principal companies in New York which 
acts as executor, trustée, guardian and depositary, it aiso does a very large 
banklng business under the définition of a "banker" glven In the section of the 
War Revenue Act above quoted. The trial judge directed a verdict for the 
Farmers' Loan & Trust Company at the trial for the recovery of the tax from 
the former collecter to whom it was paid, and upon the judgment on that 
verdict a writ of error bas been granted. 

H. Snowden Marshall, U. S. Atty., of New York City (Gordon 
Auchincloss, of New York City, of counsel), for plaintiff in error. 

Geller, Rolston & Horan, of New York City (Frederick Geller, 
James F. Horan, and Edward H. Blanc, ail of New York City, of 
counsel), for défendant in error. 

Before COXE and WARD, Circuit Judges, and AUGUSTUS N. 
HAND, District Judge. 

AUGUSTUS N. HAND, District Judge (after stating the facts as 
above). Three principal questions are involved : (1) Was any part of 
the capital, surplus or undivided profits of the trust company used or 
employed in banking? (2) If any part was so used or employed, did 
the Commissioner of Internai Revenue hâve any proof of that fact be- 
fore him which could furnish a basis for a lawful tax? (3) If the 
Commissioner had no such proof, was the tax, even though in fact due, 
legally collectible ? 

4t=9For other cases see same topic & KEY-NUMBER In aU Key-Numbered ûigests & Indexe* 
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[1, 2] If the first question îs answered in the négative, manifestly 
no tax could hâve been imposed in any event. The trust company held 
investments to an amount exceeding the capital, surplus and undjivided 
profits. While thèse investments changed from time to time, they were 
held for long periods, and assets of the amount indicated may fairly be 
said to hâve been regularly invested. In 1906 the trust company for the 
first time opened a so-called "capital investment account," to which 
bonds and mortgages were debited to an amount exceeding the capital, 
surplus and undivided profits. Thèse mortgages appear to hâve been 
carried from the securities account and entered in this capital account 
in pencil. 

We do not think that the possession of securities of a value exceed- 
ing the capital, surplus, and undivided profits is proof that no part of 
the capital, surplus, and undivided profits is used or employed in bank- 
ing. Deposits are not the property bf the depositors, but of the trust 
company. The relation of a bank and its depositorp is that of debtor 
and creditor, so that the deposits and the investments are ail equally 
assets of the bank. The claims of depositors are liabilities of the bank. 
The capital, surplus, and undivided profits are simply what may be 
left after the satisfaction of the liabilities to depositors and other cred- 
itors. The creditors may be paid out of any portion of the assets of 
the company, and the capital, surplus, and undivided profits represent 
a residue which, like the claims of creditors, may be made good out of 
any of the securities, cash, bills of exchange, promissory notes, or other 
resources of the bank, including its real estate. No ségrégation took 
place, and the attempted ségrégation was an artificial transaction that 
in our opinion had no reality. The statute upon any other theory be- 
comes futile and meaningless, and enables any bank holding invest- 
ments équivalent in value to its capital, surplus and undivided profits 
exempt from any franchise tax under the War Revenue Act. 

Judge Wallace, writing for this court in the case of Leather Manu- 
facturers' National Bank v. Treat, 128 Fed. 262, 62 C. C. A. 644, said 
that undivided profits were taxable as part of the surplus employed in 
the banking business under the provisions of the War Revenue Act of 
1898 (Act June 13, 1898, c. 448, 30 Stat. 448), which taxed capital and 
surplus employed in banking, and remarked that : 

"The argument for the plalntiff In error, If cftrried to Its logical conclusion, 
would enable a banking corporation to escape the tax at its volitlon, merely 
by refraining from making any distinct appropriation of the undivided profits. 
The tax reaches whatever has become substantially a part of the capital of 
the corporation, wlthout regard to bookkeeping. Upon the facts set forth in 
the complaint, there is nothing to distinguish the undivided profits in con- 
troversy from the fund which many banking associations carry for years un- 
der that name, and which, though not techuically surplus or theoretically 
capital, are actually a part of tlie capital of the bank. There is nothing In 
the circumstance that they were considered by the bank as a fund applicable 
to extra dividends, and to unexpected losses, and to dépréciation of assets, to 
distinguish such accumulations from the technical surplus fund of the bank." 

Judge Lacombe, upon the trial of the cases of Central Trust Com- 
pany V. Treat (C. C.) 171 Fed. 301, and Farmers' Loan & Trust 
Company v. Treat (C. C.) 171 Fed. 302, distinguished thèse cases from 
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the case of Leather Manufacturers' Bank v. Treat, supra, by saying 
that in that case the company — 

"was a baiik engaged solelj' in a banking business, and presumaWy ail the 
property tbat it had was employed in sucli business. But in the case a,t bar 
the plaintiff is not a bank or banker, and, although it does some of the things 
enumerated In the section as indicative of such business, its principal busi- 
ness seems to be distinctively that of a trust eomt)any. It will be observed 
that the 'capital and surplus,' whieh Is subjected to the tax, Is that whlch Is 
«sed or employed by the banlter; i. e., in tlie banking business. The évidence 
shows that the entire amount of thèse undivided profits before, during, and at 
the end of the fiscal year were invested in municipal and railway bonds and 
in the stocks of corporations, and were not in aiiy seuse employed in tlie busi- 
ness of banking, although the o\vnership of this large amount of seçurities 
avallable to tnake good lossos in any of the enterprises whlch the corporation 
was conducting naturally increased its crédit generally." 

Thns Judge Lacombe seems to hâve based his décision primarily on 
the ground that the Farmers' Loan & Trust Company's "principal busi- 
ness was distinctively that of a trust company," and upon a finding of 
fact that the capital and surplus were "invested in municipal and rail- 
way bonds and in the stocks of corporations, and were not in any sensé 
employed in the business of banking." This finding was based upon 
an affidavit of the président of the trust company in which it was stat- 
ed at folio 200 of the record on appeal to this court that : 

"The entire capital and undivided profits of the said the Farmers' Loan & 
Trust Company are invested in real estiite, bonds of tbe government of the 
United States and of the city of New York, state of New York." 

Upon this record the judge writing the opinion of this court said 
that: 

"The agreed statements show that the capital and surplus of both com- 
panies are permanently invested in stocks and bonds." Treat v. Farmers' 
Loan & Trust Oo., 185 Fed. 760, 108 O. C. A. 98. 

It is obvious that the trial judge in the présent case was whoUy con- 
trolled by what he conceived to be the rule laid down in Treat v. Farm- 
ers' Loan & Trust Company, supra. He said in answer to argument of 
counsel for the government : 

"I am wliolly persuaded that the niUng of the hi'gber court was that for 
the purpose of avoiding tbe taxes under the aet of 1898, it was enougli if 
an amount of money, I care not where derived, equal to or greater than the 
aggregate of capital, surplus and undivided profits was kept permanently in- 
vested. * * * " 

We do not think that the Treat Case justified this conclusion of the 
trial judge and regard the case of Canal & Banking Company v. New 
Orléans, 99 U. S. 97, 25 L. Ed. 409, as holding that no such applica- 
tion of investments to capital, surplus and undivided profits follows 
frora the mère possession of theni. In that case the Canal & Banking 
Company was assessed by the city of New Orléans for $700,000 as its 
capital, and the bank refused to pay the assessment, alleging that its 
capital, not invested in real estate, consisted of légal tender notes of the 
United States. The Suprême Court said : 

" * * * There was no proof in the cause to establish the fact that thèse 
notes constituted the capital of the bank, any more than that any other equal 
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portion of Its assets constituted such capital. The nominal capital of the bank 
was $1,000,000, and estlmating its real estate at $200,000, the assessment was 
still $100,000 less than the balance of the nominal capital ; and it was conceded 
that the bank had a large amount of assets independent of the currencj' in Its 
possession. * » • Now, does It lie wlth the bank to put Its finger on. a 
partlcular Item of the assets — Its money on hand, for example (which appears 
to hâve oonslsted of légal tenders) — and say that this Item, and no other 
item, constituted its cap.ltal at that tlmeV Does thls dépend on the mère op- 
tion of the bankî Why was not its cash on hand just as applicable to its 
deposits and other obligations as to its capital? Not a partlcle of proof was 
offered, and it is difflcult to see how any proof could hâve been offered, to 
show that the cash excluslvely constituted the capital." 

See, to the same effect, People ex rel. Commercial Cable Co. v. Mor- 
gan, 178 N. Y. at page 440, 70 N. E. 967, 67 1,. R. A. 960; State ex 
rel. Jacobs v. Assessor, 37 La. Ann. 851 ; Real Estate, Title Ins. & Tr. 
Co. V. Lederer (D. C.) 229 Fed. 799. 

Both the banking powers and the varieties of banking business done 
by the Farmers' Loan & Trust Company hâve apparently increased 
since the décision was rendered in the Treat Case. Judge Ward, in 
the opinion of the Circuit Court of Appeals on the appeal from the dé- 
cision of Judge Lacombe in that case, said: 

"The only business the companles do as bankers wlthin the définition of 
banking in the act Is the opening of crédits by deposits or collections of 
money and paylng the same out on check, draft, or order, and the loaning of 
money on stocks, bonds, or secured paper." 

By the amendment of 1914 trust companies were allowed, in addition 
to their former banking powers, to discount commercial paper and to 
accept drafts drawn upon them. The real distinction, however, which 
may be made between the case of Treat v. Farmers' Loan & Trust 
Company, 185 Fed. 760, 108 C. C. A. 98, and the case at bar, is that in 
the Treat Case the trial judge found as a fact that the capital and sur- 
plus were not employed in banking, but were permanently invested. In 
Leather Manufacturers' Bank v. Treat, supra, this court had reached 
an opposite conclusion in a case where the sole business was banking. 

The Farmers' Loan & Trust Company does a large trust business, 
the extent of which is not shown by the record. It also does a large 
banking business, the extent of which is at least partially shown. It 
would be possible to détermine by f urther évidence the relative propor- 
tionate amounts of assets employed in banking and in trust business. 
If such a proportion were determined, and it appeared that one-half of 
the assets were employed in banking and the remaining one-half in 
trust business, it would seem to follow that one-half of the capital and 
surplus was employed in banking. The computation might be diffiicult, 
but it seems to us entirely practicable. 

The capital, surplus, and undivided profits, which counsel for the 
défendant in error insists were not employed in banking, but were per- 
manent investments, we regard as employed in ail the business of the 
bank of every kind. They were available for any use, equally with ail 
other assets of the company, and were therefore employed both in the 
banking and other business. And this is because the words "capital, 
surplus, and undivided profits" relate to no particular kind of property. 
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but are expressions describing the amount of the residue of the assets 
after the liabilities hâve been deducted. 

The question will doubtless arise hereafter whether the so-called per- 
manent investments of the plaintiff can be regarded as employed in 
banking. Counsel for the trust company urge that the case of Spreck- 
els Sugar Refining Co. v. McClain, 192 U. S. 397, 24 Sup. Ct. 376, 48 
L. Ed. 496, is conclusive that this is net the case. The Suprême Court 
there held that interest received by that company f rom its deposits and 
dividends received by it from securities of other companies which it 
ovkfned were not taxable under the Spanish War Tax as gross receipts 
in the business of refining sugar. The court said : 

"But, clearly, neltlier interest pald to the plaintiff on Its deposits in bank, 
nor dividends received by It from Investments In the stocks of other com- 
panies, were receipts In the business of refining sugar. The moneys deposited 
by the plaintiff in bank were, we assume, on thls record, the profits it had 
eamed in the business In which It was engaged. Profits dld not necessarlly 
remain in tlie business ; and whether they would be dlvlded among stock- 
holders or be used In the further prosecution of the business was for the 
plaintiff to détermine. They could hâve been used for purposes wholly dis- 
tinct from the business of refining sugar. We are of opinion that the receipts 
by the plaintilï of interest on its bank deposits had no necessary relation to 
the business of refining sugar, but rested wholly upon some agreement or un- 
derstandlng between the bank and the depositor, which had no direct con- 
nection with that business. And the same thing ma y be said of plaintiff 's In- 
vestment of Its moneys in the stocks of other companies. In the absence of 
any showing to the contrary, It must be assumed that the déclaration or 
the receipt of dividends on sueh stocks was wholly apart from the particular 
business In which the holder of the stock was engaged." 

The case at bar seems somewhat différent. In the first place, it is 
doubtful if any such occasion for the existence of the investments ap- 
peared in the Spreckels Case as in the case of a banking institution 
where large reserves are so important to the conduct and success of 
business. Thèse investments, as the undivided profits in the case of 
Leather Manufacturers' Bank v. Treat, supra, are ail to be regarded 
as employed in the business of the company. 

In the case at bar the tax is levied on capital employed in banking, 
and not upon income derived from the banking business. Assets ma)' 
be employed in the business of banking, when dividends derived from 
them are not receipts from the banking business at ail. In other words, 
the terms of the statute regulating the tax in the Spreckels Case were 
différent from those in the act determining the tax for the case at bar. 
The Spreckels Case, therefore, never decided that the deposits and se- 
curities of that company were not employed in the business of refining 
sugar, but only held that income derived from those assets could not 
properly be regarded as coming within the définition of receipts from 
the business of refining sugar. 

It is therefore a question of fact, to be determined at the trial, just 
how far the so-called permanent investments were employed in bank- 
ing. We do not feèl disposed to détermine this as a matter of law, 
without having before us the respective requirements of the plaintiff's 
banking and trust business for such a character of securities. The 
nature of the employment of the company's real estate is also a ques- 
tion of fact. What proportionate amount is actually used for the 
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banking business and for the trust business? If a further proportion- 
ate amount is used merely for leasing purposes, is such an employment 
in a purely additional line of business, or is it only in the lîanking 
and trust business because a mère method of saving_ rental for those 
lines of business where the land was too valuable to justify a building 
to be occupied only for offices of the company itself ? 

We therefore do not intend to intimate that the trial court is not 
free to détermine from the évidence offered how far the capital, sur- 
plus, and undivided profits are employed in banking. But the fact of 
employment or nonemployment is not to be determined by methods of 
bookkeeping, but by real transactions. We hâve suggested certain pre- 
sumptions apparently arising from the record at the former trial to 
assist the court in dealing with the proof which is likely to be here- 
after ofïered. At the risk of some réitération, the foregoing views 
may be summarized as f ollows : 

When a trust company is organized, obtains subscriptions for capital 
stock, and then opens its doors, begins business, and receives varions 
■deposits, its assets comprise ail its property of every kind. Some 
of this property it v/ill invest in mortgages, bonds and stocks ; other 
portions it will loan ; still other portions, constituting its cash on hand, 
it will hold to be dravi^n against by its customers ; other portions of 
its funds will be used to pay clerks who are engaged solely in the 
trust, and not in the banking, end of the business. We do not regard 
any spécifie assets as constituting capital of the company. The cap- 
ital, and in the same way the surplus and undivided profits, are the 
residue left after paying the obligations of the bank to its depositors, 
and any other indebtedness it may bave. Thèse claims may be satis- 
fied out of any property, and the balance remaining, which is the cap- 
ital, surplus and undivided profits, is to be imputed equally to ail kinds 
of property which the trust company may possess. The proper way, 
therefore, to détermine what part of the capital, surplus and undivided 
profits is employed in banking, is to find out what part of the total as- 
sets is so employed; when that is donc, the same proportion of the 
capital, surplus, and undivided profits must be thus employed. Any 
other construction of the act seems to us unreasonable, and to involve 
the almost inévitable resuit that trust companies, which are close com- 
petitors of the national banks (at times outstripping them in banking 
business), will be found to be entirely free from a tax which the na- 
tional banks will hâve to pay. If investments in securities are held 
for a long time, and exceed in value the capital, and a désignation 
of thèse investments as investments of capital can be regarded as 
indicating that the trust company employs none of its capital in bank- 
ing, almost every trust company will escape the tax. 

[3] The question remains whether the Commissioner of Internai 
Revenue was shown to hâve had anything before him which justified 
the tax, and, if not, whether the tax was legally collectible even though 
not in fact properly assessed. The Commissioner had before him in 
the letter of Mr. Sinsel of January 15, 1915 (Plaintiff's Exhibit E), 
the fact that the trust company did a gênerai banking business, and in 
the letter of the secretaiy of the company, Mr. A. V. Heely, dated 
November 30, 1914 (Plaintiff's Exhibit 2), the monthly average of its 
capital, surplus, and undivided profits. Thèse letters each stated the 
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daim of the company that the capital, surplus, and undivided profit» 
were not employed in banking. This partial information justified the 
Commissioner in concluding that the company was engaged in bank- 
ing, and that it was taxable to some extent, but certainly furnished no 
sufficient basis for the assessment fixed, or the tax levied. The letter 
of Mr. Heely stated that the company was engaged in the business of 
a trust company, and not only was this statement not contradicted by 
the letter of Sinsel we hâve referred to, but it is notoriously the fact 
that such is the case. The évidence before the Commissioner, there- 
fore, indicated that the capital, surplus, and undivided profits were 
employed both in the business of banking and trusts. In what relative 
proportions did not appear. The Commissioner might hâve required 
a further return, but we do not think that he was obliged to do this, 
and might make the assessment upon information derived from any 
source. Revised Statutes U. S. § 3176 (Comp. St. 1916, § 5899). _ 

[4] This being the case, were the acts of the coUector in collecting 
the tax whoUy illégal? We think it settled by the décisions that the 
assessment was not made without jurisdiction, and was prima facic 
valid. United States v. Rindskopf, 105 U. S. 418, 26 L. Ed. 1131 ;. 
Clinkcnbeard v. United States, 21 Wall. 65, 22 L. Ed. 477. The fact 
that the Commissioner might not hâve had sufficient évidence to justify 
his computation did not render it void. We think it was correctly said 
in Schafer v. Craft (D. C.) 144 Fed. 907 (153 Fed. 175, 82 C. C. A. 
349, on appeal) that: 

" * * * Upon the most familiar prlnciples one cannot by suit reeove." 
any taxes once paid, which in fact were due even though the exact uiaune!- 
of their collection was not authorized." 

See Dollar Savings Bank v. United States, 19 Wall. 227, 22 L. Ed. 
80; Haffin v. Mason, 15 Wall. 671, 21 L. Ed. 196; Northern Pacific 
R. R. V. Clark, 153 U. S. 252, 14 Sup. Ct. 809, 38 L. Ed. 706. 

[5] In order to recovcr any part of the taxes, the Farmers' Loan; 
& Trust Company should have shown just what portion of the tax; 
was levied upon capital, surplus, and undivided profits which were not 
used or employed in banking. It was not sufficient to show that the 
Commissioner proceeded without proper évidence, or otherwise erron- 
eously, and then to rest; but the company had the burden of estab- 
lishing by a prépondérance of the évidence that the tax collected, or 
some part of it, was not due. 

[6] The contention that the tax cannot be lawfuUy imposed under 
the fédéral Constitution, because it is a direct tax and was not appor- 
tioned, is without merit. The tax is clearly upon a franchise to eon- 
duct the business of banking, and by familiar authority is lawful. 
Patton V. Brady, 184 U. S. 608, 22 Sup. Ct. 493. 46 L. Ed. 713 ; Thom- 
as v. United States, 192 U. S. 363, 24 Sup. Ct. 305, 48 L. Ed. 481 : 
Flint V. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 
389, Ann. Cas. 1912B,_ 1312. 

The judgment must be reversed, and the case rc.nanded for a nev.- 
trial. 

WARD, Circuit Judge (concurring). As the tax imposed is only 
upon 80 much of the capital, surplus, and undivided profits as are 
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used in the banking business, Congress plainly contemplated that less 
than the aggregate of thèse éléments might be so used. If the inten- 
tion had been to tax ail the company's assets which were so used, it 
would hâve been easy to say so. The addition of tlie words "surplus 
and undivided profits" to the word "capital" shows that Congress was 
confining the tax to a specified portion of the company's assets. Ob- 
viously when a corporation, as in the présent case, does other business 
in addition to banking, the whole capital, surplus, and undivided prof- 
its cannot be used in each. Hovir much, if any, is used, must be a sub- 
ject for proof. This is plainly stated in Canal Co. v. New Orléans, 
99 U. S. 97, 25 L. Ed. 409, where, however, the court held that no 
such proof had been offered. Trust companies hâve a large and quick 
asset in the shape of their depositors' accounts, which are no part of 
their capital, surplus, or undivided earnings. When the only bank- 
ing done is, as in Central Trust Co. v. Treat (C. C.) 171 Fed. 301, 
the opening of deposit accounts and lending of money on collatéral, it 
would be quite natural for the company, in doing the business, to re- 
sort first to deposited funds, and perhaps to restrict the business to 
those funds. This is true in a less degree when the banking powers 
are more extensive. While mère entries in the company's books might 
not be décisive, still they may constitute part of the proof, and resort 
should not be had to presumptions until positive proof fail. 



In re NATIONAL CAEBON CO. et al. 

In re OIIIO MOTOE CAR OO. 

(Circuit Court of Appeals, SIxth Circuit. Aprll 13, 1917.) 

No. 2957. 

i. Bankeuptot <S=>482(3) — Dismissal of Pétition — Costs. 

Bankr. Act July 1, 1898, c. 54,1, § 3e, 30 Stat. 546 (Comp. St. 1916, § 
9587), provldlng that when a pétition Is filed to hâve a person ad.1udged a 
bankrupt, and an application is made to take charge of hls property prior 
to the adjudication, a bond shall be filed, and that, if such pétition be dis- 
mlssed or withdrawn, the respondent shall be allowed ail costs, counsel 
fées, expenses, and damages occasioned by such seizure of such property, 
applies only to costs on the dismissal of a pétition for seizure of the 
property before adjudication, and bas no application to a dismissal of the 
bankruptcy pétition ; and the costs upon such dismissal are governed by 
General Order in Bankruptcy No. 34, provldlng that, when the debtor re- 
sists and is adjudged a bankrupt, the petitlonlng créditer shall recover 
the costs allowed to a party recoverlng in a suit in equity, and that, if 
the pétition is dismissed, the debtor shall recover like costs against the 
petitloner. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 874-876, 897.] 

2. Bankeuptct iS=>482(3) — Dismissal of Pétition — Costs. 

Upon dismissal of an Involuntary pétition in banlîruptcy after re- 
versai of the order of adjudication, c-ompensation to the trustée and his 
counsel cannot be taxed against the petitioning creditors as costs of suit, 
uuder General Order in Bankruptcy No. 34. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 897.] 
®=3For other cases see same toplc & KEY-NUMBEK In ail Key-Numbered Digeats & Indexes 
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3. Bankrtjptcy <©=3474 — Dismissal of I'etition — Costs. 

Upon such dismissal, wliere a receivership is neitiier had nor asked, the 
court has no inhérent power, at least in tlie absence of fraud or bad faith, 
to assess tiie compensation of the trustée and tiis counsel against the 
petitioning creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 878-884.] 

4. Bankruptcy iS=>474 — Dismissal of Pétition — Costs. 

Assumlng Uiat petitioning creditors may, in a proceedlng for maliclous 
or bad faith prosecutlon of a bankruptcy pétition, be made liable for the 
compensation of the trustées and their counsel, the institution of the 
proceeding by creditors who were estopped by their conduct to maintain 
such proceeding was not such bad faltb as would chargé them with such 
liability. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 878-884.] 

Pétition to Revise an Order of the District Court of the United 
States for the Southern District of Ohio ; Howard C. Hollister, Judge. 

In the matter of the bankruptcy of the Ohio Motor Car Company. 
Pétition of the National Carbon Company and others to revise an 
order of the District Court dismissing the proceeding and awarding 
costs. Order in part reversed, without préjudice to other proceed- 
ings. 

W. B. Mente, of Cincinnati, Ohio, for petitioners. 
S. C. Roettinger and H. M. Hofïheimer, both of Cincinnati, Ohio, 
for respondents. 

Before WARRINGTON, KNAPPEN, and DENISON. Circuit 
Judges. 

KNAPPEN, Circuit Judge. In a creditors' suit in a state court 
of Ohio a receivership was ordered over the property of the Ohio 
Motor Car Company, and a receiver put in possession of its assets. 
Later involuntary proceedings in bankruptcy were instituted in the 
court below against the Motor Car Company, and upon pétition of cer- 
tain intervening creditors the company was adjudicated bankrupt, and 
three trustées were appointed. No receiver was appointed or asked for, 
in the bankruptcy cause, nor was there any seizure of the property of 
the alleged bankrupt therein, the state court having largely adminis- 
tered the estate. This court reversed the order adjudicating bank- 
ruptcy, holding the intervening creditors estopped to maintain bank- 
ruptcy proceedings by reason of their acquiescence in the state court 
receivership and the acceptance of dividcnds thereunder, and accord- 
ingly directed the dismissal of the bankruptcy proceedings. Ohio 
Motor Car Co. v. Eiseman Magnéto Co., 230 Fed. 370, 144 C. C. A. 
512. In pursuance of the mandate, the District Court made such order 
of dismissal, assessing against petitioning creditors certain costs of 
the proceedings below, as well as the costs of this court. At the same 
time it ordered the return to the receiver appointed by the state court 
of ail the debtor's assets in the hands of the trustées in bankruptcy 
(the receiver having turned over to the bankruptcy trustées ail assets 
remaining in his hands), less certain disbursements of such trustées 
made for the préservation of the fund. In the same connection, the 

(ESsFor other cases see same toplo & KBY-NUMBER In aU Key-Numbered Digests & Indexe» 
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court below, actîng upon the report and pétition of the trustées în 
l;iankruptcy, directed the latter to pay from the remaining* fund certain 
cash advanced by their counsel, and, in addition, ordered the interven- 
ing creditors to pay, as part of the costs of the bankruptcy cause, $100 
trustées' compensation and $100 compensation to counsel for the trus- 
tées. Petitioners ask the reversai of so much only of this order as 
awards thèse two compensation items of $100 each. 

The trustées and their counsel are not represented hère. Counsel 
for the Motor Car Company îind the state court receiver respectively 
filed brief and participated in the argument. 

Petitioners distinctly challenge the authority of the District Court 
to award against them the compensation items in question. It scarce- 
ly need be said that such authority must be looked for entirely out- 
side the mandate of this court; the order for costs therein related 
only to the costs of this court. 

[1] There is, in express terms, no statutory authority for the award- 
mg of trustées' compensation and attorney's fées against petitioning 
creditors. Section 3e of the Bankruptcy Act, after providing for ap- 
plication to seize and hold the property of the alleged bankrupt prior 
to adjudication and for the giving of bond thereon, provides that "if 
such pétition be dismissed by the court or withdrawn by the petitioner, 
the respondent or respondents shall be allowed ail costs, counsel fées, 
expenses, and damages occasioned by such seizure, taking, or déten- 
tion of such property," such fées, costs, expenses and damages to be 
"fixed and allowed by the court, and paid by the obligors in such 
bond." But this provision plainly relates to the dismissal of pétition 
for seizure of property before adjudication — as by receivership — and 
has nothing to do with the awarding of costs upon a mère dismissal 
of the pétition for adjudication of bankruptcy. The costs upon such 
dismissal are provided for only by General Order in Bankruptcy No. 
34, which déclares that, when the debtor resists an. adjudication and 
is adjudged a bankrupt, the petitioning créditer shall recover, and be 
paid out of the estate, the costs "allowed to a party recovering in a 
suit in equity; and if the pétition is dismissed, the debtor shall re- 
cover like costs against the petitioner." Such has been the uniform 
construction of the act, as sufficiently shown by the authorities cited 
in the margin.^ There is no other statutory provision for costs ex- 
■cept section 2 (18) of the Bankruptcy Act (Comp. St. 1916, § 9586), 
which gives authority to tax costs when allowed by law, and render 
judgment therefor against either party or partly against the estâtes 
and the parties, and section 824 of the Revised Statutes (Comp. St. 
1916, § 1378), which provides a counsel fee under the name of "docket 
fee" on a final hearing in equity. The question whether such "docket 
fee" is taxable in bankruptcy matters (In re Morris [D. C] 115 Fed. 
591; In re Wise [D. C] 212 Fed. 567, 568) is not involved hère. 

[2] It is clear that counsel fées, expenses, and damages incurred 
by the alleged bankrupt are not, upon a mère déniai of the pétition 

lin re Gbiglione (D. C.) 93 Fed. 186; In re Williams (D. C.) 120 Fed. 34; 
Selkregg y. Hamilton (D. C.) 144 Fed. 557, 559 ; In re Ward (I>. C.) 203 Fed. 
769, 772, et seq.; In re Wlse, 212 Fed. 567; In re McKenzie (ïi. O.) 219 
Fed. 630. 
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for adjudication, taxable against the petitioning creditors as costs of 
the litigation, unless such items would be so taxable "on a final hear- 
ing in equity." We think it also clear that the alleged bankrupt's own 
counsel fées and expenses of the litigation are not taxable as costs 
under General Order No. 34. The power to so tax, as relating either 
to counsel fées alone or to both expenses and counsel fées, has been 
distinctly denied in several cases. ^ We hâve found no décisions as- 
serting the power of the bankruptcy court to so tax in the absence of 
the preadjudication seizure of the alleged bankrupt's property.° 

Does the compensation of the trustée in bankruptcy and of the lat- 
ter's counsel occupy a better position? 

Treating thèse compensation items merely as costs of suit, they 
manifestly are not taxable under General Order No. 34, for the al- 
leged bankrupt did not contract for the services in question, but, on 
the contrary, opposed the trusteeship, and thus the rendering of the 
services involved, and is not presumably obligated personally for their 
payment. 

There bave been, however, several décisions sustaining the power 
of the District Court to assess not only against the fund, but as against 
petitioning creditors the expenses of a receivership, including the fées 
and d'isbursements of the receiver. In re T. E. Hill Co. (G. C. A. 7) 
159 Fed. 73, 76, 86 C. C. A. 263 ; In re Lacov (C. C. A. 2) 142 Fed. 
960, 74 C. C. A. 130; In re Aschenbach Co. (C. C. A. 2) 183 Fed. 
305, 105 C. C. A. 517; Beach v. Maçon Grocery Co. (C. C. A. 5) 
125 Fed. 513, 60 C. C. A. 557. Indeed, where the property is restored 
to the bankrupt, such fées and disbursements being a lien thereon 
would naturally be included in "expenses and damages," under section 
3e of the Bankruptcy Act. 

It seems, moreover, to be the rule that in receiverships in courts 
of equity, as distinguished from courts of bankruptcy, the creditors 
responsible for the unauthorized receivership may, in a proper case, 
be held liable for the expenses and costs incurred, including the fées 
and expenditures of the receiver, and apparently in récognition of the 
inhérent pDwer in the court of equity to make such disposition. Rich- 
mond V. Irons, 121 U. S. 27, 64, 7 Sup. Ct. 788, 30 L. Ed. 864; Couper 
V. Shirley (C. C. A. 9) 75 Fed. 168, 171, 21 C. C. A. 288; Chicago 
Title, etc., Co. v. Newman (C. C. A. 7) 187 Fed. 573, 577, 109 C. C. 
A. 263. 

In the instant case the alleged bankrupt, being a corporation, may 
or may not have sustained actual damage by reason of the liability 
of the fund for the compensation of the trustées and their counsel; 
the fund has been ordered returned to the receiver appointed by the 
state court, and presumably has been so returned for purposes of dis- 
tribution among creditors. 

2 In re Ghlglione, supra ; In re Morris (D. C.) 115 Fed. 591 (opinion by 
Judge McPherson) ; In re WUliams (D. C.) 120 Fed. .34, .37 {opinion by Judge 
Trleber) ; In re Hlnes (D. C.) 144 Fed. 147 (opinion by Judge Wolverton). 

3 Judge Morton, whlle findlng It unnecessary to décide whether the bank- 
ruptcy court had power to tax counsel fées In excess of those regularly f oUow- 
ing ttie dismlssal of a pétition, decUned to make such taxation because in his 
opinion the question could "be more properly raised by an action for mallcious 
prosecution of the bankruptcy pétition." In re Shon (D. C.) 212 Fed. 797. 
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But treating the order of the District Court for payment of the 
compensation in question as for the benefit either of the trustées and 
their counsel, or of the state court receiver, and thus of the creditors 
represented by him, such compensation is plainly not covered by the 
statutory provision relative to costs of suit, and can be recovered, if 
at ail, only as damages or expenses by analogy to the provisions ap- 
plicable to receivership cases. 

[3] We think the rules applicable to liability for expenses and dam- 
ages in receivership cases not pertinent to mère déniais of pétitions 
for adjudication of bankruptcy in cases not involving preliminary seiz- 
ure of the debtor's property, and that there is no inhérent power in 
the bankruptcy court, at least in the absence of fraud or bad faith on 
the part of petitioning creditors in making the application for ad- 
judication, to assess the compensation of the trustée and his counsel 
against such creditors in cases where receivership is neither had nor 
asked. The fact that the Bankruptcy Act contains express provision 
for such award in the case of receivership, and that not only the act, 
but the gênerai order, wholly omits it in nonreceivership cases, strong- 
ly w^orks against an intention to recognize the existence of such pow- 
er in cases of mère déniai of pétition to adjudicate bankruptcy. Par- 
ties responsible, even for a receivership, are not ordinarily personally 
liable for the expenses by reason merely of the inadequacy of the 
fund to meet the same. Atlantic Trust Co. v. Chapman, 208 U. S. 
360, 28 Sup. Ct. 406, 52 L. Ed. 528, 13 Ann. Cas. 1155; In re Metals, 
etc., Co. (C. C. A. 7) 195 Fed. 226. 

[4] Assuming, for the purposes of this opinion, that petitioning 
creditors may, in a proceeding for malicious or bad faith prosecution 
of a bankruptcy pétition, be made liable either to creditors (in this 
case through the médium of the state court receiver) or directly to the 
trustées and their counsel for the compensation of those officers, there 
is, in our opinion, no liability therefor except in a proceeding of the 
nature stated. The proceeding below was not of that nature, no charge 
of that kind was made, and of course we express and hâve no opin- 
ion on the merits of such claim, if made. 

By our référence to fraud, bad faith, or malice on the part of peti- 
tioning creditors — in connection with the inference that such a case 
will not be concluded by this opinion — we do not intend to include such 
conduct on their part as hère appeared and as was considered in our 
former opinion. 230 Fed. 370, 144 C. C. A. 512. The petitioning 
creditors hère were held personally estopped by conduct which was 
in a sensé in bad faith toward other creditors ; but the alleged bank- 
rupt was ail the time confessedly subject to adjudication upon proper 
complaint, the petitioning creditors acted under a view of their légal 
rights which view the District Court approved, and they did not pro- 
ceed upon false allégations, or otherwise attempt to deceive that court. 

It follows, from what we hâve said, that so much of the order of 
the District Court as directed the payment by petitioners of the com- 
pensation of the trustées and their counsel must be reversed. The re- 
versai, however, will be without préjudice to such further or other 
proceedings, if any, in the premises as the parties in interest may be 
entitled to. 
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THURSTON V. UNITED STATES. 

MOORE V. SAME. 

(Circuit Court of Appeals, Mfth Circuit. March 21, 1917. Rehearing Denled 

April 28, 1917.) 

Nos. 2958, 2968. 

1. Obiminal Law ®=>1094 — Appeal — Questions Presbniied — Absence dp 

Bill of Exceptions. 

Where there Is no bill o( exceptions showing évidence admitted or rul- 
Ings by the court, errors relating to the admission of évidence and the 
refusai to give spécial requested charges cannot be considered. 

[Ed. Note. — For otlier cases, see Oriminal Law, Cent. Dig. §§ 2807, 
3204.] 

2. Poisons «S^^O — Sale or Narcotics — Isdictment — Phtsicians and Phab- 

MACISTS. 

Under Harrlson Act Dec. 17, 1914, c. 1, § 2, 38 Stat. 786 (Oomp. St. 
1916, § 6287h), malilng it unlawful to sell tbe named narcotlc drugs, ex- 
cept under certain conditions, but providing that the prohibition shall 
not apply to the dispenslng of the drugs to a patient by a physlcian regls- 
tered under the act, if such physlcian keeps the record required, nor to a 
sale by a dealer on a written prescription, which shall be kept by the 
dealer, and section 8 (Comp. St. 1916, § e287n), providing that it shall not 
be necessary to négative any exemption In Indletments under the act, but 
the burden of proof shall be on the défendant, an Indictment for conspira- 
cy to violate the act is not defective because it allèges that one of the de- 
fendants was a physlcian reglstered under the act and that the other was 
a proprlptor of a drug store, slnee they could violate the act notwith- 
standing those facts. 

[Ed. Note.— For other cases, see Poisons, Cent Dig. § 6.] 

3. Constitutional Law <@=542 — Right to Raise Question — Interbst. 

In a prosecution for the violation of the Harrlson Act, regulating the 
sale of narcotics, where no question of seizure was involved, défendant 
cannot attacU the validity of that act because of its provisions authoriK- 
ing searches and seizures. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 39, 
40.] 

4. Indictment and Information "g=5203— Sufficiency — Seveual Coitnts. 

Where défendants were convlcted on ail ten counts of the indictment, 
and the sentence could bave been imposed under^any one of the counts, 
conviction will be alfirmed, If any of the counts was sullielent. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ G51-«56.] 

5. CoNSPiBACY ®=»43(6) — Indictment — Violation of Habbison Act. 

An Indictment charglng a physlcian and a druggist wlth eonspiring to 
violate the Harrison Act held fully to Inform the défendants of the charge 
so as to be sufflcient to put them on trial. 

[Ed. Note. — For other cases, see Conspira cy. Cent. Dig. §§ 86, 91.] 

In Error to the District Court o£ the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

E. T. Thurston and J. D. Moore were convicted of eonspiring to 
violate tlie Harrison Act, relating to the sale of narcotics, and of 
violating that act, and they separately bring error. Conviction affirmed 
in each case. 

(©=>For other cases see same toplc & KEY-NUMBER lu ail Key-Numberefl Digests & Indexes 
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W. E. Price, of Galveston, Tex., for plaintiff in error Thurston. 
Guy Graham and Geo. S. Walton, both of Houston, Tex., for plain- 
tiff in error Moore. 

John E. Green, Jr., U. S. Atty., of Houston, Tex. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PARDEE, Circuit Judge. The above numbered and entitled cases 
arise under the same indictment, and practically présent the same 
questions before this court for review. The plaintiffs in error were 
prosecuted, both being charged jointly under section 37 of the Crim- 
inal Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 1916, 
§ 10301]) with conspiracy to commit an offense against the United 
States by violating section 2 of the act of December 17, 1914, com- 
monly known as the "Harrison Act," and with sales, etc., of drugs 
to spécifie persons in violation of section 2 of said act. 

Thurston, pending the impaneling of the jury, withdrew his plea of 
not guilty and entered a plea of guilty, and he was thereupon adjudged 
guilty of conspiracy and of selling narcotics contrary to law, as 
charged in the indictment, and thereafter sentenced to one year of 
hard labor. Following the same, he filed a motion in arrest of judg- 
ment, on the ground that the indictment does not allège an offense 
against the laws of the United States with the particularity required 
by law to apprise the défendant of the charge against him, that the 
indictment does not allège an offenàe against the laws of the United 
States, and on further grounds that his plea of guilty was made in the 
hope of receiving an award of a light fine, which he understood that 
he was promised if he would plead guilty, and which he did upon the 
advice of counsel, though against his wishes, and that the évidence ad- 
duced upon the trial proved conclusively that he comes within the ex- 
emptions of the act which he is charged as violating, and that the 
act under which he was convicted is unconstitutional. His motion 
in arrest of judgment being overruled, he sued out this writ of error. 

In No. 2958, the record shows that, after the plea of guilty upon 
the part of Thurston, the court proceeded with the trial of Moore, 
resulting in a verdict finding him guilty on ail counts of the indict- 
ment as charged. Thereupon défendant filed a motion to set aside 
the judgment and for a new trial, which was overruled by the court. 
Thereupon he was sentenced to be imprisoned at hard labor for a 
term of two years, and sued out this writ of error. 

His first and second assignments of error relate to the admission 
of évidence; the third, fourth, and fifth charge errors in refusais to 
give certain spécial charges requested ; and the sixth assignment of 
error is on the ground that the indictment does not sufificiently charge 
an offense against the laws of the United States. His seventh assign- 
ment of error is to the efïect that the court erred in rendering judg- 
ment upon the verdict of the jury, because the évidence showed and 
the indictment admitted that J. D. Moore was a regular practicing 
physician, and that the évidence showed that ail that had been donc by 
him was done in his professional capacity, and ail lawful under the 
act. 
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[1] In neither 2958 uor 2968 are there any bills of exceptions show- 
ing évidence admitted or rulings by the court. It follows that ir> 
each case the only question that we can review hère is as to the suffi- 
ciency of the indictment, and that none of the assignments of error, 
except those whidi raise that question, can be considered. 

[2] Noting that, the fact admitted in the indictment that each of 
the parties charged had registered under the act was no conclusive, 
if pertinent, évidence for either party ; for, although they had regis- 
tered, they could conspire to violate the act, and although registered 
they could each violate the act. The second section of the said Harri- 
son Act provides as follows: 

"Sec. 2. That it sliall be unlawful for any person to sell, barter, exchange. 
or give away any of the aforesaid dnigs except in piirsunnce of a written or- 
der of the person to whom such article is sold, bartcred, exchansed, or given, 
on a form to be Issiied in blank for that purpose by the Commissioner of In- 
ternai Eevenue. Every person who shall accept any such ortler, and in pur- 
suance thereof shall sell, barter, exchange, or give away any of the afore- 
sald drugs, shall proserve such order for a period of two years in such a wa;.- 
as to be readily accessible to inspection by any oflicer, agent, or employé 
of the Treasury Department duly authorized for that purpose, and the state, 
territorial, district, municipal, and insular officiais named in section 5 of tbis 
act. Every person who shall give an order as herein provided to any other 
per.=!on for any of the aforesaid drugs shall, at or before the tirae of giving 
such order, make or cause to be made a duplicate thereof on a form to h» 
issued in blank for that purpose by the Commissioner of Internai Revetiue. 
and in case of the aeceptance of such order, shall préserve such duplicate for 
said period of two years in such a way as to be readily accessible to inspec- 
tion by the officers, agents, employés, and offldals hereinbefore mentioned. 
Nothing contained in this section shall apply — 

"(a) To the dispensing or distribution of any of the aforesaid drugs to a 
patient by a physiclan, dentist, or veterinary surgeon registered under this 
Act In the course of hls profèssional practice only: Provided. that such ph.v- 
sidan, dentist, or veterinary surgeon shall keep a record of nll such drugs 
dispensed or distrlbuted, showing the amount dispensed or distrihuted, thci 
date, and the name and address of the patient to whoin such drugs are dis- 
pensed or distrlbuted, except such as may he disjjensed or distributed to a 
patient upon whom such physiclan, dentist or veterinary surgeon shall per- 
sonally attend : and such record shall be kept for a period of two years frojn 
the date of dispensing or distributing such drugs, subject to Inspection, as 
provided in this act. 

"(b) ïo the sale, dispensing, or distribution of any of the afoi'esaid drugs 
by a dealer to a consumer under and in pursunnce of a written prescriptiou 
issued by a physician, dentist, or veterinary surgeon registered under this 
act: Provided, however, that such prescription shall be dated as of the day 
on whieh slgned and shall be signed by the physiclan, dentist, or veterinary 
surgeon who shall hâve issued tho same: And provided further, that such 
dealer shall préserve such prescrii>tion for a period of two years from the day 
on which such prescription is fllled in such a way as to be readily accessible 
to inspection by the ofDcers, agents, employés, and officiais hereinbefore men- 
tioned." 

There are other exemptions given, but they are not pertinent to thèse 
cases. The last clause of section 8 reads as follows : 

"Provided further, that it shall not be necessary to négative any of the 
aforesaid exemptions in any complaint, information, indictment, or other writ 
or proceeding laid or brought under this act; and the burden of proof of any 
Buch exemption shall be upon the défendant." 
241 F.— 22 
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Section 9 provides : 

"That any person who violâtes or falls to comply wlth any of tho requlre- 
ments of this act shall, on conviction, be flned not more than .'ii2,000 or be Im- 
prisoned not more than flve years, or both, la the discrétion of the court." 
(Comp. St. 1916, i 62870). 

Section 37 of the Pénal Code provides: 

"If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in Emy manner or for any 
purpose, and one or more of snch parties do any act to efCect the object of 
the conspiracy, each of the parties to such conspiraey shall be fined not more 
than ten thousand dollars, or imprisoned uot more than two years, or both." 

[3] It is incidentally charged in Thurston's sixth assignaient of 
error, and otherwise contended, tiiat the whole Harrison law is un- 
constitutional because of the provisions contained in sections 2 and 
5 (Comp. St. 1916, § 6287k) of the said act which, it is claimed, au- 
thorize the search of the houses and seizure of the private papers and 
efîects of a citizen without a warrant, in violation of the Constitution 
and guaranties of the Fourth and Fifth Amendments. 

It is not necessary to consider this question, because such searches 
are not involved in thèse cases, and heretofore it has been held in 
the Suprême Court of the United States, in United States v, Jin Fuey 
Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 L. Ed. 1061, and recently 

in this court, in Baldwin v. United States, 238 Fed. 793, C. C. 

A. , that the act is a valid revenue measure. 

[4] The indictment contains ten counts, in ail of which the parties 
hâve been found guilty, and the sentences imposed do not exceed the 
punishment that the court could hâve awarded on each or any count 
of the indictment. It follows that, if any count of the indictment 
charges an offense, conviction will stand. Claasen v. United States, 
142 U. S. 140, 12 Sup. Ct. 169, 35 L. Ed._ 966. 

[5] The first count of the indictment is the principal and leading 
one. It is too lengthy to copy in full, but we take as a correct analysis 
of the same the one given by counsel for Thurston, which we think 
fully and fairly covers the case: 

"Leavlng ont the formai parts, the indictment reads as foDows: 'That J. 
O. Moore and B. T. Thurston dld willfully, nnlawfuUy, knowlngly, and fraud- 
ulently conspire together and among themselves to commit au offense against 
the laws of the United States, to wit, to sell, barter, exchange, give away, dis- 
pense, and distribute to divers and sundry persons to the grand jurors un- 
known, and not in pursuance of the wrltten order of any of such persons so 
unknown to the grand Jurors, on a form Issued In blank for the purpose by 
the Commissioner of Internai Revenue of the United States of America, large 
quantlties of morphine, heroin, and cocaïne, which said conspiracy was to be 
effected, executed, and carried out as understood and agreed between said par- 
ties in substantlally the foUowing manner, to wit : The said E. T. Thurston 
was one of the proprletors and the active manager of a certain drug store, 
and the said J. D. Moore was a practlcing physiclan, each being duly regls- 
tered with the collecter of Internai revenue for the Third district of Texas, as 
required by the act approved December 17, 1914, and said J. I>. Moore was 
to prescribe, write, and deliver prescriptions to ail persons applylng to him 
therefor for large quantlties of morphine, heroin, and cocaïne, and each of 
them, not in good faith for meeting the immédiate needs of any such persons, 
nor to effect a cure of any such persons in the course of his professlonal prac- 
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tice only, snch persons then and there being habituai users of and addicted to 
the use of such narcotic drug, nor to treat any such persons then and there 
suffering from an incurable or chronic disease in the course of his profession- 
al practice only, but, on the contrary, with the intent and purpose to dispense, 
distribute, barter, sell, exchange, and give away such narcotic drugs, and each 
of them, for the pui-pose of catering to and satisfylng the cravings of such 
persons for such drugs, which said prescriptions were to be thereafter fiUed, 
dispensed, dlstributed, bartered, sold, exchaiiged, and given away by the sald 
E. T. ïhurston for the afoiesaid purpose. That in pursuance of the aforesaid 
and unlawful%!onspiracy, combinatlou, confédération, and agreement, and to 
efEect the objeet and purpose of the same, on divers and sundi-y days and 
dates to the grand jurors unlinown, the said J. D. Jloore dld wrlte and de- 
liver prescriptions to divers and sundry persons vphose nauies to the grand 
jurors are unknown, prescrlbing quantltles of morphine, herolu, and cocaïne 
for such persons so unlînown, which said prescriptions the sald E. T. Thurs- 
ton dld thereafter flU, dispense, distribute, barter, sell, exchange, and give 
avray the aniounts and quantltles of morphine, heroin, and cocaïne thereln 
ealled for and prescribed.' " 

We think that this count fully informs the défendants of the charges 
they were brought to answer, and fully shows that it was sufficient 
to put the défendants on trial on the charge of conspiracy to violate 
the Harrison Narcotic Law. If they did the acts conceded to be 
charged in the indictinent, they engaged in a conspiracy to violate the 
laws of the United States and carried the conspiracy into effect. 

This count being sufficient, it is unnecessary (as noted above) to 
consider the other counts. It follows that none of the assignments of 
error in thèse cases are well taken, and the judgment of the District 
Court should be affirmed in each case, viz. No. 2958 and No. 2968. 

And it is so ordered. 



BERNAT. V. UNITICU STATES. 

(Circuit Court of Appeals, Kfth Circuit. Aprll 6, 1917.) 

No. 2970. 

1. Slaves <E=>24 — Peonage — Indictment — SurnciENCY. 

An Indictment charglng that défendant wlllfiilly and knowingly held 
three persons to a condition of peonage, that is to say, défendant kept 
and held them, by threats and puttlng them in fear, agalnst thelr wills, ta 
perform labor to work out debts claimed to be due défendant, Is in due 
form and sufHclent In law. 

lEd. Note. — For other cases, see Slaves, Cent. Dlg. §§ 54, 55.] 

2. Cbiminal Law ■©=911, 1156(1) — Api-eal — Review — Discriîtion — Refusing 

New Trial. 

The granting of a new trial in a criminal prosecution Is wlthin the 
Sound discrétion of the trial court, and error cannot be predlcated upon 
a refusai. 

[Kd. Note. — For other cases, see Criminal Law, Cent Dig. §§ 21.'il, 
30C7.] 

3. Slaves ©=24 — Peonage — Evidence — Sufficiency. 

In a prosecution for peonage, évidence of the prosecutlng wltness. If 
belleved by the jury, held sufficient to show that défendant had forcsd 
her to work out a debt by threats and fear. 

[Ed. Note. — For other cases, see Slaves, Cent. Dig. §§ 54; 55.] 

;a=5For other cases see same toplc & KEY-NUMBER In al! Key-Numbered Digeste & Indexe» 
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4. Ckiminal Law <®=5865(1) — Tkiai/— Supplemental Charge — Dutt to Reach 

Agbeement. 

A supplemental charge, given by the court after tbe jury had been out 
for some tlme and had reported that they stood elght to four, without in- 
dicating wàat verdict the majority favored, as to thelr duty to reach au 
agreement and terminate the case, but wliich did not indicate the opinion 
of the court as to the guilt or innocence of accused, or conuneut on the 
facts, was not error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig, § 2069.] 

5. Slaves <©=>24 — "Peonage" — Eléments or Offense. • 

It is sufficient to constitute "peonage" that a person is held agalnst his 
wlll and made to worlc to pay a debt; the amount of the debt and the 
means of coercion being Immaterlal. 

[Ed. Note. — For other cases, see Slaves, Cent. Dlg. §§ 54, 55. 

For other définitions, see Words and Phrases, First and Second Séries, 
Peonage.] 

6. Criminal Law <s=»860(2) — Tbial- Coebcion oe Jury. 

The leiigth of time a jury vi'ill be held for délibération rests within the 
Sound discrétion of the court, and no abuse of discrétion is shown by 
holding them from Saturday aftemoon till Monday. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2069.] 

Pardee, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the San An- 
tonio Division of the Western District of Texas; Gordon Russell, 
Judge. 

AureHa P. Bernai was convicted of peonage, and she brings error, 

Affirmed. 

Carlos Bee, of San Antonio, Tex., for plaintiff in error. 
J. h. Camp, U. S. Atty., of San Antonio, Tex. 

Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

FOSTER, District Judge. Plaintiff in error, hereafter referred to 
as défendant, was indicted for peonage. The material part of the in- 
dictment reads as follows : 

"That heretofore, to wit, on or about the 24th day of February, A. B. 
1916, at the city of San Antonio, Western district of Texas, and the San 
Antonio division thereof, Aurélia P. Bernai did unlavvfully, willfuUy, and 
knowLngly hold one Sofia Vivar, one Rosenda Nava, and Angelina Flores to a 
condition of peonage ; that is to say, she, the said Aurélia P. Bernai, did 
then and there keep and hold, by threats and by putting them in fear, the 
said Sofia Vivar, the said Rosenda Nava, and the said Angelina Flores, and 
each of them, agalnst their wills, to porform labor to work out debts claimea 
to be due her, the said Aurélia P. Bernai, by them, the said Sofia Vivar, the 
said Rosenda Nava, ai>d the said Angelina Mores." 

A motion to quash the indictment was overruled; the case went to 
trial and resulted in a verdict of guilty. A motion for a new trial was 
overruled, and a sentence of 2^/2 years imposed. 

[1] There are 11 assignments of error. The first 5 run to the over- 
ruling of the motion to quash and are clearly not well taken, as the 
indictment is in due form and sufficient in law. The sixth and seventh 

:®=3For other cases ses same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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assignments of error are based on objections to the admissibility of 
certain testimony. In view of the character of the case and the other 
évidence admitted without objection, the testimony admitted was rele- 
vant; but, even tf not, it was certainly not prejudicial. 

[2] The eighth, ninth, tenth, and eleventh assignments of error are 
based upon the refusai of the court to grant a new trial. It is element- 
al that the granting of a nevi^ trial is within the sound discrétion of the 
court, and error cannot be predicated upon a refusai. 

[3] This brings us to a considération of whether or not there is 
error apparent upon the record which the court may notice without 
assignment under the provision of rule 11 (150 Fed. xxvii, 79 C. C. 
A. xxvii). There was no motion to direct a verdict in favor of the 
défendant, but the entire évidence bas been brought up in the tran- 
script, together with the charge of the court, and we bave carefully 
examined same. The testimony is conflicting, but the witness Rosenda 
Nava, a Mexican alien, one of the persons named in the indictment as 
having been held in peonage, testified in substance that she was work- 
ing as a domestic servant in Laredo, Tex., earning $4 per week ; that 
the défendant talked to her, told her she was the proprietor of a small 
hôtel in San Antonio, and engaged her to work as chambermaid at $6 
per week, and told her that, if she found the work not agreeable and 
wanted to leave, she would give her a ticket back to Laredo. She was 
then taken by the défendant to San Antonio, with the two other girls 
named in the indictment, to a bouse of prostitution operated by the 
défendant. She refused to practice prostitution, and was told by de- 
fendant that she could not leave the house until she had paid back the 
fare from Laredo to San Antonio. She was sent out on errands in 
the neighborhood, but during thèse times défendant watched her frora 
an upper window. The défendant told her that, if she tried to leave, 
she would telegraph to the immigration officers and they would put her 
in jail for five years. When the défendant told her this, she was very 
much afraid of her. She had no money, did not know her way about 
town, and remained in fear of the défendant. She succeeded on one of 
her errands in sending a note to a cousin who resided in San Antonio. 
In response to the note, a friend of the cousin came and brought a 
policeman with him. She was unknown to him personally, and, when 
he inquired for her, he was told by défendant that there was no such 
person in the house. She succeeded in making her identity known, and 
was taken from the house by the policeman, and eventually restored to 
her family. While in the house of the défendant, she and another girl 
named Sofia did ail of the domestic work, but received no pay and very 
little to eat. She did not at any time engage in prostitution. There 
was évidence tending to corroborate her in part, and also évidence 
tending to rebut some of her testimony. 

Both of the other girls named in the indictment testified they became 
dissatisfied and wanted to leave the house, but were told by the défend- 
ant they could not go, as they owed her money. The indictment is 
hardly supported as to them, as they seem to hâve entered, with more 
or less willingness, upon a life of prostitution, and were not placed 
under the same restraint as the other girl; but their testimony is 
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strongly corroborative of the witness Rosenda Nava. She is further 
corroborated by the défendant, who testified she did not take Rosenda 
Nava to San Antonio to become a prostitute, that she did part of the 
menial work of the house, that she did not engage in prostitution, and 
that she had no money. The défendant denied any threats or coercion 
as to any of the girls named in the indictment. 

[4] No exception was taken to the charge of the court as originally 
^iven, and no spécial charges were requested. The case went to the 
jury at 2 :30 p. m. Saturday, June 10, 1916. After the jury had de- 
liberated for several hours, they advised the court they could not agrée, 
but the court declined to release them. They remained sequestered un- 
til Monday, June 12, 1916, at 10 o'clock a. m. They then reported to 
the court that they were unable to agrée, and that they stood eight to 
four; but no indication was given as to what verdict the majority fa- 
vored. The court then charged the jury on their duty to reach an 
agreement and terminate the case. No indication was given the jury 
as to the opinion of the court regarding the guilt or innocence of the 
aecused, and no comment was made on the facts of the case. 

[5] The law takes no account of the amount of the debt or the 
means of coercion. It is sufficient to constitute the crime that a per- 
son is held against his will and made to work to pay a debt. Clyatt v. 
United States, 197 U. S. 207, 25 Sup._ Ct. 429, 49 L. Ed. 726. The 
court charged the jury clearly and explicitly on the law. The credibil- 
ity of the witnesses, the weight and sufficiency of the évidence, and the 
resolving of the conflicts in the testimony were matters for the jury. 
If they believed the witness Rosenda Nava, her testimony was sufficient 
to support the indictment. 

[B] The défendant complains most loudly, however, because the 
jury was held from Saturday until Monday, and of the supplemental 
charge of the court. It is not unusual for juries to be held over Sun- 
day in criminal cases ; but, in any event, this was a matter resting in 
the sound discrétion of the court, and no abuse of discrétion is shown. 
Neither was there error committed in giving the supplemental charge. 

On the whole case, as none of the assignments is well taken, and 
there is no plain error which the court may notice of its own motion, 
it follows that the judgment must be affirmed. 

FARDEE, Circuit Judge. I dissent in this case, because the évi- 
dence is not sufficient to prove the guilt of the appellant, and also be- 
cause I find the eleventh assignment of error well taken, to wit : 

"The court erred in overruUng defendant's motion for a new trial because, 
after tliè jury had retired for considération of their verdict on June 10, 1916, 
at 2:20 p. m., they coiiveyed to the court on the same afternoon the informa.- 
tlon that they were not able to agrée and asked to be dlscharged, and were 
sent to the jury room for further considération, and on June 12, 1912, at the 
hour of 10 o'clock a. m,, the jury again advised the court that they were 
unable to agrée and asked to be dlscharged, and the court thereupon advised 
the jury in substance, as follows: 

" 'The Court: How are you divided as to numbersV 

" 'A Juror: Eight to four. 

" 'The Court: Gentlemen, I sent for you for the purpose of seelng 
whether you had reached an agreement, and luqulre whether you needed ans- 
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additlonal instructions as to the law In order to clear up any différences 
tetween tlie jurors. Hâve you any trouble about understanding the charge 
of the court given you? 

"'A Juror: I hâve not heard of any. 

" 'The Court: Do the balance of the jurors concur In that statement? You 
are agreed with référence to the Instructions of the courtV (No answer.) 

" 'The Court : Gentlemen, I wlsh to say thls to you : That It would be a very 
peculiar judge who would want to keep a jury out with any désire on hls 
part to punlsh or coerce you in any way. I certainly would not, if I could, 
coerce any jury into a verdict, because, when I finish telling you the law in 
the case and commit it to you, I commit it then to 12 men whose functions 
are just as important as mine, and who are charged with the province or a 
duty that is superlatively grave; and I commit it to 12 men, and I feel 
sure the officers bave selected you because of your fltness aud competency to 
discharge tn a proper way that grave duty ; but it might not be ()ut of 
place for me to say this to you: That if every case of this district met with 
tlie same fate that up to this time this case bas met with, it would aniount 
practically to a déniai of justice in the courts. Suppose every jury did just 
what you hâve done, then men who had cases in this court involvlng either 
rights of property or liberty would never move one peg year by year, and 
docket after docket. I want to say to you that courthouse trials are designed 
primarlly to try, as far as is possible, to do abstract justice. That is 
priraarily the object of courthouse trials ; but you know as sensible men, and 
I know as a sensible man, that absolutely abstract justice does not oblaiii 
outside the courts of heaven, because, as long as men are imperfect, imper- 
fection necessaxily will creep into trials in the court room. Thnt is why we 
hâve appellate courts, to correct errors in the trial court. ■ But for that it 
would be an inexcusable waste of public money to hâve higher courts 
sltting in judgment on the courts below. So that one of the great objects of 
having courthouse trials is to end controversies. End them justly, if you can, 
of course ; but end the controversies. In savage eountries, where there are 
no c-ourts, men go out and vindicate their vlew of the law by their own strong 
arms ; but among civillzed people we hâve got beyond that ; and we sélect 
certain tribunals to whieh we submit cases for them to décide, and one of the 
greatest objects in view is to end controversies, and it ought to be done. Why, 
if ail of thèse litigants in this court had to corne back court after court, 
time after time, it would he an endless proposition. There Is going to be 
some jury somewhere that is going to décide the case and get over with it. 
You gentlemen may not do it; but, if you faii to do it, there will corne another 
jury that will, and the people will not tie put to the expense of bringing 
witnesses hère and summoning jurors from the various walks of life to try 
the case. Now, you gentlemen are divided as to what your verdict will be. 
I l>elieve I can say, from looking on your faces, and I hâve had a very fair 
chance in judging men, and there is no man on the jury that would sulfer 
his pride of opinion — because he had said a thing — to stand in his way, ana 
because he said a thing not to yield to reason. Re-examine the ground, and 
see if you cannot agrée. You know there is ail the différence in the world 
between firmness and stubbornness. Now, the most stubborn thing on the 
face of this earth is a jackass. Now, a man can be firm, and a man may be 
stubborn. I hâve respect for a man that is firm in his bellef, but not that 
much (snaps Angers) for a stubborn man. He has said the horse is 17 feet 
high, and he is going to stick to it. Now, I can look at you gentlemen and 
feel that you are not that way. I never try a case in court that I do not 
frequently change opinion, and I would hâve a contenipt for myself if some 
brother of the bar should convince me 1 was in error and I would not in- 
stantly correct it. One of the highest foruis of integrity is intellectual in- 
tegrity, and we ail admire the man who will tlirow aslde pride of opinion 
and do what he thinks right, no matter what the resuit vkill be. If I was in the 
minority, I would carefully go over the ground agaln, and see if by chance 
I hâve not happened to be mistaken and if the real wisdom of the situation 
wasn't perhaps with the majority of the jury, Now, gentlemen, I hâve made 
thèse remarks to you because I feel an interest in every controversy in 
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every court over whlch I préside. Of course, I wlsh you to understand that. 
If you hâve taken a position j'ou cannot abandon wlthout a •violatioh of your 
oath and conscience, I do not expect you to abandon It, and I say that to you 
with ail emphasis. But I don't want you to forget that a courthouse trial 
is not only to do justice, If you can, but to settle conti'oversies. Why tlie 
United States might as well by spécial statute abolisb the court of the 
Western district of Texas If Jurles are never to agrée. Gentlemen, I don't 
want to punlsh you, but I want you to go over the ground again, as men 
who are wlUlng to do what is rlght, whether you hâve announced yourself on 
one position or not. The game fellow doesn't hesitate to say, "I ani wrong" 
when he is wrong. New, gentlemen, I am about through with thls court hero, 
and after I am I hâve to keep on worklng, and I am sure you are as willing 
to worlî as I am, and I hope you will reach a verdict one way or the other. 
Come this way, gentlemen.' 

"To wMch action of the court the défendant duly excepted, and stlll ex- 
cepts, because the effect of said charge oporated as a moral coercion, and 
the verdict of the jury broiight in thereafter, flnding the défendant guilty, 
was not thelr verdict, but the verdict of the court ; the jury having under 
said statement theretofore set ont substituted the will and judgment of the 
court for their ovva will and judgment." 



DELAWARE, L. & W. R. CO. v. JAMKS. 

(Circuit Court of Appeais, Third Circuit. Aprll 9, 1917.) 

No. 2211. 

1. Railboads <©=5307(5) — Crossing , Accidents — Rights of Travelkes. 

P. L. N. J. 1903, p. 673, déclares that It sball not be lawful for any per- 
son other than those connected with or employed upon the rallroad to 
walk along the tracks of any railroad, except when the same shall be laid 
upou a publie highway, and that if any person shall be injured by an 
engine or car whîle walking, standing, or playing on any railroad, such 
person shall be deemed to bave contrlbuted to the injury sustained, and 
shall not reeover therefor any damages, but that the section shall not 
apply to the crosslng of a railroad by any person at any lawful public or 
private crossing. P. L. N. J. 1909, p. 137, déclares that whenever any 
railroad, whose right of way crosses any public street or highway, lias 
or shall install any safety gâtes, bell, or other device designed to protect 
the traveling public at such crossing, or has placed at such crossing a 
flagman, any person or persons npproaching such crossing, so protected, 
shall durlng such hours as posted notice at such crossings sball speclfy, bo 
entitled to assume that such safety, gâte or other warning appliances are 
In good and proper order, and will be properly opéra ted, unless a written 
notice be posted in a conspicuous place, or that the flagman will guard 
such cnjssing with sufficient care, whereby travelers will be warîied, iind 
that no plalntlfl shall he barred because of his f allure to stop, look, and 
llsten before passlng over such crossing. Plaintilî, who was not employ- 
ed by a. railroad company, entered upon its right of way and proceeded 
thereon until she reached a public crossing. Held, that whlle so prtx-eed- 
ing On the right of way slie was a trespasser, and as, when slie reached 
the crossing, she was within the gâtes provided for the protection of 
travelers, she does uot fall within the second act. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 976.] 

2. Kailkoads <S=s350(28) — Cbossinq Accidents — Rights or Tkavelers. 

In such case, P. L. N. J. 1909', p. 137, does not necessitate the submis- 
sion of the action to the jury, where the évidence establishes plaintiff's 

Ê=>Fcir other cases see same topic & KEY-NUMBER In ail Key-Numberefl Digests & Indexe» 
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contribntory négligence so clearly as to necessitate bindlng Instructions 
in defendant's favor. 
[Ed. Note.— For otlier cases, see Rallroads, Cent. Dig. § 1187.] 

3. Railroads <g=3350(16) — Ceossino Accidents — Jury Question. 

In an action against a rallroad company for injuries received by plain- 
tif! while standing on a Crossing waitlng for a train to pass, évidence held 
insulïicient to necessitate the submission of the case to the jury ; it ap- 
pearing that plaintiiï had walked up the right of way to the crossing, ano 
tlien taken a position on the tracks without looking or listenlng for ap- 
proaching trains. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1169.] 

In Error to the District Court of the United States for the Dis- 
trict of New Jersey ; J. Warren Davis, Judge. 

Action by Daisy B. James against the Delaware, Lackawanna & 
Western RaiW-oad Company. There was a judgment for plaintifï, and 
défendant brings error. Reversed. 

F. B. Scott, of New York City (M. M. Stallman, of Newark, N. J., 
of counsel), for plaintifï in error. 

Alexander Simpson, of Jersey City, N. J., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case Daisy B. James, a 
citizen of New York, brought suit in a state court of New Jersey 
against the Delaware, Lackawanna & Western Railroad Company, a 
corporate citizen of New Jersey, to recover damages inflicted, by the 
alleged négligence of said railroad, on her while passing over its tracks 
at a Street crossing. On pétition of the railroad the cause was re- 
moved to the court below, where it was tried and resulted in a ver- 
dict for the plaintifï. On entry of judgment, the défendant sued out 
this writ, alleging, inter alia, for error the court's refusai to give bind- 
ing instructions in its favor. 

[1] An examination of the proofs satisfies us that this assignment 
must be sustained. The proofs tended to show the plaintifï, while 
attempting to pass over the Greenwood avenue crossing of the railroad 
in Orange, N. J., about 6 o'clock in the evening, June 15, 1915, was 
struck by a west-bound train just as she stepped on the crossing. Miss 
James had come to East Orange that morning, and was, when struck, 
on her way to the Grove street station of the railroad, which was just 
west of the south side of the crossing. Some 400 feet east of the 
crossing, Miss James had entered on the railroad's right of way and 
had walked westwardly alongside of the track. In so walking along 
the track she was, by the New Jersey statute quoted in the margin,^ 

1 "It shall not he lawful for any person other than those connected vvith or 
employed upon the railroad to walk along the tracks of any railroad except 
when the same shall be laid upon a public highway; if any person shall be 
injured by an engine or car while walking, standing or playing on any rail- 
road, or by jumping on or ofC a car while in motion, such person shall be 
deemed to hâve contributed to the injury sustained, and shall not recover 
therefor any damages from the company owning or opéra ting sald railroad: 
Provided, that this section shall not apply to the crossing of a railroad by 
any person at any lawful public or prlvate crossing." P. L. 1903, p. 673. 

4=3For other caiu sm Bun* topic ft KSY-NUMBBR In ail KsT-Numbtred DlgesU & Indtxe* 
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a trespasser. But, vvhile this was her then status, it is clear that^ 
when she left the side path and entered on the street crossing and 
attempted to cross, she ceased to be a trespasser. Nevertheless, the 
fact of her prior trespass is net to be overlooked, for by such précè- 
dent trespass she was enabled to reach the crossing inside the gâtes, 
which she would hâve had to pass had she corne np by a proper ap- 
proach on Greenwood avenue. It follows, therefore, that by her vio- 
lation of the statute of New Jersey she brought her self into a posi- 
tion where she had deprived herself of the protection which another 
statute of New Jersey, also quoted in the margin,'' was designed to 
give to those traveling on Greenwood avenue as they approached such 
crossing. Indeed, it is évident that it was the plaintiff's own trespass, 
and not the alleged nonclosure of the gâtes, that broug^ht her inside 
the gâte line. 

[2] While the plaintiff testified that the gâte was up when she 
reached the crossing, yet ail the witnesses called by her, as well as 
those called by the défendant, united in testifying the gâte was down, 
and the verdict of the jury to whom the question, "Were the crossing 
gâtes down at the time she arrived at the crossing?" was submitted, 
ansvvered such question, "We are in doubt." The judgment in this 
case must, irrespective of the position of such gâte, therefore, find sup- 
port from the proofs. In Erie Railroad Ce. v. Schmidt, 225 Fed. 513, 
140 C. C. A. 655, the last-quoted statute was considered by this court, 
and we there said : 

"In our opinion, the railroad is mlstaUen In supposing that the act coin- 
pels the trial judge to submlt to the jury every case of injury or death at a 
protected grade crossing in New Jersey. The évidence may establish con- 
tributory négligence so clearly that the Judge would be bound to give the 
jury binding instructions in favor of the railroad. The act does no more than 
déclare as a rule of évidence that in certain situations the mère faet that the 
deceased did not stop, look, and Usten shall not of itself defeat recovery; 
but it does not attempt to lay down a rule that every grade crossing case 
where contrlbutory négligence is alleged must be submitted to a jury. • * * 
The Législature bas done nothlng more than exercise its conceded power to 
regulate procédure ; it simply provides that a plaintiff is not to be defeated 
iinless more than a specilied minimum of évidence be présent." 

2"An act with référence to the degree of care necessary to be used by travelers 
over railroad crossings protected by flagmeu or safety appliances or both. 

"Be it enacted by the Senate and General Assembly of the state of New 
Jersey; 

"1. Wherever any railroad whose rlght of way crosses any public street or 
highway, has or shall Install any safety gâtes, bell or other de vice designed to 
protect the traveling public at any crossing or has placed at such crossing a 
flagman, any person or persons approaching any such crossing so protected as 
aforesaid, shalC during such hours as posted notice at such crossings shall 
speclfy, be entitled to assume that such safety gâte or other warniiig appli- 
ances are in good and proper order, and wiU be duly and properly opéra ted 
unless a written notice bearing the inscription 'out of order' be posted in a 
copsplcuous place at such crossing, or that the said ilagman will guard said 
crossing with sufflcient care whereby such traveler or travelers wlU be 
warned of any danger in passing over said crossing, and in any action, brought 
for Injuries to person or propeity, or for death caused at any crossing protect- 
ed as aforesaid, no plaintiff shall be barred of the action because of [the] 
fallure of the person Injùred or klUed to stop, look and listen before passing 
over said crossing." P. L. 1909, p. 137. 
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Following this view, we turn to the proofs to ascertain whether they 
establish the plaintiff's contributory négligence so clearly as necessitat- 
ed binding instructions in the defendant's favor. In that regard we 
are clear that the plaintiff's lack of due care under the circumstances 
not only contributed to, but was the sole cause of, her unfortunate in- 
jury, and that she and she alone brought the injury on herself. 

[3] As Miss James walked up the track, and before she reached 
the crossing, she saw an east-bound train approach the Grove street 
station. Being desirous of taking such a train to New York, ta which 
place she had a return trip ticket, she hurried to the crossing, but 
when she reached it the train, which was a spécial, had not stopped 
at the Grove street station, but was passing over the Greenwood ave- 
nue crossing on the south track as Miss James stood on the crossing 
near the north track. 

Ref erring to this train for New York, the plaintiff's testimony was : 

"Q. By the time you got to the crossing, where was it? A. It passed me 
while I stood on the crossing. Q. Is it not true that engine of the east-bound 
train was crossing over the crossing at the tinie you arrived there? A. 
Well, I was standing there and saw the train go by. I don't remember — Q. 
You don't remember just which part of it was on the crossing when you got 
there? A. No. Q. You .iust remember the fact that the train was passing 
at the time? A, Yes. Q. So that it is true, is it not, that the train, the 
east-bound train, was moving over the distance between the station and the 
crossing before you got to the crossing? A. No. Q. When you flrst saw the 
train, it was nearly to the station and going toward New York? A. Yês. Q. 
And when you got to the crossing it was moving toward the crossing. I am 
right that far, am I not? A. Not as I got to the crossing. I saw it pulllng out 
of the station, and I stood there and let it pass. Q. You were not able w 
malve the train ; that is, It left before you had any opportunity to get onto it, 
if that was your intention? A. Yes. Q. Were tliere no gâtes down for 
that train? A. No. Q. And the gatenian was at the gâte box, as I under- 
stand you to say? A. At his little house; there is a llttle house there. Q. 
There is a gâte box on that side of tlie traclc, is there not? A. Well, I didn't 
see that side of the track. Q. That is, the east-bound train was between you 
and the gateman? A No — I did not notice whether there vv'as a gâte box 
there. I could not help but see the house. Q. Was there any gâtes on that 
side of the track? A. Why, I didn't see thera." 

Referring to the gâtes on the north side of the crossing, and to the 
flagman who was on the south side, her testimony was : 

"Q. W^hen you got to the crossing, you walked up the path? A. Up the 
path. Q. Where did it bring you to? A. To the crossing. Q. What crossing? 
A. Greenwood avenue. Q. You got on the crossing, did you, then? A. Yes. 
Q. W^ere there any gâtes on the crossing — thèse gâtes that go up and down. 
A. Well, the gâtes were there, but they were not — Q. I didn't ask you 
anything about that; I asked you, were the gâtes there? A. Yes. Q. When 
you got on the crossing, and went on the crossing, what was the condition of 
the gâtes? Were they up or down? A. They were up. Q. Where was the 
flagman? A. Standing in front of the house opposite. Q. On the other side — 
that is, the house was on the same side as the east-bound track, was it not? 
A. Yes. Q. And the flagman was standing in front of the house? A. Yes. 
Q. About how far away from you? A. Well, the distance across the tracks. 
Q. How far would you approximate that to be? A. I should think about as 
far as you are from me, or that wall. Q. Did he do anything or say anything 
to you? A. No. Q. Or pay any attention to you at ail? A. No. Q. How 
far on the crossing did you go before anything happened; that is, how far 
towards the station? A. I was just about in the middle of it Q. In the 
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middle of the crossing? A. Yes. Q. Tben what happened — do you rcinein- 
ber? A. No; I don't remembpr. Q. That is the last thlng you remember? 
A. I was hit. Q. What about the train that was pulllng in, what did It do? 
A. It went past. Q. Were you watching itV A. Yes. Q. As it passed you? 
A. Yes. Q. While you were watching it, somothing happened? A. Yes." 

From this testimony it is clear that the plaintiff undertook to pass 
over the crossing while the train for New York was drawing near and 
passing over the crossing in front of her. It is clear her whole atten- 
tion was centered on that train, and that she gave no attention what- 
ever to ti'ains approaching in the other direction. There is no proof 
that she was misled or infliienced in any way by the watchman. Nor 
in the nature of things could she be, for the train passing the cross- 
ing to New York would shut off the watchman from her view as it 
passed. Indeed, the simple fact is that, in the face of this train pass- 
ing in one direction, which in itself indicated the necessity for care, 
the plaintiff undertook to cross the tracks without looking out for any 
other train. This evidenced carelessness, lack of that use of the eyes 
which the situation demanded ; and that such lack of care of the 
plaintiff contributed to, and indeed caused, the accident are facts and 
inferences too clear to allow a court to close its eyes to them. Where 
such is the case, the duty of a court to give binding instructions is 
imperative. 

It follows, therefore, that the assignment of error in question must 
be sustained, and the judgraent entered be reversed. 



SCHWARTZBJÎRG et ai. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Alarch 13, 1917.) 

No. 117. 

1. Jury <S=>136(0)— Tuial — Challenges. 

Under Judlclul Code (Act Marcb 3, 1911, c. 231) § 2S7, 36 Stat. 1160 
(Comp. St. 191(>, § 1264), giviiig, on the trial of any felony other than a 
charge ot treason or a capital otten.se, 10 pereaiptory challenges to the 
défendant, and declaring that, where there were several défendants, the 
parties shall be deemed a single party for the purposes of ail challenges, 
the défendants are, in view of the common law, which eonsidered several 
défendants as one party, bound to act as one, and cannot, having dis- 
agreed, be allowed the separate right of challenge. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §S 612, 618.] 

2. Jury <g=136(6) — Jury Tbial — Challenges — Discrétion of Court. 

Where there were 14 défendants, and they declined to act together in 
making peremptory challenges, although Judiclal Code, § 2S7, allowed only 
10 challenges, and provided that ail défendants should be eonsidered as a 
single party, it was not an abuse of discrétion for the trial court to allow 
each party one peremptory challenge, and restrict him to that fact, for, 
while ail of the parties did not Joln In each of the challenges, no party 
défendant has any rlght or proprietorship in the several members of the 
panel, but has pnly the right to reject members of the panel up to the 
légal limit. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 612, 618.] 

iB — .grir other cases see same toplc & KEIY-NUMBBR 1d ail Key-Numbered Digests & Indexes 
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8. Cbiminal Law <©=j622(1), 1148— Teial. 

The grant of a separate trial to numerous défendants Is a matter of dis- 
crétion, and such discrétion can be revlewed only when abused. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. §§ 1380, 
1382, 1383, 3050-3052.] 
4. Oeiminal Law <@=622(2) — Teiai^-Sepabate Tbials. 

In a prosecutlon for conspiracy to devise a scheme and artifice to de- 
fraud, and for using the mails in connection with a scheme to defraud, 
where there were many défendants, but the charge against ail of them was 
Involved with the criminality of one, the déniai of a separate trial was 
not error. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. § 1381.] 

6. PosT Office <@=35 — Offenses — Use of Mails to Defraud. 

The offense denounced by Crimlnal Code (Act March 4, 1909, c. 321) § 
215, 35 Stat. 1130 (Comp. St. 1916, % 10385), declaring that whoêver, hav- 
ing devised or intending to devise any scheme or artifice to defraud, shall 
for tlie purpose of executing such scheme use the mails, will be punish- 
ed, is différent from the offense of conspiracy, the gist of which is the 
agreement, and is not to be confounded with the offense known as ob- 
taining money under false prêteuses, for the offense denounced is com- 
pleted by proof of the use of the mails in connection with the scheme to 
defraud. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 55.] 

6. PosT Office <S=335 — Offenses — Use of Mails in Connection with Scheme 
TO Defkaud. 

Where each défendant used the mails in connection with the scheme to 
defraud merchants of goods, each is guilty under Crimlnal Code, § 215, 
providing that whosoever shall use the mails in connection with a scheme 
to defraud shall be punished. 

[Ed. Note. — For other cases, see Post OHlce, Cent. Dlg. § 55.] 

T. Conspiracy <g=333 — Offenses — Conspiract to Defraud Government. 

Parties to a conspiracy to defi-aud, who dld not intend to use the mails 
In connection with the scheme, in violation of Crimlnal Code, § 215, are 
not subject to conviction under section 37 (Comp. St. 1916, § 10201), de- 
claring that, if two or more persons conspire to commit an offense against 
the United States, they shall be punished. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dlg. § 60.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Joseph B. Schwartzberg and others were convicted, under Criminal 
Code, § 37, of conspiracy to devise a scheme and artifice to defraud, 
and under section 215, of using the mails in connection with a scheme 
to defraud, and Joseph B. Schwartzberg, Joseph Herzberg, Henri P. 
Alexander, Benedict Radus, and Harry S. Goldman bring error. Re- 
versed on conspiracy counts, and otherwise affîrmed. 

Writ of error to the District Court to review a judgment of conviction 
against the plalntlffs in error, who with 9 other détendants were brought to 
trial under an Indictment charging them with a conspiracy under Criminal 
Code, § 37, to devise a scheme and artifice to defraud, in violation of Criminal 
Code, § 215, and also in se])arute counts with direct Infringement of the 
"scheme to defraud" statute, vlz. section 215. The gênerai nature of the 
charge contained both in the single count for conspiracy and numerous counts 
for the substantive offense was that one Bamberger (a défendant) duriug 
several years represented himself to the persons and corporations to be de- 
frauded as a skilLful salesman or a person able to procure business, and hav- 

4=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ing by sueh représentations obtalned some business connection wlth sald per- 
sons, he recomniended as good custoraers the other défendants herein. There- 
upon Bamberger's victlms sold on crédit to sald other défendants; both they 
and Bamberger maklng, when It was thought advantageous, faJse représenta- 
tions as to thelr financlal position and honest intent. For tUe goods so sold, 
payment was substantially never made. In the course of carrying on this 
scheme, letters were malled and recelved. The Indletment expressed tMs 
substantlve offense In 26 counts, on 23 of whlch (together wlth the conspiracy 
coùnt) défendants were brought to trial. Of the 14 défendants, 12 were con- 
Tlcted and 2 aequltted on ail the counts; and of those convicted the above- 
enumerated 5 took out thls writ oferror. 

Walter J. Carlin, of New York City, for plaintiiï in error Alex- 
ander. 

Frank Hendrick, of New York City, for plaintifFs in error 
Schwartzberg and Goldman. 

Andrew Foulds, Jr., of New York City, for ail plaintiffs in error. 

H. Snowden Marshall, U. S. Atty., and Frank M. Roosa, Asst. U. 
S. Atty., both of New York City. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Of the 
assignments of error herein, those will be considered which raise the 
following questions, viz. : (1) That the défendants were not permitted 
to exercise the right of peremptory challenge of jurors in the maniier' 
prescribed by law. (2) That some at least of the plaintiffs in error 
should hâve been accorded a separate trial. (3) That the counts under 
section 215 do not charge a crime against the United States, and no 
such offense was proven. (4) That the évidence did not warrant con- 
viction on the conspiracy count. 

[1,2] 1. Section 287 of the Judicial Code gives 10 peremptory 
challenges to "the défendant" in causes such as this, with the further 
provision that : 

"In ail cases where there are several défendants or several plaintiffs, tho 
parties on each slde shall be deemed a single party for the purposes of ail 
challenges." 

When the 14 défendants were arraigned, they appeared by numerous 
counsel, who (presumably with the assent of their clients) refused to 
unité, or act jointly, in respect of choosing a jury. It is not denied, nor 
doubted, that, had they agreed'to speak on this subject as one man, or 
through one attorney, they would coUectively hâve been entitled to 10 
peremptory challenges, and both the letter and spirit of the statute 
been satisfied. 

After the above-noted action, or refusai to act, on défendants' part, 
the trial judge announced that he would entertain one peremptory 
challenge for each défendant, or 14 in ail, with the resuit that every 
défendant had one challenge (if their apparent différences were pressed 
to their limit), but "the parties" défendant had coUectively more chal- 
lenges than the statute required. Thereupon some défendants peremp- 
torily challenged more than once, and such efforts (not joined in by 
ail) were disallowed. 
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The assignments of error on this head, substantially assert that ei- 
ther every défendant was entitled to 10 challenges, or that ail chal- 
lenges, not made by them ail acting joindy, were illégal. Of the first 
part of this proposition, it is enough to say that no such asserted right 
is possible under the statute. It amounts to getting exactly what Con- 
gress declared a plurality of défendants should not hâve. The imprac- 
ticability of such procédure has been pointed out in State v. Cady, 80 
Me. 413, 14 Atl. 940; but it is enough in this case to indicate its ille- 
gality. 

The idea (at the bottom of the second branch of argument) that any 
one of several défendants may, by refusing to act jointly in respect 
of challenges, render the action thereon of his codefendants illégal, has 
no basis in reason. It assumes that the parties to a jury trial hâve 
some kind of right or proprietorship in the several members of tiie 
panel, which is but another way of urging that right to sélect jurors 
which was finally rejected as unsound in U. S. v. Marchant, 12 Wheat. 
480, 6 L. Ed. 700. 

The présent fédéral statute (in the respect under considei-ation) is 
much older than the Judicial Code, having passed from a statute of 
1865 into section 819, Rev. St. (Comp. St. 1916, § 1264). U. S. v. Hall 
(C. C.) 44 Fed. 883, 10 L. R. A. 323. It certainly enlarged the com- 
mon law, in that peremptory challenges were given in civil causes 
(Stone V. Segur, 11 Allen [Mass.] 568), and removed that doubt in re- 
spect of criminal trials not involving capital punishment, reflected in 
the older writers, and many cases (Blackstone, Bk. 4, p. 353 ; Gray v. 
Reg., 11 Cl. & F. 427; U. S. v. Shackleford, 18 How. 588, 15 L. Ed. 
495). But it did not change nor seek to alter the accepted method of 
interpreting. the word "party," nor the rights of several défendants to 
the same indictment. Such défendants hâve always been regarded as 
one party, there is a légal obligation on them so to act, and the law 
(absente any statutory change) insists on so treating them. The very 
décisions relied on by thèse plaintiffs in error sustain this historical 
position. State v. Cady, supra ; People v. McCalla, 8 Cal. 301 ; People 
V. OXaughlin, 3 Utah, 133, 1 Pac. 653 ; Cochran v. U. S., 14 0kl. 108, 
76 Pac. 672; State v. Jacobs, 106 N. C. 695, 10 S. E. 1031. And see, 
generally, Thompson & M. on Juries, p. 299 et seq. 

It results that the contention becomes this, viz. that a body of de- 
fendants (in civil or criminal causes), or any one of them, may, by re- 
fusing to act in the manner prescribed by statute and imposed by his- 
torié interprétation, render any peremptory challenge impossible, or 
the exercise of the right by others illégal. Whether in this case the 
trial judge would bave been justified in treating défendants' refusai to 
act jointly as a surrender or waiver of ail peremptory challenges need 
not be considered ; he chose the gentler method of exceeding the statu- 
tory limit, and, in favor of the accused, granted to each in severalty a 
reasonable share of the right they had jointly declined. 

This was a proper exercise of discrétion, furnishing no ground for 
complaint, fundamentally because (as above stated) challenge is but the 
right to reject up to the légal limit, and such right does not inhere in 
any particular one of a plurality of either plaintiffs or défendants, but 
in the défendant or plaintiff party considered as a unit. When that 
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party refused to act as a party, it was not error to save the right by 
dfscretionary subdivision.^ 

[3, 4] 2. The principle is not doubted that the grant of sépara te 
trials to numerous défendants is a matter of discrétion (U. S. v. Bal!, 
163 U. S. 672, 16 Sup. Ct. 1192, 41 L. Ed. 300), and that the review of 
discrétion is limited to the abuse of that judicial power. It is insisted 
that the transactions herein considered by the jury were in reality whol- 
ly independent, in respect of the défendants (or most of them) other 
than Bamberger, wherefore the multiplication of incidents of dishones- 
ty produced a false appearance of cumulative testimony, injurious to 
those who knev\r Bamberger, but (perhaps) did not even know eacb 
other by sight. 

No hard and fast rulc on matters such as this can be laid down, a 
finding enough of itself to illustra te the necessity for v/ide discrétion 
in the trial court. In this particular instance the argument fails, be- 
cause the whole plan of prosecution, the f ramework of the indictment, 
and the finding of the jury is that Bamberger was the deviser, the 
mainspring and center of the scheme to defraud. One who joined 
Bamberger's dishonest enterprise, even for a single venture, was a part 
of the scheme, if his intent was criminal. That some défendants had 
a very small part in wrongdoing as compared with others does not rea- 
sonably entitle them to separate trials, if ail the doings of ail the de- 
fendants are (by the nature of the charge) to be proven as ejusdem 
generis. Such was the case hère, and, as the event proved, the jury 
had no diiïiculty in difïerentiating the défendants according to their in- 
tent, and acquitted some after an unusually prolonged trial. 

[5] 3. The objections to the counts of the indictment based only 
upon section 215, and to the sufficiency of the proof thereunder, re- 
quire comment only to emphasize the truth that the scheme to defraud 
denounced by the statute is a crime wholly différent from conspiracy, 
and not to be confounded with the offense known as obtaining money 
under false prêteuses. Emanuel v. U. S., 196 Fed. at 322, 116 C. C. 
A. 137. The gist of conspiracy is the agreement, the substance of an 
offense under section 215 is the prosecution of a fraudulent purpose, 
toward the exécution or fulfillment whereof the mail is used. One 
man may form and accomplish it, with or without assistance; but ail 
who with criminal intent join themselves even slightly to the principal 
schemer are subject to the statute, although they may know nothing but 
their own share in the aggregate wrongdoing. One man may render the 
scheme unitary, though he has tlie assistance of many others at dif- 
férent times. 

[6] In this case, the counts under considération contained ail the 
essentials of description of Bamberger's fraudulent scheme, and di- 
rectly charged tlie substantive offense. The évidence showed what 
each défendant did toward accomplishing the wrongful end, and there 
was amply proved association in a continuons course of dishonest con- 
duct; i. e., obtaining goods through Bamberger for which they never 

i It is not without welght that the practice on tlils trial has been that of 
this circuit for many years. 
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intended to pay. This was enough. Blanton v. U. S., 213 Fed. at 323, 
130 C. C. A. 22, Ann. Cas. 1914D, 1238. 

[7] 4. It is substantially admitted that an inspection of the record 
does not justify the finding necessary to sustain the conspiracy count, 
viz. that there was an intent on the part of the conspirators to use the 
mails in the exécution of the scheme. Farmer v. U. S., 223 Fed. 903, 
139 C. C. A. 341. While the mail was used quite extensively, and in 
exécution of fraud, the reliance of défendants, when some certainly 
conspired to defraud, was upon Bamberger's quick tongue and fer- 
tility in falsehood. The intent which we held necessary in the Farmer 
Case was naturally not proven by direct évidence, and could not be in- 
ferred beyond a reasonable doubt. 

The judgment on the conspiracy count is reversed. This does not 
afïect the judgment and sentences on the substantive counts, which are 
affirmed. 



EBERHAKD et al. v. NORTHWESTERN MUT. LIFE INS. CO. 

(Circuit Court of Appeals, Sixth Circuit. April 9, 1917.) 

No. 2956. 

1. Insurance ©=5173 — Life Insurance — Polioies. 

The rights of holders of life pollcies, whleh contalned tontine features, 
are measured by the contract of each policy holder with the Insurer. 
[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 358.] 

2. Courts <S=>328(4) — Fédéral Courts — ^Jukisdiction. 

- A life Insurance company issued policies containlng tontine features, 
but the rights of each polley holder depended upon his contract wlth the 
Company. Several policy holders, claiming that the company had dlverted 
funds applicable to the payment of their claims, joined in a blU asserting 
that, as the fund involved millions, the court had jurisdlction of the 
bill. Held that, as the claims of several policy holders were not de- 
rived from the same or common title, their several demands could not 
be aggregated for the puri>ose of giving the fédéral District Court ju- 
risdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. | 891.] 
8. Courts <®=»328(4) — Fédéral Courts — Jurisdiction — "Class Action." 

In such case, though the suit be treated as a "class action," the claims' 
of the several policy holders cannot be aggregated, for the purpose of giv- 
ing the fédéral court jurisdlction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 891.] 

4. Courts <S=»329 — Jurisdiction — Pleading— Construction. 

Where complainants, who held pollcies issued by défendant which con 
tained tontine features, joined in a blll asserting that défendant had mis- 
applled funds applicable to the payment of such pollcies, but, having beep 
given an opportunity to state by amendment the amount of their claims, 
falled to do so, alleging generally that millions were involved, the Fédéral 
District Court is warranted, upon determining the question of the juris- 
dictional amount, in assuming that the claims of each of the policy holder? 
was less than such amount. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 897.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; John M.' Killits, Judge. 

£=sFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
241 F.— 23 
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Bill by Charles W. Eberhard and others against the Northwestern 
Mutual Life Insurance Company. From a judgment dismissing the 
bill, complainants appeal. Affirmed. 

See, also, 21Q Fed. 520. 

H. J. Tuçney, of Cleveland, Ohio, for appellants. 
W. C. Boyle, of Cleveland, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

HOELISTER, District Judge. This case was hère before (No. 
2624) on appeal by complainants in the District Court (appellants also 
in this appeal) from an order of that court sustaining a demurrer to 
their bill. What took place at the hearing of the appeal is shown by 
the mandate of this court of July 3, 1915, which recites : 

"And counsel for appellants hère and plaintiffs below liaving In oral argu- 
ment admitted, and rightly, that the bill is too broad in averments and in 
scope of relief spught, inslstlng, however, that plaintiffs were entltled to some, 
without defining what, portion of the relief prayed — therefore, in order to 
alïord plaintiffs ppportunity to state such case as they shall be advised la 
open to them, and without intimating whether a case can in any forni (and 
whether or not of représentative character) be maintalned In the court below 
for any of the objects stated in the bill, it Is ordered that the decree below be 
and it is reversed, without costs ; and, in accordance wlth the practlee In situ- 
ations similar to that of the plaintiffs (Wiggins Ferry Company v. Rallway, 142 
U. S. 396, 413-415 [12 Sup. Ot 188, 35 U Ed. 1055] ; 3 Foster, Fed. Pr. 2136), 
the case is renianded with direction to permit plaintiffs to amend the bill — 
provided, the amount involved in the case be speeiflcally alleged and appear 
to be sufflcient for jurisdictional purposes." 

Thereupon, complainants having obtained leave in the District 
Court, filed an amended bill, diflfering from the original in no essential 
respect, and practically a copy of it, excepting the omission of the sev- 
eral prayers for injunction. The bill and the amended bill show : Com- 
plainants, three in number, several others intervening, are each the 
holder of a semi-tontine insurance contract or policy for the sum of 
$3,000, ail of the policies having been issued at différent dates by the 
Northwestern Mutual Life Insurance Company, a corporation of Wis- 
consin ; under the plan of insurance, a poHcy-holder surviving its term 
and having paid ail premiums is entitled to share in a fund created by 
the excess premiums paid over the cost of insurance and by the 
amounts paid in by policy holders who do not survive the terms of 
their respective policies, or who forfeit their policies or right of par- 
ticipation in the fund by nonpayment of premium. 

The bill and amended bill, filed in behalf of complainants and of ail 
others similarly situated, charged that the fund, amounting to mil- 
lions, was held in trust by the company for ail holders of similar poli- 
cies, and that, in varions ways alleged, the fund had been diverted by 
the company and its officers to purposes inconsistent with the tontine 
policy holders' rights. 

• The prayer in both was for the intervention of equity, because of no 
adéquate remedy àt law; for an accounting; for a receiver of the 
fund, if it be found the trust should be terminated; and the original 
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bill prayed also for injunction against certain acts not now important 
for considération. 

Défendant moved to dismiss the amended bill on several grounds ■ 
going to the merits of the case, as well as because of want of capacity 
in complainants to maintain the suit, and because the amended bill did 
not show that the sum sought to be recovered was sufficient to confer 
jurisdiction on the District Court. We are concerned now only with 
the ground last named ; for, if the amount in controversy is insufficient 
to confer jurisdiction, it would be useless to express an opinion upon 
any other question in the case, whatever our views might be. 

The mandate on the fîrst appeal gave permission to, complaniants to 
amend their bill, and required them to specifically allège the amount 
involved. The amended bill did not set forth the amount claimed by 
each of the complainants, but alleged, as did the original bill, that the 
amount involved was a trust fund amounting to a certain number of 
millions of dollars. 

We are warranted in believing that counsel for complainants did not 
specifically set out the amount claimed by each of them, for the reason 
that, if he had set out the amount each of complainants, as well as each 
intervener, claimed the right to recover, it would appear that the daim 
of each was a sum less than sufficient to confer jurisdiction, and that, 
if the aggregate of the claims so shown would be an amount more than 
sufficient, he would nevertheless be confronted with well-established 
rules which forbid the aggregation of separate claims in such a case as 
this for the purpose of stating a sum in controversy sufficient for 
jurisdiction. But whatever his reasoris were for not obeying the man- 
date, and assuming the fund to be a trust fund, and that complainants 
could bring an action for themselves and for ail others similarly inter- 
ested, still the conclusion does not foUow that the separate, distinct 
claims of each policy-holder can be added together for the purpose of 
making a sufficient amount. 

The fact, if it be a fact, that this fund is a trust fund held by the 
Insurance company for the benefit of thèse policy-holders, and that 
each has an interest in it, is not the test of right to make a jurisdiction- 
al case by aggregation of claims. 

[1,2] It cannot be doubted that .such rights as each policy holder 
has dépend upon his contract with the insurance company and are 
measured by its terms. The policy is an agreement to pay its holder a 
computable sum of money upon certain conditions.' His interest does 
not dépend upon, and is not related to, the interest of any other policy 
holder simUarlly situated. True, there is some relation between the 
total number of qualified policy-holders and the amount each will re- 
ceive, but this mutual relationship is rèmote from that common inter- 
est which requires the claims of ail to be jointly litigated, in order to 
ascertain the particular sum to which any one is entitled. The rights 
of policy-holders are not derived from the same, or a common, title. 
The right each has in the fund is based upon the separate, distinct con- 
tract each has with the company with respect thereto. The sole mat- 
ter in dispute is between the défendant and each complainant as to the 

1 Ellison V. Straw, 119 Wis. 502, 50G, 07 N. W. 168. 
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atïiount the latter shall recover. Each policy-holder has no demand up- 
on any other ; his demand is against the défendant alone, and what he 
may receîve from the défendant can in no way affect the claims of 
others.^ The policy-holders' claims to the fund are several, and not 
joint, and the amount payable to each dépends upon his contract alone. 
Under thèse circumstances the separate claims cannot be aggregated, 
for the purpose of making a case within the jurisdiction. The test to 
be applied will be found in a number of cases. ^ 

[3] But it is said that this is a class action. This phrase is com- 
monly used to describe actions where several of a class are allowed to 
join, as well as in its doser sensé of référence to cases where they hâve 
the right to represent ail. Assuming that such a case as this may be 
called a class action, and assuming further that it could be maintained 
as such, if that question were now involved, and passing the considér- 
ation that thèse complainants each represents a différent class, since the 
policy of each matures at a time différent from the others, yet that it 
may be properly a class action does not affect the rule against aggre- 
gation, because the rule is necessarily only applicable to those class ac- 
tions in which several claimants to a fund are joined as plaintiffs as- 
serting common and undivided rights therein. 

With respect to the rule and to class actions, members of this court 
hâve said:* 

"The prlnciple upon which such an aggregatlon can be employed as a test 
of jurisflictlon is that the persons joinhig in the suit must hâve a common and 
undivided interest, not distinct Interests, In the amount involved ; stlll, this is 
not to say that, if the propeïty Involved is in truth separately owned and 
held, the parties may not constltute a class who may be joined for the sake of 
convenience and economy? it is to say that aggregation of their pecuniary in- 
terests is not permissible for making up the jurisdictional amount." 

[4] The required jurisdictional amount at the time the original bill 
was filed was $2,000. Each of the complainants' policies carried an 
insurance of $3,000. That was pure life insurance, having nothing to 
do with this fund.'' There is nothing to show what interest in the fund 
each complainant asserts. Since complainants hâve been given the 
opportunity and were required specifically to set forth in their amend- 
ed bill their claims, and hâve declined to do so, we must assume the 
amount each is entitled to in any event is less than $2,000. 

From what has been said it follows that the District Court had no 
jurisdiction over the case. 

There is another reason, having to do with the application of rule 11 
(202 Fed. viii, 118 C. C. A. viii) involving the question of the assign- 
ments of error on appeal to this court, why this appeal ought not to be 

2 Pierce v. Equitable Life Assur. Soc, 145 Slass. 56, 61, 12 N. E. 858, 1 Am. 
St. Kep. 433. 

3 Gibson v. Shufeldt, 122 U. S. 27, 39, 7 Sup. Ct. 1066, 30 L. Ed. 1083 ; Clay 
V. Field, 138 TJ. S. 464, 479, 480, 11 Sup. Ct 419, 34 L. Ed. 1044; Davis v. 
Schwartz. 155 V. S. 631, 647, 15 Sup. Ct. 237, 39 L. Ed. 289; United States v. 
Freiiîht Association, 166 V. S. 290, 311, 17 Sup. Ct. 540, 41 L. Ed. 1007; Troj 
Bank v. Whitehead, 222 U. S. 39, 40, 41, 32 Sup. Ct. 9, 56 L. Ed. 81. 

* Kolen V. Eiechman (D. C.) 225 Fed. 812, 816. 

5 Ellison V. Straw, 119 Wls. 502, 506, 97 N. W. 168. 
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favorably entertained; but a discussion is made unnecessary because, 
in any event, the court below had no jurisdiction, and its decree of dis- 
missal will be affîrmed at appellants' costs. 



TJNITED STATES FIDELITY & GUARANTY CO. v. EICHEL et al. 

EICHEL et al. v. UNITED STATES FIDELITY & GUARANTY CO. 

(Circuit Court of Appeals, Thlrd Circuit. Aprll 16, 1917. On Pétition for 
Reliearing. May 14, 1917-) 

Nos. 2214, 2215. 

1. Appeal and Erbor ®:=>1099(1) — Subséquent Appeal — Law of the Case. 

Questions décidée] on a former appeal, and reeonsldered on pétition for 
rehearing and on pétition for an order dl]-ecting subséquent proceedings 
below, nnist be accepted as final ou a sub.sequent appeal, where nothlng 
was presented to the court whleh had not been previously considered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4370, 
4374.] 

2. Principal and Surett ©=138 — Liability of Surett — Extent — Bank- 

RUPTCY or Principal. 

In a suit against the surety of a bankrupt govemment contracter on 
clalms against the contractor purchased by plaintiff, wliere the surety 
had prevented the distribution of dlvidends by the trustée by institutlng 
proceedings to hâve the question of its liability retried, plaintiff Is entltled 
to recover from the surety Ininiediately the aniouut due on her clalms, 
without being eompelled to wait for the termination of the b.inkruptcy pro- 
ceedings to ascertaln the amount she will reeeive as dlvidends, but will be 
required to assign to the surety her interest in the bankrupt estate. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 387, 
4725/2.] 

Appeals from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit by the United States Fidelity & Guaranty Company against 
Laura Eichel and others, to hâve determined in one suit complain- 
ant's liability on varions claims held by défendants. From a decree 
determining the liability, both parties appeal. Decree modified and af- 
fîrmed. 

See, also, 233 Fed. 991, 147 C. G. A. 655. 

Wm. E. Schoyer, of Pittsburgh, Pa., and Benj. M. Ambler, of Park- 
ersburg, W. Va., for United States Fidelity & Guaranty Co. 
William M. Hall, of Pittsburgh, Pa., for Eichel and others. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The course of this prolonged liti- 
gation is set forth in the opinion of this court disposing of a former ap- 
peal (219 Fed. 803, 135 C. C. A. 473), and in order to avoid répétition 
we refer to that opinion, instead of attempting even to summarize now 
what is there said. After the mandate went down, the District Court 

AssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexa* 
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took up the subjects that were still to be determined and entered the 
decree now before us. 

[ 1 ] From this the Fidelity Company and Laura Eichel hâve each ap- 
pealed, and the chief complaint of Mrs. Eichel is that she should hâve 
been allowed to recover from the Fidelity Company on the basis of the 
face value of the claims against the Contract Company — thèse having 
been bought at a discount — and that the décisions in this court and 
elsewhere restricting her to the smaller sum are wrong. After this 
question had been decided in the former appeal, we considered it a 
second time on the motion for a rehearing, and considered it again 18 
months later (233 Fed. 991, 147 C. C. A. 665) on a pétition asking us 
to make an order : 

"That the District Court shall rehear this case, and In such rehearing per- 
mit the parties to Introduce any évidence pertinent to the issues made by the 
pleadings so that additional évidence raay be taken on any of sald issues, and 
the District Court proceed to rehear the case on the évidence already taken 
and in, and on any additional évidence that may be offered." 

Nothing is before us now that has not already received the necessary 
attention, and we feel justified in standing by a décision that was delib- 
erately made and must be accepted as final in this tribunal. 

Her other subject of complaint is the allowance — $1,333.94 and in- 
terest — made by the District Court on account of the claim bought 
from the Clydesdale Stone Company. She asserts that the allowance 
should hâve been larger, but as far as we can discover she does not 
specify the sum to which she contends the allowance should be in- 
creased. This, however, is not important, for the Fidelity Company 
also complains about the same allowance, asserting that the amount 
should be reduced to $806.17, with interest, and we think this complaint 
should be sustained. In the former opinion we indicated the rule that 
should be followed in applying the crédits for money paid by the Con- 
tract Company to the Stone Company, and the resuit of following this 
rule is in favor of the Fidelity Company's contention. The amount 
awarded on account of this claim should therefore be reduced. 

The Fidelity Company complains also about the allowance made on 
account of the claims of the Pittsburgh Trolley Pôle Company and of 
Nicola Bros. The District Court was directed to ascertain and allow 
the amount actually paid for thèse claims, and the Fidelity Company 
contends now that both claims should hâve been rejected, on the 
ground that the évidence is not sufficient to establish satisfactorily that 
Mrs. Eichel paid any amount therefor. Without discussing the évi- 
dence in détail, and conceding that it might hâve been more clear, we 
are of opinion that the point should not be sustained. Some direct 
évidence exists, which satisfied the court below, and we do not fiind 
ourselves prepared to say that a plain error has been committed. Thèse 
allowances will therefore stand. 

[2] One other matter is left for considération, and this requires us 
to turn to the bankruptcy litigation in West Virginia. The bankrupt 
is the Contract Company, and this corporation is the principal debtor 
on ail the claims now owned by Mrs. Eichel. The Fidelity Company is 
the surety on thèse claims, and of course, as the bankrupt estate is lia- 
ble in the last resort to pay ail its own debts in full, if that be possible, 
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the ultimate liability of the Fidelity Company will only be for so much 
of thèse debts as the estate is unable to pay. The claims involved in 
the suit now before us are also in proof before the bankruptcy court 
in West Virginia, and when we decided the former appeal it was 
plain that in equity Mrs. Eichel ought to crédit on the Pittsburgh de- 
cree whatever sums she might receive, or might hâve receiyed, in the 
West Virginia proceeding on the same account. At that time an order 
had been made in the bankruptcy court awarding about 66 per cent, to 
thèse claims, and we naturally supposed that this percentage was about 
to be paid. We therefore said at the conchision of our opinion : 

"Whatever sums hâve been awarded by the bankruptcy court In West Vir- 
ginia on account of thèse claims should of course be credited," etc. 

And this direction the District Court in Pittsburgh would no doubt 
hâve followed, if Mrs. Eichel had actually received the money. But 
since February, 1915, the date of the former décision, the situation in 
West Virginia has been materially changed at the instance of the Fidel- 
ity Company itself. In June, 1915, that company presented a pétition 
to the bankruptcy court seeking to reopen the settlement theretofore 
made, setting up several reasons, among them certain new subjects of 
inquiry, and in effect — when the pétition as a whole is considered — be- 
ginning a fresh chapter in the litigation. Under this pétition proceed- 
ings hâve already gone on for a year and a half, and we are advised by 
counsel that a month or two ago the référée decided in favor of the 
Fidelity Company. What may be the ultimate décision we cannot 
know, but we are satisfied that Mrs. Eichel should no longer be compel- 
led to await the satisfaction to which she is entitled. The surety and 
the principal are alike bound in the first instance to pay a creditor's 
claim, and the Fidelity Company should now be compelled to meet its 
obligation — subject, of course, to its right to be subrogated to Mrs. 
Eichel's claim again.st the bankrupt estate of the principal debtor. One 
branch, at least, of this complicated adjustment of rights, should, if 
possible, be brought to an end, and as far as we can we shall make the 
order needed to attain that object. We therefore direct: 

(1) That the costs in this court on each appeal be paid by the re- 
spective appellants. 

(2) That the decree below be reduced to the sum of $45,014.88, this 
réduction being made by striking out the sum of $2,335.46 awarded on 
account of the Stone Company claim, and substituting the sum of 
$1,407.93, being $806.17, plus $601.76, interest from July 1, 1904. to 
December 6, 1916, the date of the decree below. 

(3) Thus modified, the decree is affirmed; but the District Court 
is directed not to allow exécution process to issue in favor of Mrs. 
Eichel until she file with the clerk for the benefit of the Fidehty Com- 
pany a duly executed assignment to that company of so much of her 
interest and claim against the Contract Company and its bankrupt es- 
tate as is based on the claims that furnish the items of the présent de- 
cree. 

On Pétition for Rehearing. 

PER CURIAM. The motion to modify the decree of this court en- 
tered on April 16, 1917, is hereby refused. But of course this refusai 
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must be understood to be without préjudice to the right of the Fidelity 
Company to take such action as it may consider proper, in such court 
or courts as may be appropriate, in order to obtain subrogation either 
to the rights of Laura Eichel, or to the rights of any other person, 
and without préjudice, also, to the rights of the company to enforce by 
any other proceeding such rights, either against her or against any oth- 
er person, as it may now possess or may acquire by the payment of the 
decree. 



STANDARD MUSIO ROLL CO. v. F. A. MILLS, Inc. 

(Circuit Court of Appeals, Third arcuit. April 24, 1917.) 

No. 2216. 

1. Copyrights <g=>50 — License — Componbnt Parts — Stattjte. 

Under Copyright Act Mareh 4, 1909, c. 320, § 3, 35 Stat. 1076 (Comp. St 
1916, § 9519), providing that the copyright shall protect ail copyrlghtable 
component parts of the work, and that the copyright on composite works 
shall glve the proprietor ail the rights in respect thereto which he would 
hâve If each part were ludivldually copyrlghted, the copjrright of a 
musical composition protects both the words and music, and entitles the 
owner to limlt the use of the copyright either to words or music, or to 
allow both to be used. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. §§ 47, 49.] 

2. CoPYEiaHTs ig=»4S — License — Construction — Wobds of Song. 

A license to use a copyrlghted musical composition, which gave the 
llcensee the right to use the composition in the manufacture of its sound 
records in any form whatsoever, extended the original copyright of the 
composition to the instruments serving to reproduce mechanlcally the mu- 
sical work, and required the llcensee to pay 2 cents for every record and 
copy of record manufactured by it to reproduce raechanically the musical 
work, llcenses the use of only the music, so that the inclusion of the 
words on a printed slip in the box with the rolls for mechanlcally repro- 
duciug the music was an infringement of the copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 46.] 

3. Copyrights <S=>75 — License — Failurb to File Notice — Effect. 

Under Copyright Act, § le (Comp. St. 1916, | 9517), giving the right to 
make any arrangement of a musical composition in any form of record in 
which the thought of the author may be recorded, or from which it may 
be read or reprodueed, but requiring that permission be given to ail 
producers of mechanical records the right to reproduce the composition. 
If such right Is given to any, and requiring notice of the license to re- 
produce mechanlcally to be filed, failure to file such notice being a 
complète défense to any suit or proceeding for infringement of such copy- 
right, the failure to file notice of license to use the music only of a song 
for mechanical reproduction is no défense to a suit for infringement ol 
copyright of the words. 

[Ed. Note. — For other cases,, see Copyrights, Cent. Dig. § 65.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thos. G. Haight, Judge. 

Suit by F. A. Mills, Incorporated, against the Standard Music RoU 
Company for infringement of copyright. Decree for plaintifï (223 
Fed. 849), and défendant appeals. Affirmed. 

«is»For otber cases ses same topic & KEY-NUMBSR in ail Key-Numbered Digests & Indexes 
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Louis M. Sanders, of Orange, N. J., for appellant. 
Nathan Burkan, of New York City, for appellee. 

Before BUFFINGTON, -McPHERSON, and WOOLLEY, Circuit 

Judges. 

McPHERSON, Circuit Judge. This is an appeal from the decree 
of the District Court adjudging the Standard Music Roll Company 
to be an infringer of the plaintiff's copyright in the words of the 
musical composition entitled "Waiting for the Robert E. Lee," and 
awarding damages and costs. 223 Fed. 849. 

There are no facts in dispute. In May, 1912, the words and music 
of the song were copyrighted together as a musical composition un- 
der the act of 1909, and in June the Mills Company (the présent own- 
er) licensed the Standard Company "to use the copyrighted musical 
composition in the manufacture of its sound records in any form what- 
soever," apparently granting a similar license to at least one other 
person — the Vocalstyle Company — but filing no notice of user under 
section le of the statute. The Standard Company manufactured and 
sold perforated music rolls adapted to reproduce the music covered 
by the copyright, and also for a time printed the words of the song 
on separate slips of paper, and inclosed thèse slips in the boxes con- 
taining the rolls, making no cliarge for the words. The royalty agreed 
upon, and actually paid, was two cents for every perforated roll adapt- 
ed to reproduce the music. Two questions are presented for décision : 
(1) What was the scope of the license? and (2) what effect, if any, 
should be given to the failure to file a notice of user? 

1. The Scope of the License. The material parts of that instrument 
are as follows — the Mills Company being described as the "Publisher/' 
and the Standard Company as the "Company" : 

"Consent T> — Rollis for Automatic Instruments. 

"Agreement made, etc. 

"Whereas, tlie Publisher is the owner of the eopyri,2ht of the musical com- 
position, entitled 'Wniting for the Robert E. Lee,' secured by.it subséquent to 
July 1, 1909; and 

"Whereas, the Company desireg the right, privilège, and authority to use 

the of the said copyrighted musical composition in the manufacture of 

Its music rolls, and the Publisher Is agreeable to grant such right, privilège, 
and authority, subject to the torms and conditions hereinafter set forth: * 

"Now therefore witnesseth : 

"(a) The Publisher "hereby gives to the Company tho right, privilège, and 
authority to use the said copyrighted musical composition in the manufacture 
of its Sound records in any form whatsoever, and hereby consents to extending 
the original copyright of said musifal composition to the instruments servlng 
to reproduce mechanlcally the said musical worlc. 

"(ta) The Company hereby agrées to pay to the Publisher two cents for 
every record and copy of record manutai^tured by it serving to reproduce 
mechanlcally the said musical work. 

"(c) The Company hereby agrées to render to the Publisher quarterly state- 
ments, the Ist of January, the Ist of April, the Ist of July, and thé Ist of 
October, of ail records and copies of records serving to reproduce mechanically 
the said musical work, manufactured by it during the preceding quarter. 

"(d) It is expressly understood that the said musical composition shall not 
be used in connection with a musical medley for band or orchestra, or other 
medley arrangements, without the written consent of the Publisher tirst had 
and obtained." 
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[ 1 ] In our opinion, little need be added to the ordinary and natural 
meaning of this agreement. We decided in Witmark v. RoU Co. (C. 
C. A. 3d) 221 Fed. 376, 137 C. C. A. 184, that under the copyright 
législation before 1909 a manufacturer of automatic music rolls might 
lawfuUy inclose with the roll a printed slip containing the words of a 
song copyrighted as a musical composition, unless the words had been 
separately copyrighted as a "book." But section 3 of the act of 1909 
changed the law in this respect, declaring: 

"That the copyright provided by this act shall protect ail the copyrlghtable 
component parts of the work copyrighted. » » * The copyright upon com- 
posite workt? * * * shall give to the proprietor thereof ail the rlghts in 
respect thcreto which he would hâve if each part were Individuaily copyrighted 
under this act." 

Whenever, therefore, a song is now copyrighted as a musical com- 
position, both the words and the music are protected; and, as thèse 
do not constitute an indivisible whole, the owner may limit the use 
of his copyright either to the music or to the words, or he may allow 
both to be used. 

[2] That the foregoing writing was intended merely to allow the 
Standard Company to reproduce mechanically the musical sounds of 
the song in question, we see no reason to doubt. On this subject the 
récital of what "the Company desires" is silent — the blank being left 
unfilled — and the Publisher confined the grant to such use of the 
composition as may be needed "in the manufacture of [the Com- 
pany's] sound records in any form whatsoever." In this action, we 
are only concerned with automatic music rolls, and as thèse are not 
adapted to reproduce words, we see no suiBcient ground for debate. 
This view is emphasized by the provisions extending the copyright 
to "the instruments serving to reproduce mechanically the said musi- 
cal work," and describing the records or copies of records as manu- 
factured for the purpose of reproducing "the said musical work me- 
chanically." Indeed, we think the meaning of the license is so clear 
that merely to state it may well take the place of an argument. 

[3] 2. The second question arises under the last two provisos of 
section 1, clause (e). By that clause the right is given: 

"To perform the copyrighted work publicly for profit if it be a musical cxjm- 
[josition and for the purpose of public performance for profit; aud for the 
purposea set forth in subsection (a) hereof" — i. e. to print, reprint, publish, 
copy, and vend the copyrighted work — 'to make any arrangement or setting 
of it or of the melody of it in any System of notation or any form of record in 
which the thought of an author may be recorded and from which it may be 
read or reproduced. • * • . 

"And provided further, and as a condition of extending the copyright con- 
trol to such mechanical reproductions, that whenever the owner of a musical 
copyright has used or permitted or knovi'ingly aequiesced In the use of the 
copyrighted work upon the parts of Instruments serving to reproduce me- 
(rhanically the musical work, any other person may make similar use of the 
l'opyrighted work upon the payaient to the c-opyrlght proprietor of a royalty 
of two cents on each such part manufactured, to be paid by the manufacturer 
tUereof. * * ♦ 

"The payment of the royalty provided for by this section shall free the 
aiticles or devices for which such royalty has been paid from further con- 
tribution to the copyright except in case of public performance for prolit: 

"And provided further, that it shall be the duty of the copyright owner, If 
he uses the musical composition himself for the manufacture of parts of 
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Instruments sei-ving to reproduce meclianlcally the musical worU, or lieenses 
other to do so, to file notice thereof, aecomiianletl by a reeording fee, in the 
copyright ofïice, and any fallure to file such notice shall be a complète défense 
to any suit, action, or proceeding for any Infrlngement of such copyright." 

The object of thèse provisos seems to be the prévention of monopoly 
or favoritism in granting tlae right to reproduce a musical work me- 
chanically. If the owner authorize one person to reproduce the work 
mechanically, other persons also may reproduce it in a similar me- 
chanical manner, subject to the payment of the statutory royalty. 
And, in order to pompel the owner to make the hcense public by fîling 
a notice in the office at Washington, the statute provides as a penalty 
that failure to file shall be a "complète défense to any suit, action, or 
proceeding for any infringement of such copyright." What does "such 
copyright" refer to? Manifestly, as we tliink, some particular right 
to reproduce the musical work mechanically. just how the reproduc- 
tion is to be made, and whether it is to be confined to the music or 
shall extend to the words also, is in the first instance left for the 
owner to détermine. But after he has determined it, and has granted 
a Hcense to one person, he thereby opens the field to ail others to do 
the same, or a similar, thing. If he license one person to reproduce 
both words and music by the phonograph method, other persons may 
reproduce them both by using the phonograph. If he license one per- 
son to reproduce the music by the automatic roll, others also may use 
the roll, but they do not thereby acquire the right to print the words. 
In brief, "such copyright" means the particular right covering me- 
chanical reproduction that happens to be in controversy — in the prés- 
ent case, the right to reproduce, not the words but the music, mechan- 
ically. The Standard Company is not charged with infringing "such 
copyright" ; it is charged with infringing the copyright on the words 
granted under clause (a), and to this charge clause (e) affords no dé- 
fense under the facts in proof, for the other licensee, the Vocalstyle 
Company had no riglit to reproduce the words, but was merely al- 
lowed to reproduce the music mechanically, and in fact employed the 
same method used by the Standard Company. 

The decree is affirmed. 



STANDARD MTJSIC ROLL CO. v. F. A. MILLS, Tnc. 

(Circuit Court of Appeals, Thlrd Circuit. April 24, 1917.) 

No. 2251. 

Appeal from the District Court of the United States for the District of 
New Jersey ; Thos. G. Halght, Judge. 

Suit by F. A. Mills, Inconxwated, against the Standard Music Roll Company, 
for infringement of copyright. Decree for plaintiff (223 Fed. 849), and do- 
fendant appeals. Attirmcd. 

Louis M. Sanders, of Orange, N. J., for appellant. 
Nathan Burkan, of New Yorli City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit Judges. 

PER CURIAM. Essentially the facts in this case are the sanie as in No. 
2216, March terin, 1917, 241 Fed. 360, In which an opinion has just been ftled. 
The légal questions are identieal, and for the reasons tbere given the decree 
is affirmed. 
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PITAN et al. y. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Tebruary 21, 1917.) 

No. 4705. 

1. Public Lands (S=:»123 — Fratjdulent Entet — Remédies op TJnited States 

— Action foe Damages. 

When the légal tltle to publie land has been procured by frand, the 
rights of the government are not exduslrely statutory, but It has at 
least the same rights a private Indlvidual who lias been fraudulently de- 
prlved of his property would hâve, and may maintain an action to recover 
the différence between the priée received and the market value of the 
land. 

2. Public Lands <g=>123 — ITeaudulent Entby — Action bt United States 

FOR Damages — Limitation. 

Such an action is not within Act March S. 1891, c. 561, § 8, 26 Stat. 
1099, as amended by Act March 3, 1S91, c. 559, 26 Stat. 1093 (Comp. St. 
3916, § 5114), whlch requJres suits to aimul patents to be brought within 
flve years from its passage, and limitation does not run against it. 

3. Public Lands ©=>123 — Feaudulent Entby — Action by United States 

FOB Damages — Measure of Damages. 

In such an action the United States, lilîe a private indlvidual, is en- 
tltled to recover its actual damages. 

In Error to the District Court of the United States for the District 
of South Dakota ; Jas. D. EHiott, Judge. 

Action by the United States against Cari Pitan and Bertha E. Hen- 
ry. Judgment (224 Fed. 604) for the United States and Paul Pitan, 
administrator of Cari Pitan, deceased, and others, bring error. Af- 
firmed. 

J. G. Bartine and C. W. Bartine, both of Oacoma, S. D., for plain- 
tiffs in error. 

Robert P. Stewart, U. S. Atty., of Deadwood, S. D., E. W. Fiske, 
Asst. U. S. Atty., of Sioux Falls, S. D., and George Philip, Asst U. S. 
Atty., of Rapid City, S. D. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The United States brought this suit against 
Cari Pitan and Bertha E. Henry for the alleged value of certain land 
patented by the United States to Bertha E. Henry. Bertha E. Henry 
entered the land in question on May 10, 1902, as a homestead. She 
commuted her homestead entry July 13, 1903, and paid the sum of 50 
cents per acre, or $80, and obtained the receiver's final receipt therefor. 
On the same date,' July 13, 1903, Bertha E. Henry conveyed the land to 
Cari Pitan. On March 14, 1904, the government issued a patent on the 
land to said Bertha E. Henry and delivered it to Cari Pitan. Numer- 
ous facts are alleged in the complaint, showing that the entry was 
fraudulent, that the patent was procured through fraud and per jury, 
and that Cari Pitan was a party thereto. The complaint originally al- 
leged the govemment's damages to be $1,600 and asked judgment there- 
for. Cari Pitan filed a demurrer that the complaint failed to state 

<S=»For other cases see same topic & KEY-NUMBEK iq ail Key-Numbered DisesU & Indexe» 
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facts sufficient to constitute a cause of action against him. This was 
overruled, and said défendant filed answer. The parties waived a jury 
by written stipulation, the case was tried to tlie court, and during the 
hearing the government amended its complaint, so as to only claim 
$800 in*place of $1,600. At the outset of the trial the défendant Pitan 
objected to the introduction of any évidence under the complaint upon 
the ground, that it failed to state facts sufficient to show a cause of ac- 
tion. This objection was overruled, and Pitan excepted. Thereupon 
the parties stipulated in open court: 

"That for the purposes of hearing and determining this action by the court 
at this time the facts pleaded in the complaint herein are admitted." 

The court rendered judgment for the complainant for $800 and, 
Ca'rl Pitan having departed this hfe, his administrator, Paul Pitan, and 
his heirs at Jaw, were substituted for him, and sued out this writ of 
errer. 

[1] In United States v. Koleno, 141 C. C. A. 178, 226 Fed. 180, we 
held that an action such as this would lie at the suit of the govern- 
ment. It is now contended that such action is purely statutory, and 
arises under section 2 of the Act of March 2, 1896, as f ollows : 

"Sec. 2. That if any person clalming to be a bona fide purchaser of any lands 
erroneously patented or certifled shall présent his claim to the Secretary of 
the Interior i^rior to the institution of a suit to cancel a patent or certification, 
and if it shall appear that he is a bona fide purchaser, the Secretary of the 
Interior shall request that suit be brought in such case against the patentée, 
or the corporation, company, person, or association of persons for whose 
beneflt the certification was made, for the value of said land, whicli in no case 
shall be more than the minimum government price thereof, and the title of 
such clalmant shall stand conflrmed." 29 Stats. 42, 43, c. 39 (Oomp. St. 1916, 
§ 4902). 

In the first place, the context of this quoted portion shows that the 
statute in question had référence whoUy to land grants to railroads and 
wagon roads. In the second place, while it may be conceded that, 
while the land procured by fraud is "erroneously patented,">it is much 
more. It is not only erroneously patented, but it is fraudulently pro- 
cured to be patented. In speaking of patents obtained by fraud, Mr. 
Justice Miller, speaking for the Suprême Court, said in United States 
V. Miner, 114 U. S. 233, 241, 5 Sup. Ct. 836, 839 [29 h. Ed. 110] : 

"When, therefore, he succeeds by misrepresentation, by fraudulent practices, 
aided by perjury, there would seem to be more reason why the United States, 
as the owner of land of whlch It bas been defrauded by thèse means, should 
hâve remedy against that fraud — ail the remedy which the courts eau give — 
than in the case of a private owuer of a few acres of land on whom a UKe 
fraud bas been practiced." 

And in the case df Southern Pacific Co. v. United States, 200 U. S. 
341, 26 Sup. Ct. 296, 50 L. Ed. 507, the court said: 

"When by mistake a tract of land is erroneously conveyed, so that the 
vendee bas obtained a title which does not belong to him, and before the 
mistake is discovered the vendee conveys to a third party purchasing in good 
faith, the original owner is not limited to a suit to cancel the conveyances 
and re-establish in himself the title, but he may recover of his vendee the 
value of the land up to at least the sum recelved on the sale, and thus conflrm 
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the title of the Innocent purchaser. The conveyanœ . to the Innocent pur- 
rliaser Is équivalent to a conversion of personal property." 

The claims of the government are stronger than the daims of a pri- 
vate individual. The government is not seeking to sell its lands for 
the highest price they will fairly bring. It is seeking to give home- 
steads to the people, and to do this with very little référence to whether 
it realizes the vakie of the lands or not. We therefore are f orced to the 
conclusion that when a patent is not merely "erroneously" granted, but 
is obtained by fraud, the government has at least the same right a pri- 
vate individual would hâve who had been defrauded of his property, 
and that its rights are not exclusively statutory. 

With référence to private parties it is held that the measure of dam- 
ages suffered by one who is fraudulently induced to make a contract of 
sale is the différence between the actual value of that which he parts 
with and the actual value of that which he receives under the contract. 
Rockefeller v. Merritt, 22 C. C. A. 608, 76 Fed. 909, 35 L. R. A. 633. 
And there is nothing in the case of United States v. Norris, 137 C. C. 
A. 552, 222 Fed. 14, in conflict with this holding, but much to sus- 
tain it. ; 

[2] It is next insisted that this case was barred by the statute of 
limitations. It is not claimed there is any statute which expressly bars 
the form of action hère brought, but reliance is placed upon section S 
of an act to repeal timber culture laws and for other purposes (26 
Stats. 1095, 1099, as amended by Act March 3, 1891, 26 Stats. 1093) : 

"Sec. 8. That suits by the United States to vacate and annul any patent 
heretofore Issued shall only be brought wlthln five years from the passage ol' 
this act, and suits to vacate and annul patents hareafter issued shall oniy De 
brought within six years after the date of the Issuance of such patents." 

It is then contended that patents after the statute of limitations ex- 
pires become absolutely good, and the plaintiff in error cites United 
States V. Winona & St. Peter Railroad Co., 165 U. S. 463, 17 Sup. Ct. 
368, 41 Iv. Ed. 789, and United States v. Chandler-Dunbar Co., 209 U. 
S. 447, 28 Sup. Ct. 579, 52 L. Ed. 881. But it is elementary that one 
who has been defrauded may elect to rescind, or he may elect to ratify 
the transaction and sue for his damages. If, therefore, the govern- 
ment at any time, either within or without the statute of limitations, 
elected to sue for damages, it must first in effect ratify the transaction, 
and the patent would become as valid by the goveinment's élection as 
it would by virtue of the statute of limitations. It is not disputed that 
ordinarily the statute of limitations does not run against the govern- 
ment. United States v. Knight, 14 Pet. 301, 315, 10 L. Ed. 465 ; Unit- 
ed States V. Throckmorton, 98 U. S. 61, 25 L. Ed. 93; United States v. 
Koleno, 141 C. C. A. 178, 226 Fed. 180, 182. 

The mère fact that the government permitted the patent to become 
valid by the statute of limitations in place of by its express ratification 
would not afïect the question of the right to maintain an action for 
damages. It was not only so held by the court below in this case, but 
to the same effect in United States v. Jones (D. C.) 218 Fed. 973, and 
tliere is no décision to the contrary. This action was not barred by the 
statute of Hmitations. 
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[3] It is next contended that the government was in any event only 
entitled to recover a second time the $80 paid by Bertha E. Henry. As 
aiready stated, the government has never sought to obtain the actual 
value of lands from purchasers. In this very case it did not offer the 
land for sale at 50 cents an acre, but agreed that it would accept 50 
cents an acre and the prior occupancy and improvement of the land by 
Bertha E. Henry. It is now claimed that the government could be 
cheated out of the prior occupancy and improvement, and be compelled 
to take some arbitrary siim, which it has fixed to receive in cash, as its 
full measure of damages. We hâve seen that the government is enti- 
tled to the same rights as a private individual when defrauded. 

If this case rested upon the demurrer, we would be in doubt as to 
whether the demurrer admitted the amount of the damages. Thomp- 
son V. Haislip, 14 Ark. 220; Gréer v. Newbill, 89 Ark. 509, 117 S. W. 
531 ; Sprague v. New York, etc., R. Co., 68 Conn. 345, 36 Atl. 791, 37 
L. R. A. 638 ; Havens v. Hartford, etc. R. Co., 28 Conn. 69 ; Chapin v. 
Curtis, 23 Conn. 388; 'D'arrah v. The Lightfoot, 15 Mo. 187; Galewski 
v. Casualty Co., 191 111. App. 496. But, in addition to filing a demur- 
rer, the défendant below expressly stipulated that for the purpose of 
hearing and determining this action by the court at this time the f acts 
pleaded in the complaint herein are admitted. Under this admission 
the court was justified in rendering judgment for $800, the amount al- 
leged to be the government's damages in the amended complaint. 

No error is shown, and the judgment of the District Court is af- 
firmed. 
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SUTTER HOTEL CO. v. DECKER ELECTRICAL CONST. CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. Aprll 9, 1917.) 

No. 2895. 

1. Bankexjptcy <g=>455 — Appealable Okdeks — Conditional Ordeb. 

An order that, if the alleged bankrupt shall appear and plead to the 
pétition within five days, the adjudication will be set aside and the 
motion to quash service of subpœna granted, being conditional, was not 
final, and not appealable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 916.] 

2. Bankkdptct <©=100(2) — Voluntabt Peoceedings — Default — Vacatinq 

OONDITIONALLr. 

Where an adjudication In bankruptcy was made on default of the 
bankrupt after the marshal had returned the pétition and subpœua as 
having been sen'ed on the président of the bankrupt corporation, which 
retum prima fade establlshed service on the corporation, and thereaftor 
the banki-upt moved to set aside the adjudication, because the one served 
had resigned the presldency before he was served, but the aflUlavit of a 
I)etltioning credltor seriously questioned the good faith of the résignation, 
and the court gave the bankrupt five days within vvhlch to appear and 
plead to the pétition, in which event the adjudication would be set aside. 
the order of adjudication remained in effect after the expiration of that 
time without any attempt by the bankrupt to comply with condition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 131, 144.] 

fi=»For olher cases see same toplc & KBY-NUMBER In ail Key-Numbered Digesta & Indexe» 
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Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

Involuntary proceedings in bankruptcy by the Decker Electrical 
Construction Company and others for the adjudication of the Sutter 
Hôtel Company as a bankrupt. From an order denying the alleged 
bankrupt's motion to set aside the adjudication entered on default and 
to quash the service, except on condition that alleged bankrupt enter 
its appearance and plead to the pétition, the alleged bankrupt appeals. 
Appeal dismissed. 

The record In this case shows that on the pétition of three of its corpora- 
tion creditors, namely, Decker Electrical Construction Company, Home Laun- 
dry Company, and Rathjen Mercantile Company, filed In the court below 
September 4, 1910, the apijellant company was, on the 18th day of October, 
1916, adjudged bankrupt and the appropriate référence ordered — the court 
reciting in its order "that service of said pétition wlth a writ of subpœna has 
been duly served on the alleged bankrupt, and that the last day upon which 
pleadings may be filed has expired, and no such ^eadlngs hâve been filed by 
any parties hereto." Thereafter, and on the 30th day of the same month of 
October, the Hôtel Company, by its attorney, gave notice that on the 4th of 
November, followlng, or as soon thereafter as he could be heard, motion 
would be made to the court for an order "quashing the sen'ice of subpœna 
on Thomas P. Woodward, the alleged président of the said Sutter Hôtel Com- 
pany," on the ground that, at the time the creditors' pétition and the subpœna 
were served upon hlm as président of the Hôtel Company, he was not an 
officer or director thereof — basing the motion upon an afildavit of one Easton, 
which stated, among other things, that he then was, and ever since May 13, 
1916, had been, sécréta ry of the Sutter Hôtel Company, and "that said afflant, 
as secretary of said corporation, on the 13th day of May, 1916, received in 
writing the résignation of one Thomas P. Woodward, as director and prési- 
dent of said Sutter Hôtel Company, a corporation, which said résignation of 
Thomas P. Woodward as director and président of said Sutter Hôtel Company 
was accepted by the board of directors on said 13th day of May, 1916; that 
since the said 13th day of May, 1916, the said Thomas P. Woodward has not 
been a director nor otHcer of said Sutter Hôtel Company ; that affiant is in- 
formed and believes, and therefore allèges, that a subpœna was served on 
said Thomas P. Woodward by I^awrence J. Conlon, deputy United States 
marshal, on the 21st day of September, 1916 ; that said subpœna was served on 
said Thomas P. W^oodward as président of said Sutter Hôtel Company, a 
corporation, and affiant allèges that at said time of service of said subpœna 
on said Thomas P. Woodward, he was not a director or officer of said cor- 
poration." 

On the coming on of the motion for hearlng, the attorney for the petltionlng 
creditors filed his own affidavit, rearting, in part, as follows: "Affiant is in- 
formed and believes, and upon such information and belief allèges, that 
Charles A. Christin, Esq., who appears herein as attorney for said Sutter 
Hôtel Company, has ever since the 13th day of May, A. D. 1916, been the 
attorney for the said Sutter Ilotel Company, and that on said last-named 
date he was the attorney for the Jacob Z. Davis Estate Company, designated 
in said petitioning creditors' pétition herein as the Davis Estate Company, and 
that on said date the said Charlefe A. Christin, as a part of the transactions 
with the Enterprise Brewing Company and the Davis Estate Company set 
forth in thèse creditors' pétition on file herein, received from the said Sutter 
Hôtel Company, for said Davis Estate Company, ail shares of stock issued 
by said Sutter Hôtel Company, properly indorsed, except 1 share issued ta 
R. S. Woodward, 1 share issued to L. S. Melsted, and 1 certiflcate for 
3,500 shares issued to Thomas P. Woodward, said shares so received by him 
constituting a majority of ail the issued shares of the capital stock of said 
corporation ; that upon the filing of thèse creditors' pétition herein and the 
making of the order of said court theref or a writ of subpœna, directed to said 
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Sutter Hôtel Company, was on the 7th day of September, A. D. 1916, Issued 
eut of said court, and thereupon placed in the hands of the United States 
marshal of sald district for service, and that on said 7th day of September, 
A. D. 1916, thls affiant Informed sald Charles A. Chrlstin, by téléphone to 
hlm personally, of the filing of said pétition and the issuance of sald wrlt, 
and Inqulred of sald Chrlstin whether Thomas P. Woodward was still prési- 
dent of sald Sutter Hôtel Company, to which the sald Chrlstin replied that 
one E. O. Hoskins was président of sald Sutter Hôtel Company ; that on 
the same day affiant wrote and sent by mail a letter to said Chrlstin request- 
ing sald and other information concemlng said Sutter Hôtel Company, but has 
never received a reply to said letter; that affiant thereupon directed sald 
marshal to serve said wrlt upon sald Hoskins, who, as affiant was then in- 
formed by said Chrlstin, was then and at ail said times connected with the 
law office of sald Chrlstin and there employed, and said marslial there- 
upon repeatedly made efforts to maUe such service upon him at said office, 
but was there informed, as affiant Is by him informed and verlly belleves, 
that said Hoslîins was absent frora said city and county, and that it was un- 
certain as to when he would return, and said marshal reported such inablllty 
to serve said wrlt to thls affiant on the 12th day of September, A. D. 1916 ; 
that on said last-named day affiant reported such inability to said Chrlstin 
and requested him to enter the appearance of sald Sutter Hôtel Company in 
said proceeding, but he declined to do so, and he at the same tlme stated to 
affiant that he (had) gone to the office of the clerk of sald court and there 
read the said pétition of said credltors ; that sald last-named day the said 
Chrlstin also told thls affiant that he, said Chrlstin, had been mlstaken 
when he had informed thls alliant of the aforesaid change in the office or 
président of said Sutter Hôtel Company, and that said Hoskins was président 
thereof, and he then further told affiant that no ono had been elected prési- 
dent of sald Sutter Hôtel Company lu the place or stead of said Woodward ; 
that the said Woodward has been président of said Sutter Hôtel Company for 
several years ; that said petitioning creditors, and this affiant, on their in- 
formation and belief, deny that Erwin C. Easton, as secretary of said corpora- 
tion or otherwise, on the 13th day of May, 1916. or any other tinie, received In 
writlng or otherwise the résignation of said Tliomas P. Woodward as dlreetor 
or président of sald Sutter Hôtel Company, or that said résignation was 
accepted by the board of dlrectors or at ail on said 13th day of May, 1916, or 
at any other tlme, or that slnce said time said Thomas P. Woodward has not 
been a dlreetor nor offlcer of sald Sutter Hôtel Company ; on the contrary, 
on thelr information and bollef, they allège that said Tliomas P. Woodward 
at ail said times was and still Is président of said Sutter Hôtel Company, 
therefore, upon the issuance of an additional vvrit of subpœna herein after 
the original wrlt had been returned unserved, affiant requested said marshal 
to serve said wrlt upon said Thomas I'. Woodward as président of sald 
Sutter Hôtel Company, which service was aceordlngly made on the 21st 
day of September, A. D. 1916, as shown by said marshal's return on file 
herein, to which référence Is hereby made." 

Upon the showing thus made the court below, after argument by the counsel 
of the respective parties, "ordered that if the Sutter Hôtel Company shall 
wlthln flve days appear and plead to the pétition herein, the order adjudleat- 
ing it a bankrupt wlll be set aslde and the motion to quash service of the 
subpœna wlll be granted ; otherwise, the motion wlll be denled, and the order 
of adjudication wlll stand as entered." It Is from the order thus entered 
that the présent appeal was taken. 

Charles A. Christin, of San Francisco, Cal., for appellant. 
S. Joseph Theisen, of San Francisco, Cal., for appellees. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] The 
order, being conditional, necessarily was not final. It was therefore 
not appealable. 
241 F.— 24 
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[2] The retum of the marshal, showing that he had served the 
pétition of the petitioning creditors and the subpœna upon the prési- 
dent of the alleged bankrupt corporation, while not conclusive évidence 
of the fact, was nevertheless prima facie évidence of it. And when 
that prima facie showing was sought to be overcome by the affidavit 
filed on behalf of the adjudicated bankrupt in support of its motion 
to vacate the order of adjudication and quash the service upon Wood- 
ward, upon the ground that the person upon whom the service was 
made was not at the time an officer of the alleged bankrupt, the court, 
on hearing the motion, so supported, and at the same time opposed by 
affidavit filed on behalf of the petitioning creditors seriously calling 
in question, not only the fact, but the good faith, of the pretended 
vacation by Woodward of the office of président of the alleged bank- 
rupt, gave the adjudicated bankrupt five days within which to appear 
and plead to the pétition, failing to do which, it ordered that the or- 
der of adjudication should stand as entered. 

The order made in disposing of the motion afforded the alleged 
bankrupt an opportunity to make good its pretension that Woodward 
was not its président at the time of service upon him of the pétition 
and subpœna by the marshal. As it did not even undertake to do s6, 
the order of adjudication manifestly stood. We see no merit in any 
of the contentions on the part of the appellant. 

Appeal dismissed. 



CITY OF CHICAGO v. INSULL et al. 

(Circuit Court of Appeals, Seventh Circuit. February 2, 1917.) 

No. 2394. 

1. Municipal Coepobations <S=116 — Ordinances — Implied Repeal — Con- 

TRACT OEDINANCE. 

Implied repeals of ordinances creating contracts are to be found only 
where tliere Is such utter répugna ncy between the earlier ordinance and 
the later ordinance that the two cannot be reconclled and stand together. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
268-271.] 

2. Municipal Corporations <©=»116 — Ordinances — Blbvated Raileoad 

Franchise — Implied Repeal. 

A contract ordinance granting an elevated railroad company the rlght to 
operate along a certain street is not impliedly repealed by a subséquent 
contract ordinance requiring trains to be operated along other streets, 
where such trains, after having been operated as required by the later 
ordinance, could stlll be operated over the streets covered by the earlier 
ordinance. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
268-271.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by Samuel Insull, as receiver of the Chicago & Oak Park Ele- 
vated Railroad Company, and others, against the City of Chicago. De- 
cree for complainants, and défendant appeals. Affirmed. 

<S=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & lodoxes 
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A. L. Gettys, of Chicago, 111., for appellant. 

Gilbert E. Porter, Isaac H. Mayer, and Harry B. Hurd, ail of Chi- 
cago, 111., for appellees. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

BAKER, Circuit Judge. By contract ordinance made some years 
prior to 1893 Chicago & Oak Park Elevated Railroad Company had 
the right to enter Chicago from the west and to proceed along Lake 
Street eastwardly as far as Canal street, which is a street running north 
and south near the west bank of the Chicago river. By contract ordi- 
nance of 1893 the elevated railroad company was granted the right 
to continue its elevated structure eastwardly along Lake street, across 
the Lake Street bridge, thence eastwardly to the east line of Market 
street (which runs north and south), and thence south in Market street 
to Madison street. In 1914 the city passed an ordinance by virtue 
of which it undertook to revoke the right of the railroad company to 
maintain the elevated structure in Market street and to compel re- 
moval thereof. 

No claim is made that the railroad company ever expressly sur- 
rendered the rights obtained by it in 1893, or ever expressly consented 
to the abrogation of the contract ordinance of that year. The sole 
basis for the city's insistence upon an abrogation by implication arises 
from the railroad company 's acceptance of a contract ordinance in 
1894; and the only provision therein which is said to compel the im- 
plication of a surrender of *the rights granted in 1893 is the following: 

"AU trains operated by said company over its line of road, passijig over the 
Ijake Street bridge eastwardly, shall at least alternately continue eastwardly 
over the line of road hereby authorized, and in case said company shall here- 
after obtain the right to build or use a loop Une for running its trains, then ail 
its trains proceeding eastwardly over Lake Street bridge shall continue to 
proceed eastwardly over the elevated railroad hereby authorized, and no trains 
<ji. said company shall move westwardly over the elevated railroad hereby au- 
thorized between Wabash avenue and Market. street, exeept such trains as hâve 
flrst proceeded eastwardly over the elevated railroad hereby authorized." 

"The elevated railroad hereby authorized" extended from the east 
line of Market street along Lake street to Wabash avenue. The rail- 
road company did subsequently obtain the right to use a loop line, and 
its own line between Fifth avenue and Wabash avenue constituted the 
north side of the loop. 

[1,2] Repeals of ordinances by implication and the abrogation of 
valid subsisting contracts by implication are to be found only vvhen 
there is such utter repugnancy between the earlier ordinance or con- 
tract and the later ordinance or contract that the two cannot be recon- 
ciled and stand together. If it had been the intention of the contract- 
ing parties in 1894 to cancel the 1893 right to maintain an elevated 
structure in Market street as soon as the loop should be available, it 
would hâve been a very easy and a very simple matter to hâve ex- 
pressed that intention in words. The intention is not to be implied if 
the elevated structure in Market street could continue to be used in 
connection with a use of the 1894 extension in strict compliance 
with the requirem»ents of the 1894 contract ordinance. It seems to us 
perfectly apparent that if ail trains had proceeded eastwardly over 
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the Lake street bridge, and thence eastwardly along Lake street to 
Wabash avenue, and thence around the loop to Lake street, and thence 
westwardly on Lake street to the east Une of Market street, thereby 
using the 1894 grant in strict accordance with the manner specified in 
the provision hereinabove quoted, then ail such trains, being back 
upon territory covered in the 1893 grant, could go upon the Market 
street structure and serve the public in that locaHty, without in any 
way violating either the spirit or the strictest literal interprétation of 
the provisiQn in the 1894 grant. The master and the chancellor in the 
trial court not only found that such use was possible, but had been 
long practiced by the railroad company. 

As this construction, which is based upon the plain reading of the 
documents, disposes of the case, it is unnecessary to détail the évi- 
dence in support of the findings of the master, approved by the chan- 
cellor, which shows that the practical construction placed upon the 
contract by the parties themselves during niany years confirm and ac- 
cord with the plain reading. 

The decree is affirmed. 



SPALDIKG et al. v. MARTIN. 

(Circuit Court of Appeals, Ninth Circuit. Aprll 9, 1917.) 

No. 2T41. 

1. Mines and Minerals ®:^11'2{3) — Miner's Lien— Validitt. 

Act Alaska April 30, 1913 (Laws 1913, c. 79), entitled "An act to create, 
establish and provide for liens on mines In favor of laborers and ma- 
terialmen, and repealing ail acts or parts of acts in conttict herewith," 
which became effective July 1, 1913, and gave laborers and materialmeu 
liens upon the mines or ore or otlier precious minerai mined for ail work 
or materlal furnished for the prosecution of nilning opérations, etc., de- 
clared that its provisions should not apply to the owner or owners of 
any mine or mining claim worked by a lesseo, provided that the lessor or 
lessors shall hâve recorded a copy of such lea.se and posted a notice in 
writing at not less thaii three con'spieuous places upon such mine, stating 
the names of the lessee or lesseea. This act, which superseded prior acts 
containing simllar provisions, was repealed by Act Alaska April 21, 1915 
(Laws 1915, c. 13). A mine owner who leased his daim failed to record 
the lease or to post the notices required. Held, that laborers and ma- 
terialmen who performed their labor and furnished materials while the 
act was in opération were entitled to liens. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent Dig. § 235.] 

2. Statutes <S=5l07(2)— Validity — Title of Act. 

In such case, though Act Cong. Aug. 24, 1912, c. 387, 37 Stat. 512, pro- 
viding for a Législature for the territory. of Alaska, declared in section 8 
(Comp. St 1916, § 3535) that no law should embrace more than one 
subject, which should be expressed in its title, Act Alaska April 30, 1913, 
is not invaiid, as containing more thau one subject not expressed in its 
title; the whole purpose of the act being to provide for liens on mines 
in favor of laborers and materialmen. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 122.] 
^=>For other cases see same topic & KQY-NUMBER in aU Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Suit by S. A. Martin against W. L. Spalding and theReliance 
Mining Company, a corporation. From a judgment for plaintiiï, de- 
fendants appeal. Affirmed. 

McGowan & Clark, John Knox Brown, Thomas A. McGowan, and 
John A. Clark, ail of Fairbanks, Alaska, for appellants. 

Morton E. Stevens and Thomas A. Marquam, both of Fairbanks, 
Alaska, for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This suit was commenced in the court below 
by the présent appellee, for himself and as assignée of 13 other la- 
borers, to foreclose liens on the Soo quartz mining claim, one of a 
group of such claims owned by the Reliance Mining Company, a cor- 
poration, and situate in the Fairbanks mining precinct of the territory 
of Alaska. The complaint contains 27 causes of action, 13 of them be- 
ing based upon the labor alleged to hâve been performed by the plain- 
tiff and his assignors during a period commencing in July, 1913, and 
ending October 8, 1913, and 13 for like labor alleged to hâve been 
performed by the plaintiiï and his assignors for a period commencing 
October 9, 1913, and ending November 10, 1913, and 1 for like labor 
for the period extending from August 3 to November 1, 1913. 

Besides the appellant Spalding and the mining company, one Brum- 
baugh was made a défendant to the suit, each of whom filed a separate 
answer; that of the mining company being a gênerai déniai of the ma- 
terial allégations of each of the alleged causes of action, and also set- 
ting forth as an affirmative défense that, prior to the commencement 
of any work described in the complaint by the plaintiff or his as- 
signors, the défendant company, the owner of the property, caused 
to be posted upon the Soo quartz mining claim, at the times and places 
and in the manner prescribed by law, notices in writing disclaiming 
any responsibility for any debts contracted or incurred by any lessees 
or layman working or operating on that claim, or for any material 
furnished therefor. The défendant? Spalding and Brumbaugh in their 
respective answers denied each of the material allégations of the com- 
plaint. 

Thereafter a reply was filed by the plaintiff, putting in issue the af- 
firmative matter set up in the answer of the mining company, and the 
case was tried by the court, which made findings and rendered judg- 
ment in favor of the plaintiff against the défendants Spalding and the 
Reliance Mining Company on the causes of action based on the liens 
for labor performed by the plaintiff and his assignors prior to and 
ending with October 8, 1913, and against the plaintiff for labor so 
performed subséquent to October 8, 1913, and in favor of the defend- 
Emt Brumbaugh in respect to ail of the alleged causes of action. The 
aggregate amount of the judgment given the plaintiff against the de- 
fendants Spalding and the Reliance Mining Company was $4,125.25, 
with costs, and it decreed liens and a foreclosure thereof upon ail of 
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the Soo quartz mining claim, together with the quartz mill, machinery, 
tools, and plant situate thereon. 

The action wa.s based upon the act of the territorial Législature of 
Alaska, passed at its first session, and entitled "An act to create, estab- 
lish and provide for liens on mines in favor of laborers and material- 
men, and repealing ail acts and parts of acts in conflict herewith," being 
chapter 79 of the Session Laws of Alaska of 1913, p. 308. 

It is conceded that the Reliance Mining Company owned the claims 
mentioned, and on May 13, 1912, leased by written instrument to 
Spalding and two others (whose interests he afterwards acquired) that 
portion of the Soo claim described as follows : 

"Beginning at the westerly end thereof, on the Une between sald Soo 
claim and the Wild Rose claim, and runnlng thence easterly a distance o£ 
300 feet along the veln or Iode heretofore dlscovered and exposed on said 
ground, and extending vertlcally for a distance of 100 feet; the portion hereiii 
leased belng a bloek 300 feet in length and 100 feet In depth on said veln or 
Iode, on whleh the lessees are now engaged In worklng together with the 
necessary tools, machinery, and buildings now situate on sald property, and 
belonging to lessors." 

The lease expressly declared its purpose to be the "prospecting and 
development" of the property, the terms of it to extend from its date 
to July 1, 1913, and one of its conditions was that: 

"For and In considération of services rendered by lessees in opening and 
developing sald property, sald lessees shall retain ail the gold and other 
preclous metals and minerais extraeted from the portion of sald ledge herein 
leased to them, and need not pay to lessor any part or portion thereof." 

On September 16, 1912, the lessor by resolution of its board of di- 
rectors extended the term of the lease to January 1, 1914, and on June 
9, 1913, executed to Spalding a new lease covering ail of the Soo 
claim for terni of 10 years from its date, which said second lease was 
expressly made subject to — 

"ail outstanding leases on sald mining claim, or any portion thercK)f, whether 
the same hâve expired or expire at some time in the future, and the lease 
is accepted by said lessee expressly subject to the rlght of ail persons now 
holding leases on sald property or any part thereof." 

The lutter lease reserved as rental and royalties to the lessor 10 per 
cent, of the gross output of the mine. 

[1] From the foregoing statement of the conceded facts it will be 
seen that the work of the plaintiff and his assignors, for which the 
court below gave the plaintiflf judgment, was performed during a peri- 
od when the défendant Spalding had a lease covering the entire Soo 
claim; for that work was, as has been stated, performed during the 
period commencing in July, 1913, and ending October 8th of the same 
year, which period of time was covered by the lease of May 13, 1912, 
effective from its date of July 1, 1913, and which lease was by resolu- 
tion of the board of directors of the lessor extended to January 1, 
1914. True, that lease did not cover the whole of the Soo claim; but 
the lease from the same lessor to the défendant Spalding of June 9, 
1913, effective for 10 years from its date, did embrace that entire 
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claim, and while expressly made subject to any and ail leases thereto- 
fore made by the lessor, it in no manner curtailed, so far as appears 
from the record in this case, any of the rights either of the défendant 
Spalding or of the plaintifï or his assignors respecting the work which 
forms the basis of the présent suit; on the contrary, at the time that 
work was commenced, and during the whole time of its prosecution, 
the entire Soo claim was under lease to the employer of those miners. 
Therefore, if by the laws of the territory the plaintifï and his assign- 
ors as employés of the lessee were given a lien upon the ground in 
question and the steps necessary to acquire such lien were taken, it 
is clear that the plaintifï was entitled to a decree of foreclosure to 
the extent that such liens existed. 

We are therefore to ascertain whether, under the laws of Alaska, 
the plaintifï and his assignors were given and acquired the liens award- 
ed them by the court below. The original lien law of that territory 
gave, among other things, a lien to laborers and other persons per- 
lorming labor upon the construction, development, altération, or 
repair of any building, flume, mine, tunnel, aqueduct, or other struc- 
ture, and made the person in charge of such mine the owner's agent, 
and declared, if such work was in fact donc by any other than the own- 
er, the latter might avoid liability tlierefor by giving notice that he 
would not be responsible for the same by posting a notice in writing 
to that efïect in some conspicuous place upon the premises. Sections 
262, 265, Carter's Civil Code, and sections 691, 694, Compiled Laws 
of the Territory of Alaska. In construing those sections, it was held 
by this court that, in the case of mines, the lien authorized was limited 
to work done in the development or improvement of the mine. Pio- 
neer Mining Co. v. Delamotte, 185 Fed. 752, 108 C. C. A. 90; Andrews 
V. Ladd, 188 Fed. 313, 110 C. C. A. 291 ; Noble v. Gustafson, 204 Fed. 
69, 122 C. C. A. 383. 

By an act approved June 25, 1910, entitled "An act to create, estab- 
lish, and enforce a miner's labor lien in the territory of Alaska, and 
for other purposes" (36 Stat. 848, c. 422 [Comp. St. 1916, §§ 5059- 
5069]), Congress provided: 

"That every miner or other laborer who shall lalior In or upon any mine 
or mining ground for another in the territory of Alaska In digging, thawlng, 
conveying, hoisting, piling, cleaning up, or any other kind of work In produc- 
Ing any mineral-bearing sands, gravels, earth, or rock, gold or gold diist, or 
other rainerais, or shall aid or assist therein by his labor as cook, engineer, 
flreman, or in ciitting and deliverlng wood used in sald work, or in work in 
any like capacity in producing the dump, shall, where his labor directly aid- 
ed in such production, hâve a lien upon the dump or mass of mineral-bearing 
sands, gravels, earth, or rocks, and ail gold and gold dust, or other minerais 
therein, and ail gold and gold dust extra cted therefrom, for the full amount 
of wages for ail the time which he was so employed as such laborer in pro- 
ducing the said dump, withln one year next preceding his ceasing to labor 
thereon ; and to the extent of the labor of tho said miner or other laborer 
actually employed or expended thereou, withln one year next prior to 
ceasing to labor thereon the said lien shall be prior to and preferred over any 
deed, mortgage, bill of sale, attachaient, conveyance, or other claim, whether 
the same was made or given prior to such labor or not: Provided, that this 
préférence shall not apply to any such deed, mortgage, bill of sale, attach- 
ment, conveyance, or other daim given in good falth and for value prior to 
the approval of this act." 
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At its first session the Législature of Alaska passed an act, approved 
April 30, 1913, and made eflfective July 1, 1913, entitled "An act to 
create, establish and provide for liens on mines in favor of laborers 
and materialmen, and repealing ail acts and parts of acts in conflict 
herewith" (Session Laws 1913, p. 308), which act was the basis of the 
judgment given by the court below in the présent case, and which act, 
it is insisted on the part of the appellants, is unconstitutional and void 
on various grounds specifically pointed out and elaborately discussed 
in their brief. The act of April 30, 1913, was expressly repealed by 
the subséquent act of the Législature of the territory, approved April 
21, 1915, and entitled: 

"An act to provide for the liens of laborers and mlners working on, in ana 
about mines and mining property, repealing the art of the Législature of the 
territory of Alaska, entitled 'An act to create, establish and provide for liens 
in favor of laborers and materialmen, and repealing ail acts in conflict here- 
vyith,' approved April 30, 1913, and declaring an emergency." Chapter 13, p. 
29, Session Laws 1915. 

Prior to the passage of the act of April 30, 1913, there was no pro- 
vision of the laws of Alaska requiring the recording of any lease otf 
any mine or mining claim, or the posting of any notice stating the 
name or names of the lessee or lessees or other person or persons other 
than the owner and operator of the mine, and stating that the owner 
thereof would not be responsible for any work donc under such lease ; 
but by that act such requirements were made, and by it liens were giv- 
en, not only to ordinary miners, but for ail other classes of work for 
which the court below awarded liens in the présent suit. And the 
court having expressly found, what the évidence showed without con- 
flict, that the lease under which the défendant Spalding worked and 
operated the mine in question was never recorded or filed for record, 
and' that the owner of the property failed to post any notice containing 
the name of the lessee, as required by the act of April 30, 1913, it is 
clear that the liens hère involved were properly sustained, unless it can 
be held that that act was unconstitutional and void. 

[2] We are unable to so hold. Much is said in the brief of the ap- 
pellants regarding the alleged failure of the act to indicate in its title 
the nature of its numerous provisions ; but we think them ail germane 
to its main subject-matter, expressly declared in its title to be "to cre- 
ate, establish and provide for liens on mines in favor of laborers and 
materialmen, and repealing ail acts and parts of acts in conflict here- 
with." The act of Congress of August 24, 1912 (37 Stat. 512), pi-o- 
viding for a Législature for the territory of Alaska, contains a provi- 
sion reading in part as follows : 

"Sec. 8. * * • No law shall embrace more than one subjeet, which shall 
be expressed in its title." 

And it is contended on the part of the appellants that the act of 
April 30, 1913, contains many subjects, and is therefore void. A care- 
ful considération of it shows that the subjeet undertaken to be provid- 
ed for thereby is liens on mines in favor of laborers and materialmen, 
and that the various matters specified by counsel as being independent 
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subjects are but désignations by the Législature as to who should be 
considered such laborers, and as to what property should be consid- 
ered appurtenant to such mines, and subject to the liens provid- 
ed for, and how such liens should be secured. It will be time enough 
to consider whether or not such liens can be held to take precedence 
over existing mortgages or other pre-existing liens when the question 
arises ; in the présent case it is not involved. Hère each of the liens 
sustained by the judgment appealed from was authorized by the act of 
April 30, 1913, and secured, according to the findings of the trial court, 
by appropriate proceedings on the part of the respective claimants, 
which is ail that is necessary to an affirmance of the judgment. 
Judgment affirmed. 



BOWERS V. HENRY STEERS, Inc. 

(Qlrcalt Court of Appeals, Second Circuit. March 13, 191Î. On Rehearlng, 

April 3, 1917.) 

No. 216. 

1. Appeal and Ebrob <S=»496 — Review — Questions Peesented. 

TJnder Rev. St. § 649 (Comp. St. 1916, § 1587), declaring that Issues of 
fact in civil cases may be tried and determlned by the court without the 
Intervention of a jury, wherever the parties or their attomeys of record 
file with the clerk a stipulation in writing walving a jury, the flnding of 
the court in such case having the same eftect as a verdict, where the 
transcript of the record did not show that a jury was waived by a stipu- 
lation in writing flled with the clerk, the judgment by the court without a 
jury, though valid, because the judge is regarded as sitting as an arbi- 
trator, cannot be reviewed by writ of error, except for error appearing 
on the face of the pleadlngs or of the judgment itself. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 2288- 
2294.] 

2. Judgment (@=3200 — Décision on Tbial by Cotjet. 

Where the record shows no walver of a jury, judgment rendered by the 
judge alone is valid ; the judge being deemed to slt as an arbitrator. 
[Ed. Note. — For other cases, see Judgment, Cent Dig. § 364.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Alphonzo B. Bowers agàinst Henry Steers, Incorporated. 
There was a judgment for défendant, and plaintiff brings error. Af- 
firmed. 

Merwin & Swenarton, of New York City, for plaintiff in error. 

Gifford & Bull and Dyer & Taylor, ail of New York City (J. Edgar 
Bull, John Robert Taylor, and George E. Cruse, ail of New York City, 
of counsel), for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. May 16, 1916, after a jury was impaneled in this 
case, counsel agreed to try the cause before the court without a jury, 

^=sFor other cases aee same topic & KSY-NUMBEK In ail Ker-Numbered Diessts & Indexe» 
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which was accordingly discharged. Subsequently, May 24th, the court 
handed down an opinion and entered an order, in which a verdict was 
directed for the défendant and that the défendant hâve judgment ac- 
cordingly. 

[1, 2] The trial of civil actions at law by the court without a jury 
is not regulated by the state practice, but by section 649 of the Revised 
Statutes (Comp. St. 1916, § 1587), which reads as follows : 

"Issues of fact In dvil cases In any Circuit Court may be tried and deter- 
mlned by the court, without the intervention of a jury, wherever the parties, 
or thelr attorneys of record, flle witb the clerk a stipulation in wrlting walv- 
ing a jury. The finding of the court upon the facts, which may be elther gên- 
erai or spedal, shall bave the same effect as the verdict of a jury." 

When it does not appear by the transcript of record tliat a jury was 
waived by a stipulation in writing filed with. the clerk, the judgment, 
although valid, because the judge is regarded as sitting as an arbitrator, 
cannot be reviewed by writ of error, except for error appearing on the 
face of the pleadings or of the judgment itself. Bond v. Dustin, 112 
U. S. 604,' 5 Sup. Ct. 296, 28 L. Ed, 835 ; Dundee Mortgage Co. v. 
Hughes, 124 U. S. 157, 8 Sup. Ct. 377, 31 L. Ed. 357; Andes v. Slau- 
son, 130 U. S. 435, 9 Sup. Ct. 573, 32 E. Ed. 989; Spalding v. Manasse, 
131 U. S. 65, 9 Sup. Ct. 649, 33 L. Ed. 86. 

As no reviewable error appears in the record, the judgment is af- 
firmed. 

On Rehearing. 

PER CURIAM. We hâve, pursuant to the suggestion made by the 
counsel for the plaintifï in error, examined the question presented, and 
are of the opinion that the défendant in error is entitled to an affirm- 
ance upon the merits. 



THE MAKY WITTICH, 

THE C. W. MILLS. 

(Circuit Court of Appeals, Fifth Circuit. March 12, 1917.) 

No. 2905. 

Appeal from the United States District Court for the Southern Dis- 
tric of Alabama ; Harry T. Toulmin, Judge. 

Suit in admiralty by the United States against the schooner C. W. 
Mills, the tug Mary Wittich, Mobile Towing & Wrecking Company, 
claimant, and Thomas L. Cook, pilot. Decree for libelant against the 
tug Wittich (241 Fed. 204), and her claimant appeals. Affirmed. 

Palmer Pillans, of Mobile, Ala., for appellant. 

Alex D. Pitts, U. S. Atty., H. T. Pegues, Asst. U. S. Atty., T. M. 
Stevens, and Gregory E. Smith, ail of RÎobile, Ala., for appellees. 

Before FARDEE and WAEKER, Circuit Judges, and GRUBB, 
District Judge. 
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PER CURIAM. On tlie évidence in this case we find that the pri- 
niary fault of the collision in controversy was that of the tug Mary 
Wittich, and we concur with the lower court in its ruling and dispo- 
sition of the case. 

The decree appealed from is affirmed. 



DEISTER CONCENTRATOR CO. v. DEISTER MAC7H. CO. et al. 

{Circuit Court of Appeals, Seventh Circuit. January 2, 191Î. Rehearlng 
Denied Febi-uary 13, 1917.) 

No. 2319. 

Patents <S=328 — Validitt and Infrinoement — Ore-Concentratino Table. 

Tlie Overstrom patent, No. 763,784, for an ore-concentratlng table, Is 

for an improvement at most, ana, conceding its vùlidlty, must be strictly 

construed, and llmited to the construction shown. As so construed, held 

not Infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

Suit in equity by the Deister Concentrator Company against the 
Deister Machine Company, Emil Deister, président, and William F. 
Deister, vice président. Decree for défendants, and coniplainant ap- 
peals. Affirmed. 

Robert S. Taylor, of Ft. Wayne, Ind., for appellant. 
Darwin S. Wolcott, of Pittsburgh, Fa., and Edward G. Hoffman, of 
Ft. Wayne, Ind., for appellees. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from a decree dismissing 
a bill for infringement of claims 7, 8, and 9 of patent No. 763,784, 
issued to Gustave A. Overstrom, for an ore-concentrating table. 
Claim 7, which is typical of the others, reads as f ollows : 

A concentratlng-table having riffles upon the upper surface thereof, a cov- 
ering or linlng interposed between the riffles and table, and a wedge block 
interposed between said table and coverlng to form an upwardly Inclined sur- 
face at tlie minerai delivery end of the table, and meaus for reciprociitiag 
the table in the direction of the length of said riffles, as and for the purpose 
set forth. 

The alleged infringement consists in the sale of concentrators con- 
structed as shown in the drawings of patent to William F. Deister, No. 
1,088,685, and described in the spécifications thereof, and in the con- 
struction of plateaus, as shown in Figures 6 and 7 of the Deister pat- 
ent, upon the decks of pre-existing concentratin^ tables, especially 
those made under the Wilfley patent No. 590,675. The f oUowing draw- 
ings from the several patents will give a clearer understanding of the 
contentions : 

i@::z3For other cases see lame topic & KEY-NUMBEIR in ail Key-Numbered Dlgesta & Indexe! 
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The art is old; each patent takes it at best but a step forward. As 
a whole, thèse ore concentrators mark a great advance in the art of 
ore dressing, and through them large qnantities of minerai are re- 
deemed, vvhich theretofore had been abandoned, because the mass in 
which they are found is toc poor in métal to go to the smelter. Certain 
common features are to be found in nearly ail of thèse devices. The 
îîiass is ground into a pulp before being f ed to the concentrator. Lin- 
oléum, because it has an attraction for sulphides, is used as a surface 
or deck covering. Strips of wood or métal, called riffles, arranged in 
various combinations, are usually fastened upon the deck. Thèse serve 
to catch the particles of minerai in the pulp, because the minerai, on 
account of its greater spécifie density, gravitâtes to the bottom, while 
the silica, rock, and other waste material flow on over the riffles. But 
the most important feature of thèse concentrating tables is what is 
known as the reciprocating movement. This is a form of rapid oscil- 
lation, which, when suddenly arrested, causes the minerai matter in 
the pulp, by the force of its own momentum or inertia, to be carried 
toward one end of the table. The gangue, being hiuch lighter, develops 
no such momentum, and, being on the upper surface of the pulp, is 
driven by the side wash or on-coming pulp to a différent end of the 
table. 

On the Overstrom table, the crushed ore is deposited on the trian- 
gular space K at the upper lef t-hand corner. Wash ■ water, supplied 
by a perforated pipe extending from C to D flows transversely across 
the riffles, and the pulp tends to flow^ in the same direction. The min- 
erai particles, however, being heavier than the gangue, sink into the 
troughs between the riffles, and are driven by the reciprocating move- 
ment toward the minerai discharge side DF, while the waste material 
is swept along over the riffles towards the tailing discharge £/*. Ac- 
cording to the drawings and spécifications in claims not hère in issue, 
the successive riffles diminish in height from left to right to a point L 
(Fig. 3). From L to M the height of each riffle remains substantially 
the same so that the lines HF and JG (Fig. 1) represent parallel sur- 
faces. The purpose of this arrangement, as Overstrom states in his 
spécification, is to secure a complète and efficient concentration of the 
minerai and the élimination of the gangue ; the riffles, while providing 
a ledge to retain the minerai, being sufficiently low, so as not to retard 
the movement of the sand, rock, and other waste material. But from 
the point M each riffle increases in height, in order to insure against 
any minerai particle being washed over the tailings discharge. 

In order to insure still further this séparation of the minerai from 
the gangue, and to prevent too much water flowing over the minerai 
discharge, the surface of the table adjacent to that edge is gradually 
raised. This upwardly inclined raise is effected by the interposition 
between the deck of the table and the linoléum cover of a tai>ering 
wedge block, triangular in shape occupying the space JDG in Fig- 
ure 1. The wedge may also be seen at N in Figure 3 and A' in 
Figure 6. Because the silica, rock, water, and the like are lighter than 
the minerai, it is claimed that they will not travel up the inclined sur- 
face, but that the momentum of the minerai under the impetus of the 
reciprocations of the table will cause the minerai to travel up the in- 
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cline and over the minerai discharge. Overstrom snggests that the rif- 
fles at this end be reduced in height, as shown' in Figure 6, to compen- 
sate for the wedge block; but there is no suggestion or claim that this 
arrangement of the riffles on the wedge block constitutes a distinctive 
feature of the invention. 

The Deister duplex plateaus, which it is alleged infringe the Over- 
strom patent, are constructed on both the Deister and the Wilfley 
table. On the Deister table, the crushed ore is delivered through the 
launder 1 upon the upper right-hand corner of the deck. As the pulp 
moves down the table, the minerai under the influence of the reciprocal 
movement moves transversely of the direction of the flow of the pulp 
and tow^ards the minerai discharge edge. Riffles extend from the 
front to the rear end, so as to catch the minerai particles as they settle 
upon the deck and guide them toward the minerai discharge. As they 
move towards the minerai discharge edge of the table, the minerai par- 
ticles, still under the influence of the differential movement, are driven 
up the inclined surface ^ (Fig. 4), across the level surface of plateau 3, 
up a second beveled surface 7, and across a second plateau 6, which 
is parallel to the first plateau and the main or stratifying surface. The 
beveled or inclined surfaces ^ and 7 hâve a width of about 4 inches 
in the direction of the motion. The first plateau has a width of about 
8 inches, and the second plateau has a width of 5 inches at one end 
and 8 inches at the other. The first plateau is about one-fourth inch 
above the main surface and about the same distance below the second 
plateau. Though the plateaus and inclines might be, and some now are, 
made an intégral part of the deck, it is customary to make them by the 
use of blocks and wedges inserted between the linoléum and the deck. 
The function performed by the inclines is the same as that performed 
by the incline on the Overstrom table; that is to form an obstruction 
over which the gangue cannot readily pass, but over which the minerai 
particles, propelled by the differential motion, easily climb. The pla- 
teaus furnish smooth, level surfaces for a thorough washing of the 
ore and a final complète séparation of the ore and the sand ; for, as ap- 
pellees say, when the minerai stratifiés and séparâtes from the gangue, 
there is always a certain amount of sand that adhères to the min- 
erais, that can only be got rid of by spreading the particles on a smooth, 
level surface and letting the dressing water wash the sand away, while 
the reciprocating movement drives the clean métal into the minerai 
discharge. Launders arranged in line with the plateaus furnish water 
for this final dressing. 

The Deister duplex plateau, built upon the Wilfley deck, opérâtes 
in substantially the same way and upon the same principle as those 
built upon the Deister table. Owing to the shape of the Wilfley deck, 
however, the final plateau is triangular in shape, so that the second in- 
cline, while it is not along the minerai discharge end, touches the edge 
tliereof at a single point. Because thèse inclines and plateaus, applied 
either upon the Deister or Wilfley tables, are commonly constructed, 
not as an intégral part of the deck, but by the insertion of wedges and 
blocks between the deck of the table and the linoléum, it is urged that 
the Overstrom patent is infringed. 

Concededly, a wedge inclining upward to the edge of the rainerai 
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discharge end, forming, not a separable, but an intégral, part of tlie 
table, would not infringe. The state of the art and the proceedings in 
the Patent Office compelled this concession. For the same reasons, if 
thèse claims, which, it must be noted, are not based upon any peculiar 
arrangement of the riffles, or upon any novel élément in the combina- 
tion, can in any event be deemed valid, their scope must be restricted 
to the device as therein described. The inventer, in canceling the re- 
jected broader claims, stated that he had withdrawn thèse claims — 

"In order to speclfy more restrlctlvely the feature of the upwardly Inclined sur- 
face and the means for producing it, at the minerai discharge end of the 
table." 

While a mère change in the location of éléments will ordinarily 
be disregarded, when the same function is performed in the same way 
and with the same resuit, yet when, as in this case, a spécifie location 
is claimed as essential to the conception, a change therefrom that is not 
a mère subterfuge will avert the charge of infringement. 

Overstrom placed his inclined wedge at the very edge of the table, 
because of his belief that the séparation of ore and sand would be com- 
pleted thereon, and the minerai would pass over that edge free from 
sand. Deister used a combination wedge and block, with a plane sur- 
face adjacent to the minerai discharge end, because of his belief that, 
while some séparation is efifected on the incline, the flat surface is 
essential to the completion thereof. Deister did not thereby adopt 
Overstrom's invention and improve it, but, rejecting Overstrom's con- 
ception as erroneous, and his invention, embodying it, as worthless, 
found what he believed to be the right means of attaining the resuit 
at which both aimed. 

The évidence justifies the conclusion that Deister was right, and 
Overstrom wrong ; while some 300 Overstrom tables are in use, they 
do not adopt the wedge inclined to the very edge of the table, when as 
in some of them a wedge is used at ail. Without expressly determining 
that the patent in suit is invalid, in view of the prior art, for lack of 
invention, the decree dismissing the bill for want of equity must be af- 
firmed, inasmuch as there is no infringement. 

Decree affirmed. 
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In re GOLDMAN et aL 

(District Court, E. D. Pennsylvania. March 27, 1917.) 

No. 4892. 

1. Bankeuptcy ©=5224 — Powers or RErEEEE— Compkomisb with Bankrupt— 

Ordeb of Court. 

Bankr. Act July 1, 1898, c. 541, § 38, 30 Stat. 555 (Comp. St 1913, § 
9622), confers on référées jurisdietion to perform such part of the duties, 
exeept as to questions arislng eut of tlie applications of bankrupts for 
comiiositlon or discharges, as are by the act conferred on courts of bank- 
ruptcy, and as shall be prescribed by rules or orders of the courts of their 
respective dlstric-ts. Section 2 (Comp. St. 1913, § 9586) empowers courts 
of bankruptcy to cause the estâtes of bankrupts to be collected, reduced 
to money, and distributed, and to détermine controversies in relation 
thereto, and to make such orders and Judgmepts, In addition to those 
speclflcally provided for, as may be necessary for the enforcement of the 
provisions of the act, with a proviso that nothing therein shall be con- 
strued to deprive a court of bankruptcy of any power it virould possess, 
vpere certain powers not therein enumerated. Section 47a (2) (Comp. St. 
1913, § 9631), provides that the trustée shall coUect and reduce to money 
the property of the estâtes under the direction of the court, and close up 
the estate as expedltiously as is compatible with the best Interests of the 
parties. Held, that thèse sections empower the référée, when it Is for the 
best Interests of the estate and will prevent undue delay in settlement 
because of the impossibllity of proving the bankrupt's ability to comply 
with an order compelling the bankrupt to pay to the trustée a sum whlch 
it was found he was concealing from the trustée, to approve a conrpromise 
between the trustée and the bankrupt, whereby the trustée accepted a 
less amount than that specified in the order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |-383.] 

2. Bankruptcy <g=228 — Review — Questions Presented — Jurisdiction. 

Under General Order in Bankruptcy No. 27 (89 Fed. xi, 32 0. G. A. xxvli), 
providing that, when a bankrupt, creditor, trustée, or other person desires 
a review by the judge of any ordçr made by th'e référée, lie shall file with 
the référée his pétition therefor, setting out the error complained of, and 
the référée shall forthwith certify to the .ludge the question presented, a 
summary of the évidence relating thereto, and the finding and order of the 
référée, a pétition to review an order of the référée approving a com- 
promise with the bankrupt, whlch does not attack the jurisdiction of the 
référée to make the order, does not entitle petitioner to attack the ref- 
eree's jurisdiction. 

(Ed. Nota — For other cases, see Bankruptcy, Cent. Dig. § 387.] 
8. Bankruptcy ig=3228 — Review — Findings of Référée — Conflicting Evi- 
dence. 

Conclusions of the référée in bankruptcy upon conflicting évidence are 
entltled to the sanre presumption of correctness as those of a judge. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 387.] 

In Bankruptcy. In the matter of Aaron Goldman and another, in- 
dividually and as copartners trading^ as Goldman Bros., bankrupts. 
On pétition by J. Blumenthal, a creditor, to review an order of the 
référée authorizing the trustée to compromise a certain claim due to 
him from the bankrupts. Pétition dismissed, and order affirmed. 

Samuel Feldman, of Philadelphia, Pa., for petitioners. 
Abram Peterzell and Jacob I. Weinstein, both of Philadelphia, Pa., 
for trustée. 

4=»For other cases sae same topic & KEY-NUMBER In ail Key-Numbered Digesta éS; Indexe* 
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BRADFORD, District Judge (spccially presiding). This is a péti- 
tion by J. Blumenthal, a creditor of Aaron Goldman and Frank Gold- 
man, trading as Goldman Brothers, bankrupts, for the review of an or- 
der made by the référée December 21, 1916, purporting to authorize 
the trustée in bankruptcy to compromise a certain claim of $3,092.20 
due to him from the bankrupts, and also a certain claim of $40 due to 
him from the above named Aaron Goldman, by the payment to the 
trustée of the sum of $1,500 in full settlement of the two claims above 
mentioned. The portion of the referee's order of December 21, 1916, 
relative to a compromise of the claims is as follows : 

"It Is further ordered and decreed that William L. Moïse, trustée of the 
estate of Aaroti Goldman and Frank Goldman, Indlvldually and as co-part- 
ners trading as Goldman Brothers, bankrupts, be and he hereby Is author- 
ized and empowered to settle and compromise for the sum of flfteen hundred 
dollars, payable on or before December 15, 1916, the orders now pendlng by 
him against the sald Aaron Goldman and Frank Goldman, Indlvldually and as 
co-paitners trading as Goldman Brothers, bankrupts, in the sum of 33,092.20, 
and the order against the said Aaron Goldman In the sum of $40.00, both 
of whlch orders were entered by the District Court of the United States for 
the Eastern District of Pennsylvania, on July Ist, 1916, and upon the pay- 
ment of the sald sum of $1,500 on or before December 15th, 1916, to make, 
exécute and deliver to the said Aaron Goldman and Frank Goldman, indlvldu- 
ally and as co-partners trading as Ooldman Brothers, ail orders, releases and 
other papers necessary for the proper consummation of the said settlement." 

In the pétition for review Blumenthal allèges error in the above or- 
der of the référée on the following grounds only : 

"1. The learned référée erred in granting said pétition and making said 
order in that the testimony adduced at the various meetings held in thèse 
proceedîngs clearly establlshed the faet that the bankrupts had been gullty 
of niimerous flagrant and fraudulent acts, ail of whlch same were perpetrated 
with the View and purpose of defraùding thelr creditors. 

"2. The original order oï the référée 'sis confirmed by the United States 
District Court for the payment by the above-named bankrupts to the trustée 
of the sum of three thousand dollars ($3,000) was just, proper, légal, in 
strict accord with the testimony adduced, atid in no manner a hardshlp upon 
the bankrupts. 

"3. The aforesaid order as made by the référée and conflrmed by the United 
States District Court was in no manner unfair to the bankrupts; and your 
petitioner is of opinion that sald bankrupts were able at the time of the 
making of said order and are able at this date to comply with the terms 
thereof. 

"4. Your petitioner Is of opinion and belleves that the above-named bank- 
rupts can oomply in full with the terms and conditions of the order as orlgl- 
nally made, and that a compromise of said order for one-half of that amount 
merely serves to deprive the estate and the creditors thereof of the sum of 
fifteen hundred dollars ($1,500) to which they are justly and legally entitled, 
and which the bankrupts should justly and legally pay." 

It appears from the certificate of the référée that the trustée filed 
a pétition setting forth that an order was entered July 1, 1916, direct- 
ing the bankrupts to pay to the trustée the two sums of $3,092.20 
and $40, found to be property belonging to the bankrupt estate, 
and concealed by the bankrupts ; that he, the trustée, was unable to 
prove the possession or control by the bankrupts of said moneys; that 
the bankrupts had failed to comply with said order, and that it would 
be necessary for him to make such proof in order to hâve the bank- 
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rupts punished for contempt ; and that an offer had been made to the 
trustée to settle his said daims for the sum of $1,500. The trustée 
prayed for leave to effect a settlement for that sum. It further ap- 
pears from the certificate that upon the receipt of the above pétition 
of the trustée the référée called a meeting of the creditors, giving ten 
days' notice thereof ; that the meeting was held October 27, 1916, and 
was attended by the trustée, his counsel, and three creditors; that 
after considering the pétition it appeared that the three creditors ob- 
jected to the proposed compromise and stated it to be their honest 
belief that the bankrupts were we!l able to pay the whole sum ; that 
after considérable discussion as disclosed in the minutes of the pro- 
ceedings retumed with the certificate an adjournment was had, and 
another meeting was held November 8, 1916, at which the three cred- 
itors above referred to again pressed their objection and after the 
hearing the référée refused authority to the trustée to efïect the pro- 
posed compromise; that a short time thereafter the trustée advised 
the référée that the creditors who had objected to the proposed com- 
promise had further investigated the matter and had come to the con- 
clusion that the settlement was for the best interests of the estate, and 
requested the référée to call another meeting of the creditors; that 
thereupon notices were mailed to the creditors and a meeting was 
held December 21, 1916, at which the trustée again presented his péti- 
tion asking for authority to compromise the claims ; that at the last 
meeting two of the three creditors who had objected to the proposed 
compromise were présent and voted in favor of it, together with other 
creditors then présent ; that further discussion was had and it appeared 
that Blumenthal, who has a claim of $2,309.34, was the only one who 
objected ; that the référée was finally of the opinion that the proposed 
settlement would be for the best interests of the creditors and accord- 
ingly made the order of December 21, 1916; that it appeared that the 
claims of unsecured creditors, 37 in number and $10,000 in amount, 
hâve been proved against the estate of the bankrupts, and that at the 
meeting of December 21, 1916, approximately "half" of the creditors 
were présent or represented by counsel ; that the référée considered 
the pétition for leave to compromise as a matter within his discrétion 
and in entering the order of December 21, 1916, had in mind court 
rulings that commitment for contempt for failure to comply with an 
order for the payment of money to the bankrupt estate would not be 
made in the absence of proof of the présent ability of the bankrupts 
tp comply with it; and that he had in mind statements made by the 
counsel for the trustée that he feared tliat the latter would be unable 
to prove such ability. 

[1] It does not appear that either in the pétition for review or at 
any time during the proceeding before the référée any question was 
raised as to the jurisdiction or authority of the référée under the bank- 
ruptcy act, in the exercise of an honest discrétion, as to what would 
be most for the interests of the creditors, to authorize the acceptance 
of the sum of $1,500 in satisfaction of the whole amount due from 
the bankrupts. In the brief of argument submitted to this court on 
the part of Blumenthal a point has been made for the first time that 
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"the trustée is not given the power under the bankruptcy act to com- 
promise court orders" ; and référence is made to section 27a (Comp. 
St. 1913, § 9611) which provides that "the trustée may, with the ap- 
proval of the court, compromise any controversy arising in the ad- 
ministration of the estate upon such terms as he may deem for the best 
interests of the estate." The argument is made that no controversy 
exists in the sensé of the term as used in section 27a, and that conse- 
quently the référée was without authority to make the order com- 
plained of. It may be a serious question whether the term "contro- 
versy" has any appHcation to a voluntary ofïer by the bankrupts to 
pay a sum of money to the trustée in satisfaction of a larger amount 
due f rom the bankrupts, the trustée being willing to accept such vol- 
untary payment in full satisfaction. In section 26 (Comp. St. 1913, 
§ 9610) provision is made that "the trustée may pursuant to the di- 
rection of the court, submit to arbitration any controversy arising in 
the settlement of the estate" and that "the written finding of the arbi- 
trators, or a majority of them, as to the issues presented, may be filed in 
the court and shall hâve hke force and efïect as the verdict of a jury." 
Possibly an inference justly may be drawn from a considération of 
the language employed in thèse two sections that the term was not 
intended to apply to such an amicable adjustment as that proposed. 
On the assumption that authority is not conferred by section 27a, it 
by no tneans follows that the order of the référée was not authorized 
under other provisions of the bankruptcy act. Section 38 conf ers upon 
référées jurisdiction to "perform such part of the duties, except as 
to questions arising out of the applications of bankrupts for composi- 
tion or discharges, as are by this act conferred on courts of bank- 
ruptcy and as shall be prescribed by rules or orders of the courts of 
bankruptcy of their respective districts, except as herein otherwise 
provided." Section 2 provides that the courts of bankruptcy shall 
hâve power and authority to "cause the estâtes of bankrupts to be col- 
lected, reduced to money and distributed, and détermine controversies 
in relation thereto" except as in the act otherwise provided, and to 
"make such orders, issue such process, and enter such judgments in 
addition to those specifically provided for as may be necessary for the 
enforcement of the provisions of this act." Section 2 further provides 
that nothing therein contained "shall be construed to deprive a court 
of bankruptcy of any power it would possess were certain spécifie 
powers not herein enumerated." And section 47a (2) provides that 
trustées shall "collect and reduce to money the property of the es- 
tâtes for which they are trustées, under the direction of the court, and 
close up the estate as expeditiously as is compatible with the best in- 
terests of the parties in interest." If it be true, as was the opinion 
of the référée, that it was for the best interests of the crèditors that 
the sum of $1,500 should be received in settlement of a larger sum, 
which could not be collected from the bankrupts by adverse proceed- 
ings, I am unable to reach the conclusion that under the broad provi- 
sions of the bankruptcy act to which attention has just been drawn, 
and the libéral construction to which those provisions are entitled for 
the furtherance of the beneficent purposes of the act, the référée was 
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without authority to secure for the benefit of the creditors the sum 
of $1,500 which probably would hâve been totally lost in the event of 
a rejection of the offer. Nor can I believe that it would be proper 
or within the contemplation of the act to keep the bankrupt estate open 
during an indefinite period in the hope of receiving payment of a 
claim in a case where such payment is only problematical. Not only 
is authority given to "make such orders * * * as may be neces- 
sary for the enforcement of the provisions of this act," but it is made 
the duty of trustées to "close up the estate as expeditiously as is com- 
patible with the best interests of the parties in interest." 

[2] Further, the petitioner for review is not in a position to contend 
that under the provisions of the bankruptcy act the référée was with- 
out authority to make the order of December 21, 1916. General Or- 
der in Bankruptcy No. 27 (89 Fed. xi, 32 C. C. A. xxvii) is as fol- 
lows: 

"When a bankrupt, créditer, trustée, or other person shall désire a review 
by the judge of any order made by the référée, lie shall file with the référée 
hls pétition therefor, settlng out the error complained of; and the référée 
shall forthwith certlfy to the Judge the question presented, a summary of 
the évidence relatlng thereto, and the flnding and order of the référée thereon." 

[3] This rule has not been complied with so far as any supposed 
lack of jurisdiction or authority on the part of the référée is concerned. 
The only questions raised by the spécifications of error are those of 
fact involving discrétion on which the référée has passed after careful 
considération of ail the circumstances, and I find nothing in the pro- 
reedings as certified by the référée to require or justify a reversai of 
the order in question. The same presumption of correctness applies 
to a referee's conclusions upon conflicting évidence as is applicable to 
those of the judge. 

The pétition for review is dismissed and the order to which it re- 
lates is hereby approved and confirmed. 
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NEW YORK & P. R. S. S. CO. v. JAMISON. 

(District Court, S. D. New York. March 23, 1»17.) 

1. SHrpPiNG @=3l,32(5) — Damage to Cargo — Liabilitt of Vessel. 

Evidence held insufficient to show that damage to a cargo of sugar 
from seawater wa.s caused by leaving a purap valve open, so as to relieve 
the ship from liahility. under Ilarter Act Feb. 13, 189.'{, c. 105, § 3, 27 Stat. 
445 (Comp. St. 191C, § 8031), under the rule that, when such damage is 
shown, the burden rests upon the ship, In order to bring it within the 
statutory exemption, to show that it dld not resuit from unseaworthlness. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. §§ 483, 484.] 

2. Shipping <3=>142 — Damage to Cakqo — Notice op Claim. 

A provision of bills of ladlng requirlng notice ot any claim for damage 
to cargo to be given before the goods are removed from the dock is com- 
plied with, where notice is given after the cargo has been unloaded into 
lighters, which still remain at the ship's side. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 496.] 



®=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digeats & Indexe» 
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S. Shipping (S=>142 — Damage to Cakgo — Claim for Damages. 

A provision of a blU of ladliig that claims for damage to cargo, wlth 
full particulars, must be giveu wltliin 5 days after the goods are landed, 
must be glyen a reasonable construction, and where part of a cargo of 
sugar was damaged by seawater, and notice was proniptly glven and 
a.ceepted, the fact that tbe clalm was not formally presented wlthln the 
6 days wlU not defeat recovery, where it was impossible to ascertaln the 
estent of the damage withln that time, and the clalm was made as soon 
as that eould reasonably be done under the cireumstances. 
[Ed. Note. — For other cases, see Shlpping, Cent. Dlg. § 496.] 

In Admiralty. Suit by William A. Jamison against the New York 
& Porto Rico Steamship Company, with cross-libel. Decree for libel- 
ant. 

This is a llbel for damage to part of a cargo of sugar ex steamship Ber- 
wind from San Juan to New York. The ship arrived In New Tork on June 
23d and the sugar began to be dlscharged at 7:30 on the mornlng of the 24th. 
It was discovered thereupon that the lowest tiers of sugar In hatch No. 3 
liad been injured by seawater. On the 24th and 25th it was dlscharged upon 
Ughters by McAlUster & Oo., and on the 27 th Labonte, the libelant's agent, 
ralled up Maloney, the respondent's agent, and told hlm that the damage had 
occurred. Maloney said: "Ail right; I know it; send in your clalm." The 
Ughter No. 43, on which the sugar was laden, did not begin to discharge at 
the reflnery until August 18th. Thereafter ail the sugar was put through 
the usuai course in the refinery, aud under a polarization test 441 bags of 
it showed the damage by seawater. The Ululants did not put in thelr clalm, 
wlth particulars, until the 19th of September, for the foUowing reasons: To 
test the sugar, a sample must be taken from each one of the 441 bags, whlch 
could hâve been done much earlier; but, although thls would glve the test 
aa to that sugar, it would be impossible to flnd what the damage had tieen 
until the whole cargo had been subject to the same test, because the record 
of the uninjured sugar must be compared wlth the record of the Injured 
sugar, to show the average différence in polarization, which is the measure 
of the loss in value. The reason why the bulk of the sugar was kept so long 
on the lighters was that the berths open to the llbelants were occupied by 
shipa, and it would hâve been much more expensive to land the sugar from 
the lighter than to keep it where it was, and It would also hâve been much 
niore expensive to pay demurrage on walting shlps, If the sugar had been 
taken out of the lighters at the rettnery. 

The after part of the Berwind v^as ail in one hold, entered by two hatches, 
'! and 4. The shlp's theory of the damage is that the port side of the after 
hold had been fllled up to 56 inches in depth wlth sait water, and that thls 
had got in because the assistant engineer. Hall, who could not be found at 
the tlme of the trial, had left open a valve which led into the bilges from the 
plunger pump. This plunger pump is connected with the shlp's engines, and 
is always worklng whlle the englue is working. A pipe leads from the con- 
denser to the pump, and another pipe from the pump to the bilges, through 
the manlfold. The déposition of the Berwind's engineer is much too vague, 
even whea coupled with his chart, to show exactly what was the action of 
the plunger pump upon the bilges, but greater spécification Is qulte un- 
«ecessary for a décision of the case. Bnough appears to show that the sait 
water inlet from the condenser was below the water Une when tbe ship was 
loaded, and that, if the pump stopped, as it did when the englue stopped, a 
direct connection betweeu the sea and the bllge was established, unless the 
valves were closed. The only witness for the respondent was the engineer, 
who said that he came down on the 25th, found water in the hold, and saw 
the damaged sugar. He found only enough water just to cover the ceiling 
board, but there was a mark on the bulkhead showlng that there had been 
56 inches in that part of the hold. When he examined the ship, ail the 
valves were, however, tumed off, and on asking Hall, the engineer, he said 

C::::3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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he had turned them olï when the englne stopped, whîch was on the 23cl. The 
ship's theory is that, as there Is no other way in which the water could hava 
entered, it must hâve been as mentioned. The engineer swears that atter 
the hold had been pumped dry no further water came in, showing that the 
«eams, the bllges, and the tank tops were tiglit. 

The steamer's log shows that she docked at 8 a. m. on June 23d, and on 
the morning of June 24th began to discharge sugar. The next entry, on page 
17 of the log, at présent seerns to read, "Wednesday, June 24," but It was 
orlginally written, "Thursday, June 25," and is the log for that day. The 
soundings for the 24th in the after hatch on the starboard side show that 
there were only 3 inches, and on the port slde no water, and that on the 
25th In the after hatch on the starboard side there were 6 inches of water, 
and on the port side 5 inches. 

T. Catesby Jones, of New York City, for libelant. 
Ray R. Allen, of New York City, for respondent. 

LEARNED HAND, District Judge (after stating the facts as 
above). [ 1 ] The first and most important point is whether or not the 
ship is relieved under the Harter Act. The case falls either under 
The Wildcroft, 201 U. S. 378, 26 Sup. Ct. 467, 50 L. Ed. 794, or The 
Folmina, 212 U. S. 354, 29 Sup. Ct. 363, 53 L. Ed. 546, 15 Ann. Cas. 
748, and dépends upon whether the ship has discharged the burden 
of proof that the damage did not arise because of her unseaworthi- 
ness. The facts in The Wildcroft, supra, were very like those in the 
case at bar, and the vessel was exonerated. She came into her dock 
at Philadelphia, and her cargo, which happened to be of sugar, as in 
this case, was damaged by fresh water, but in that case it was shown 
that the seacock for filling the engine room tank was open at 10 o'clock 
in the morning and was kept open for 3 hours, and that directly after 
the closing of the seacock water to a considérable depth was reported 
in holds 3 and 4. 

There are several reasons in the case at bar for refusing to accept 
the explanation offered by the ship. In the first place, no one found 
any of the necessary valves open. When Weston looked at them, they 
had been closed, and when he questioned. Hall, Hall said that he had 
not left them open. In the second place, we hâve the soundings on 
the 24th and 25th. The log shows that the ship made fast alongsidc 
of Pier 35 of the Atlantic Basin at 8 a. m. on the 23d, and presuma- 
bly the engines were stopped at once. On the morning of the 24th the 
port side of the after hatch shovved no water whatever, and at 7 
o'clock on the morning of the 25th only 5 inches had gathered. It 
is quite true that the entry for the 25th shows changes; but on scru- 
tiay it is quite apparent that the second entry, marked, "Wednesday, 
the 24th," was a mistake, and was intended to cover the 25th. The 
contents of the two entries shows that they were consécutive, and that 
the ship began discharging her sugar on the morning of the 24th and 
finished on the afternoon of the next day. It is not necessary to go 
over ail the entries of that day, but an inspection wil! certainly show 
that I am right. If the ship's story is true, the bilges began filling 
through the pipe on the morning of the 23d and if 56 inches of water 
at any time had gathered in the port bilge of the after hatch, it would 
hâve shown by the soundings on the 24th, and by 7 a. m. on the 25th. 



392 241 FEDERAL KÏÏPOKÏEE 

It is true that there is force in the explanation offered, as the single 
adéquate suggestion, but since it breaks down it will not serve. The 
shipper need not show how the damage occurred ; that is the ship's 
duty, and mère damage by seawater will not alone serve to exonerate 
the ship, even if it remains totally unexplained. The Folmina, supra. 
I conclude, therefore, that the ship has failed to show adequately any 
cause for the entrance of the seawater, which is équivalent to saying 
that she has not shown seaworthiness. 

[2] The remaining questions arise under the exception of the sev- 
enth article of the bill of lading, which provides, first, that notice of 
any claim must be given before the goods are removed from the ship's 
dock, and that the claim with fuU particulars must be given within 
5 days. Immédiate notice of the claim was certainly given by Labonte 
to Maloney, who was présent in court, and who did not deny the con- 
versation. At that time the sugar lay alongside the ship in lighters; 
at least it was not shown to hâve been removed from the ship's side, 
which for this purpose is the équivalent of the dock. Maloney, who 
was in charge, certainly accepted the notice when it was given, and 
if the lighters were not alongside he waived the irregularity by telling 
the libelant to send in its claim. 

[3] The more difficult question is the excuse for f allure to give the 
claim with particulars within 5 days. Such provisions are légal. The 
Oueen of the Pacific, 180 U. S. 49, 21 Sup. Ct. 278, 45 L. Ed. 419; 
The Persiana, 185 Fed. 396, 107 C. C. A. 416; The Westminster, 127 
Fed. 680, 62 C. C. A. 406. However, it has always been recognized 
that they should receive a reasonable interprétation. It was impossi- 
ble to hâve landed the whole cargo at some other pier, to hâve carried 
it to the refinery, and to hâve put it ail through the polarization test 
within 5 days, and therefore the clause could not be literally fulfilled. 
Under such circumstances it must be given as reasonable and as near 
an application as the facts warrant. The libelant was, of course, bound 
to minimize its damages, and if it had landed the whole cargo, as it 
would hâve had to do, to obtain the particulars, it must hâve disre- 
garded that duty. Certainly, when literal compliance was impossible, 
the true test must be such speed as was consistent with its other duty 
to the ship. The évidence shows that it acted as speedily as it could, 
having due regard to economy in the handling of the cargo at that time 
and place. That was the only compliance possible, unless the clause 
is to be taken to constrain the shipper to an impossibility. 

The libelant may take its decree, and the cross-libel will be dis- 
missed. 
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In re EAGLH ICE & COAL 00., Inc. 
(District Court, E. D. Pennsylvania. March 31, 1917.) 

No. 5855. ) 

t. Bankeuptot <S==>348 — Patmbnt of Claim— Wages— Peesident of Coepoba- 

TION. 

Barikr. Act July 1, 1898, c. 541, § 64, 30 Stat. 563, as amended by Act 
June 15, 1906, c. 3333, 34 Stat. 267 (Comp. St. 1913, § 9648), givlng a préf- 
érence to wages due workuien, clerks, etc., does not give a préférence to 
the claim of the président of a bankrupt ice company for the aiuount due 
hiin under a resolution fixlng hls salary as président, to cover ail services 
rendered by him in connection witli the company, tUough he also rendered 
services as^ clerk and as driver of one of the company's wagons, and 
thougU he would hâve been entitled to préférence if the compensation had 
beeu flxed for hls services as driver aud clerk, and hls services as prési- 
dent were to be rendered as lucidental thereto. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 536.] 

2. Bankeuptct <@=:3l40(l)— Rights to Pkopeety — Law Governinq. 

In proceedlngs to reclalm propeity from the trustée in bankruptcy the 
question whether the eontract under whieh the bankrupt held the prop- 
erty was a ballmtent for hlre, or a sale, condltional or absolute, must be 
detWmiued by the law of the state in whlch it was made. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. g§ 198, 199.] 

In Bankruptcy. In the matter of the Eagle Ice & Coal Company, 
Incorporated, bankrupt. Pétitions by Lawrence A. Lacey and others 
for the review of certain orders of the référée denying claims of the 
petitioners to préférence and for réclamation of property. Orders of 
the référée approved and confirmed. 

Edward A. Kelly, of Philadelphia, Pa., for petitioner Karper. 

Lawrence C. Hickman, of Philadelphia, Pa., for petitioners Lacey 
and Gerner. 

Byron, I^ngbottoni & Pape, of Philadelphia, Pa., for trustée. 

BRADFORD, District Judge (specially presiding). Lawrence A. 
Lacey, David F. Gerner and Norman E. Karper are petitioners for the 
review of certain orders of the référée .n the matter of the Eagle Ice 
& Coal Co., Inc., bankrupt. Lacey and Gerner filed claims for $75 
and $45, respectively, for wages alleged to be preferred. Karper in- 
stituted a réclamation proceeding to recover from the trustée in bank- 
ruptcy a dump wagon alleged to hâve been leased to the bankrupt. The 
référée held that on the facts shown Lacey and Gerner were not en- 
titled to claim as preferred creditors, and Karper was not entitled to 
recover the wagon. The pétitions of review now before this court 
hâve as their subject the orders of the référée based upon bis above 
findings. In the referee's certificate touching the claim made by Lacey 
it is stated : 

"The clalmant filed before me a claim for wages alleged to be preferred. in 
the amount of $75. It appeared from an examinatlon of the clalm.-iDt that 
he was président of the corporation bankrupt, and by resolution of the Board 
of Directors, he was to recelve $15 a week as président. Hls work as prési- 
dent was nominal, but he acted as driver of one of the company's ice wagons. 

<@=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digesta & Indexe» 



394 241 FEDEJIAL REPORTEE 

It appeared further that he was one of flve iiicorporators who as owners, un- 
(1er a former coriwration, of the ice wagons of Eagle Ice & Ooal Company had 
transferred their stock to this company for a proportlonate division of the 
Ktoclv of tlie bankrupt company." 

[tj Section 64 of the bankruptcy act as amended provides a cer- 
tain grade of priority of payment for "vvages due workmen, clerks, 
traveling or city salesmen, or servants which hâve been earned within 
three months before the date of the commencement of proceedings, 
not to exceed three hundred dollars to each claimant." It appears that 
the only employment of Lacey for compensation by the bankrupt was 
as its président. A resolution was passed by the board of directors 
October 11, 1915, as follows: 

"On motion duly seconded and carried, the weelîly salaries of the prési- 
dent, vice président, secretary and treasurer, were fixed at §15 each, to cover 
and include ail services rendered by them in connection wlth the company." 

It appears in the proceedings before the référée, certified to this 
court, that the "référée enters of record" that L,acey "makes claim 
by virtue" of the above resolution. He was not contracted with in 
any other capacity. The salary he was to receive was his salary as 
président. The bankrupt did not employ him as clerk, driver, or oth- 
erwise than as président, and it was expressly stipulated as above ap- 
pears that the salary was to cover and include ail services rendered in 
connection with the bankrupt. It is clear on the authorities that the 
président of a corporation as such is not entitled to wages as a pre- 
ferred claim under the bankruptcy act. Lacey claims he was entitled 
to $15 a week for his work as clerk, driver, or in some other capacity. 
But, as before stated, he was not employed in any capacity but that 
of président, and he seeks to be allowed as a preferred claim the pré- 
cise amount fixed in the resolution as the president's salary. Ap- 
parently he seeks at one and the same time to stand upon and also to 
repudiate the resolution fixing his rémunération at $15 a week. He 
has made no efïort to establish before the référée what his work as 
clerk or driver, or in some other capacity, was worth ; but claims the 
amount fixed as his salary. It appears, it is true, that he did not ren- 
der much service as président. It may be that in fixing his salary at 
an amount in excess of what his services might prove to be worth it 
was with the idea that his salary would be sufficient to compensate 
him for any services he might render "in connection with the com- 
pany." He was président and a stockholder, and it cannot be as- 
"^rted that it was unreasonable under the circumstances that he should 
be compelled to rely exclusively upon his salary as président. Had the 
company desired, it could, notwithstanding the fact that he was its 
président, hâve employed him as a workman, clerk, traveling or city 
salesman or servant, and in such case he would hâve been entitled to 
prove against the bankrupt estate the amount of his salary as prési- 
dent as a gênerai créditer and the amount of his wages as a preferred 
créditer. So, if before his élection as président he had been employed 
by the bankrupt as such workman, clerk, traveling or city salesman, 
and after his élection as président had continued to fiU such other 
position, he would equally hâve been entitled to prove as a gênerai 
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créditer and also as a preferred créditer. As was said in the case of 
In re H. O. Roberts Co. (D. C.) 193 Fed. 294 : 

"The fact that a claimant Is a director or offleer of a corporation does not 
disable the corporation from em'ploying liim as a elerlv also. If the labor per- 
formed by him îs so performed under bis employnient m clerk, and is not per- 
formed as a part of bis duties as au otilcor, tlien he is entitled to priorlty for 
hls wages as a clerk." 

But in this case the sole employment was as président. 

The order of the référée disallowing Lacey's, claim as preferred is 
approved and confirmed. On similar grounds the order disallowing 
Gerner's claim as preferred is also approved and confirmed. 

[2] The question involved in the claim made by Karper is whether 
a certain contract between the bankrupt and him, trading as the Eagle 
Wagon Works, was one of baihrient for hire, on the one hand, or of 
sale, conditional or absolute, on the other. It is a Pennsylvania con- 
tract and must be interpreted according to the law of that state. The 
référée held that under the Pennsylvania décisions the contract was 
a sale and not a bailment, and consequently tliat by virtue of section 
47-a-(2) of the bankruptcy act, as amended (Comp. St. 1913, § 9631), 
the claim made by Karper for the wagon could not prevail against the 
trustée. It is not without some misgiving, largely due to the fact that 
the case of Gehris-Herbine Co. (D. C.) 188 Fed. 502, on which some 
reliance is placed by the référée, differs in some material features from 
that before this court, that I hâve reached the conclusion that the 
finding and order of the référée should not be disturbed. The order 
made touching the claim made by Karper is therefore approved and 
confirmed. 



WALKER V. lOWA CEXT. RY. CO. et al. 

(District Court, S. D. lowa, Ottumwa Division. October 3, lUlG. On Rehearlng, 

March IG, 1»17.) 

No. 33. 

1. Mastee and Servant <S=325G(1) — Injuries to Servant — Fedebal Emplot- 

ers' Liability Act. 

Under Employers' Liability Ad: April 22, 1908, c. 149, 35 Stat. 65 
(Comp. St. 1916, §§ 8657-8065), dfclariiig tbat every common cariier by 
railroad, while engaging in commerce between any of the several states, 
shall be liable in damages to any persou suffering injury while he la 
employed by such carrier in such commerce, or, in case of the death of 
such employé, to his or her i)ersonal représentatives, for such injury or 
death resulting in whole or In part from the négligence of any of the 
officers, agents, or employés of such carrier, or by reason of any defeet or 
insufficiency, due to its négligence, in its appliances, etc., a pétition, t« 
bring the cause of action within the statute, must allège that the carrier 
was engagcd in Interstate commerce at tlie time of the eniployé's injury, 
and that the employé was also so engaged at such time. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 809.] 

2. Masteb and Servant <S=256(5) — Injuries to Servant — Fédéral Emplot» 

eus' Liability Act. 

The original pétition of a railroad employé alleged that the défendant 
railroad eompany was organized under the laws of Illinois, and operated a 

C=3For otber cases «ee same toplc à KEY-NUMBER In ail Key-Numbered Uigests & Indexe» 
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rallroad In and through the state of lowa, that plalntifl was In the em- 
ploy of the railroad company at Its station as day operator, assisting in 
the loading and unloadlng of outgolng and Incomlng baggage, that de- 
fendant railroad company provided for such use a baggage truck, and 
that while plalntlfC was pushing SMCh truck in the performance of his 
duty on the platform to handle baggage for a train standing on the west 
slde of the station, another train approached at a dangerous speed in 
violation of municipal ordinance, without signaling its approach, so 
that plaintifE was struck ; his arm being crushed. Défendants admitted 
the allégations as to incorporation, etc. Held, that the complaint did not 
State a cause of action under the fédéral Employers' Liablllty Act, thero 
belng no allégation elther that défendant or plaintiff was engaged in 
Interstate commerce at the time of such injury, and henee plaintiff could 
not, more than two years after the accruai of the action, file an amended 
complalnt stating a cause of action under the act, for It would state a new 
cause of action. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 815.] 

3. Courts <&=397(5) — Precedence — Fedeual Courts. 

A décision of the fédéral Suprême Court eonstruing an act of Congress 
Is controUing, not only upon the fédéral courts, but upon the state courts 
as well. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 332.] 

At Law. Action by Allen H. Walker against the lowa Central Rail- 
way Company and others. On demurrer to the amended pétition. 
Demurrer sustained. 

See, also, 203 Fed. 685, 121 G. C. A. 579; 231 U. S. 746, 34 Sup. 
Ct. 319, 58 h. Ed. 464. 

The action was origlnally commenced in the state court August 30, 1909, and 
later reinoved by the railway company to the l'nitod States Circuit Court for 
this district. The action is to recover jointly from the défendant railway 
company, and Clarence Helm and J. W. Schreve, enginecr and canductor, ro- 
spectively, of one of its trains, damages for a persoual injury alleged to hâve 
been sufflered by the plaintiff and caused by the railway company and its said 
engineer and conductor, while plaintiff was moving a baggage truck along 
the platform of the dépôt at New Sharon, a station on the Une of the railway 
company in lowa. The injury occurred Deceinber 8, 1908; the plaintiff being 
then employed by the railway company as telegraph operator at New Sharon. 

The cause was removed September 29, 1909, by the railway company to the 
Circuit Court, upon the alleged ground of a separable controversj- between 
the railway company and the plaintiff, and the diversity of citizenship be- 
tween them, the plaintiff being a citizen of lowa and the railway company an 
Illinois corporation, and was tried In that court before the late Judge Mc- 
Pherson and a jury, resulting in a verdict and judgment for the plaintiff 
against ail défendants in May, 1912. The cause was then taken by the rail- 
way company upon writ of error to the Circuit Court of Appeals for this cir- 
cuit, where the judgment was reversed for an error in the instructions, Feb- 
ruary 26, 1913. 203 Fed. 685, 121 O. 0. A. .579. Référence is made to that 
report for a fuU statement of the case. The plaintiff flled a pétition for re- 
hearing in the Court of Appeals, in whieh for the îirst time, it is said in argu- 
ment, the question was raised that tlie cause of action nrose under the 13m- 
ployers' Liability Act of Congress approved Aprll 22, 190S (35 Stat. 05), whleh 
pétition was overruled May 15, 1913. A pétition for certiorari was then pre- 
sented by the plaintiff to the Suprême Court of the United States, which was 
denied October 20, 1913. 231 U. S. 746, 34 Sup. Ct. 319, 58 L. Ed. 464. The 
mandate from the Court of Appeals was then returned to and flled in this 
court October 25, 1913 ; the cause coming to this court upon the abolition of 
the TTnited States Circuit Court 

^zwFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgeats & Indexeii 
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November 27, 1914, tlie plaintiff, with leave of court, flled in thls court an 
amendment to tbe original pétition, in whicli for the flrst time he sought to 
recover from the railvvay company upon the alleged ground that his cause of 
action arose under the Bmployers' Liabllity Act of Oongress. to whlch amend- 
ment the défendant, on December 24, 1014, flled this demuiTer, upon the 
ground that the cause of action set forth in said amended pétition was barred 
both by the two-year limitation of the Etnployers' Liabllity Act and the stat- 
ut© of limitations of the state of lowa. 

McNett & McNett, of Ottumwa, lowa, for the demurrer. 
S. V. Reynolds and John N. McCoy, both of Oskaloosa, lowa, op- 
posed. 

REED, District Judge (after stating the facts as above). [1] The 
Suprême Court of the United States has repeatedly stated and held 
what is necessary for an employé or his personal représentatives to 
allège and prove to warrant a recovery under the Employers' Liability 
Act of Congress for an injury sufifered by the employé while in the 
service of the carrier in such commerce. In Illinois Central Railroad 
Co. V. Behrens, 233 U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. 
Cas. 1914C, 163, Mr. Justice Van Devanter, speaking for the court, 
said of this question: 

"Passlug from the question of power [to enact the Employers' Liability Act I 
to that of its exercise, we find that the controUing provision in the act of 
April 22, 1908, reads ag foUows: 'Section 1. That every common carrier by 
railroad while engaging in commerce between any of tlie several states 
* * * shall be liable in damages to any person suffering injury whtle he is 
employed by such carrier In such commerce, or. In case of the death of such 
employé, to his or her personal représentative, * * • for such injury or 
death resultlng in whole or in part from the négligence of any of the offlcers, 
agents, or employés of such carrier, or by reason of any defect or insufflciency, 
due to its négligence, in Its cars, engines, appliances, machinery, track, road- 
bed.' • * * Giving to the words suffering injury while he is employed by 
such carrier in such commerce, their natural meaning, as we think must be 
done, it is clear that Congress intended to confine its action to injuries occur- 
ring when the parti cular service in which the employé is engagea Is a part of 
Interstate commerce. * * • 'There can be no dnubt that a right of recov- 
ery thereunder arl.ses only where the injury is suffered while tiie camer is 
engaged in Interstate commerce and while the employé Is employed by the 
carrier in such commerce.' * * * 'ïhe true test always is : Is the work 
in question a part of the Interstate commerce in which the carrier is en- 
gaged?' " 

And see C, B. & Q. R. Co. v. Harrington, 241 U. S. 177, 36 Sup. Ct. 
517, 60 L. Ed. 941. 

Two essential facts, therefore, are necessary for such a recovery: 
(1) The carrier, at the tima of the injury, must be engaged in Inter- 
state commerce; and (2) the employé at the time of his injury must 
also be employed by the carrier in such commerce. Both the carrier 
and the employé must therefore, at the time of the injury of the latter, 
be engaged in such commerce, and it must be distinctly so alleged in 
the pétition or complaint. Inasmuch as the carrier may be engaged in 
both Interstate and intrastate commerce at the same time, there is diffi- 
culty in many cases in determining in advance of the trial that the car- 
rier and the employé, at the time the latter sufïers an injury, are each 
engaged in what is termed "Interstate commerce by railroad," and 
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much liberality is very properly exercised in the granting of amend- 
ments to pleadings to state the facts ; but this must not be permitted 
to an extent that will defeat the substantial rights of either party. 

[2] The cause of action as alleged in the original pétition, upon 
which the cause was tried in the Circuit Court, is in two counts, and 
will be best understood by stating tlie substantial allégations thereof. 
Count 1, omitting the formai parts and répétitions, allèges in sub- 
stance : 

That the défendant lowa Central Kailway Company is a railway coi-pora- 
tion organized under the laws of Illinois, and opérâtes a Une of railway in 
and through the state of lowa, entering the state at a point on the Mississippi 
river near Oakville, thence runniug through several countles, including the 
counties of Mahaska and Poweshiek, and leaving the state at its nortbern 
lioundary near the city of Northwood, lowa; that défendants Helm and 
Schreve were at the tlmes hereinafter mentioned employés of the railway com- 
pauy as engineer and conductor, respectively, in charge and control of one of 
its trains causîng the Injuries hereinafter referred to : that about the 8th day 
of December, 190S, this plalntiff was in the eniploy of the défendant railway 
Company at Us station in New Sharon, Mahaska county, lowa, as day operator ; 
that It was plalntiff's duty as a part of said employaient to assist in the load- 
ing and unloading of outgoing and Incoming baggage; that the défendant rail- 
way Company provided for such use a vehicle conimonly ealled a baggage 
truck ; that the dépôt at New Sharon is located within the city limits of said 
city, and extends northward to a public thoroughfare which crosses the tracks 
of the défendant company ; that the dépôt platform is nearly upon a level 
with the railroad tracks, and within about a foot of the rails thereof; that 
said dépôt Is a public place, where peoplfe are Invlted to corne, and where a 
great amount of business is transacted, and niany passengers taken care of, 
and is a much-frequented place; that for about a mile to the north of said 
dépôt the track of the railway is practlcally straight and the vlew unobstruct- 
ed ; that on the date above mentioned one of the company's engines and train 
of cars were standing immediately west of the dépôt on what is known as the 
"Newton Branch" ; that said engine was emitting stearn and eausing much 
noise ; that there had been heavy snowfalls prier to December 8, 1908, aceom- 
panied with thaws and freeziug, and tlie railway company negligently and 
oarelessly permitted the snow and ice to accumulate upon the platform. Un- 
der thèse conditions the plalntiff in pursuance of hls duties took the baggage 
truck (before mentioned) from a point on the platform at the north end of 
the dépôt and was pushing the same south throngh the snow and ice along 
the platform on the east side of the dépôt, in order to properly handle the bag- 
gage for the Newton train, standing on the west side of the dépôt ; that whlle 
In the act of so dolng. In the strict performance of hls duties, and in the exer- 
cise of due care, one of the company's engines and trains in charge of défend- 
ants Helm and Sehreve approached said station from the north at a high and 
dangerous rate of speed in violation of an ordinauce of the town of New 
Sharon, wlthout blowing the whistle, ringing the béll, or in any manner ap- 
prislng the plalntiff or the people at the- station of its approaeh, and whlle 
the défendant company and its codefendants were In a position to see the 
people, flnd It was their duty to see and look ont for persons in or near the 
track while passing through the stations, and, so seeing and so knowing, the 
défendants negligently and carelessiy, and without any regard to plalntiff's 
rights, ran said engine into the plalntiff, knocking hlm down, from which he 
received permanent, dangerous. and sei-ious injuries, crushing, bruising, and 
mangling the plalntiff's left arm to such an extent that amputation therecf 
was necessary to save his life; that by reason of the foregoing the plalntiff 
demands judgment against défendants In the sum of twenty thousand dollars. 

Count 2 is in ail essentials the same as count one. 
The défendants separately answered both counts of the pétition, 
admittiiig that the railway company is a corporation organized under 
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the law of Illinois, and maintains and opérâtes a railway line în and 
through the state of lowa, as alleged ; that at the time alleged the de- 
fendants Helm and Schreve were employés of the défendant compa- 
ny as engineer and conductor respectively ; that about December 8, 
1908, the plaintiff was in the employ of the railway company as day 
(telegraph) operator at its station at New Sharon — and deny ail other 
allégations of the pétition not expressly admitted, and further allège 
that plaintiff was guilty of contributory négligence which approximate- 
ly caused such injury; and the railway company further avers that 
plaintiff upon entering its employ assumed the risks ordinarily incident 
to his employment, and that his injury was the resuit of a risk sd as- 
sumed. 

The "Newton branch," referred to in the pétition, is understood to 
be a branch line running from New Sharon, or perhaps Oskaloosa, sta- 
tions on the main line of the défendant company in lowa, to New 
Sharon, and thence in a northwesterly direction to Newton, a point on 
the Rock Island road in Jasper county, lowa, and though it is probable 
that this branch line may hâve been used by the défendant company in 
carrying Interstate commerce, it is not so alleged, nor is the destination 
of the baggage which plaintiff was preparing to move when he was in- 
jured, alleged. 

Aside from the foregoing allégations of the pétition, and the admis- 
sion of the railway company in its answer, there is no direct allégation 
that either the railway company or the plaintiff was engaged in Inter- 
state commerce at the time of the latter's injury, and it cannot be fair- 
ly said that the facts alleged show a cause of action under the fédéral 
Elmployers' Liability Act. If, however, the amended pétition under 
considération had been presented during the pendency of the ^ction in 
the Circuit Court and before its détermination in that court, it might 
very properly hâve been permitted to stand, and, if sustained by suffi- 
cient proof, would undoubtedly hâve supported a judgment under the 
act of Congress. But the case was not tried upon that theory, and 
counsel for plaintiff do not maintain in argument that the original péti- 
tion shows that either the railway company or the plaintiff at the time 
of his injury was engaged in such commerce, but maintain the right 
notwithstanding to file the amended pétition after the case had been 
finally determined by the Court of Appeals, so as to state a cause of 
action arising under the fédéral Employers' Liability Act, and base the 
right to do so upon M., K. & T. Co. v. Wulf, 226 U. S. 570, 33 Sup. 
Ct. 135, 57 L. Ed. 355, Ann. Cas. 1914B, 134, decided January 6, 1913, 
and other similar cases. In that case it very clearly appears that Mrs. 
Wulf, the défendant in error, alleged in her original pétition every 
cssential fact to show a cause of action arising under the Employers' 
Liability Act to warrant à recovery by her under that act damages for 
the death of her son, save only the capacity in which she brought the 
action. Upon objection of the railway company that an amendment 
stating her right to maintain the action was too late, and that the cause 
was barred before it was fîled, the Suprême Court said : 

"It seems to us, however, that, aslde from the «ipacity in which the plain- 
tiff assumed to briiig her action, there is no substantlal différence between the 
original and amended pétitions. In the toriuer, as in the latter, it was 
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sufflciently averred that the decased came to his death through Injuries suf- 
fered vvhlle he was employed by the défendant rallroad company in Interstate 
commerce ; that his death resulted from the négligence of the company" 

— while it was also so engaged ; and it is held that an amendment to a 
pétition showing only the capacity in which one prosecutes a cause of 
action, without in any way modifying or enlarging the facts upon 
which it was originally brought, is not the statement of a new cause of 
action, and falls clearly within section 954 of the Revised Statutes of 
the United States (Comp. St. 1916, § 1591). This accords with the 
rule held in Cahill v. Railway Ce, 137 lowa, 577, 115 N. W. 216; and 
Myérs v. Railway Co., 152 lowa, 330, 131 N. W. 770, and other cases. 

The Wulf Case is clearly distinguishable upon its facts from this. 
The original pétition there stated facts which clearly alleged a cause of 
action under the Employers' Liability Act of Congress, and the amend- 
ment only alleged the right of the plaintiff, as administratrix of her 
deceased son, to bring the action under that act, made while the action 
was pending and but little more than a month after the two-year limi- 
tation of the Employers' Iviability Act had expired. In the présent 
case the action arose December 8, 1908, was founded upon the com- 
mon law of négligence, for an injury to a servant by the négligence of 
the master; the case was tried and judgment rendered in the Circuit 
Court in May, 1912; the final décision of the Court of Appeals was 
May 15, 1913; the pétition for certiorari denied by the Suprême Court 
October 20, 1913 ; the mandate from the Court of Appeals filed in this 
court October 25, 1913; and the amendment under considération filed 
November 27, 1914, stating for the first time a cause of action based 
upon the Làability Act of Congress, a clear departure from the right 
of recoyery alleged in the original pétition, to a right of recovery under 
an act of Congress, and filed nearly six years after the cause of action 
arose. There seems to be no escape from the conclusion that, if the 
two-year limitation prescribed by the Employers' Liability Act, in 
which actions to recover thereunder must be brought, has any force, 
the cause of action alleged in this amendment was barred when the 
amendment of November 27, 1914, was filed, and cannot be main- 
tained. Railway Co. v. Wyler, 158 U. S. 285, 296, 15 Sup. Ct. 877, 
39 E. Ed. 983 ; Garrett, Administrator, v. L. & N. Ry. Co., 235 U. S. 
308, 35 Sup. Ct. 32, 59 L. Ed. 242 ; Atlantic Coast Line Ry. Co. v. 
Burnette, 239 U. S. 199, 36 Sup. Ct. 75, 60 L. Ed. 226 ; Whalen v. Gor- 
don, 95 Fed. 305, 309, 37 C. C. A. 70 ; Van de Haar v. Van Domseler, 
56 lowa, 671, 676, 10 N. W. 227; Box v. Railway Co., 107 lowa, 660, 
78 N. W. 694; Eang v. Choctaw, O. & G. R. Co., 198 Fed. 38. 45, 117 
C. C. A. 146; Galesburg & E. Ry. Co. v. Hart, 221 Fed. 7, 12, 136 C. 
C. A. 533 : Bravis v. C, M. & St. P. Ry. Co., 217 Fed. 234, 237, 133 C. 
C. A. 228. 

In Railway Co. v. Wyler, 158 U. S. 290, 15 Sup. Ct. 879, 39 E. Ed. 
983, above, Mr. Justice White stated the rule that must control in this 
case. ' He said : 

"The légal princlples by which this tiue.stion must be solved are those which 
belong to the law of departure, since the rules which govern this siibject alt'ord 
the true criterion by which to détermine the question whether there is a new 
cause of action in case of an amendment. In mauy of the states which hâve 
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adopted the code System great latitude bas been allowed In regard to amend- 
ment; but even In those states ît is held that the question of wbat constitutes a 
departure In an amended pleading Is nevertheless to be detei-mined by tbe 
rules of common law, which thus furnlsb the test for ascertalning whether a 
given amendment présents a new cause of action even although it be permissl- 
ble to advance such new cause [of action] by way of an amendment. * * * '• 

In Whalen v. Gordon, 95 Fed. 305, 308, 37 C. C. A. 70, 74, Judge 
Sanborn, speaking upon the same question, said: 

"An amendment to a pétition wlilch sets up no new cause of action or 
claîm, and makes no new deniand, but simply varies or expands the alléga- 
tions in support of the cause of action already propounded, relates back to the 
commencement of the action, and the running of the statute agalnst the 
claim so pleaded is arrested at tliat point. But au amendment vi'hich In- 
troduees a new or différent • » * demand, not betore Introduced or 
made in the pending suit, does not relate back to the boginning of the action, 
so as to stop the running of the statute, but is the équivalent of a fresh suit 
upon a new cause of action, and the statute continues txt run until the amend- 
ment Is filed." 

The .situation of the plaintifif hère is apparently much like that of 
the plaintifif in Garrett, Administrator, v. L. & N. Ry. Ce, 235 U. S. 
308, 35 Sup. Ct. 32, 59 L. Ed. 242, above, save that in that case the 
plaintifif was given opportunity by both the trial court and the Circuit 
Court of Appeals to so amend his pétition as to show liis right to re- 
cover under the Liability Act of Congress, but declined to do so, and 
the judgment accordingly went against him. The Suprême Court 
denled an application to remand the case that such amendments might 
be made, saying: 

"The request is now made that in vlew of ail the circunistances — especially 
the former undetermined meaning of the statute— this court remand the cause 
for a new trial upon the déclaration being so amended as to include the 
essential allégation. But we do not think such action would be proper. The 
courts below committed no error of whleh just complaint can be made hère ; 
and the rights of the défendant must be given effect, notwithstaiidlng tne 
unusual diffieulties and uncertainties wlth which counsel for the plaintifif 
found himself confronted." 

Counsel for plaintifif urge in argument that the question involved 
upon this demurrer is one solely of state practice and procédure, and 
cite in support of such contention, the following cases: Basham' v. 
Chicago G. W. Ry. Co. (lowa) 154 N. W. 1019, on rehearing 157 N. 
W. 192; Knight v. Railway Co., 160 lowa, 160, 140 N. W. 839; 
Collins V. People's Power Ce, 223 Fed. 47, 138 C. C. A. 411 (Court 
of Appeals this Circuit) ; and some others. It is suflicient tO' say of 
ail of thèse cases that they involve a construction of the statute of 
limitations of the state of lowa or other local statutes or rules of 
practice in that state. In Knight v. Railway Co., 160 lowa, 160, 140 
N. W. 839, the cause of action arose under a statute of Illinois, and 
the question involved was whether or not the action was commenced 
in lowa within the time required by the statute of Illinois to recover 
damages under the Illinois statute, and was therefore a construction 
of the statute of lowa as to how and when an action in that state is 
to be commenced. 
241 F.— 26 
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The cause of action in Collins v. People's Power Ce, 223 Fed. 47, 
138 C. C. A. 411, also arose under the same Illinois statute involved 
in the Knight Case. The Court of Appeals, this Circuit, simply fol- 
lowed the rule in the Knight Case, upon the ground that the construc- 
tion of the lo^va statute in that case was controlling upon the féd- 
éral courts in lowa. In the Basham Case it was held that an amend- 
ment which défendant challenged as stating a new cause of action, 
if necessary at ail, simply enlarged or made more spécifie the alléga- 
tions of the origina) pétition. 

[3] Whatever may be said of the Knight Case and other lowa cases, 
they hâve no controlling effect upon the fédéral courts in lowa, or else- 
where for that matter, where the cause of action is based upon an 
act of Congress ; for the opinion of the Suprême Court of the United 
States construing the Employers' Liability Act, or other acts of Con- 
gress, is controlling not only upon the fédéral courts, but the state 
courts as well upon the construction and interprétation of the laws o£ 
Congress. Central Vermont Ry. Co. v. White, 238 U. S. 507, 511, 
35 Sup. Ct. 865, 867 (59 L. Ed. 1433, Ann. Cas. 1916B, 252) and the 
cases there cited. In this case Mr. Justice Holmes, speaking for the 
Suprême Court upon this question, said: 

"There can, of course, be no doubt of the gênerai prlnelple that matters re- 
specting the remedy— sueh as the form of the action, sufflcleney of the plead- 
ings, rules of évidence, and the statute of limitations — dépend upon the law 
of the place where- the suit is broiight. McNiel v. Holbrook, 12 Pet. 84 [9 L. 
Ed. 1009]. But matters of substance and procédure must not be confounded 
because they happen to hâve the same name. For example, the time within 
which a suit Is to be brought is treated as pertainlng to the remedy. But this 
is not so If, by the statute giving the cause of action, the lapse of time not 
only bars the remedy but destroys the liability. Phillips v. Grand Trunk Ry., 
236 U. S. 662 [3.5 Sup. Ct. 44i4, 59 L. Ed. 774] ; Boyd v. Clark (G. C.) 8 Fed. 
849; Hallowell v. Harwiek, 14 Mass. 188; Cooper v. Lyons, 77 Tenn. (9 Lea) 
597 ; Newcomb v. The Clermont No. 2, 3 G. Greene (lowa) 295. In that class 
of cases the law of the jurisdiction, creating the cause of action and fixlng the 
time within which it must be asserted, would control, even where the suit 
wa.s brought in the courts of a state which gave a longer period within 
which to sue." 

The demurrer to the amended pétition filed November 27, 1914, 
should be and is sustained; and it is so ordered. 

On Rehearing. 

The plaintiff has filed a motion to set aside the ruling sustaining the 
demurrer to the amended pétition of November 27, 1914, and to over- 
rule said demurrer. 

The case of Seaboard Air Line Railway v. Renn, 241 U. S. 290, 36 
Sup. Ct. 567, 60 L. Ed. 1006, is cited in support of the motion, and it 
is said in plaintiff's brief "that the amended pétition of November 27, 
1914, is squarely within the Renn Case." In that case the suit was 
brought in a state court of North Carolina; the original pétition was 
very brief, but alleged "that the défendant was operating a line of rail- 
road in Virginia, North Carolina, and elsewhere, that the plaintiff was 
in its employ, that when he was injured he was in the line of duty and 
was proceeding to get aboard one of the defendant's trains, and that 
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the injury was sustained at Cochran, Va., through the defendant's nég- 
ligence, etc." During the trial the défendant sought some advantage 
because the complaint did not sufficiently allège that at the time of the 
injury the défendant was engaged and the plaintiff employed by it in 
Interstate commerce, and the trial court upon motion of the plaintiflf 
permitted the pétition to be so amended as to state specifically that the 
défendant was engaged and the plaintiiï employed by it in such com- 
merce, and it was conceded by both parties that what was alleged in 
the amendment was true in fact and conformed to the proof s, and that 
point was thereafter treated as settled. The Suprême Court said : 

"Of course, the right of action could not arise under the laws of Nortb 
Carolina, when the causal négligence and the injury occurred in Virginia ; and 
the absence of any mention of the laws of the latter state was at least 
consistent wlth their inappllcability. * • • In thèse circumstances, while 
the question is not free from dlfllculty, we cannot say that the court erred in 
treating the original complaint as polntlng, although iihperfectly, to a cause 
of action under the law of Congress. And, this being so, it must be taken 
tliat the amendment merely expanded or amplified what was alleged in sup- 
port of that cause of action and related baclc to the commencement of the 
suit," etc. 

The facts alleged in the original pétition, however, show inferential- 
ly at least that the railway company was engaged in Interstate com- 
merce, émd that the plaintifï was injured through its neglect while in 
the line of his duty as an employé in such commerce, and the amend- 
ment which the trial court allowed only stated more in détail the en- 
gagement of the défendant and the employment of the plaintifï by it in 
such commerce. Furthermore the amendment was applied for and al- 
lowed during tlie trials and before the verdict, to conform the plead- 
ings to the proof s. In the présent case it may be admitted that the pé- 
tition sufficiently allèges that the defend'ant railway company was oi>- 
erating a line of railroad in and through the states of Illinois and 
lowa; but there is an entire absence of any allégation that the train 
on the branch line between New Sharon and Newton, both points in 
lowa, was a train running from points in lowa to points beyond that 
state, which it is alleged was negligently handled by defendant's em- 
ployés; nor is there a word to indicate that tlie plaintiff was employed 
in operating that train, or any otiier train of the défendant, in Inter- 
state commerce, or that the baggage he was handling was to be carried 
in such commerce. Further than this the request to file the amendment 
of November 27 , 1914, was not made, and the same was not filed until 
more than a year after the case was finally determined in the Court of 
Appeals, and a pétition for rehearing in that court, and for certiorari 
in the Suprême Court of the United States, had each been denied, and 
some six years after the injury. I am unable to believe that under 
those circumstances an amendment to the pétition filed at such late date 
can save the cause of action first alleged therein from the bar of the 
statute under the act of Congress or the statute of the state of lowa. 

The pétition or motion for rehearing must be and is denied. It is 
accordingly so ordered, and plaintifï excepts. 
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EICHEL et al. v. MAKCIN et aL 
(District Court, S. D. New York. April 2, 1913.) 

1. CoPYBiaHTS <S=539 — ExTENT or MoNOPOLT — Plat. 

A copyright does not give a monopoly in any incident in the play, but 
protects only the arrangements of the words, and permits other authors 
to exploit the gênerai ideas, provlded they do not substantially cover 
the form in which they hâve been developed, slnce the object of copyright 
is to promote science and the useful arts, and permitting the copyright 
to wlthdraw the Ideas or conceptions of the copyrishted article from the 
stock of materlals to be used by other authors would narrow the field ol 
thought open for developiuent. 

[Ed. Note. — For other cases, see Copyrights, Cent Dlg. § 39.] 

2. Copyrights <g=365 — Infrinqement — Incident of Plot. 

In a suit to restrain the infringement of the copyright of a dramatlc 
play, défendants' play held not to copy from plaintiffs' play any plot, 
scène, dialogue, or characters, aside from gênerai features of the plot, 
which were clearly open to comrnon use. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 62.] 

3. Copyrights ®=»85 — Peeliminaey Injunction — Infringement of Copy- 

EIGHT. 

A prelimlnary Injunction should not be granted for the infringement 
of a copyright after months of delay, where It appears that défendants 
did not know of the existence of plaintiffs' work until the commence- 
ment of the suit. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 78.] 

In Equity. Suit by Charles Gérard Eichel and another against Max 
Marcin and others for the infringement of a copyright. On motion 
for injunction pendente lite. Motion denied. 

Ruskay & Ruskay, of New York City, for plaintiffs, 
Nathan Burkan, of New York City, for défendants. 

MANTON, District Judge. The défendant Max Marcin claims to be 
the author of a play registered for copyright called "Cheating Cheat- 
ers." The défendant Woods produced the play on the 9th of August, 
1916, at the Eltinge Theater, New York City, where it has been play- 
ing since. The Eltinge Theater is controlled by the A. H. Woods The- 
ater Company. Woods is the président and gênerai manager of the 
Cheating Cheaters Company. 

The plaintiffs claim they are the sole and exclusive proprietors and 
owners of a satirical melodramatic farce or play entitled "Wedding 
Présents," written and composed by them jointly, that it has never been 
published or produced in this or any foreign country, and that it was 
copyrighted under the copyright law of the United States under the 
title of "Wedding Présents" on the 18th of December, 1915. The lat- 
ter part of January, 1916, the plaintiffs submitted a copy of this play 
entitled "Wedding Présents" to the défendant Woods, by leaving a 
copy thereof at his olîfice, the Eltinge Theater, with a Mr. Hoffenstein, 
then connected in business with said défendant. This dramatic com- 
position was returned to the plaintiffs about two months later. The 

@=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgest» & Indexe» 
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inference sought to be drawn, and the daim by the plaintiffs, is that 
the title of this composition was changed to "Cheating Cheaters," and 
the play bas been stolen, in violation of the plaintiffs' copyright, and 
the défendants should be restrained f rom producing it longer. The bill 
of complaint asks for the usual relief of damages in addition to an in- 
junction. 

Marcin, a playwright by profession, has produced such well-known 
plays as "The House of Glass" and "See My L,awyer." Prior thereto 
he was a reporter and author, and had written several novels and a 
number of short stories, which hâve been published in current maga- 
zines. He déclares that bis prcvious stories were so-called détective 
stories and were built upon détective plots. "Cheating Cheaters" is a 
crook play, with a woman détective as the leading figure. It hàs had a 
fuU season's run, and has proven very successful dramatically and 
financially, and therefore has had the approval of the theater-going 
public. Marcin swears the first act and part of the second were writ- 
ten as early as January, 1915, and in the month of January, 1915, he 
read to the défendant Woods the part written at that time and out- 
lined the balance of the proposed play. It pleased Woods, and he then 
agreed to finish the production, which he did in April, 1916. He ex- 
plains bis delay in the production of the finished manuscript, stating 
that he was engaged in preparing the plays "The House of Glass"' and 
"See My Lawyer." He dénies any knowledge of the manuscript 
"Wedding Présents," and the story therein told, until the présent ac- 
tion was instituted. Woods makes substantially the same claim. The 
afïidavit of Woods' représentative, Mr. Hoffenstein, dénies the use of 
the play "Wedding Présents," and, indeed, déposes that he never as 
much as finished its reading. Briefly stated, the story of "Wedding 
Présents" is as follows : 

The main idea Is based upon the sklllful attempt of Jack Bnrnes, the son 
of a police coinmlssioner, who, in order to win the girl with vvhom he is in 
love and the consent of hls father to the match, undertakes to apprehend a 
notorlous band of thieves knovvn as the "Wedding Présent Trio." After a 
honeymoon, a young couple return to thelr home and employ a mald called. 
Marie. She is in fact Jack Barnes. The wedding présents are displayed, a 
notorious gang known as the "Wedding Présent Trio," much sought by the 
police, makes eiitry into the apartment by means of an aéroplane, landing on 
the front balcony of the house ; this through permission obtalned froni tlie 
superintendent of the building. Marie assumes the identity of "Chicago Nell," 
a notorious crook, and with the butler, Dennison, Cnd themselves in this 
home. The famous Dunne jewels and the wedding présents become the ob- 
ject of their plans. Other eharacters, Second Story Smith, Frenohy, the avia- 
tor, and Frisco Kate, the bogus Lady Dunne, are introduced. Thèse crooks, 
fearing the proximity of the police, endeavor to take immédiate action. 
Barnes, the détective, disgulsed as Marie, secures this employment, feeling 
that the "Wedding Présent Trio" will be attracted to the Dunne household by 
newspaper reports of the arrivai of the famous Duune jewels and the wedding 
présents. A robbery of the house is planned at mldnight. Carlo arranges to 
hâve Barnes accepted as the new mald in the Dunne household. Frisco Kate, 
one of the "Wedding Pre.sent Trio" dlsguised as Lady Dunne herself, bring- 
Ing imitation jewels, asks for a safe place, and in that way secures the com- 
bination of the wall safe, in which the jewels are placed with the jewels of 
the newly weds. 

Dennison informs Marie, who he thinks is Chicago Nell, of the appearance of 
the crooks, and Marie is caught by bogus Commissloner Barnes tampering 
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with the safe. She agrées to asslst hlm In securing thèse jewels and partici- 
pate with him in the robbery at midnlght. Marie, in reality being Jack 
Barnes, the détective, has penetrated the disguise of Frisco Kate, or the 
bogus Lady Dimne, and constantly thwarts her as she wanders about. At 
niidnight, the time planned for the robbery, bogus Commissioner Barnes 
learus of the duplicity of Henri, who is not on hand,to aid him, and résolves 
to force Marie to assist In openlng the safe. Marie tries to do so, but her 
jjlans are frustrated. Bogus Commissioner Barnes, or Second Story Smith, 
realizing the need for immédiate action, arouses ail the crooks and arranges 
for a clean get-avvay. ïo carry eut his plan, he promises to arrest Henri, 
Uennison, and Marie, and, playlng the part of the real Police Commissioner, 
he places the other members of the Dunne household about the room supposed- 
ly armed. Frisco Kate suddenly apfiears, and, iinding the Imitation jewels 
from the safe, clalms that she has been robbed, when the real J.ady Dunne 
appears on the scène brlnging with her the real Dunne jewels. Bogus Com- 
missioner Barnes, or Second Story Smith, takes possession of the jewels, and 
Marie, who has now succeeded In getting ail the crooks together, exposes the 
bogus I/ady Dunne as Frisco Kate, and charges her with having tried to 
double-cross the others. Bogus Commissioner Barnes, now conïident, and be- 
lieving that he has successfuUy secured the jewels, is about to leave, when the 
real Commissioner Barnes enters. Second Story Smith now stands revealed as 
the leader of the "Wedding Présent Trio," and suggests that ail the crooks 
make a get-away with a clean million in booty. Marie, who now suddenly 
turns upon him, covers him and the rest of the crooks, and after freeing the 
police commissioner's hands, they liaving tieen tied, turns the "Trio" over to 
him as prlsoners. Marie is now revealed, not as a maid, but as Jack Bam(^, 
son of the commissioner, who has suceessfully rounded up ail the crooks 
without a stitiggle. 

The story of "Cheating Cheaters," for the purpose of comparison, 
may be stated as f ollows : 

Ruth Ferris, a young newspaper woman, who has displayed considérable 
skill in the investigation of news Items concerning the doings of criminals, is 
offered a position at Î75 a week by one of the burglary Insurance companles. 
She aceeiits, and displays exccptional skill as an investigator, so much so 
that she résolves to go in the business for herself. The Ferris Détective 
Agency is established, and she has as her principal customers varions burglary 
Insurance companles which she has organized into a Mutual Protective Asso- 
ciation. Ira Lazarre, a lawyer, has appeared for many years wit-h suspi- 
clous regularity as counsel for the more prosperous members of the under- 
world. The authoritles hâve entertalned the belief that Lazarre has not only 
acted as counsel for the criminals, but has participated in their crimes to the 
estent of being an adviser and hacker. Ruth Ferris détermines to apprehend 
I.azarre, and enters into an arrangement with the district attorney whereby 
she is arrested as a shoplifter and lodged in the Tombs. She employs I^azarre, 
and he succeeds in gaining her acquittai bet'ore a jury. She easily oonvinces 
the lawyer that she Is a highly gifted crook, and he places her with a Com- 
pany of high-class jewel thieves, known as tlie "Brockton gang." The Broek- 
tons are located in an expensive suburban home, not owned by them, but rent- 
ed and furnished. They masquerade as persons of emlnent respectability, and 
are accepted as such by respectable neighbors, the l'aimer family. The 
Brocktons are waitlng to dispose of sorae stolen jewels. The unsuspected 
Ruth Ferris lives among them as Nan Brockton. George Brockton, head of 
the gang, finally décides to dispose of the stones in Europe, and takes Nan 
Brockton (Ruth Ferris) along on the trip. She poses as his daughter. Just as 
they arrive on the other side, the war breaks out and obviously it is useless 
to endeavor to market the jewels imder such eircumstances. They retum to 
America, and on the boat Ruth meets Tom Palmer. They dlscover that they 
are neighbors, and, moreover, it is discovered by an exchange of confidences 
that the other is in possession of valuable jewels. On the second day of the 
retum trip, the ship strikes a mine, Palmer's heroism results in saving the 
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îlves of many, Includlng Ruth and George Brockton. Ruth, flrst Impressed 
with Tom's lieroic conduct, admires him, and tlien grows to love him. Tom 
falls In love wlth her. In this state of bllss, the Palmers and Brocktons be- 
come Deighbors in a suburb of New York. Brockton and the Brockton gang, 
reallzing that their future perpétration of crimes wlll become more dlfficuU 
and dangerous, résolve to make one last big capture, and that the Palmer 
jewcls. Ruth allows herself to be used as the apparent decoy to ensnare Tom 
Palmer, and through him enable the gang to steal the Palmer collection. The 
Palmers are Invited to tea at the Brocktons' home. A frame-up Is then ar- 
rangea, so that the Brockton gang may go into the Palmer home. The Palm- 
ers arrive while Ruth is taking a music lesson from an Itallan instructor nam- 
ed Verdi, alias Tony the Wop. They are told that Ruth is to play at the 
professor's concert and show great interest in It. Suddenly Brockton re- 
ceived a telegram. Thls is a false message, calllng him and Mrs. Brockton to 
Chicago, It is stated that Ruth wlll bave to accompany them, as it would 
be Improper to allow her to remain in the house alone with the butler. Great 
dlstress is displayed, as this wlll prevent her playlng at the concert of the 
Itallan professor. This dlsappointment, however, Is overcome by the accept- 
ance of the Palmers' invitation to become their guest and remain at thelr 
home during her father's absence. She takes up her abode with the Palmers, 
and, while there, it is arrangea that the Itallan professor visit her. The de- 
parture of the Palmers is followed by a célébration on the part of t)ie Brock- 
tons, who now see the Palmer jewels wlthin thelr grasp. So sure are they of 
capturiag the gems that Ruth instructs them in advance to scatter to Soutb 
America, where the proceeds of the theft are to be marketed. She ends her 
instructions to the gang wlth the remark: "Well, boys, it looks like a good 
day's work for us." 

The second act Is laid In the Palmer home. Ruth Iqprns the location of 
the safe and the jewels therein, and the corablnation of the wall safe, which 
Is electrically protected. This information she passes to her confédérales, and 
It is then declded to rob the house at midnight. Tom Palmer renews hls 
avowal of love to Ruth and asks her to become hls wife. At thls tlme she re- 
jects him. Other members of the Palmer family, entering the room, Inten'upt 
this love scène. Ruth goes to her room to dress for dlnner. In the ensulng 
scène, it is revealed that the Palmers are Ukewise a gang of crooks, and. just 
as the Brocktons bave been planning to get the Palmer jewels, so the Palmers 
hâve been planning to get the Brockton valuables. The Palmers consider that 
they are certain of obtaining the Brockton jewels, and Tom instructs hls 
gang in advance to scatter to South America, where they wlll dispose of the 
jewels. His instructions end with the same remark : "Well, boys, it looks 
llke a good day's work for us." 

In the thlrd act, Tom Palmer and one of hls gang enter the Brockton 
house under the belief that the other members of the household are ont of the 
City. Unexpectedly they are at home. Tom is captured in the act of rifling 
a lamp In whlch the Brockton jewels are secreted. For the first time the 
Brocktons realize that their respectable friends are jevs-el thleves, and they 
prétend the deepest indignation of this violation of their home. Tom and his 
confederates are securely tied and locked in separate roonis, while the Brock- 
ton gang leave the house to cross over to the Palmer house for the purpose of 
an easj' robbery, Tlie curtaln drops. At the rlse of the curtain Ruth enters. 
She has with her the Palmer jewels, which she bas taken from the safe. She 
flnds Tom and his confederates, but still prétends ignorance of their real 
character. Tom confesses that he Is a crook, and pleads to be allowed to 
escape. Tlie Brockton gang returu. They are highly indignant and aiigry, 
because they hâve broken into the Palmer home only to flnd the safe empty. 
They accuse Ruth of having double-crossed them, but are elated on learniiig 
that Ruth bas ail the Palmer jewels. Tom Palmer now realizes for the 
first time that Ruth and the Brocktons are Ukewise crooks. He proposes 
that the two gangs coiisolidate and form a syndicate, pooling thelr loot and 
acting in conoert thereafter. While they are seated about a table, diseusslng 
ways and means, the doors and Windows are suddenly smashed In and a Com- 
pany of détectives from the Ferrls Agency appear and apprehend both 
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gangs. The leader of the détectives, elated at the numbep of prlsoners and 
the value of tho booty scattered on the table, tums to his coinpanlons with 
the remark: "Well, boys, It looks Uke a good day's work for us." 

The fourth act Is In the office of the Terris Détective Agency. Hère ail the 
prlsoners appear. Lazarre, who has also been arrested, tries to show a way 
to beat the case, but thelr hopes fade when Ruth reveals herself as Ruth 
Ferrls. Her love for Tom is real, and for hls sake she has arranged for 
the capture of both gangs, under clrcumstances that enable her to dispose of 
them as she sees fit. She points out that ail thelr lives they hâve been 
preylng on soclety, and she .Intends novf to eompel them to enter her agency 
and help protect soclety. Faced by the alternative of 20 years in Jail, ail 
the crooks reluetantly write thelr confessions and agrée to her terms. 

In "Wedding Présents" the hero is Jack Barnes, son of the police 
commissioner. Because of the supposed failure of his f ather to be abie 
to apprehend tlie Wedding Présent Trio, and in order to save his fa- 
ther's position, he volunteers to run down the Wedding Présent Trio 
and feels thatby this service in the end his father's objection to his 
marriage to the girl he loves will disappear. He disg ises himself as 
a woman and comes in contact with the crooks as a bogus housemaid. 

In "Cheating Cheaters," two gangs of crooks endeavor to rob each 
other of certain famous jewels, which each gang has stolen at previ- 
ous periods. A female détective named Ferris, posing as a member 
of one of thèse gangs, eventually arrests both, and recaptures ail of 
the stolen jewels for their legitimate owners. Ferris falls in love with 
one of the thieves,' and he falls in love with her. Because of this love, 
the woman détective saves the thief, and turns his companions and 
ail the crooks into useful members of society as détectives. 

The scène in "Wedding Présents" is an apartment house in New 
York in ail three acts, while that in "Cheating Cheaters" is in a man- 
sion in one of the suburbs of New York. The second act is in a neigh- 
boring mansion five miles distant, and the fourth act is in the office of 
a détective agency. The characters, fifteen in number in "Wedding 
Présents," and tbirteen in "Cheating Cheaters," are net similar in point 
of motive, make-up, or dialogue. In "Cheating Cheaters" there are two 
gangs of crooks, and, while it might be said there are two' gangs of 
crooks in "Wedding Présents," I do not think there is a similarity of 
characters, as claimed by the plaintiffs. The landing on the balcony 
of the eleventh fioor of a Riverside apartment in an aéroplane and 
its subséquent flight across the Hudson river is far-fetched. It is im- 
possible that such a machine could corne and go from the 3x8-foot 
balcony. 

[1] The object of copyright is to promote science and the useful 
arts. If an author, by originating a new arrangement and form of 
expression of certain ideas or conceptions, could withdraw thèse ideas 
or conceptions from the stock of materials to be used by other authors, 
each copyright would narrow the field of thought open for develop- 
ment and exploitation, and science, poetry, narrative, and dramatic 
fiction and other branches of literature would be hindered by copy- 
right, instead of being promoted. A poeni consists of words, ■ ex- 
pressing conceptions of words or lines of thoughts ; but copyright in 
the poem gives no monopoly in the separate words, or in the ideas, 
conception, or facts expressed or described by the words. A copy- 
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right extends only to the arrangement of the words. A copyright does 
not give a monopoly in any incident in a play. Other authors hâve 
a right to exploit the facts, expériences, field of thought, and gênerai 
ideas, provided they do not substantially copy a concrète forai, in 
which the circumstances and ideas hâve been developed, arranged, 
and put into shape. Holmes v. Hurst, 174 U. S. 82, 19 Sup. Ct. 606, 
43 L. Ed. 904. 

[2] The plaintiffs hâve prepared a chart, in which they point out the 
similarities in the two plays, and they claim that their composition may 
be called a "crook play," in which two bands of crooks are trying to 
cheat each other, and that the subjects of their cheating are some fa- 
mous jewels ; further, that both plays deal with thieves masquerading 
as respectable citizens, détectives, and robbery planned and carried out 
as an inside job, and then that the big surprise is that the leading 
crook is in reality a détective, and then, of course, a love affair. 

But the idea of showing a band of thieves in action is as old as 
the idea of a man impersonating a female for the purpose of detect- 
ing a crime. This was well exploited in "The Crinoline Girl." The 
court has been furnished with the manuscript of this play. In "The 
Crinoline Girl" Tom Haie hears of a $25,000 reward for the recovery 
of a necklace and other jewelry stolen by a gang of thieves who spe- 
cialize in fancy dress halls as the theater of their prey. When the 
lights are put out, the thieves lift the jewels from the guests, a woman 
confederate then drops tl\eni out of the window to a waiting partner, 
robing herself anew in dress smuggled into the house for that pur- 
pose. Haie, in discovering the thieves at a bail, overpowers this fe- 
male character, assumes her disguise, and finally succeeds, through 
this disguise, in capturing the tliieves and turning them over to the 
authorities. 

The subject of stealing wedding présents was pretty well exploited 
in "Stop Thief," which was played in New York in 1912. On the 
eve of the wedding of a youth, who is troubled with fits of kleptomania, 
a lady's maid is introduced into the house. The best man, knowing 
the groom is subject to taking things, unconsciously, that do not be- 
long to him, tries with the bride, who knows his failing, to keep this 
a secret. The lady's maid turns out to be an advance agent for a 
thief, a man whom she is to marry. He arrives after she has looked 
over the place, and together they lay ingenious plans for reHeving the 
house of the wedding présents. The easy-going thief is thought, by 
the kleptomaniac, to be the détective he had sent for, and accuses 
himself of having removed the valuables that are already beginning 
to disappear. The absent-minded parent hands the thief his money 
and asks him to keep it for him. Other members of the family con- 
fide in the thief the whereabouts of their valuables. Just as the two 
thieves bave gotten everything in the house together and are making 
ready for their escape, a capitalist, who demands certain stock which 
he had given to the absent-minded parent as collatéral for a loan, 
enters. The stocks cannot be found, the capitalist's money disappears, 
and he threatens punishment for everybody, and goes out in search 
of a warrant. The officers enter with a warrant; the warrant is 
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stolen, then deposited carefully in the absent-minded one's pocket. 
The officers, waiting for another warrant, hold the household while 
the thieves are trying to escape. The kleptomaniac tries to avoid the 
conséquences of his innocent déprédations, and his wife tries to find 
out what the absent-minded one has concealed about his person. The 
money is eventually found in possession of the minister, the thieves 
hold up the whole party at the point of a pistol, and in conclusion the 
absent-minded parent re-enters with ail die booty which he, single- 
handed, has recovered. 

The idea of introducing into a respectable household thieves mas- 
querading under the guise of respectability for the purpose of plunder 
is also old. This appeared in the plav "Black Birds." The court has 
been furnished with a copy of this composition. There two clever 
confidence operators scheme a plot to extort money from a rich De- 
froit family. Under false names, they become guests of their victims, 
und employ an agent for effecting a marriage betvveen the daughter 
of the host and a titled gentleman (one of the schemers). After an 
interview with a religious old grandmother, one of the schemers is 
conscience stricken. She reforms and assists her confederate, with 
whom she is in love, to escape from the police, who are about to ar- 
rest him for a crime committed in London. 

In "Secret Strings," staged in New York in December, 1914, the 
leading lady associâtes with a band of crooks, who plot to rob a coun- 
tess of her magnificent jewels, and in the moment of triumph is sur- 
prised by a drawn revolver, and simultaneously the count and countess 
reveal themselves to be two noted détectives, who hâve been playing 
the parts assigned them to lure and arrest the famous criminal of 
whose intentions they hâve been fully forewarned. The leading lady, 
however, makes her escape by a trick in disarming the chief détective. 
She then is able to look forward in expectation of a life of happiness 
with the man she loves. Thieves and police officers hâve been staged 
together in hundreds of plays. It was well illustrated in récent years 
in a most successful drama, "Within the Law." 

There is an important distinction between copyrights and patents. 
Letters patent give a monopoly to make, vend, and use, while copy- 
right does not give an exclusive right to use. Copyright protection is 
extended to authors, mainly with a view to inducing them to give 
their ideas to the public, so that they may be added to the intellectual 
store, accessible to the people, and that they may be used for the intel- 
lectual advancement of mankind. It was well put by Lord Mansfield 
in Sayre v. Moore, 1 East, 361, when he said: 

"We must take erre to guard against two extrêmes equally prejudlcial : 
The one that men of ablllty, who hâve employed their tinie for the service 
of the communlty, may not be deprlvcd of their just merits and the reward 
of their Ingentiity and labor; the other, that the world may not be deprived 
of improvements, nor the progress of the arts be retarded. Tiie act that 
secures copyright to authors guards against the piracy of tlie words and 
sentiments, but it does not prohibit writing on the saine subject." 

An author may hâve no monopoly upon any theory propounded by 
him, or in the spéculations by which he has supported it, nor even in 
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the use of the published results of his own observations, BaJter v. 
Selden, 101 U. S. 99, 25 L. Ed'. 841 ; Bauer v. O'Donnell, 229 U. S. 
1, 33 Sup. Ct. 616, 57 L. Ed. 1041, 50 h. R. A. (N. S.) 1185, Ann. 
Cas. 1915A, 150. In Chatterton v. Cave, 3 App. Cas. 483, Lord Black- 
bum said: 

"An Idea may be taken from a drama and used In forming another, without 
the représentation of the second being a représentation of any part of the 
first For exaiuple, I hâve no doubt that Sheridan, In composing The Critic,' 
took the idea from 'ïhe Behearsal' ; but I think It would be an abuse of 
language to say that those who represent 'The Crltlc' represeut 'The Re- 
hearsal' or any part thereof ; and if it vvere left to me to flnd the fact, I 
should, without hésitation, tiud that they dld not." 

The resemblances between the two dramatic compositions, I am of 
the opinion, are minor instances and are not important. The copy- 
right cannot protect the fundamental plot, which is common property, 
as was pointed out above, long before the story was written. It will, 
of course, protect the author, who adds éléments of literary value to 
the old plot; but it will not prohibit the présentation by some one 
else of the same old plot without the particular embellishments. Lon- 
don V. Biograph, 231 Fed. 696, 145 C. C. A. 582. 

[3] Upon careful reading of both manuscripts, I can find no copy 
or intimation, plot, scène, dialogue, sentiment, or characters, aside 
from the gênerai features and subjects, which are pointed out in the 
above as clearly open to common use. The court should be particu- 
larly hésitant about granting a preliminary injunction after months 
of delay, and where it appears, by the affidavits of the défendants, that 
they did not know of the existence of the plaintiffs' manuscript until 
the commencement of this suit. 

The motion for a preliminary injunction pendente lite will be de- 
nied. 
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UNITED STATES v. JORGENSON. 
(District Court, W. D. Mlchigan, N. D. Deeember 2, 1916.) 

1. Aliens <g:=>71%, New, vol. 7 Key-No. Séries — Natubalization— Cancei,- 

lATTON OF CeKTIFICATE. 

A proeeeding to eancel a oertlfleate of naturalization is an équitable 
proceeding, and formai Irregularltles, erroneous reasonlng as to thé 
facts or th,e adoption of an incorrect theory of law by the court is- 
suing the certiflcate, will not authorlze its cancellation. if tlie applicant, 
on the facts truthfuUy stated by hlm and his witnesses, was entitled 
to the certiflcate. 

2. Aliens <S=560 — Naturalization— Riqiit to Naturalization. 

While the admission of an alien to citizen.shlp Is a privilège and not 
a rlght, yet, when the terms and conditions preseribed and impo.sed by 
Congress hâve been complled with, the privilège ripens Into a rlght which 
cannot be denied. 

[Ed. Note.— B'or other cases, see Aliens, Cent. Dig. §§ 117, 118.] 

3. Aliens <©=562— Naturalization— Continuity of Résidence. 

When aetual résidence wlthln the United States is established, the eon- 
tinuity of such résidence within the naturalization statute is not inter- 
rupted by temporary absences for business or pleasure, provlding there 
Is no Intention to change or abandon the domicile. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 123-125.] 

4. Aliens cg=362— Naturalization Proceedings— Questions of Fact. 

Whether an alien lias resided contlnuously In the United States for 
five years Immediately preceding the filing of a pétition for eitizenshlp 
Is one of fact to be deterniined from ail the facts and circumstaiices in 
each case. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 123-125.] 

5. Aliens ®==>fi2— Naturalization- Contin.uity of RESinENCB. 

In a proceeding to cance.l a certiflcate of naturalization, facts held 
to show that an alien whose résidence in the United States eommeneed 
In 1900, but who subsequently spent sanie time in the canal zone In the 
employ of the Isthmian Canal Commission, did not intend to change 
or abandon his domicile in the United States, and was entitled to nat- 
uralization. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 123-125.] 

Proceeding by the United States against Jorgen Jorgenson to ean- 
cel a certiflcate* of naturalization. Pétition dismissed. 

Myron H. Walker, U. S. Dist. Atty., of Grand Rapids, Mich. 
Miller, Tracy & Eldredge, of Marquette, Mich., for respondent. 

SESSIONS, District Judge. This is a proceeding brought by the 
United States against respondent, under the provisions of section 15 
of the Act of June 29, 1906 (chapter 3592, 34 Stat. 601 [U. S. Comp. 
St. 1916, § 4374]), to eancel a certiflcate of citizenship issued to him 
on November 3, 1915, by the circuit court of Houghton county, Mich. 
The pétition allèges, in substance, that such certiflcate of citizenship 
was "illegally procured," in that he had not been "a résident of the 
United States for a period of at least five years continuously * * * 
immediately preceding the date of the filing of his pétition" for ad- 

£=3Far otlier cases see same toplc & KBY-NUMBER in ail Kejr-Numbered Digests & Indexes 
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mission to citizenship. The facts of the case are not much in dis- 
pute. Respondent was born in Norway. He left Norway in 1892 and 
spent eight years as a sailor, acquiring no new résidence. He came to 
the United States in 1900 and worked at varions places in this coun- 
try erecting dredging machinery. In 1905 he resided in New York 
City, and there, in that year, declared his intention to become a citi- 
zen of the United States. In 1906, he was married at Orange in the 
State of New Jersey. His wife was of American parentage and a 
citizen of the United States until their marriage. After his marriage 
he resided with his wife at Orange, N. J., until July, 1909, when he 
entered the employ of the Isthmian Canal Commission in the Canal 
Zone in connection with the construction of the Panama Canal. He 
was employed by the Canal Commission from July, 1909, to October, 
1912, and, during that time, was engaged in the érection and opération 
of dredging machinery. When he went to the Canal Zone in July, 
1909, his wife did not accompany him, but remained at Orange for 
about six months, when she also went to the Canal Zone to live with 
him' in a house furnished by his employer, presumably pursuant to 
his contract of employment. Before leaving Orange, he stored his 
household goods, and claims that he fully intended to return to his 
résidence there. After the completion of his work in the Canal Zone, 
he did retum and purchased a house in Orange. Ten months after 
his arrivai in the Canal Zone, he was granted a vacation of six weeks 
and returned with his wife to Newark, N. J., took his household goods 
from storage, and opened and furnished a flat, where they lived for 
about four weeks. He then returned to his employment in the Canal 
Zone. His wife did not accompany him at that time, but continued 
to live in the flat for about three months, and then again stored their 
household furniture and went to the Canal Zone. While on his vaca- 
tion in New Jersey, the respondent filed a pétition for admission to 
citizenship. Later he was notified that his pétition would be brought 
on for hearing, and applied for and obtained leave of absence and 
returned with his wife to Orange, N. J., in March, 1911. In the 
meantime, the date set for the hearing had passed, and his pétition had 
been dismissed because of his failure to prosecute the same. Upon 
that occasion he remained in New Jersey four weeks at the home of 
his wife's parents. He then filed another pétition for admission to 
citizenship and returned with his wife to the Canal Zone, where he 
remained until October, 1912, when he resigned from his employ- 
ment with the Canal Commission. After his rcsignation, he immedi- 
ately returned to Orange, N. J., and resided there until his removal 
to Lake Linden in Houghton county, Mich., March 24, 1914. His 
second pétition for admission to citizenship filed in New Jersey was 
dismissed, without préjudice, upon his own application. In April, 
1915, he made and filed a third pétition in the circuit court for Hough- 
ton county. The hearing upon this pétition was adjourned from time 
to time to enable him to procure the dépositions of witnesses in New 
Jersey and in the CanaVZone. The hearing was finally had on the 
3d day of November, 1915, when an order was made by the court 
admitting him to become a citizen of the United States, and a certifi- 
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cate of citizenship was issued to him accordingly. A naturalization 
officer of the United States was présent at the hearing and objected 
to the making of the order and the issuance of the certificate. Re- 
spondent's pétition, as originally filed in the circuit court of Hough- 
ton county, contained a récital that he had resided continuously in the 
United States since the lOth day of February, 1900, "except from July 
12, 1909, to October 8, 1912." After the hearing and on November 
10, 1915, the court made an order that the pétition be amended by 
striking out the clause above quoted. 

Respondent claims to hâve resided continuously in the United States 
since February, 1900, and that, under the circumstances, the continuity 
of his résidence in the United States was not broken by his absences 
therefrom during his employment in the Canal Zone. It appears be- 
yond dispute that, during the entire time that he was in the Canal 
Zone, he claimed a résidence, and intended to maintain his résidence, 
in Orange, N. J. The government contends that, regardless of his 
intention, his absence in the Canal Zone for such a long time was 
fatal to his admission to citizenship. 

[1,2] This is an équitable proceeding (United States v. Ness, 230 
Fed. 950, 145 C. C. A. 144; Luria v. United States, 231 U. S. 9, 27, 
28, 34 Sup. Ct. 10, 58 L. Ed. 101 ; United States v. Salomon [D. C] 
231 Fed. 461 ; and Id., 231 Fed. 928, 146 C. C. A. 124), and hence 
mère form, unless jurisdictional, must yield to substance. Citizenship 
granted by a court of compétent jurisdiction after fuU hearing should 
not be taken away unless, from the facts presented, j^t clearly appears 
that such citizenship was illegally procured and that the applicant 
therefor was not entitled thereto at the time his pétition was filed. A 
court decree which accords with truth and justice ought not to be an- 
nulled, either because of formai irregularities in the proceedings lead- 
ing up to its rendition, or because it was based upon an incorrect the- 
ory of law, or erroneous reasoning as to facts. If, at the time he 
filed his pétition and at the time his application was granted, i-espond- 
ent, under the facts truth fully stated by him and his witnesses, was 
entitled to a certificate of citizenship, it would be unjust and inéquita- 
ble to deprive him thereof m-erely because the court may hâve been 
mistaken, not in the resuit reached, but in some of its déductions de- 
rived from the facts presented. While the admission of an alien to 
citizenship is a privilège and not a right, and while Congress may 
prescribe the terms and impose the conditions upon which such priv- 
ilège may be enjoyed, yet, when the terms and conditions so prescribed 
and imposed hâve been complied with, the privilège ripens into a right 
which cannot be denied. United States v. Shanahan (D. C.) 232 Fed.- 
169. 

[3, 4] The courts are agreed that, in applying the provision of the 
naturalization statute which requires continuons résidence within the 
United States for a period of five years next preceding the filing of 
the pétition for citizenship, two rules should be foUowed and ob- 
served: (1) When actual résidence within the United States is once 
established, the continuity of such résidence will not be interrupted 
by temporary absences from the United States for the purpose of 
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either business or pleasure, provided there is no intention to change 
or abandon the domicile. And (2) the question whether an alien bas 
resid'cd continuously in the United States for the required five years 
is one of fact to be determined from ail the facts and circumstances 
in each particular case. United States v. Mulvey, 232 Fed. 513, 146 
C. C. A. 471 ; United States v. Cantini (D. C.) 199 Fed. 857, and Id., 
212 Fed. 925, 129 C. C. A. 445 ; In re Deans (D. C.) 208 Fed. 1018, 
and United States v. Deans, 230 Fed. 957, 145 C. C. A. 151; United 
States V. Shanahan (D. C.) 232 Fed. 169; In re Timourian (D. C.) 
225 Fed. 570; In re Schneider (C. C.) 164 Fed. 335 ; In re An Alien, 
1 Fed. Cas. 417; Anonymous, Fed. Cas. No. 465; Anonymous, 1 
Fed. Cas. 1016; United States v. Aakervik (D. C.) 180 Fed. 137; Unit- 
ed States V. Simon (C. C.) 170 Fed. 680; In re Brash (D. C.) 235 
Fed. 1003. 

[5] The intention of an alien as to bis résidence or domicile once 
estabhsbed is a most important, and usually a controlling, factor in 
determining his right to citizenship. The adoption by the courts of a 
fixed rule as to the time of absence from the United States which, in 
every case, shall bar an alien from admission to citizenship, would be 
both inconsistent and illogical and would constitute forbidden judiciai 
législation. An absence of a single day accompanied by an actual 
intention to change or abandon résidence would be fatal, while an ab- 
sence of one or more years with a continuing and fixed intention to 
retum and to maintain meanwhile a previously established résidence 
might not be a bar to the granting of citizenship. The question of in- 
tention is always one of fact to be determined from both actions and 
déclarations, and ofttimes conduct is more persuasive than words. If 
an alien who had acquired a domicile in the state of Michigan were to 
cross St. Marys river into Canada and there knowingly take the oath 
of allegiance to the British Sovereign, he would not be heard to say 
that he had not thereby abandoned any previous intention to become 
a citizen of the United States ; but if he had gone into Canada for a 
temporary purjwDse intending to retum and had been prevented from 
retuming by an accident, sudden illness, or other cause beyond his 
control, and upon his recovery had immediately returned, his absence 
from the United States, whatever its duration, would not prevent his 
naturalization. 

Respondent is a man of good moral character, highly educated and 
a skilled mechanic, will make a most désirable citizen, and is entitled to 
be and remain a citizen of the United States unless his absences from 
the United States while in its employ in the Panama Canal Zone were 
so prolonged as to preclude his obtaining and retaining the privilège 
of citizenship. In good faith he acquired a résidence and domicile in 
the State of New Jersey, which he bas never intentionally abandoned. 
When he left the United States it was with the sole purpose of enter- 
ing the employ of this government in territory under its control and 
dominion and engaging in work requiring great skill and ability. His- 
actions show conclusively that, during the entire time of his stay in 
the Canal Zone, his fixed intention and purpose was to maintain his 
résidence in the state of New Jersey and to become a citizen of the 
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United States. Twice he returned to New Jersey to accomplish such 
purpose. Hia failure so to do was owing to circumstances fairly be- 
yond his control. There is no pretense that he intended to acquire ei- 
ther résidence or citizenship in Panama. In this respect his position 
is much like that of a sailor who enlists in the Navy of the United 
States or is employed upon voyages to foreign lands. Courts uniform- 
ly hold that an alien sailor who has actually in good faith acquired a 
résidence within the United States is not precluded from citizenship 
because of prolonged absences upon voyages to other countries. Unit- 
ed States V. Rockteschell, 208 Fed. 530, 125 C. C. A. 532 ; In re Schnei- 
der (C. C.) 164 Fed. 335. If an alien, who intends to become a citizen 
of the United States and for that purpose has acquired a résidence 
therein, should go to a foreign country as a servant of an officer of this 
govemment stationed abroad and should immediately return upon the 
expiration of his service, would it be contertded that such an absence, 
however prolonged, would be a bar to his citizenship? Clearly not. 
Yet that is the exact situation of this respondent. 

To sustain its contention, the government relies with confidence up- 
on the case of United States v. Mulvey, 232 Fed. 513, 146 C. C. A. 
471. It must be admitted that the language of the opinion in that case, 
considered apart from the facts there presented, justifies such con- 
fidence. But the facts and conditions of that case were wholly unlike 
those shown by this record, and the court there expressly held that its 
décision must be confined to the facts of that particular case and de- 
clined to lay down a hard and fast ruîe applicable to ail cases. More- 
over, while the court found that the alien intended to return to the 
United States and résume his former résidence therein, there was no 
finding, and the facts did not indicate, that, during the entire period 
of his absence in Ireland, he had a continuing intention to presently 
majntain his domicile in this country. Hère it conclusively appears 
that respondent not only at ail times intended to, but at every oppor- 
tunity actually did, maintain his résidence and domicile in the state 
of New Jersey. 

Again, in the Mulvey Case, the court said: 

"The purpose of requiring allens applying for citizenship to réside oontln- 
iiously within the country for five years is, not only to satisfy the govem- 
ment as to the good faith of the applicant and as to his good character, but 
It is also to afford the alien a sufflcient opportuuity to understand and fa- 
miliarize himself wlth our institutions and mode of government." 

It is manifest that, so far as respondent is concerned, the purpose 
of the statute has been fully accomplished. Being in the employ of this 
government under its officers and in one of its most stupendous and im- 
portant Works, he had the best possible opportunity to understand and 
familiarize himself with our institutions and mode of government and 
the requirements and duties of good citizenship, and the government 
officiais were afforded an equally favorable opportunity to satisfy 
themselves as to his good faith, his good character, and his fitness to 
become a citizen. 

While the difficulties of this case are great, the equities are ail with 
respondent. Conceding the premise (as every one must and ail courts 
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do) that the actual physical présence of an alien in the United States 
during the entire statutory five-year period is not, under ail circum-, 
stances, necessary to admission to citizenship, it foUows from the 
peculiar facts and conditions of this case that respondent hascom- 
plied with both the letter and the spirit of the law and was and is en- 
titled to his certificate of naturalization. No other conclusion will 
square with justice and right. 
The pétition will be dismissed. 



tJNITED STATES v. SANDER et al. 

(District Court, S. D. New York. Mareh 14, 1917.) 

Neutbalitt Laws <S=»3 — Violation — "Militaet Enterprise." 

Under Criminal Code (Act March 4, 1909, c. 321) § 13, 35 Stat. 1090 
(Comp. St. 1916, § 10177), declarlng that whoever, wlthln the terrltory or 
iurisdiction of the United States, begins or sets on foot, or provides or 
prépares the means for, any military expédition or enterprise to be 
carried on against the territory or dominlon of any foreign prince or 
State, or any colony, district, or people with whom the United States are 
at peace, shall be punished, défendants, who sent from the United States 
a spy into the dominions of the United Kingdom of Great Britain and 
Ireland, with whlch the United States was at peace, for the purpose of 
eliciting military information for the benefit of Oermany, which was at 
war with the United Kingdom, are guilty of a violation of the section, 
though only one spy was sent, the transaction constituting a "military en- 
terprise," as distingulshed from a "military expédition," which must le 
of a more substantial military character ; and hence an indictment charg- 
Ing such acts is not subject to demurrer, as falling to state a cause of 
action. 

[Ed. Note. — For other cases, see Neutrality Laws, Cent. Dig. §§ 3-8.] 

Albert A. Sander and others were indicted for violation of Crim- 
inal Code U. S., § 13. On demurrer. Demurrer overruled. 

H. Snowden Marshall, U. S. Atty., of New York City. 
Charles A. Oberwager, of New York City, for défendants. 

AUGUSTUS N. HAND, District_ Judge. This is an indictment 
for violation of section 13 of the United States Criminal Code. The 
accusation is that the défendants unlawfuUy began, set on foot, pro- 
vided, and prepared the means for a certain military enterprise to be 
carried on from within the territory and jurisdiction of the United 
States and against the territory and dominions of the king of the United 
Kingdom of Great Britain and Ireland, a foreign prince with whom 
the United States of America at ail times mentioned in the indictment 
hâve been and now are at peace. 

The indictment allèges that the défendants, and each of them, well 
knew and believed that for the purposes of carrying on the military 
opérations by land and sea of the forces of the empire of Germany 
it was at ail times désirable and necessary that spies should be sent 
within the borders of the said United Kingdom of Great Britain and 

$=>For other cases see satne toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
241 F.— 27 
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Ireland, ând that spies should transmit from within said kingdom, 
,to the military and naval officiais of the empire of Germany, infor- 
mation concerning divers matters and things occurring within said 
United Kingdom of Great Britain and Ireland, such as the dates of 
the sailing of merchant ships, the conditions under which the civil and 
military population within the said kingdom were living, the apparent 
amount of foodstuffs available for consumption within the said United 
Kingdom, and the amount of distress and want that might be caused 
within the said kingdom by the efforts of the naval force of the em- 
pire of Germany to prevent the passage of ships to the ports of said 
United Kingdom of Great Britain and Ireland. 

The indictment proceeds to allège that the défendants within the 
Southern district of New York did willfully, knowingly, unlawfully, 
and feloniously begin and set on foot a military enterprise to be car- 
ried on from the territory of the United States, to wit, to send 
from the Southern district of New York against said United King- 
dom of Great Britain and Ireland spies who were to prétend to be 
solely engaged in writing articles for newspapers within the United 
States of America and elsewhere, and who were to be equipped with 
passports, letters, and documents indicating that they were, in truth 
and in fact, correspondents of newspapers within the United States 
of America, and thereby be enabled to sojourn within said United 
Kingdom, and who were there to obtain information regarding said 
various matters above set forth that would be of importance to the 
military and naval forces of the empire of Germany, and who were 
then to transmit said information so to be obtained and acquired by 
the use of secret and surreptitious means to persons who were to be 
sojourning in Holland and Denmark, and said persons so sojouming 
in Holland and Denmark were then to transmit the said information 
obtained by the said spies in England to the military and naval au- 
thorities of the empire of Germany, for the use of the said military 
and naval authorities in their military opérations against the United 
Kingdom of Great Britain and Ireland. 

The indictment further allèges that in pursuance of, and for the 
purpose of setting on foot, said military enterprise, and to effect the 
object thereof, the défendant Sander, on the 15th day of Atigust, 1916, 
within the Southern district of New York, engaged and employée! 
the défendant Bacon to go from the United States to the territory of 
the United Kingdom of Great Britain and Ireland, there to act as a 
spy to obtain, and acquire and transmit, information of the kind and 
character hereinbefore set forth; that for the purpose of setting on 
foot said military enterprise, and to etïect the object thereof, the de- 
fendants Sander and Wunnenberg instructed défendant Bacon, and 
the said défendant Bacon learned from the défendants Sander and 
Wunnenberg, various plans and methods by which the said enterprise 
could be carried out and effected, and, among other things, the de- 
fendants Sander and Wunnenberg talked to the défendant Bacon, and 
the défendant Bacon learned from the défendants Sander and Wun- 
nenberg, the use of a writing fluid which became invisible until cer- 
tain chemicals were applied to the paper upon which the writing fluid 
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was used ; and the said défendants Sander and Wunnenberg f urnished 
the défendant Bacon a quantity of the writing fluid, and gave him 
information, which the défendant Bacon learned from Sander and 
Wunnenberg, as to the names of persons in HoUand and Denmark 
to whom letters on apparently trivial subjects could be written and 
upon which letters, by use of the invisible writing fluid, information 
of military value could be transmitted to said persons in Holland and 
Denmark by défendant Bacon in England, to be by said person or 
persons in Holland and Denmark forwarded to the military authorities 
of the German Empire ; the défendants Sander and Wunnenberg f ur- 
nished the défendant Bacon sums of money sufficient to defray the 
expenses of his journey and his expenses while sojourning in Great 
Britain ; that défendant Bacon on the 21st of August, 1916, in the 
Southern district of New York applied to the authorities of the United 
States for a passport to enable him to visît the countries of Great 
Britain, Holland, France, and Switzerland, in which said application 
he declared that he was to sail from the port of New York on board 
the vessel Niew Amsterdam on August 25, 1916; that the défendant 
Bacon, after he had received from défendants Sander and Wunnen- 
berg the above instructions and the money above mentioned, sailed 
from the Southern district of New York on the 2Sth of August, 1916, 
thereafter sojourning in London and elsewhere within the said United 
Kingdom of Great Britain, pretending to be a newspaper correspond- 
ent and writer of magazine articles, but obtaining and collecting the 
information of the character above mentioned, and from time to time 
thereafter transmitting that information to divers persons then so- 
journing in Holland and Denmark, which information was by those 
persons transmitted to various officiais of the empire of Germany. 

The défendants Sander and Wunnenberg hâve demurred to the 
foregoing indictment on five différent grounds. The only matter 
which it seems necessary for me to discuss is whether the indictment 
as a whole allèges a violation of section 13 of the United States Crim- 
inal Code, and that gênerai objection cornes down, in my opinion, to 
the single question as to whether the sending out of a spy or spies to 
the dominions of a country with which we are at peace comes within 
the prohibition of this statute. 

There are numerous cases holding that the expédition or enterprise 
aimed at by this statute must be of a substantial military character ; 
that if a number of men went upon it, they must answer in a fair way 
the description of soldiers, and must hâve some discipline, anns, and 
concert of action. Thèse cases, I believe, ail relate, however, to the 
portion of the statute which deals with a militafry expédition. This 
feature of the statute is distinguished from the language therein pro- 
hibiting a military enterprise, and the matter is discussed b}"- the Su- 
prême Court of the United States in Wiborg v. United States, 163 
U. S. 632, 16 Sup. Ct. 1127, 1197, 41 L. Ed. 289. I think the test was 
properly laid dovi^n in this court by Judge Wolverton in the case of 
United States v. Tauscher (D. C.) 233 Fed. 597, and applied by me 
at the trial, and that test (although in the case of United States v. 
Tauscher there was a military expédition, as well as enterprise) is: 
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What is the substantial character of the act ? Was the act one which 
can fairly be considered as an accompaniment of military opérations, 
so intimately connected with them that it forms a natural, if not in- 
évitable, part of such opérations?- And were the person or persons 
engaged in it such persons as are reasonably to be regarded as part 
of a mihtary or warlike enterprise? 

If I am right in this définition, it seems to me that no one can dis- 
pute that spies are, and from time immémorial hâve been, essential ac- 
companiments of armies and military expéditions and enterprises of 
ail kinds. I do not think that the fact that Bacon was the only per- 
son sent out as a spy, even though the allégation in the indictment that 
it was arranged to send others be disregarded, can make any différ- 
ence. If we were dealing with a military expédition, the word would 
probably call for several persons. It cannot, for a moment, be con- 
tended that an aviator, who started from New York in an armed aéro- 
plane alone to throw bombs upon the city of Montréal or the city of 
Mexico, would not be engaged in a military enterprise. 

During the argument I illustrated my belief that spies are persons 
who may engage, and who do engage, in a military enterprise, by sug- 
gesting that, if those who besieged a city should send in a spy to ob- 
tain information as to the food supply, he would clearly be in the 
same category as any other soldier, excepting that he would suffer the 
death penalty by military authority when he was caught. In other 
words, the moment it is admitted (and the allégations of the indictment 
must be taken at their face value) that the défendant Bacon was a spy, 
that moment he becomes in every sensé, so far as the statute is con- 
cerned, a soldier, and part of the military. 

Nor do I mean to say that a person is not within the inhibitions of 
the act who is not within the précise category of a soldier or spy. The 
act prohibits a military enterprise, which the Suprême Court has de- 
fined as "a martial undertaking, involving the idea of a bold, arduous, 
and hazardous attempt." Wiborg v. United States, 163 U. S. 650, 
16 Sup. Ct. 1134, 41 I,. Ed. 289. It would seem évident that a person 
who inaugurâtes within the United States any act of a warlike nature, • 
to be carried on thence against the territory or dominion of a foreign 
State with which tliis government is at peace, is denounced by the 
statute. 

I hâve wished to point out that the words "military enterprise," 
while including a military expédition, hâve been held by the Suprême 
Court to give a wider scope to the statute than the latter term, and 
that a "military enterprise" may consequently include various under- 
takings by single individuals, as well as by a number of persons. 

For the foregoing reasons the démarrer is overruled. 
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OUNEO IMPORTING CO. v. AMERICAN IMPORTING & TRANSPORTA- 
TION 00. et al. 

(District Court, S. D. New York. December 30, 1916.) 

JUDQMENT ©=3695 — PERSONS CONCLUDED PrIVITY — AGENT OF PAETT. 

In an action by the owner of a vessel agalnst a tlme cbarterer to re- 
cover cbai-ter hlre, défendant pleaded as a set-off a claim for damages 
because of the unseaworthy condition of the vessel during a part of the 
charter period, which daim was adjudlcatcd. Belê, that such matter was 
res judicata, not only between the parties, but also between the char- 
terer and the managing owner of the vessel, who as agent executed the 
charter, and that in a subséquent suit by a subcharterer agalnst the 
charterer to recover damages alleged to hâve resulted from the unsea- 
worthiness of the vessel during the same charter period, the charterer 
could not bring in the agent under aduiiralty rule 59. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1218.] 

In Admiralty. Suit by the Cuneo Importing Company against the 
American Importing & Transportation Company, with Daniel Bacon, 
impleaded. On exception by respondent to answer of the impleaded 
respondent. Exception overruled. 

Twyman O. Abbott, of New York City, for the motion. 
James A. Fechtig, Jr., and Ralph J. M. Bullowa, both of New York 
City, opposed. 

t 

MAYER, District Judge. The petitioner (hereinafter called Ameri- 
can), excepts to the plea of res judicata raised by Daniel Bacon, man- 
aging owner of the steamship Banes, in paragraph 10 of his answer 
to the pétition as f oUows : 

"Tenth. That on or about the Ist day of November, 1009, an action was 
commenced in the superior court, Suffolk county, commonwealth of Massa- 
chusetts, by the Banes Steamship Company, as owner of the steamship 
Banes, against the petitioner. That thereafter sald petitioner, on or about 
the Ist day of December, 1909, filcd its answer and set-off. Said answer and 
set-oiî alleged that the Banes Steamsliip Company did not malntain the 
steamship Banes in a thoroughly ellicient state of hiiU and machinery, and 
as a resuit thereof the défendant, the petitioner herein, was damaged. Said 
action was duly tried in the commonwealth of Massachusetts, in said superior 
court, and a judgment rendered in favor of tlie plaintiff herein. That the 
Banes Steamship Company and the respondent are in privity. That the mat- 
ters herein alleged are res adjudicata." 

On February 27, 1909, Bacon, as agent for the Banes Steamship 
Company, a New Jersey corporation, owner of the Banes, chartered 
said steamer to American under the usual government form for a term 
of seven months in the West India fruit trade, beginning the latter part 
of March, 1909, when ready. It seems that the vessel was delivered 
on or about March 17, 1909, so that the charter expired on or about 
October 17, 1909. The charter required the owners to maintain the 
hull and machinery in a thoroughly efficient state and to maintain the 
boilers in a condition to bear a working pressure of at least 60 pounds 
continuously. 

€=3F0T otber cases <ee aome toplc & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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Subsequently American subchartered the Banes to the libelant, Cuneo 
Importing Company (hereinafter called Cuneo), for the same purpose 
and under.the same conditions and terms upon which American h ad 
chartered the steamer from Bacon. On or about November 1, 1909, 
Banes Steamship Company commenced an action against American 
in the superior court, Suffolk county, commonwealth of Massachusetts, 
for unpaid charter hire under the charter hère referred to, and on or 
about December 1, 1909, American filed its answer and set-off. The 
action was duly tried in the Massachusetts court and a final judgment 
rendered in favor of the Banes Steamship Company. The présent libel 
of Cuneo is against American, and American has filed its pétition un- 
der admiralty rule 59, praying that Bacon may be proceeded against 
in this suit for the damages alleged to hâve been sustained by Cuneo, 
and that Cuneo recover its damages herein against Bacon. 

The déclaration of the plaintiflf (Banes Steamship Company) in the 
Massachusetts action set forth "that on or about the 27th day of Feb- 
ruary, A. D. 1909, through its agent in that behalf duly authorized," 
it made the charter hère under considération with American. Recov- 
ery was sought for charter hire for one month, one day, and two hours. 
There was no controversy as to the one day and two hours, but the dis- 
pute was concerning the one month, beginning September 17 and ending 
October 17, 1909. The case was tried before the superior court with- 
out a jury, and the court found for the plaintifif. The défendant (Amer- 
ican) in the Massachusetts action, in addition to a gênerai déniai, set 
up a counterclaim or set-off in the following language : 

"And the défendant further says that the plalntiff dld not maintaln the 
said vessel In a thoroughly efflcient state in huU and machinery for and 
during the term of said charter party, and dld not malntain her boilers In a 
condition to bear a working pressure of at least 60 pounds during the ichole 
of said term, but dld permit said vessel to become and to remain ont of re- 
pair and in an improper and Ineltlelent condition, In conséquence of which 
the défendant was unable to use said vessel during a considérable part of 
said term, to the great damage of the défendant." (Italics mine.) 

It will be noted from the italicized portions of the answer that the 
issue raised by the counterclaim or set-off went to the whole term of 
the charter party, and the défendant asserted in its déclaration in set- 
off that the plaintiff owed it the sum of $3,644.14 according to an an- 
nexed account, and this annexed account takes in alleged items for 
damage occurring in July, August, September, and October, 1909. 

By a substituted déclaration in set-off, défendant asked "in recoup- 
ment and set-off" for $3,644.14; the substituted déclaration apparently 
adding only the words, "in recoupment and in set-off," and to the sub- 
stituted déclaration there was annexed an account for the same items 
as in the original set-off, but somewhat more elaborately set forth. 
The court made findings of fact as foUows : 

"That the plaintiff [the Banes Steamship Company] malntalned the char- 
tered vessel in a condition fit for the servlc-e for which it was chartered dur- 
ing the whole time of the charter party, exceptlng during certain periods 
wlien necessary repairs were belng made. The parties bave agreed to the 
déductions for ail times when such repairs were belng made, before August 
1909, with one exception. The défendant clalms that It was entltled to a de- 
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duction for the loss of 1% days at Jamalca. The court flnds that It is en- 
titled to a déduction for the loss of 10 hours at that place. 

"The defeudant is entitled to a déduction for tirae lost during repairs and 
while the owners were securing a compétent engineer In PhiladelpMa, from 
August 16, 1909, to August 21, 1909, 5 days, at $83.87 per day. 

"The court flnds that at ail other times the vessel was fit for the service 
it was chartereê to perform. 

"The court flnds that the vessel was in an unseaworthy condition when 
ordered by the défendant to sali on August 16th, but that this was due to the 
fact that certain repairs were needed. Thèse repairs were completed withln 
a reasonable time, namely, on August 19th, and the vessel was then in a sea- 
worthy condition, and contlnued to be so until the expiration of the charter 
party. 

"The court rules that the défendant did not hâve the right to cancel the con- 
tract at this time. It is fully compensated by not belng requlred to pay rent 
or hire during this period as provided in paragraph 7 of the charter party. 

"On August 28th the défendant ordered the vessel to sali for Port Maria. 

"On September 24th the défendant requested the plaintlff to secure frelght 
for return trip from Port Maria. 

"This last request was complied wlth, and the vessel was chartered to the 
Lanasa & Goffe Steamship Company for this return trip, and the défendant 
Is entitled to hâve eredited to its account the amount received by the plain- 
tifC for this trip. 

"The court flnds that the plaintiff Is entitled to recover the amount elaira- 
ed to be due in its déclaration, and that the défendant is entitled to the 
crédits stated in the plaintiff's déclaration, leaving a balance of $1,372.77, 
to which interest is to be added from the date of the writ. 

"Vpon the défendant'» déclaration in set-off it is entitled to recover nothing." 
(Italics mine.) 

An appeal was taken from the judgment of the trial court, and that 
judgment was affirmed; Morton, J., writing Ihe opinion, which is re- 
ported in Banes S. S. Co. v. American Importing &. Transportation 
Co., 209 Mass. 96, 95 N. E. 107, and a copy of which is in this record. 

Counsel for American contends, in effect, that the only question in 
issue which was determined by the appellate court was as to the char- 
ter hire for the one month and one day and two hours, or rather for 
the one month beginning September 17 and ending October 17, 1909. 
In order to détermine what is found by a court, we must look to the 
judgment roli, by whatever name called, in any class of litigation or in 
any jurisdiction. The opinion of the court may be of assistance, but it 
does not détermine what has been adjudged or decreed. This propo- 
sition is so familiar and fundamental that neither authority nor discus- 
sion is necessary. It seems to me entirely clear that the judgment of 
the Massachusetts court disposed, for a!l time, of the daim that the ves- 
sel did not maintain her boilers, etc., and is res judicata as between the 
parties or privies to the Massachusetts action. 

In the case at bar the libel asks for damages for acts asserted to hâve 
been donc in July, 1909, or, in ofher words, during the life of the char- 
ter hère under considération ; but what is alleged to hâve happened was 
caused by the same breach as that considered in the Massachusetts 
case, viz., unseaworthiness, and I am of opinion that the subject-mat- 
ter judicially determined in the Massachusetts case is the same as that 
set forth in the libel in this case. Straus v. American Publishers' 
Ass'n, 201 Fed. 306, 119 C. C. A. 544; L. Bucki & Son Lumber Co. v. 
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Atlantic Lumber Co., 109 Fed. 411, 48 C. C. A. 455 ; The City of Lin- 
coln (D. C.) 25 Fed. 835. 

The impleaded respondent in this case is the agent of the Banes 
Steamship Company. The déclaration in the Massachusetts case set 
forth that the Banes Steamship Company was the owner of the Banes 
at ail times mentioned therein, and that Bacon, as its duly authorized 
agent, entered into the charter party with American. It is évident, 
tlierefore, that Banes Steamship Company and Bacon are principal and 
agent, and, had the Massachusetts case gone against the steamship Com- 
pany, its agent would not hâve had any cause of action on its behalf 
for the same matter, 

Cuneo, of course, has its cause of action against American; but 
American cannot, by indirection, defeat the efïect of res judicata by 
bringing Bacon into this litigation under the fifty-ninth rule. 

As appears from the opinion in The Banes, 221 Fed. 416, 137 C. C. 
A. 214, American by mesne assignment transferred its claim to Cuneo. 
There is no allégation that Cuneo so assigned the cause of action to 
American; if it did so, American would be in privity with Cuneo so 
far as the Banes action is concerned, the assignment being subséquent 
to the commencement of the suit. In fact, the situation is that Cuneo 
seeks to hold American liable, and is presumably indiffèrent to the re- 
lations of responsibility and liability which may exist between Ameri- 
can and Bacon. American, however, has attempted to vouch in Bacon, 
so that Bacon may be held liable for the very breach disposed of by 
the Massachusetts action. It is familiar doctrine that the court will not 
be concerned with the formai title of a suit or action, nor with the 
manner in which the parties are arranged. It will always look to the 
true relation ofthe parties, and, this being so, American cannot ac- 
complish with the aid of the fîfty-ninth rule what it could not accom- 
plish in a direct litigation between it and Bacon. 

The exception is overruled. 
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TINITED STATES v. DOMINION OIL CO. et aL 

(District Court, S. D. California, N. D. March 5, 1917.) 

No. 58. 

1. Injtjnction ©=5155 — Receivebs ©=546 — Suit bt United States roB Pos- 

SE.ssiON or OïL Lands— Preli>[inaby Injunction. 

lu a suit by the United States to recover cil land, which was subject 
to tlie withdrawal order of the Président of September 27, 1909, but in 
the possession of défendants, claiming nnder prlor locations, and who 
hâve drilied and are operating producing wells thereon, the court will 
not grant a preliminary Injunction to stop such opération, which would 
work iiTeparable injury and be detrimental to whichever party is suc- 
cessful, even though under prlor décisions it seems probable that com- 
plainant will recover ; nor will it appoint a receiver to operate the 
wells, where it is being done by défendants in an efficient and ecoiiom- 
Ical manner, if they are able and willing to furnisli a bond to pay any 
judgment which may be recovered against them because of their con- 
tinued opération. 

■ [Fa\. Note. — For other cases, see Injunction, Cent. Dig. § 339 ; Re- 
ceivers. Cent. Dig. § 70.] 

2. Uniti:d States ©=3126 — Actions by — Uights as Litigant. 

The government of the United States in such case possesses no greater 
or différent rights than a private litigant, seeking similar relief. 
[Ed. Note. — For other cases, see United States, Cent. Dig. § 115.] 

S. Injunction @:=5l37(4) — PReliminart Injonction— Iîestraininq Use of 
Peopertt by Claimant in I'ossession. 

Possession of property under claim of title, with the accompanying: 
presumptive right of ownership, carnes with it a right to the use and 
enjoyment of such property until, by due proeess of law and after fuit 
hearing, it bas been finally adjudged that such claim of titlé iS' un- 
founded. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 309.] 

In Equity. Suit by the United States against the Dominion Oil Com- 
pany and others. On motion by complainant for preliminary injunc- 
tion and receiver. Motion denied, on condition. 

E. J. Justice, of Greensboro, N. C, A. E. Campbell, of San Luis 
Obispo, Cal., and Frank Hall, of San Francisco, Cal., for the United 
States. 

A. L. Weil, of San Francisco, Cal, Andrews, Toland & Andrews, 
of Los Angeles, Cal., and J. R. Pringle, of San Francisco, Cal, for 
défendants. 

BLEDSOE, District Judge. This is a "withdrawal case," similar 
in ail its essential attributes to cases heretofore considered by this 
court (U. S. V. McCutchen [D. C] 234 Fed. 702; same case on final 
hearing [D. C] 238 Fed. 575 ; United States v. Stockton Midway, 
240 Fed. 1006), involving a quarter section of land in the California oil 
fields. The matter arises upon application by the government for an 
injunction and receiver pendente lite. 

<g=»For other cases see same toptc & KBY-NUMBER in aU Key-Numbered Dlgeato & Indexe». 
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[1] As îndicated by the character of the case, though location no- 
tices had been posted, at the time of the executive withdrawal order 
of September 27, 1909 (see U. S. v. Midwest Oil Co., 236 U. S. 459, 
35 Sup. Ct. 309, 59 L. Ed. 673), no discovery of oil had been made, 
and neither on, nor before, nor for a considérable period after, the 
date mentioned, was "diligent prosecution of work leading to a dis- 
covery of oil or gas" in progress on the property. A well vi^as begun 
and oil actually discovered therein in 1910. Subsequently several other 
wells were drilled by défendant operating companies, and production 
therefrom is now being had in substantial quantities. No fraud of 
any sort is charged in the bill with respect to the acquisition or as- 
serted title on the part of défendants to the land. As affects the own- 
ership of and right to the land, the only questions involved and to be 
tried upon final hearing are whether défendants had made a discovery 
on the land prior to the withdrawal, or were on that date and continu- 
ously thereafter engaged in diligent prosecution of work leading to 
such a discovery. 

Défendant operating companies, against whom provisional relief is 
asked, are asserted to be "solvent" concems, meaning, presumably, 
that they hâve a présent ability to pay their lawful obligations. They 
are engaged in operating the properties involved — are taking oil there- 
from and converting it or its proceeds to their own use. This is be- 
ing done upon property which, under the showing thus far made, prob- 
ably on final hearing will be adjudged to belong to the govemment, in 
virtue of its proprietary ownership thereof and withdrawal of the same 
from public settlement previously to any valid minerai location there- 
on. U. S. v. McCutchen, supra; U. S. v. Stockton Midway Co., su- 
pra. Ordinarily, of course, in such an instance, the court would en- 
join the further appropriation of the substance of the property — the 
thing which gives it its value, viz. its oiL content — as constituting waste. 
The court, however, feels impelled to take judicial notice of the fact, 
gleaned from évidence adduced in thèse oil cases, that upon the sink- 
ing of a well into the oil sands, and the conséquent production of oil 
therefrom, a stoppage of the opérations of the well almost inevitably 
produces irréparable as well as incalculable injury to the property. 
This resuit accrues because of an infiltration of water into the oil sands, 
because of interférence with the established channels conveying the 
oil toward the well, and, not infrequently, because of depletion of the 
oil measures through opérations on adjoining properties. Under the 
circumstances, then, the court will not, even in the face of the obvi- 
ons waste being committed, issue its injunction. So to do would be to 
damage both parties and benefit neither. In addition, for the reasons 
above adverted to, so ta do would be to enjoin the défendants from 
doing the précise thing the government, from motives of obvions self- 
defense, would be compelled to do, were it even now in possession of 
the property. 

[2] This leaves the question of whether or not a receiver for the 
property should be appointed. Suggestion has been made in thèse 
oil cases that, in conséquence and in furtherance of the announced 
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and commendable conservation policy of tlie government wîth respect 
to its oil lands in connection with its naval reserves and otherwise, the 
court ought, practically in every instance, to appoint its receiver pen- 
dente lite to operate and control oil properties upon which wells hâve 
been sunk by operating companies, who apparently are acting with- 
otit right as against the proprietary claims of the government. Such 
suggestion, however, has not found favor with this court. I conceive 
it to be clearly established, both upon reason and authority, that the 
government, in such a case as this, and even under circumstances so 
persuasively in its favor, possesses no higher or différent rights than 
a private individual seeking similar relief would possess. The fact 
that the securing or conserving of oil as a fuel for its navy, whereby 
it may properly défend or even perpetuate itself, is involved, does not 
add to its rights in this court nor change its character as a suitor. 
What it may do because of military necessity through its executive 
branch does not hère concem us. 

Unlese we are to disregard established and accepted canons of con- 
stitutional guaranties and overlook fondamental features of the social 
contract, in a court of justice, due and proper attention at ail times, 
even as against the proprietary claims of the sovereign govemment, 
must be accorded to the rights of private property; an individual in 
the ownership of his private property is just as much entitled to pro- 
tection against trespass where the government is involved as he is 
where other individuals are involved. Acting through its judicial arm, 
the govemment has no greater license to vioiate his rights, which are 
guaranteed in the fundamental law of the land, than has a private 
party. Because of such considérations, this court, in this as in other 
instances of a similar nature, feels it its duty to refrain f rom appoint- 
ing a receiver, except in the event that such appointment is strietly 
necessary in order that the fruits of a judgment, probably to be recov- 
ered by the party applying for such appointment, may not be lost. 

[3] Possession of property, with an accompanying presumptive 
right of ownership, such as exists in the case at bar, carries with it 
a right to the use and enjoyment of such property until by due process 
of law and after full hearing it has been finally adjudged that such 
possession and claim of title are unfounded. The court should not, 
even by its mère provisional decree, seek to interfère with such sub- 
stantial right of enjoyment, except in the face of the strict necessity 
which demands such course. As was so aptly said by the Suprême 
Court of Georgia, in Crawford v. Ross, 39 Ga. 44: 

"The high prérogative act of taking property ont of the haiids of one, amî 
putting It in pound, under the order of a judge, ought not to be takeu, ex- 
cept to prevent mauifest wrong, tmmineutly iuipending." 

With the sentiment and spirit of that déclaration of the law I ani 
in entire accord. The évidence taken at the hearing shows that, though 
the défendant operating companies are actually operating producing 
wells upon this land and removing the oil therefrom, yet they are do- 
ing this in a satisfactory, efficient, and economical manner. They are 
doing it just as capably, just as agreeably to the rights of the gov- 
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ernnient in this respect, as a receiver or the government itself could 
do it. The court will take judicial knowledge of the fact that there 
are but a very few purchasing agencies in the California cil fields, 
and it will take judicial knowledge of the fact, as, in fact, it is to be 
presumed, that adéquate records of production and sales of oil are 
made from day to day, in due course. There can be no doubt, there- 
fore, in my mind, that, in so far as the wells themselves and the ques- 
tion of the amount of oil taken therefrom are concerned, the rights 
of the government, if it be successful upon final hearing, will be as 
well taken care of under présent management and opérations as if a 
receiver were in charge. 

Assuming the government to be successful, there will be, however, 
in due course, an accounting between it and thèse défendants. It will 
not do to say that, because they are solvent now and hâve solvent 
stockholders, the government is to be required to submit to a suit in 
the future, either against the respective défendants or as against their 
stockholders upon a statutory liability. The rights of the government 
require that its claims and its ability to recover ample and adéquate 
restitution from the défendant companies, in the event that it is suc- 
cessful on final hearing, should be recognized and made secure at this 
time. Though the défendant companies are solvent now and hâve a 
présent ability to pay their debts, thàt in itself is no proof, nor at ail 
persuasive, of the fact that a similar ability would exist at some dis- 
tant point in the future, especially when their probable liabilities to 
the government are increasing with each day's opérations. 

My conclusions, then, are that it would be unwise to issue an in- 
junction ; the necessities of the case as now existing do not require 
the appointment of a receiver to manage and operate the property; 
some indemnity, however, should bp provided for the government, so 
that it may reasonably expect restitution in the event of its ultimate 
success. In this behalf it would, seem proper that the respective op- 
erating défendants should furnish a bond, to be renewed from year 
to year, conditioned that they will pay to the government the amount 
of any judgment it may secure as against them because of minerai 
hereafter to be extracted from the land in question and appropriated 
to their own use. If the parties can stipulate as to the form and 
amount of such a bond, the court will be glad to enter an order in ac- 
■cordance therewith. If it be impossible for them to agrée, the court 
itself will take évidence and frame an appropriate order. In the 
event of a refusai, or the inability, of the respective défendants to give 
such bond, the court will order the impounding of the oil obtained from 
the premises, or the money derived thei^efrom, or, as a last resort, 
but as the only one properly protective of the rights of the government, 
will appoint a receiver as in other cases. 

Application for either one of the alternative orders above mentioned 
may be made to the court, and if not so made within 15 days from 
date hereof the order last mentioned will be entered. 
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PATERLINI et ux. v. MEMORIAL HOSPITAL ASS'N OF MONONGAHELA 

CITY et al. 

(District Ck)urt, W. D. Pennsylvania. October Term, 1914.) 

No. 1201. 

Oharities <S=345(2) — Hospitals — Actions for Death — Sufficienct of Evi- 
dence. • 

Evidence held Insufliclent, as matter of law, to sustain allégations ot 
négligence against a hospital association in au action to recover for the 
death of a patient whichi resulted from poison given to him by a nurse 
through mistalce, under the rule that In case of the négligence of a 
servant while engaged In administering a charity the doctrine of re- 
spondeat superior does not apply. 

[Ed. Note. — For other cases, see Charities, Cent. Dig. § 103.] 

At L,aw. Action by John Paterlini and wife against the Mémorial 
Hospital Association of Monongahela City, Pa., and others. Judg- 
ment for défendants, and plaintiffs move for a new trial. Denied. 

For prior opinions, see 229 Fed. 838, and 232 Fed. 359, 146 C. C. 
A. 407. 

Arthur O. Fording, of Pittsburgh, Pa., for plaintiffs. 
Mcllvain, Murphy, Day & Witherspoon and Andrew M. Linn, ail of 
Washington, Pa., for défendants. 

THOMSON, District Judge. We are asked in this case to grant a 
new trial, on the ground that the court erred in giving binding instruc- 
tions in favor of the défendants when the cnse was one for the jury. 
Although the facts were not in dispute and the case rested on the évi- 
dence adduced by the plaintiff, it is insisted that thèse facts established 
négligence on the part of défendants, or at least that reasonable men 
might differ upon the question as to whether there was négligence or 
not, and therefore, that the détermination of the question was for the 
jury. This gênerai principle, under the authorities, may be conceded ; 
but in order to deteiTnine whether négligence has been shown, or facts 
from which négligence can be fairly inferred, it is necessary to con- 
sider both the pleadings and the évidence offered in support of the 
plaintiffs' averments. Much testimony was admitted by the court over 
défendants' objection, as I was anxious in view of the opinion of the 
Circuit Court of Appeals on the demurrer (232 Fed. 359, 146 C. C. A. 
407) to give the plaintiffs every opportunity to produce ail their évi- 
dence bearing on the question of négligence, reserving, of course, the 
right to pass upon its competency and légal effect when the testimony 
was ail in. This case is not so exceptional in its character that it is not 
to be governed by the well-recognized principles of pleading and pi^ac- 
tice. The défendants in this case, as in every other, were entitled to be 
informed by the plaintiffs' déclaration of the négligence which was 
charged against them, so that, being informed with reasonable exact- 
ness, they might be able to properly prépare their défense thereto, 

^sjFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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When the négligence is defined in the déclaration with that definiteness 
which the law contemplâtes and intends, it becomes a guide in deter- 
mining the competency of the évidence, and évidence which does not 
tend to establish the particular négligence charged is not compétent, 
and should be excluded. With this principle in mind, and that other, 
that the allegata and probata must agrée, let us look briefly at the négli- 
gence charged and the proof offered in support of it. 

Turning to the amended déclaration which took the place of the orig- 
inal, the former being entirely too vague and indefinite, it is admitted 
that the decedent's death was directly caused by the négligence of the 
nurse charged with the care of the patient, in attempting to administer 
some medicine prescribed for him she negligently gave to the patient 
instead a dose of bidiloride of mercury. This averment is foUowed by 
some charges of négligence on the part of the défendants, so very gên- 
erai in their nature as to give the défendants no notice of the character 
thereof . Thèse averments are as f oUows : 

"(1) The said défendants were grossly négligent in tlie management of thf 
said hospital in beeplng such violent poison as bichloride of mercury in such 
elrcumstances as to allow a nurse, whether eareful or négligent, to make 
such a mlstake. 

"(2) The said défendants were grossly négligent in so conducting the process 
of removing the activities of the said hospital from one building to another as 
to make such mlstake possible. 

"(3) The said défendants were négligent in the employment of persons 
charged with the direct management of the said hospital, and especially those 
charged with the duty of its said removal. 

"(4) The said défendants were négligent In failing to provide for the said 
patient a safe environment for hls care." 

The pleader, recognizing that thèse averments were too gênerai to 
meet the requirements of pleading, undertook to specify the actual nég- 
ligence relied upon as f oUows : 

"To be more spécifie in respect to the said négligence of the défendants: 
Whereas it is a custom among hospitals for those persons who are investeO 
with the management thereof to provide in each such hospital a separate 
cupboard or closet for the safe-keeping thereln of such poisons as must be had, 
and for keeping them separate and apart from ail other drugs, médianes, and 
supplies, and to keep such cupboard or closet securely locked with a single 
key thereto in the custody of some one person charged with the responsl- 
bility thereof, so that no physician or nurse, elther by design or mlstake, 
could obtain any poison in such Jiospital without applying therefor to 
the custodlan thereof, by which customary précaution the danger of acci- 
dent or mlstake in the use of poisons is reduced to a minimum ; and 
whereas the said custom bas prevailed throughout the commonwealth for 
many years, and at ail the times herein referred to was a well-known custom 
and universally obaerved ; and whereas thèse défendants, prior to the times 
herein referred to, had themselves observed the said custom ; and whereas the 
observance of the said custom and the separate storage of poisons under lock 
and key is always a simple and obvions expédient, and a well-known pré- 
caution, and is at ail times convenieut, inexpensive and efficient — yet, not- 
withstanding the said universal custom and their own former observance 
thereof, and notwithstanding the inereased and unusual danger involved in a 
neglect of such custom during the process of removal of tiie said hospital from 
one building to another, and notwithstanding ail the premises, the said cor- 
porate défendant and its said trustées, and each and every of them, did so 
grossly neglect the said customary précautions as that in the said removal 
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tliey allowed ttie stock of poisons then on hand to be taken out of thelr ac- 
customed depository for the puriwse of removal, and fx) be removed wlthout 
being thns protected, and after removal to the sald new building to be left 
wlthout such separate care and wlthout the usual protection of lock and key 
for a long period of tune, to wit, for two days ; and the said stock of poisons 
thus on hand for use in said hospital had been thus negligently allowed to be 
wlthout the sald customary protection for two days betore the occurrence of 
the said mlstake which caused the death of the patient aforesaid." 

Hère, then, we hâve the charge that there existed the well-known 
and universally observed custom in hospitals of keeping under lock 
and key ail poisons which must be had, separate and apart from ail 
other drugs, medicines, and supplies. That this condition was not only 
well known, but that previous to the time of the accident had been ob- 
served by the défendants ; that they neglected the said customary pré- 
cautions, and in the removal of the hospital took the poisons out of 
their accustomed depository in the removal, and left them without the 
usual protection of lock and key for a long time, to wit, the period of 
two days. This is the négligence charged against the défendants, and 
the ground for their liability to answer for the négligent act of the 
nurse in administering the poison by mistake. 

The proofs wholly fail to establish thèse allégations of négligence. 
Plaintifïs' undisputed testimony shows : 

First. That in the old hospital the nonpoisonous medicines were kept 
in an unlocked closet. In the new hospital they were kept in a closet, 
one on each floor, under lock, the key being in the possession of the 
particular nurse in charge of that floor.. 

Second. Both in the old and the new hospital, the poisons, in tablet 
or crystalline form, were kept in a stock or supply room, which was 
kept locked, the key being in the possession of the superintendent. 

Third. In both the old and the new hospital, the poisonous solu- 
tions which were used, not for medicines, but for external applica- 
tion in connection with opérations, were kept in the operating room in 
bottles properly labeled, not under lock, for ready use in emergencies, 
and with thèse were certain other solutions nonpoisonous, such as salts 
used for like purposes. Not a word of testimony was ofïered to show 
that any custom to safeguard the handling of poisons existed any- 
where, that was not observed by the défendants, and the superintend- 
ent, whom the plaintifïs called and who was conceded of record to be 
compétent, and who had expérience in Europe as well as in this coun- 
try, testified that she never knew of the solutions used in the operating 
room of any hospital to be kept under lock and key, stating in connec- 
tion with this testimony her reason therefor. In other words, plain- 
tiiïs' proof wholly failed to sustain their allégations. Without stop- 
ping to consider the authorities, I think they ail agrée that for the nég- 
ligence of a servant while engaged in administering a charity, the doc- 
trine of respondeat superior does not apply. Certainly not, unless there 
were shown to be négligence in the sélection of the servant. Hère it is 
conceded that the négligence of the nurse was the direct cause of the 
death. There is neither allégation nor proof of any négligence in the 
sélection of the nurse. It is conceded that the superintendent was com- 
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pètent, and shown that she was a person of wide expérience. In her 
care were placed the internai opérations of the hospital, including the 
sélection and charge over the nurses. Ail the medicines intended for 
internai use, both poisonous and nonpoisonous, were kept in closets un- 
der lock and key; those intended for external application, to be used 
under the direction of physicians and trained nurses, were kept there, 
as elsewhere, in the operating room for ready use. No medicines were 
kept in the operating room. The nurse whose neglect caused the in- 
jury, without right or authority went to the operating room, saw there 
a bottle of "mag" salts and a bottle of bichloride of mercury, each bot- 
tle properly labeled, and thus she was not deceived as to the contents 
of the bottles. Acting thus without right or autliority, in searching for 
medicines where she had no right to go, and then blundering in picking 
up the wrong bottle after its label had informed her of its deadly con- 
tents, it becomes clearly apparent that the distressing accident was due 
solely and only to the négligence of the nurse. 

If the question of négligence under the above facts were submitted 
to the jury, it is possible that a jury might reach another conclusion. 
This chiefly because there would be a natural tendency to charge 
against the défendants the négligence of the nurse ; to hold the employ- 
er liable for the acts of the employé. But, applying the law as I under- 
stand it to be to the undisputed facts which are relevant and material 
under the issue raised by the pleadings, I am of opinion that the négli- 
gence charged has not been established, and that it was my duty to so 
déclare as a matter of law. 
. The motion is therefore refused. 
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IROQTJOIS IRON CO. v. KRUSE. 

FINE TREE MFG. CO. et al. v. SAMB. 

(CirCTiit Court of Appeals, Eighth Circuit. Mareh 13, 1917.) 

(Nos. 4737, 4738.) 

1. JtJDGMENT <®=»R83— CONCLUSIVENESS — PERSOKS NOT PARTIES— ASSIGNEES. 

K. and T., both asents of a company wliiph acted for the I. Company 
in procui'ing minerai lands, purchased tlie surface of a trad; of land 
and by reason of tbe surface owiiership obtained a favorable lease from 
the P. company, the owner of the inineruls, which was turned over to 
the I. company. T. had a seci'et contraft wilh the P. company, whereby 
a part of the royalties under the lease were to be paid to him, and the 
I. company, on learning thereof, forct^d him to assisn his eontract to it. 
K. sued T. and the P. company to establish an intorest in the eontract 
between T. and the P. company, nnd obtained jud^ment. Ileld, that 
while the I. company was then vested with full title to ail of T.'s iii- 
terest in this eontract, it was not bound by such judgment, not having 
been a party to the action. 

[Ed. Note. — ^Por other cases, see Judgment, Cent. Dig. § 1206.] 

2. Trusts <©=3l02(l) — Constructive Trusts— Violation of Confidence. 

When one person is placed in such relation to another that he be- 
comes interested for or with him in any property or business, he is In 
such flduciary relation with him as to be iirohibited from acquiring 
rights in such property or business anbigonistic to the person witii 
whose interests he is associated and if, in violation of this inhibition, 
he acquires any property or interest by means of interest or information 
acquired through tlie flduciary relation, thereby preventing or hindor- 
ing his associate in accomplishing the object of the agency, the property 
thus acquired is charged with a constructive tnist for the benefit of his 
associate. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 153.] 

3. Trusts >S=3l02(l) — Constructive Trusts— Violation or Confidence. 

Neither a légal nor équitable interest by either party during the rela- 
tion in the property subsequently ac<quired, uor authority in either to 
buy or sell It, nor damage to the party betrayed, nor the existence of 
the flduciary relation at the time the confidence is abused, is indispensa- 
ble to the existence of the relation, and a subséquent abuse of the con- 
fidence bestowed under it for the purpose of acquiring the property is 
sufficient. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 153.] 

4. Tbusts <S=102(1) — Co.nstructive Trusts— Violation of Confidencb. 

The principle applies, not only to the agent hijnself but to his sub- 
agents, clerks, assistants, and partners in business. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. § 153.] 

5. Tbusts ©=>102(1) — Constructive Trusts— Violation or Confidence, 

The R. company, engagea in mining, and whose stocli was owned by 
various iron manufacturers, one of wliich was the I. company, also, for a 
comi>ensatlon, devoted its energy to disco-vering and acquiring other ore 
lands nnd developing mines for such manufacturers. T., its gênerai 
manager, and H., its gênerai field superlntendent, purchased the surface 
of a tract of land, and by reason of ilie surface ownership obtained a 
favorable lease from the P. company, the owner of the minerais in such 
land, which lease was turned over to the I. company, as was intended 
from the outset. T. had a secret eontract >vith the P. company, whereby 

â=3Por other cases Bee aame toplc & KEY-NUMBER In ail Key-Munabered Digeats & Indexe» 
241 F.— 28 
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a part of the royalties under the lease were to be paid to him. The I. 
Company forced T. to asslgn thls contract to It, and sued K. and the 
. P. Company to en force a constructlve trust In the beneflts arislng out of 
such contract. Held, that the rule that neither agents nor subagents 
may acquire rights against the principal In the subject-matter of the 
employment by virtue of knowledge or information obtained as an in- 
cident thereto applied to K., even though he was not fully Inforraed as 
to the exact relationship between the R. and I. companies ; he linowlng 
practically what was done and sought to be done. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 153.] 

6. Tbusts <g=3ll0— Sxjits to Establish and Enpokce— Evidence. 

Though the I. company was seelîing only to obtain ore bodies and was 
not acquiring the surface as such, évidence held to show that K. linew 
the tract was being acquired primarlly, not as a surface proposition, 
but as an. Important adjunct to the acquisition and uses of mines and 
minlng. 

[Ed. Note. — ror other cases, see Trusts, Cent. Dig. | 160.] 

7. Trusts <®=s107 — Constetjctive Trusts— Violation of Confidence. 

Where it was conceded that T. abused the confidence of both the R. 
and I. companies and tliat his interest was held in trust for the I. Com- 
pany, K. was charged with hIs knowledge of the purposes of the tJ-ans- 
action, even though he did not know that the transaction was a fraud 
on the I. Company, as he and T. were partners, and a partnership can- 
not profit by the act of a niember In betrayal of the confidence reposed 
In Mm as flduciary. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. % 157.] 

S. Trusts <s=>312— Consteuctivb Trusts— Reimbursement or Expenses. 

While T. and K. were entltled to be relmbursed for their actual ex- 
penses and outlays for the beneflt of the principal, where the I. com- 
pany in settling with T. had allowed expenditures made by Mm, K. was 
bound to look to T., his partner, for the satisfaction of any rights he 
had In respect to money tumed over to T. for use in the transaction. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. § 431.] 

9. Mines and Minerals <S=»64— Conthacts- Assionments. 

Neitlier the P. company nor its successor in Interest could refuse to 
perform the agreement with T. nierely because the I. company had tak- 
en over such contract from T. ; its situation not belng changea to its 
disadvantage. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. |§ 181- 
184.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota. 

Suit by the Iroquois Iron Company against Henry J. Kruse and oth- 
ers, in which the Pine Tree Manufacturing Company and another 
filed a cross-bill. From a decree in favor of Kruse, plaintiff and the 
cross-complainants bring separate appeals. Reversed and remanded, 
with directions. 

George T. Buckingham, of Chicago, 111. (Edward h. Shannon, of 
Denver, Colo., on the brief), for appellant in No. 4737. 

H. B. Fryberger and Oscar Mitchell, both of Duluth, Minn. (Frank 
B. Kellogg, of St. Paul, Minn., on the brief), for appellee in No. 
4737. 

®=9For other cuaes se« Bame tODlc & KEY-NUMBESR In ail Key-Numbered Digeats & indexai 
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N. H. Clapp and A. W. Clapp, both of St. Paul, Minn., for app.el- 
lants in No. 4738. 

H. C. Fulton, of Duluth, Minn. (H. B. Fryberger and Oscar Mitch- 
ell, both of Duluth, Minn., and Frank B. Kellogg, of St. Paul, Minn., 
on the brief), for appellee in No. 4738. 

Before CARLAND, Circuit Judge, and TRIEBER and VAN 
VALKENBURGH, Di.strict Judges. 

VAN VALKENBURGH, District Judge. During the years 1909 
and 1910, appellant Iroquois Iron Company, an Illinois corporation, 
had its business office in the Corn Exchange National Bank Building 
at Chicago. The Rogers-Brown Ore Company, a Minnesota corpora- 
tion, occupied a part of the same suite of offices. The principal busi- 
ness of the Iroquois Company was the manufacture of pig iron, and 
the chief raw material used in this manufacture was iron ore. The 
Rogers-Brown Company was organized to prospect for and acquire 
lands containing iron ore, to develop mines upon thèse lands, and to 
produce iron ore. The capital stock of the Ore Company was owned 
by various iron manufacturera, such as Iroquois, who depended upon 
it largely for their raw material. The Iroquois Company alone owned 
29 per cent, of the Ore Company's stock. The directors in the twa 
companies were largely the same ; the président and gênerai manager 
of the Rogers-Brown Company spent most of their time in the Chicago 
offices, which constituted its administrative headquarters ; its operat- 
ing office was at Deerwood, Minn., on the Cuyuna Range, a district 
exceedingly rich in iron ore. One Chester D. Tripp, son of an Iro- 
quois director, was gênerai manager of the Rogers-Brown Ore Com- 
pany. Henry J. Kruse, appellee, was its gênerai superintendent in 
charge of its field opérations, with engineers, draftsmen, and stenogra- 
phers under him. He was stationed at Deerwood, and, except when 
Tripp, his immédiate superior, paid occasional visits from Chicago, had 
exclusive direction of tlie Ore Company's affairs on the Range. 

The Rogers-Brown Ore Com.pany, acting as the feeding instrument 
of the différent companies which owned its stock, in addition to tlie 
activities first above described, on occasion devoted its énergies, its 
organization and tools to the discovery and acquisition of other ore 
lands and the development of mines thereon for its clients, more par- 
ticularly the iron manufacturers by whom it was organized and con- 
trolled. Generally, it appears, it acted contemporaneously on behalf of 
thèse several companies; but at the particular time under considéra- 
tion, beginning some time in the year 1909 and extending through 
1910, the Iroquois Company alone liad signified its purpose to acquire 
other mining properties in this district, desiring a larger ore supply 
than it could get from the holdings of the Rogers-Brown Company. 
The field organization of the latter company, including its gênerai 
superintendent, Kruse, and under the direction of its gênerai manager, 
Tripp, was, during this period, engaged largely in thèse opérations, 
which consisted in seeking eut promising locations, securing prelim- 
inary contrâcts and options, followed up by such exploration work 
as was necessary to establish the desirability of ultimate working leas- 
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es. At the outset, the parties directly interested may hâve been known 
only to the managing officers of the Ore Company, but that company 
was well understood by its employés, and particularly by the appellee, 
to be engaged in acquiring désirable properties for itself or its varions 
clients. In December, 1909, two properties, known as the "Oberg" 
and "State" leases, were acquired and drilled for the Iroquois Com- 
pany. Thêreafter, in 1910, negotiations were pending for a number 
of other properties, including one known as the "C. M. Hill 40." 
This was ultimately taken over by the Rogers-Brown Company for 
the Iroquois Company on or about July 4, 1910. Indications were that 
the ore body in this tract extended to the east upon 80 acres of land 
owned by one Jacobson, for whom one B. Magoffin had acted as agent. 
Ore had been proved up on both sides of this tract, and it was recog- 
nized by Tripp and Kruse as of probable value for mining purposes, 
and especially in connection with the Hill 40, for which negotiations 
were pending. On May 21st Tripp wrote to Kruse as follows: 

"MagolBn tells me that the 40 to the east (of the Hill 40) has the surface 
rights invested in some fariner. It would be our idea to control this, not 
■only for thé location, but in order to get a half hitch on the ore that will be 
rfin offi the Mattson (Hill) to the east." 

To this Kruse replied by letter of May 23d: 

"I sliall look Into the matter and see if we can tie up the party who owns 
the surface rlght to the east." 

The ore body, as distinguished from the surface, was at that time 
owned by the appellant Fine Tree Manufacturing Company, a Weyer- 
haeuser corporation. Appellee Kruse testifies that on or about the 
21st day of May he talked with the agent Magoffin about acquiring 
this 80 acres of land. Magoffin told him he could get one 40, but 
vvould hâve to see another party before reporting finally upon the en- 
tire 80; that it had been about a year since he had had any negotia- 
tions with this party, and that he did not know how to approach him. 
Kruse said : "B, I am looking for a home location. You might men- 
tion that." He (Magoffin) said : "That is a good idea." Magoffin said 
the land would cost from $20 to $25 an acre. Kruse said he would 
take it for anything up to $30 an acre. It is the contention of Kruse 
in the présent controversy that he had conceived the independent plan 
of acquiring this surface to be platted for town-site purposes, and 
not as a mining proposition in connection with the opérations of his 
principal, the Rogers-Brown Ore Company. However this may be, 
he immediately wrote to Tripp the letter of May 23d, from which 
quotation has been made. Kruse further testifies that on May 27th 
Tripp visited Deerwood; that he told Tripp of his conversation with 
Magoffin and said: 

" 'Mr. Tripp, if the company wants this tblng, they are welcome to it for 
exactly what I bought it at.' Tripp said, 'Kruse, the company doesn't 
waut it at ail. l'il tell you what l'U do, l'il haudle it for a half interest; 
we will go halves on it.' I said, 'Ail i-ight, Mr. Tripp : go ahead.' I had a 
talk with him after dlnner that day ; as I recoUect he came into the office 
about a quarter past 1 ; was there a very little while, and said, 'Kruse, I 
hâve got to split that thing up into thirds before I can handlê it.' I said, 
'AU right, Mr. Ti-ipp ; go ahead,' He said, 'I bave got to handle it through 



IROQUOIS IRON CO. V. KKUSB 437 

the Soo Railroad.' TMnk that he came in the office the next morning, only 
there a short wliile and said, 'Kruse, I hâve got to split thls up into flfths 
before I can handle it.' I looked at hlm and I said, 'AU right; if you can't 
do anything else, go ahead.' " 

The outcome was that this surface was finally purchased on July 8, 
1910, and title was taken by Kruse, who gave his check for $1,652.50 
in payment. Shortly thereafter Tripp arranged a sale to the Soo Rail- 
road for $6,400. Kruse made a deed to the railroad, received the 
full purchase price, deducted the moneys advanced by him, and re- 
mitted the balance to Tripp to be employed pursuant to their under- 
standing. Thereafter, or, perhaps contemporaneously, negotiations 
were carried on with the Pine Tree Manufacturing Company for the 
lease of the minerai rights beneath the surface. That company was 
disinclined to give mining leases, and was further hampered in the 
control and disposition of its ore because it did not own the surface 
above it. The Soo Railroad was led to acquire this surface in order 
that it might secure a right of way over it, an.d, what was of equally 
great importance, a control of the transportation of ore from the mines 
when developed. Tripp, exercising the leverage of his control over 
the surface, succeeded in procuring a favorable option for lease from 
the Pine Tree Manufacturing Company, upon securing for them title 
to the surface, subject to the right of way of the Soo Railroad over 
that surface. The railroad was, of course, to hâve ail ore shipments 
from the mine or mines thus to be developed. Coincidently, October 
27, 1910, Tripp procured from the Pine Tree Manufacturing Com- 
pany an agreement or contract whereby one-fifth of the net profits 
received by the latter company from the lands, by lease or otherwise, 
was to be paid by the Pine Tree Company ta him. After the neces- 
sary development work, the lease, thus contracted for, was taken by 
the Iroquois Company, for which company, in fact, it h ad been in- 
tended from the outset. The latter company was, of course, ignorant 
of the contract for rebate between the Pine Tree Manufacturing Com- 
pany and Tripp. The royalty named in this lease was 50 cents per 
ton. 

Of thèse latter transactions between the Pine Tree Company and 
Tripp culminating in the lease to the Iroquois Company, the appellee 
claims he had no kriowledge. He had turned the entire matter over 
to Tripp, he says, to work out a scheme for their mutual profit. The 
■ gênerai nature of that scheme may be better understood by a brief 
récurrence to the testimony of appellee Kruse : 

"A. I met Mr. Tripp at the station, and we wall^ed over to the office, and 
when we got in the office I told Mr. Tripp that I got hold of that land, told 
him that I had the promise of it, and I told him about the value of the prop- 
«rty ; the Soo was going to run their main Une through the property, and 
there was ore proven up on both sides. Mr. Tripp sald to me, 'Kruse, I will 
handle that deal for half interest.' I said, 'Ail right, Mr. Tripp; go ahead.' 
<3- And your ownership in the land at that time eonsisted in the statement 
by Mr. Magoffln that he would get it for you if he could? A. Yes, sir. Q. 
And therefore you told Mr. Tripp that he could go ahead and handle it, and 
that it was proven up on both sides, did you? A. Yes, sir, I did. Q. And did 
you tell him what it was valuable for? A. Yes, sir ; for plattlng. Q. And 
what else did you say it was valuable for? A. I told him that we might put 
a few drill holes down and then take it up with the Weyerhaeusers and see 
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if we could Eot get a quarter Interest In the minerai — sometliing to tliat effect 
♦ * * Q. Now, at some tlme or otlier during that Interview on the 26th, 
during the 26th of May, during the entlre time tJiat you and he were talking 
about this thing, you did tell him and discuss with him that there was ore 
underneath thls Weyerhaeuser 80, that it was proved up on both sides and 
lînown to be there, and that you eould use thls surface for the twofold ijur- 
poses of surface purposes and also to get a pressure upon the Weyerhneusers, 
who owned the ore underneath, to get a share in a royalty ; is that right? A. 
I didn't say to use any pressure, Mr. Bucldngham ; no, sir. Q. Well, to get by 
use of thls surface an Interest In the royalty? A. The fact that ore was prov- 
en up on both sides doesn't say that ore was absolutely under the property. 
Q. Did you or dld you not say to him that you could use thls surface for the 
purpose of getting the Weyerhaeusers to give a royalty on the ore underneath 
it? A. I did not say that; no, sir. Q. Who did say that? A. Mr. Tripp 
said that. He didn't mention the Weyerhaeusers in It at ail. * * * Q. 
Wasn't it agreed hetween you and him that this 80 acres of surface was to be 
used on your Joint aecount, the two of you, for the purpose of getting royalties 
on the ore that lay underneath it? A. It was not from the Weyerhaeusers. 
Q. Fromwhom? A. Well, he said hè was going to handle the deal through the 
Soo Eailroad. Q. Whom were you going to get the royalties from? A. 1 
don't kuow whom he was going to get them from. He was doing big things 
up there, and he could handle big deals, and I knew he could handle pretty 
near anything he wanted to. Q. How did you understand that the possession 
of that 80 by you and by him was going to get royalties for you and him? A. 
Ile said so. Q. Whom did you understand he would get them from? A. 1 
don't know whom he was going to get them from. Q. ïou didn't understand? 
A. No, sir. Q. You are a mining engineer? A. I am. Q. Been In the mluing 
business a long time? A. Yes, sir. He didn't want me to ask him any ques- 
tions; he was handling it. * * ♦ Q. He said you and he would use that 
80 of surface, and it would inure to get you 10 cents a ton, or 5 cents a ton 
anyhow? A. Yes. Q. The two of you, by the use of that 80? A. Yes, sir; he 
said that. Q. Out of what ore did you expect that royalty was going to corne? 
A. Out of any ore that was underneath the property. Q. That is what I am 
trying to flnd out. The ore underneath the 80? A. That is right. Q. And 
he told you that at the tlme, dld he? A. Yes, sir. Q. So that the agree- 
ment between you and him, made on the 2Gth day of May, at that conférence, 
was that he was to take this 80 that you were going to acquire from MagotHn, 
and that you were going to handle it through the Soo Railroad, or some other 
way — he was? A. Yes, sir. Q. And the resuit of that handling was going to 
be that there would be a 10 cent or 5 cent royalty acqulred in the ore that lay 
underneath the 80? A. Yes, sir. Q. And that you and he were going to 
divide that royalty? A. That is what he said. Q. That was the object of 
the partnership, was it? A. Yes, sir. Q. You and he went into partnership 
for the purpose of getting that royalty out of that ore? A. That is what he 
said; yes, sir. Q. Correct. Now, you said to him, when he spoke to you 
there, 'I got the surface to that land,' as I understand you. Was that the 
language you used to him? A. I do not recall the particular language. Q. 
Well, you didn't just say to him, 'I got the surface to that land,' did you? 
A. I probably mentioned that Weyerhaeuser 80. Q. Well, he didn't kuow 
anything about the Weyerhaeuser 80 before that, did he? He didn't know 
auything about that surface, did he? A. He had written me about it. Q. He 
wrote you on the 21st about it? A. Yes, sir. Q. And you wrote back on the 
2.'id and said you would get it — A. Yes, sir. Q. — in connection with this 
Company matter? A. Yes, sir." 

According to Kruse, the entire agreement between him and Tripp 
was made on May 26th. It will be remembered that the transaction 
by which they acquired the surface through Magoffin was not closed 
until the 8th of July. It is the contention of appellee that be bought 
the surface on his own aecount, and not as a company matter; that 
his status in this respect was fiixed by his agreement with Tripp on. 
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May 26th, and his previous dealing with Magoffin. Some later cor- 
respondence has a bearing upon the bona fides of this contention. June 
6, 1910, Kruse wrote Tripp a letter in which the foUowing occurs : 

"Tour letter of the 4th Inst., at hand. I am very glad, indeed, to learn 
that you hâve taken over the O. M. Hill 40. * * * You will see that it 
wiU be neeessary for us to get the 40 east of the C. M. HIU 40 (part of the 
tract In question) In order to stock our ore. * • • i ghall call up Masoflin 
and see what he has done in regard to getUng the surface on the Weyer- 
haeuser 40 to the east. If he hasn't done anythlng as yet, I shall send Pete 
Ivarson after it and see what can be done. I know that he will buy it, and buy 
it cheap, for us." 

And, again on June lOth, in a letter to Tripp, Kruse says; 

"I spoke to Mr. Magoffln yesterday and he advlsed me that they could get 
the surface right to the 40 east of the C. M. Hill 40, for about .$21 per acre. If 
the Company does not care to buy this, I would Uke to go iu with you and take 
a 1-3 interest." 

Kruse's explanation of the latter statement is that, although the 
agreement between himself and Tripp had been consummated, he 
wrote this letter in an attempt .to get f rom Tripp a larger percentage 
ihan the one-fifth which had been finally agreed upon. Six days 
later Tripp wrote Kruse as follows: 

"Minneapolls, Mlnn., June 16, 1910. 

"Dear Kruse: In regard to the Warehauser 80 in ll-4ft-l!9. I hâve explained 
the value of this pièce to the Soo as a (mean) of possJbly getting the ore in 
the future. 

"I hâve also explained that you hâve (bot) It personally as a spéculation 
but that I (thot) I could get you to sell it at 50.00 per acre cjush. The deal is 
satisfactory subject to the title of the surface being O.' K. 

"Now, you don't know me in the matter at ail. But if the title is O. K. buy 
the pièce at 21.00 or thereabouts, and hâve the abstraet (brot) down to your 
uame. Having the deed carried in the bank. 

"When this is done send the abstraet to H. B. Dike — General Sollcitor Sor 
Minneapolls. Also white him a letter stating that Mr. Tripp has requested 
you to give them the refusai at 50.00 per acre. And also say that if the 
title is satisfactory to them you will send the deed to any bahk in Minneapolls 
attached to slght draft. 

"I thiuk this is a good deal for them and they will take it if the title sults. 

"I hâve had to spllt this up some but you are in for 1-4 of profits. The 
Company does not waut It at ail but will lease part for houses for $1. per yr. 

"Remember in writing this is a Personal deal of yours. - 

"Hop« you can attend to the abstraet at once. 

"Please (distroy) O. D. Tripp." 

It will be remembered that the surface was actually turned over to 
the railroad at $80 per acre. 

Active exploration and mining opérations on this tract began in the 
fall of 1910; the Rogers-Brown Company conducting the same, as 
usual, for the Iroquois Company under the direction of Kruse as su- 
perintendent. The formai lease was executed January 19, 1911. A 
year or more later it was accidentally discovered by the Iroquois Com- 
pany that Tripp was receiving one-fifth of the royalty paid by it to 
the Pine Tree Company. Kruse testifies that he himself had not known 
it prior to that time. He says that he had no knowledge of the ar- 
rangements made by Tripp in connection with the sale of this surface, 
and had made no inquiry concerning the terms of disposition of the 



440 241 FEDERAL REPORTEE 

property, to the proceeds of which he now lays claim. He saw Tripp 
about it in March, 1914, and demanded his share. Tripp offered what 
Kruse regarded as an inadéquate settlement, and refused. In the dis- 
agreement which resulted, Tripp wamed Kruse that if they fell out 
about the matter, both would lose ail. Kruse replied: 

•• * * • ijf ^g gQ ^(j lawlng about this, they will get your Interest ail 
right, but I will get mine.' Q. Why dld you tell hlm that, Mr. Kruse? A. 
Well, because — Q. That the Iroquols would get his interest but would not 
get yours. A. Because I knew I had put It up to the eompany and olïered it 
to the Company. Q. Well, why dld that influence you in the statement that if 
they went to law about It that the Iroquois Iron Company would get ïripp's 
interest back but would not get your interest? A. Because I knew that he 
was connected with the conipany. Q. ïou knew he was connected with the 
Company at the time? A. ïes, sir. Q. And you figure that so far as Tripp 
was concerned, or you believed that so far as Tripp acquiring this interest 
was concerned as against the Iroquols Iron Company, that they could get it 
back? A. That is what I supposed they probably would, yes, sir. Q. You 
figured that at the time that Tripp got his interest in this 10 cent royalty 
that he was doing It unbeknown to the Iroquois Iron Company? A. No, I 
can't say that I dld ; I don't know whether he did or not. Q. Then just 
what did you mean when you sald to him that, 'They can get your interest 
back but they can't get mine If we go to a lawsuit about this matter'? A. 
Well, he was président of the Rogers-Brown Ore Company, and I figured the 
président could not get away with a thing like that very well. • ■* * Q. 
lie was président of the eompany? A. Yes, sir. Q. And you were superin- 
tendent of the eompany? A. Yes, sir. Q. You were worlîing there for the 
Rogers-Brown Ore Company as superintendent? A. Yes, sir. Q. The Rogers- 
Brown Ore Company and the Iroquois Iron Company, the stockholders were 
mixed up a good deal togetherî A. So I understood; yes, sir. Q. In the 
mouth of June, 1910, the Rogers-Brown Ore Company was drilling this prop- 
erty and exploring it for the Iroquois Iron Company? A. Yes, sir; they 
were. Q. And while they were doing that drilling and exploratory work you 
were the superintendent? A. Yes, sir. Q. And Mr. Tripp was the président 
of the Rogers-Brown Ore Company? A. Yes, sir. Q. I mean at the time that 
this exploration work was doue. Mr. Tripp was the gênerai manager of the 
Rogers-Brown Ore Company? A. Yes, sir. Q. And you were the superin- 
tendent? A. Yes; sir. Q. And you were working there under Tripp as super- 
intendent? A. Yes, sir. Q. Dolr.g this exploration work for the Iroquois Iron 
Company A. Yes, sir. Q. And subséquent to that exploration work, or 
about that time, the Iroquois Iron Company got this lease from the Fine Tree 
Manufacturing Company? A. Yes, sir. Q. The same being the mine or the 
minerai underneath the surface that is now in lltigation? A. Yes, sir." 

Later, appellant Crow Wing Land Company acquired ail the inter- 
est of the Pine Tree Manufacturing Company in and to the property 
in controversy ; and subsequently thereto Kruse brought suit in the 
State court against that eompany and Tripp, to establish a one-half 
interest in the contract by which Tripp acquired a one-fifth interest 
in the royalties paid by the Iroquois Company to the Pine Tree Com- 
pany. The judgment of that court was in his favor. To this suit 
the Iroquois Company was not a party. The latter eompany made 
settlement with Tripp in which the royalties thus received by him 
were computed at $32,000, which sum, less $4,000, claimed to hâve 
been expended by him, he paid over to the Iroquois Company. He 
also assigned to that eompany ail his rights under his personal con- 
tract with the Pine Tree Company. Thereupon, the Iroquois Com- 
pa:ny brought this suit against Kruse, the Pine Tree Manufacturing 
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Company, and its successor, the Crow Wing Land Company, to dé- 
clare and enforce against the défendants a constructive trust in the 
benefits arising eut of the instrument made by the Fine Tree Manu- 
facturing Company to Tripp, as aforesaid. In this action the Fine 
Tree and Crow Wing Companies, by counter-claim or cross-bill sought 
to repudiate the contract hoth as against the plaintiiï and their co- 
defendant Kruse, upon the ground that it is especially prohibited by 
the statutes of the state of Minnesota and is against the public policy 
of the State. The district court dismissed the bill of the plaintifif as 
without equity, and found the issues upon the counterclaim or cross- 
bill in favor of appellee Kruse. 

[1] Some contention is made that, inasmuch as the appellant Iro- 
quois Iron Company, by virtue of the assignment to it, was vested 
with full title to ail Tripp's interest in the contract which formed the 
subject-matter of the suit in the state court, and might therefore hâve 
intervened in that suit and asserted its rights, it is now estopped by 
the verdict and judgment in that case. This contention is without 
merit. The Iroquois Company was not a party to the action in the 
state court, and could not be concluded by any judgment rendered 
therein. The détermination of any rights existing between Tripp and 
Kruse could hâve no necessary efïect upon this appellant. The re- 
quired diversity of citizenship exists, and the Iroquois Company was 
entitled to hâve its cause heard by the court designated by the Con- 
stitution for the détermination of controversies falling within its ju- 
risdiction. 

[2-4] There is little controversy with respect to the légal principles 
involved on the merits. Counsel are in disagreement chiefly as to 
their application to the facts in évidence. The rule has been compre- 
hensively stated by this court in Trice et al., v. Comstock et al., 121 
Fed. 620, 57 C. C. A. 646, 61 L. R. A. 176: 

"Wherever one person is placed In such a relation to another by the act 
or consent of that other, or by the act of a third person, or of the law, that 
he becomes interested for hlm, or interested with him, in any subject of 
property or business, he is in such a fidueiary relation with him that he is 
prohibited from aequiring rights in that subject antagonlstic to the person 
with whose interests he has become associated. 

"A violation of this inhibition, and the acquisition by one of the parties, by 
means of interest or information acquired through the fidueiary relation of any 
property or interest, which prevents or hinders his correlate in accomplishing 
the object of the agency, charges the property thus acquired with a con- 
structive trust for the benefit of the latter, vphlch may be enforced or renounc- 
ed by him, at his option. 

"The test of such a trust is the fidueiary relation, and a betrayal of the 
confidence imposed under it to acquire the property. Neither a légal nor 
équitable interest by either party, during the relation, in the property sub- 
sequently acquired, nor authority in either to buy or sell it, nor damage to 
the party betrayed, nor the existence of the fidueiary relation at the time 
the confidence Is abused, is indispensable to the existence and enforcement of 
the trust. The existence of the relation, and a subséquent abuse of the con- 
fidence bestowed under It for the purpose of aequiring the property, are alone 
sufficient to authorize the enforcement of the trust." 

The doctrine announced in the foregoing extracts from the syllabus 
in that case is luminously stated and elaborated in the opinion of Judge 
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Sanbom, to which, for the underlying and convincing reasons sup- 
porting it, référence is made witliout further quotation. This court 
has many times announced and applied this rule of equity. Gunn v. 
Black et al., 60 Fed. 151, 8 C. C. A. 534; McKiniey v. Williams, 74 
Fed. 94, 20 C. C. A. 312; Singers-Bigger v. McCourt et al, 145 Fed. 
103, 76 C. C. A. 7Z, 7 Ann. Cas. 287; Howe v. Howe & Owen Ce, 
et al., 154 Fed. 820, 83 C. C. A. 536; Byme v. Jones et al., 159 Fed. 
321-323, 90 C. C. A. 101. 

"The princlple Is applied, not only to the agent hlm.self, but to subagents, 
clerks, and assistants appointed by hlm ; and It extends also to his partner in 
business. Whatever dlsabillties the agent labors under attach equally to 
those whoin he employs under him." Mechem on Agency (2d Ed.) § 1202; 
Ex parte Burnell, 7 Jur. 116 ; Gardner v. Ogden, 22 N. Y. 327, 78 Am. Deo. 
192; Mitehum v. Mltchum, 3 Dana (Ky.) 260; Martin v. Moulton, 8 N. H. 
.594; King v. Remington, 36 Minn. 15, 29 N. W. 352; Rhett v. Poe, 2 How. 
457, 11 L. Ed. 338. 

The principle of the rule is stated to be that the fiduciary shall be 
under no temptation to misuse his power, his knowledge of the situa- 
tion, and the confidence to which his position entitles him, to the injury 
of his principal, because if he may use thèse advantages of his posi- 
tion for the benefit of a relative, an employer, an employé, or a part- 
ner, it is idle to prohibit him from using them for his own individual 
advantage. 

[5] The Rogers-Brown Ore Company was the agent of the Iroquois 
Iron Company. It received compensation for the work it did. It 
could acquire no rights against its principal in the subject-matter of 
its employment by virtue of knowledge or information obtained as an 
incident thereto, and this disqualification is equally impressed upon its 
employés, upon Tripp, its gênerai manager, and Kruse, its gênerai 
superintendent in the field. Concerning Tripp there is practically no 
controversy. In our opinion, the application of the rule to Kruse is 
equally obvious. He was another major employé, intimât ely associa ted 
with the very enterprise then under contemplation and development. 
This is true whether or not Kruse, the servant of the Ore Company, 
was fuUy informed as to the exact relationship between the Ore Com- 
pany and its principal, whether or not he knew precisely the identity 
of that principal in the présent transaction, or whether or not he knew 
ail the détails of the arrangements between the Ore Company and Iro- 
quois Company. He was f ully aware oi the nature of tïie business of 
the Ore Company aiid the relation it sustained to the various com- 
panies, including Iroquois, forming the corporate organization of the 
Ore Company. He knew the nature of the work in which the Ore 
Company and he, as ,its représentative, were engaged, and the record 
abundantly shows that he knew practically what was being donc and 
sought to be done in the présent instance. 

[6] The point is raised that the Iroquois Company was seeking only 
to obtain mining property, that is to say, ore bodies beneath the sur- 
face; that it was not acquiring surface as such; that the acquisition 
of the Weyerhaeuser 80 did not come within the scope of the agency, 
and, therefore, that Kruse was at liberty to acquire this surface for 
himself. The same reasoning would apply, with equal force, to Tripp, 



IROQUOIS lEON CO. V. KRUSE 4:43 

but it is sought to make a distinction between Tripp ànd Kriise in this 
respect, that Tripp knew the exact situation and used his Knowledge 
in fraud of his principal ; but even Kruse's own testimony, standing 
alone, establishes beyond dispute that before he acquired the Weyer- 
haeuser tract he knew that it was being acquired primarily not as a 
surface proposition, but as an important adjunct to the acquisition and 
uses of mines and mining. 

Conceding to appellee Kruse the most favorable aspect of his ne- 
gotiations for this tract, it is certain that he had not more than opened 
negotiations for its purchase before he received Tripp's letter of May 
21st telling him to get control of this property for the use of the sur- 
face in connection with the mining opérations on the Hill 40, and in 
order to secure what Tripp termed "a half hitch" upon the ore beneath 
that surface. He carried out his subséquent negotiations with Magof- 
fin under thèse instructions. He made an arrangement, so he says, 
which was complète as to understanding, but with no légal eflfective- 
ness, on May 26, 1910. On that day he advised Tripp that he had 
practically secured the surface of this 80, that the company could hâve 
it, if it wanted it, and at that time he supposed the company wanted it. 
He had not yet paid out any money nor secured a valid and subsisting 
contract for title. Tripp then told him the company did not want this 
land, but Tripp told him that in a way that apprised him that the mat- 
ter was to be handled illegitimately ; that he himself was to become a 
party to the transaction ; that the surface was to be turned over to the 
Soo Railroad, and a profit realized therefrom; that, nevertheless, it 
was to be used to secure a percentage of royalty upon the underlying 
ores in which Tripp and himself were to share equally; that ail this 
must be kept secret, and that he (Kruse) must hold out that he alone 
was the real party in interest ; that others must be seen and "fixed" by 
the splitting up of percentages. It is impossible to read this record and 
fail to perceive that thèse two men, employés of the Ore Company, 
which was itself the agent of the Iroquois Company, were then and 
there engaged in the perpétration of a deceit and fraud upon the com- 
mon principal, and that, although Tripp may hâve devised the scheme, 
nevertheless Kruse willingly and unquestionably accepted it under 
circumstances inconsistent with his claim of bona fides. 

[7] This considération is in itself sufficient for the disposition of this 
appeal, but it is supported and strengthened, if need be, by another es- 
tablished proposition of law. It must be conceded that Tripp, in any 
aspect of the case, abused the confidence of both Ore Company and 
Iron Company, and that the interest he acquired was, in equity, held in 
trust for the principal. Kruse was admittedly a partner in this enter- 
prise from its inception, whether with or without actual knowledge of 
ail its détails ; but the knowledge of one partner is the knowledge of 
the other, and notice to the one is notice to the other. Rhett v. Poe, 
2 How. 456-482, 1 1 L. Ed. 338. The partnership cannot profit by the 
act of a member in betrayal of the confidence reposed in the latter as 
a fiduciary. 

[8] It is undoubtedly true that both Tripp and Kruse are neverthe- 
less entitled to be reimbursed for the expense and outlay actually in- 
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curred and made by them for the benefit of the principal ; the profit 
and advantage only inuring to the latter. The undisputed testimony 
is that, before remitting to Tripp, Kruse deducted and retained a\l 
moneys actually expended by him; that a balance of not more than 
$4,000 was turned over to Tripp. This, we may assume, was repaid 
by the latter to the Soo Railroad to acquire the title to the surface 
for the Fine Tree Company. If this $4,000 be rcgarded as a profit, 
and ther'efore the money and property of Kruse and Tripp, it was ob- 
viously realized by them as a part of the schéma in fraud of the prin- 
cipal. But, however this may be, this $4,000 was allowed to Tripp as 
expenses incurred by him in acquiring the property for the Iroquois 
Company. Kruse was his partner, and must look to Tripp for the 
satisfaction of any rights he may bave in this respect. 

It remains to consider the appeal of the Fine Tree Manufacturing 
Company and the Crow Wing Land Company. As bas been stated, 
the latter company has acquired ail the rights of its coappellant. It 
seeks to set aside the contract with Tripp because of some prohibitions 
in the statutes of the state of Minnesota affecting uses and trusts. 
In our opinion, those provisions are not applicable to the présent sit- 
uation. From the viewpoint of thèse appellants the Fine Tree Manu- 
facturing Company made a valid contract of purchase of the surface in 
question, and in payment therefor, in writing, allowed to Tripp a cer- 
tain interest in the profits to be received by it from the lands by lease, 
sale, or otherwise. The considérations which we hâve discussed dis- 
close that the benefits of that agreement inure to the appellant Iroquois 
Iron Company under established principles of equity jurisprudence. 
The law applicable to the case steps in and exécutes the agreement, 
vesting in the beneficiary the rights to which, in accordance with those 
principles of equity, it is entitled. Those rights can be neither impair- 
ed nor extinguished by académie discussion nor excessive nicety in the 
matter of légal définition. 

[9] Neither the Fine Tree nor the Crow Wing Land Company ap- 
pear to hâve regarded the contract with Tripp illégal until the présent 
complication arose. It is quite as valid for the benefit of the real 
party in interest as it was in the hands of the fiduciary. The Crow 
Wing Land Company, as the successor in interest of the Fine Tree 
Company, still retains the property it acquired — property in fact held 
in trust for the Iroquois Company — and cannot refuse to perform its 
agreement and pay the considération. Its situation has not been chang- 
ed to its disadvantage. It agreed, in substance and efifect, to accept a 
net royalty of 40 cents per ton for its iron ore, and it matters little 
whether that royalty is paid at the flat rate of 40 cents, or at the contract 
rate of 50 cents, with a refund of 10 cents to the proper party. The 
resuit is the sanie. 

The decree of the court below will be reversed, and the cause is re- 
manded, with directions that a decree be entered adjudging that the ap- 
pellant Iroquois Iron Company is, in equity, entitled, as against ail the 
défendants, to the benefit of the entire contract of October 27, 1910, 
between the Fine Tree Manufacturing Company and Chester D. Tripp ; 
that the appellee Kruse has no interest therein, nor any claim to the 
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benefits thereof as against the said appellant ; that the Pine Tree Man- 
ufacturing Company and the Crow Wing Land Company shall re- 
spectively, according to their several rights and liabilities, pay to the 
said appellant ail moneys due thereon either directly or by allowing it 
to deduct the amount from the rentals payable by appellant under said 
contract, as to the court may seem best adapted for the adjustment of 
the equities of the parties, and for such other and further proceedings, 
in conformity with the views herein expressed, as may be found neces- 
sary and proper. 
It is so ordered. 



ILLINOIS CENT. R. CO. v. BROOKS-SCANLON CO. et al. 

(Circuit Court of Appeals, Fifth Circuit April 11, 1917.) 

No. 2951. 

1. Cabeiers ©=171 — Rates — Establishment. 

It is permisslble for a railroad company having a trunk line to enter 
Into an agreement with a railroad company, whose Une was a tap liae 
or tributary to its trunk Une, establlshlng through routes and joint rates 
as to property transported over botb ttie tap line and the trunk line, ap- 
plicable to logs or lumber, belonging to the trunk line company, and it 
was contemplated that the logs should be manufactured into lumber after 
belng recelved by that company. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 735-739.] 

2. Sales <S=77(2) — Contracts — Constkxtctton — Expense or Transportation. 

Plaintiff, which operated a trunk line railroad, entered into a con- 
tract with another company, operating a tap line railroad, whereby 
the tap line company should receive part of the freight rate pald on lum- 
ber manufactured from logs brought over the tap line and transported by 
plaintiff Into a designated terrirory. Plaintiff entered into a contract for 
the purchase of lumber from défendant, whose mill was situated at the 
point of intersection of the trunk line and the tap Une. Logs out of whlch 
lumber was manufactured were hauled over the tap Une, and plaintifC, on 
carrying such lumber Into the designated territory, made the requlred 
payment to the tap Une company, which amounts were In turn paid to 
défendant. Défendant sold the lumber f. o. b. at the intersection point. 
Held that, though plaintifC, Ijy reason of the divers! ty of its business 
and multiplicity of departments, did not Immediately discover the situa- 
tion, it was, défendant having agreed to deliver the lumber f. o. b. at the 
intersection point, entitled to repayment of the sums paid the tap Une 
company, for otberwise défendant would escape payment of a large 
portion of the freight on the logs to the point of intersection. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 210, 212.] 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Foster, Judge. 

Action by the Illinois Central Railroad Company against the Brooks- 
Scanlon Company and another. There was a judgment for défendants, 
and plaintiff brings error. Reversed. 

£=9ror other cases see same toplc & KEY-NUMBER in ai] Key-Numbered Digesta & Indexes 
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R. V. Fletcher, of Chicago, 111., and Hunter C. Leake and Gustave 
Lemle, both of New Orléans, La., for plaintiff in error. 

Robert R.Reid, of Amite, La., and Wm. E. Lamb, of Chicago, III., 
for défendants in error. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. The piaintiff in .error, the Illinois Cen- 
tral Railroad Company (which will be called the plaintiff), made a num- 
ber of purchases of lumber from the Brooks-Scanlon Company, one 
of the défendants in error, which was a manufacturer of lumber, hav- 
ing its mill at Kentwood, La. Each of the contracts was made by the 
P)rooks-Scanlon Company accepting a written order of the plaintiff 
for described lumber at designated prices. Each of thèse orders bore 
on its face one of the following notations : "f . o. b. ;" "f . o. b. cars ;" 
"f. o. b. cars Illinois Central tracks, Kentwood." The plaintiff brought 
this suit against the Brooks-Scanlon Company and the other défendant 
in error, the Kentwood & Eastem Railway Company, the line of 
railway of which company connects with the plaintiff's line at Kent- 
wood, to recover the amount paid by the plaintiff to the last-named 
company pursuant to an agreement between it and the plaintiff" (which 
agreement was shown in the joint traiffc tariff rates filed by the plain- 
tiff with the Interstate Commerce Commission), that on ail lumber 
manufactured from logs brought over the rails of the Kentwood & 
Ëastern Railway Company to Kentwood, La., and there manufactured 
into lumber and shipped, whether to the plaintiff itself or to another 
consignée, from Kentwood over plaintiff's rails to points in designated 
territory, called Central territory, on and north of the Ohio river and 
east of the Mississippi river, the plaintiff would allow to the Kentwood 
& Eastem Railway Company a division of the freight rate, amounting 
to 2Y2, cents per hundred pounds. At the conclusion of the plaintiff's 
évidence the court directed a verdict in favor of the défendants. The 
plaintiff excepted to this ruling, and assigns it as error. 

The évidence adduced tends to prove the following facts in addi- 
tion to those above stated: The lumber sold and delivered to the 
plaintiff was manufactured by the Brooks-Scanlon Company at its 
mill at Kentwood from logs brought to Kentwood over the Kentwood 
& Eastern Company's line. At the time of the receipt of logs so ship- 
ped to it the Brooks-Scanlon Company paid to the Kentwood & Eastern 
Company the latter's local freight rates from the points of origin of 
the logs on its line to Kentwood. When lumber manufactured from 
logs so carried by the Kentwood & Eastern Company movcd over the 
plaintiff's line from Kentwood to points in the territory on and north 
of the Ohio river designated in the above-mentioned agreement for a 
division of the joint through freight rate the plaintiff paid to the Kent- 
wood & Eastern Company the part of the joint rate which under that 
agreement the latter company was entitled to receive. That company 
in turn paid to the Brooks-Scanlon Company the amounts so paid to 
the former by the plaintiff. A resuit was that, unless the local freight 
rate to Kentwood on the logs amounted to more than the part of the 
thri/Mgh joint rate which the Kentwood & Eastern Company receiv- 
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ed from the plaintiff and paid to the Brooks-Scanlon Company, the 
latter company was not out anything for the carriage of the logs to 
Kentwood, except the use of the money paid as local freight for the 
time elapsing between the date of such payment and the date of the 
receipt from the Kentwood & Eastern Company of the amount paid 
to it by the plaintiff pursuant to the above-mentioned agreement for a 
division of the through rate. For a considérable time the plaintiff 
paid the Brooks-Scanlon Company the stipulatéd prices for lumber 
bought from it and shipped into Central territory, and paid the Kent- 
wood & Eastern Company the amounts due to it under the agreement 
for a division of the rates on such shipments into that territory, without 
raising any question as to the liability of the Brooks-Scanlon Company 
for the amounts so paid to the Kentwood & Eastern Company. This 
was accounted for by the fact that the officiais of the plainti'ff's pur- 
chasing department, through which the plaintiff's purchases of lumber 
were made and settled for, were not aware of the fact that the lumber 
bought by the plaintiff at Kentwood and shipped from that point to oth- 
er points on the plaintiff's lines was in any event subject to a charge for 
the hauling by another carrier of the lumber itself or the logs from 
which it was manufactured from the point of its origin to Kentwood. 
They knew of the above-mentioned agreement for a division of through 
rates, but did not know that that agreement was applicable to lumber 
purchased and made deliverable at Kentwood and shipped by the seller 
from that point, and not from a point on another carrier's line. 

This ignorance on the part of those officiais was due to the method 
followed in that department in ascertaining if the seller of goods, who 
was obligated to make delivery f. o. b. at a point on the plaintiff's lines, 
was chargeable for the amount due to another carrier or carriers for 
bringing the goods to the stipulatéd point of delivery on the plaintiff's 
line, and also to the circumstance that another department of the 
plaintiff, its traffic department, conducted by other officiais, had charge 
of the matter of ascertaining and paying what was due to the Kentwood 
& Eastern Company on a division of the rates on lumber shipped into 
Central territory. It was the practice of the officiais of the purchasing 
department to look to the waybill, which accompanied the shipment 
of goods purchased, to ascertain if anything was due to another car- 
rier for hauling the goods from their place of origin. If the goods 
had corne over the line of another carrier, the plaintiff's agent at the 
point of delivery on its line made a notation on the waybill which show- 
ed the fact that the other carrier was entitled to its charge for hauling 
the goods before their delivery to the plaintiff. No such notation vyas 
made by the plaintiff's agent at Kentwood on waybills showing ship- 
ments by the Brooks-Scanlon Company of lumber sold by it to the 
plaintiff, as that lumber was not received from another carrier, but 
from a shipper at Kentwood. As to lumber so shipped from Kentwood, 
the matter of the division for hauling to that point the logs used in the 
manufacture of the lumber was one with which the plaintiff's local 
agent at that point had nothing to do. As the waybills accompanying 
such shipments did not indicate that any other carrier was interested in 
the shipment, the purchasing department paid for the lumber without 
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making any claim that the seller was liable for part of the freight 
charge on the lumber or the logs eut of which it was manufactured. 
The plaintiff's traffic department had charge of the matter of ascertain- 
ing and setthng what was due to the Kentwood & Eastern Company on 
shipments from Kentwood, whether to the plaintifï itself or to any oth- 
er consignée in Central territory, of lumber manufactured from logs 
hauled by that company to that place. The traffic department obtained 
the information in référence to such shipments, and ascertained the 
amounts to be paid to the Kentwood & Eastern Company as its share 
of the joint rates, from sources other than the waybills which accom- 
panied the shipments. When the représentatives of the plaintifif, who, 
in its behalf, bought and paid for the lumber so shipped into Central 
territory, became aware of the fact which made the above-mentioned 
agreement for a division of rates applicable to the shipments in ques- 
tion, namely, that that lumber was manufactured from logs brought to 
Kentwood over the rails of the Kentwood & Eastern Company, they 
were not lacking in promptness in asserting the claim of the plaintiff 
that it was entitled to recover the amounts paid to the Kentwood & 
Eastern Company as its share on the division of the through rates. 

[1] The Kentwood & Eastern Railway was a tap line, or railway 
tributary to the plaintiff's trunk line. Under the décision in the Tap 
Ivine Cases, 234 U. S. 1, 34 Sup. Ct. 741, 58 L. Ed. 1185, it was per- 
missible to establish through routes and joint rates as to property trans- 
ported over both the tap line and the trunk line to which it was tribu- 
tary, though such property, if it was logs or lumber, belonged to one 
of the carriers. The arrangement under which the shipment of the 
logs to Kentwood and of the lumber there manufactured from them 
from that point over the plaintiff's lines was treated as a through ship- 
ment from the point where the logs were received by the Kentwood 
& Eastern Company to the point on the plaintiff's line where the lum- 
ber was finally delivered, and part of the through rate was paid by 
the plaintiff to the Kentwood & Eastern Company for hauling the 
logs to Kentwood, involved what is known as a milling in transit privi- 
lège. Central Yellow Fine Association v. V. S. & P. R. R. Co^ 10 I. C. 
C. 193 ; The Tap Line Case, 23 L C. C. 549. 

[2] It is not questioned, and under the évidence adduced it is not 
open to question, that the terms "f. o. b.," "f. o. b. cars," "f. o. b. cars 
Illinois Central tracks, Kentwood," as used in the contracts of sale and 
purchase, obligated the seller to pay freight charges incurred for the 
shipment of the lumber, or the logs out of which it was manufactured, 
to the point at which the lumber bought was to be delivered to the 
plaintiff by the seller, the Brooks-Scanlon Company. The plaintiff was 
entitled to a delivery of the lumber on its line free of ail charges. 
Sheffield Furnace Co. v. Hull Coal & Coke Co., 101 Ala. 446, 14 South, 
672 ; United States v. Andrews, 207 U. S. 229, 28 Sup. Ct. 100, 52 l,. 
Ed. 185. The contention in behalf of the défendants in error, as we 
understand it, is that this obligation was fully complied with by the 
Brooks-Scanlon Company paying to the Kentwood & Eastern Company 
the local freight charged for hauling to Kentwood the logs out of 
which the lumber was manufactured ; that the lumber, when delivered 
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to the plaintiff at Kentwood, was not subject to any charge for hauling 
the logs to that point, and became subject to the payaient of a charge 
for that service only as a resuit of the action of the plaintiff itself in 
having the lumber manufactured from the logs moved over its Une 
from Kentwood, the agreed place of delivery by the seller, to a point 
in Central territory; and that the obligation which the seller had dis- 
charged by paying the local rate could not be revived by a dealing 
with the lumber in which it did not participate and for which it is not 
responsible. The suggestion is that, as the plaintiff was at liberty to 
refrain from carrying the lumber into Central territory, it alone must 
suffer whatever may be the conséquences of its doing so. The conten- 
tion involves the assumptions that the payment of the local rate for 
hauling logs to Kentwood was in any event a final settlement for that 
service, unconditionally extinguishing the daim of the carrier which 
rendered it, and that the obligation of the seller to deliver the lumber 
f ree of ail charges incurred to accomplish the stipulated delivery was a 
conditional one, which was not to exist if the buyer exercised the right 
which its purchase conferred upon it of carrying the lumber it bought 
into Central territory. 

We think that each of thèse assumptions is unwarranted. The pay- 
ment of the local rate for hauling logs to Kentwood was not a final set- 
tlement of the claim of the carrier which rendered that senàce, if the 
logs so hauled, when converted into lumber at Kentwood, were shipped 
from that point over the plaintiff's rails into Central territory. The 
conversion of the logs into lumber at Kentwood, followed by the ship- 
ment from that point of such lumber over the plaintiff's lines into Cen- 
tral territory, had the effect of keeping alive the Kentwood & Eastern 
Company's claim for bringing the logs to Kentwood, and of imposing 
upon the plaintiff the obligation of paying the Kentwood & Eastern 
Company the compensation to which it was entitled for rendering that 
service. The payment by the plaintiff to the initial carrier of the latter's 
stipulated share of the through rate for the carriage of the commodity 
from its place of origin on its line to the place of final destination in 
Central territory was not made any the less a payment for bringing the 
logs to Kentwood by the fact that the Brooks-Scanlon Company condi- 
tionally paid the local rate on the logs before they were manufactured 
into lumber and their final destination was determined by the shipment 
of the lumber into Central territory. The resuit was that the plaintiff 
paid a charge for which the Brooks-Scanlon Company was bound to in- 
demnify it under that company's obligation to deliver f . o. b. The terms 
of the contract were not such as to make the plaintiff's right to a deliv- 
ery of the lumber free of ail charges subject to the condition that it 
refrained from carrying it into Central territory. The contracts can- 
not properly be given the same meaning they would bave had if they 
had contained the stipulation for deliveries at Kentwood "f. o. b., pro- 
vided the lumber is not shipped into Central territory." By its pur- 
chases the plaintiff became entitled to the lumber unincumbered by 
any charge against it for a service rendered to the seller. It was en- 
titled to carry it to any point it chose, and to bave the lumber, what- 
ever its destination was when it was delivered for shipment, free of 
241 F.— 29 
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any charge for bringing it, or the legs out of which ît was manufac- 
tured, to Kentwood. Its exercise of the right of doing what it pleased 
with its own property cannot hâve the effect of discharging the seller's 
obligation to deHver the lumber free of ail charges. 

At the times the plaintiff paid for the lumber it could properly hâve 
retained so much of the purchase price as was required to pay the ini- 
tial carrier's share of the through rate, as that was the compensation 
due for a service which the seller was obligated to pay for. The seller 
of the lumber was not entitled to that part of the stipulated price which 
the buyer was required to pay to another carrier to free the lumber of 
a charge resting against it when it was delivered at Kentwood for 
shipment into Central territory. The payment to the Kentwood & 
Eastern Company was proper, as, under the agreement above-men- 
tioned, it was entitled to its stipulated share of the through rate. The 
plaintifï's right to recover is a resuit of the fact that it had to pay the 
amounts sued for to free the lumber of claims to which it was subject, 
but for which the seller was bound under its agreement to deliver f . o. 
b. The right to recover is not dépendent on the fact that the amounts 
the plaintiff paid to the initial carrier were by the latter paid to the 
seller of the lumber. But in view of that fact it is quite apparent that 
a déniai of the plaintiff's right to recover would hâve the effect of en- 
abling the seller of the lumber, at the expense of the buyer, to escape 
the payment of what it really cost to get the logs to Kentwood. The 
failure of the plaintiff's représentatives to deduct from the agreed 
price of the lumber the amounts so paid to the initial carrier was due 
to ignorance on the part of those officiais of the fact that another car- 
rier had rendered a service which the seller of the lumber was obligated 
to pay for. It is not material whether what was so paid to such other 
carrier was the whole or only a part of the compensation due to it for 
carrying to Kentwood the logs from which the lumber was manufac- 
tured. The entire expense of carrying the logs to Kentwood had to be 
borne by the seller of the lumber. 

The conclusion is that the évidence adduced showed that the plain- 
tiff was entitled to recover from the Brooks-Scanlon Company the 
amounts paid by the plaintiff to the Kentwood & Eastern Company for 
carrying to Kentwood the logs out of which the lumber in question was 
manufactured. It follows that the court was in error in directing a 
verdict in favor of the Brooks-Scanlon Company. 

Because of that error the judgment is reversed. 



HORNBrX)WER et al. V. CITY OF PIERRE. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 30, 1917.) 

No. 4750. 

1. Municipal Cobpokations <S=3898 — W ark a nts— Récitals— Estoppel. 

Riîcitals in eity warrants drawn on its treasurer anci in the motion 
passed by tlie city council authorizing tlieir issuance that they were is- 
sued for publie improvements dld not estop it from proving, as against 
a purchaser without notice, that they were without considération, and 

£=»For other cases aee same topic & KEY-NUMBER in ail Key-Numbered DIgestg & Indexes 
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were authorized, issued, and used to ralse money to elect the clty as the 
capital of the state. 

[lOd. Note. — For other cases, see Municipal Corporations, Cent. Dig. g 
1883.] 

2. Municipal CoRPOEATio^'g <S=902— Warrants— Bona Fide Holdebs. 

Warrants of a municipal or quasi municipal corptjration which are 
only onlers of one of its officers upon auother to pay funds to a third 
party are liable to defeat, even in tlie hands of a bona fide purchaser 
without notice, by proof that tbey were issued fraudulently for a purpose 
t)eyond the powers of the corporation. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1887.] 

3. Municipal Corporations <s=s898— Warrants— Validttt—Estoppei,. 

That a city for five years paid interest on warrants did not estop it 
from showing that tbey were issued fraudulently, without considération, 
and for a purpose beyond its powers. 

FEd. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1883.] 

4. AppEAL AND Error ®=>1027— Rev'iew — Matters Unnecessart to Décision. 

Where judgment must bave gone against plaintiffs on one défense, al- 
leged errors in rulings wlth référence to other défenses need not be con- 
sidered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4033.] 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. ElHott, Judge. 

Action by Henry Hornblower and another against the City of Pierre. 
Judgment for défendant (231 Fed. 496), and plaintiffs bring error. 
Affirmed. 

A. B. Fairbank, of Sioux Falls, S. D. (Gardner & Churchill, of Hur- 
on, S. D., Boyce, Warren & Fairbank, of Sioux Falls, S. D., and 
Frank E. Guernsey, of Dover, Me., on the brief), for plaintiffs in 
error. 

Karl Goldsmith, of Pierre, S. D. (Horner, Martens & Goldsmith, of 
Pierre, S. D., on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge. The plaintiffs sued the city of Pierre, 
South Dakota, upon its warrants aggregating $15,000, which purported 
on their faces to hâve been issued for public improvements. The city 
answered: (1) That the warrants were not issued for public improve- 
ments, but that tbey were issued without any considération received 
by the city to enable a committee to conduct a campaign to induce the 
voters in the state of South Dakota to vote to establish the capital of 
that State at Pierre; (2) that no annual appropriation and no provi- 
sion for an annual tax to pay the principal and interest on thèse war- 
rants, as required by statute, had been made by the city before the war- 
rants were issued; and (3) that before and at the time of their issue 
the indebtedness of the city exceeded its constitutional and statutory 
limitation. The court below, before which the case was tried without 

^ssFor otbor cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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a jury, made a spécial finding of the facts and rendered a judgment 
for the défendant. 

The warrants were in this f orm : 
$1000.00 Pierre, So. Dak. July 29, 1890. 

Olty Treasurer of the City of Pierre 

of 

Pierre Will pay to the order of Coe I. Crawf'orcl one thousand dollars. 

Incorpor- Payable eut of gênerai fund — for public improvements. 
ated a. J. Templeton, Mayor. 

1883 

Countersigned : H. E. Dewey, City Audltor. 
No. 3G14. 

At the trial the plaintiffs introduced the warrants in évidence and 
proved that they were indorsed by Coe I. Crawford, without recourse ; 
tliat the plaintiffs purchased tbem of the National Bank of Commerce 
of Pierre on August 8, 1890, for value, without notice of their invalid- 
ity or of any defect in them ; that the city paid the interest on them 
until some time in the year 1895, but that nothing bas been paid upon 
them since. 

[1] The city, over the objections of the plaintiffs, introduced évi- 
dence tending to prove that although the city council of the défendant, 
before the warrants purchased by the plaintiffs were issued, adopted a 
motion that 825,000 be appropriated for public improvements, and that 
warrants be drawn tlierefor payable to Coe I. Crawford, and although 
the warrants declared on their faces that thcy were issued for public 
improvements, yet no public improvements were made or authorized 
or paid for on account of the motion or the warrants, that the city nev- 
er received any considération for them, that they were voted by the 
city council, issued by the city officers, and used by the campaign 
committee to raise money to elect Pierre the capital of the state ; that 
Crawford, the payée, never received or paid anytbing for them, but the 
city auditor took them to Crawford, who indorsed them without re- 
course and handed them back to the auditor, who delivered them to the 
National Bank of Commerce of Pierre, which sold them to the plain- 
tiffs and delivered their proceeds to the capital campaign committee. 
The admission of this évidence and the déniai by the court of a sub- 
séquent motion to strike it out as incompétent because it contradicted 
the récital of the motion passed by the city council and the récital 
of the warrants that they were issued for public improvements and 
because it violated the alleged estoppel of the city from denying that 
they were issued for that purpose, arising from those récitals, and the 
plaintiffs' purchase of and payment for the warrants in reliance upon 
them are specified as error. 

The argument of counsel for the plaintiffs is that the city had the 
right and povver to issue the warrants for public improvements; that 
the members of the city council and ail the city ofScers knowingiy is- 
sued them for a purpose beyond the powers of the city; that is to say, 
to raise money for the campaign committee to enable it to indnce the 
voters of the state to elect the city of Pierre the capital of the state; 
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that they knew that the city had no power to issue the warrants for that 
purpose; that to deceive intending purchasers and to induce them to 
buy the warrants they recited, in the motion passed by the city council 
and in the warrants themselves, that they were issued for pubHc im- 
provements ; that the plaintiffs were induced to buy and to pay value 
for them in the belief that those récitals were true and in reliance upon 
them, and that the city ought to be and is estopped from denying the 
truth of thèse représentations. This argument appeals with force to 
the conscience and the judgment on the ground that a city or a munici- 
pal corporation that elects and permits officers that would be guilty of 
such acts to act for it ought to sufïer for their acts rather than the in- 
nocent purchasers of its warrants, and if the purpose had been within 
the powers of the city, and if the officers had been lawfully empowered 
to make such représentations, as they miglit hâve been in the case of 
the issue of its bonds, tlie argument migiit be conclusive. Hughes 
County V. Livingston, 104 Fed/306, 313, 316, 43 C. C. A. 541, 548, 551. 

[2] But under the established law of the land the warrants of a 
municipal or quasi municipal corporation which are in fact only the 
orders of one of its officers upon another of its officers to pay some of 
its funds to a third party carry upon their faces the plain v/arning 
that the purchaser must beware, that while they are prima facie évi- 
dence of their validity, they are always liable to be defeated, even in 
the hands of a bona fide purchaser without notice, by proof that they 
were issued fraudulently for a purpose beyond the powers of tlie cor- 
poration, and that when they were in fact issued and used for such a 
purpose no récital or certificate of its officers that they were issued 
honestly ftr a purpose within the powers of the corporation can estop 
it from defeating them bv proof of the trutli. Mavor v. Ray, 86 U. 
S. (19 Wall.) 468, 477, 478, 22 L. Ed. 164; Wall v. County of Monroe, 
103 U. S. 74, 78, 26 L. Ed. 430: Claiborne County v. Brooks, 111 U. 
S. 400, 408, 409, 4 Sup. Ct. 489, 28 L. Ed. 470; Ottawa v. National 
Bank, 105 U. S. 342. 345, 26 L. Ed. 1127; District of Columbia v. 
Cornell, 130 U. S. 655, 661, 9 vSup. Ct. 694, 32 L. Ed. 1041 ; Watson 
V. City of Huron, 97 Fed. 449, 38 C. C. A. 264; 1 Abbott on Municipal 
Corporations, 533 ; McQuillin on Municipal Corporations, p. 4759. 

This has been the law of municipal and quasi municipal warrants at 
least ever siiice Mr. Justice Bradlcy, delivering the opinion of the Su- 
prême Court in Mayor v. Rav, 19 Wall. (86 U. S.) 477, 478 (22 
L. Ed. 1127) in the ycar 1873, said: 

"Vouchers for rnorie.y iliie, cortificntes of iiidobtcdnes.s for services rendcrod 
or for pi-opeity funiisliod l'or tJie ll^^(•s of the e)t.y, orders or drafts di'iiwn b.y 
oiie eity oïlicer upon finoUicr, or nvy other d(!\'ice of the klnd, used for li(iui- 
riatiiiir the araomils legitiiuately due to imblic creditors, ave, of course, iioees- 
H'dYy iiistnimeiits for ciuryln;^ on the inaehinery of muiiieipal administration, 
and for antleipating t)ic collection of taxes. But to inyest such documents 
witli the cliaraeter and incidents of coranicrcial paper, so as to render them 
in tlie hands of l)ona lide holders ab.solute obligations to pay, however ir- 
regularly or fraudulently issued, i.s an abuse of their true charaeter aud 
purjiose. * * » 

"Where the power is ciearly giyen, and securities bave been Issued In con- 
forniity therewith, they will stand on the same basis and be entltled to the 
same privilèges as public securities and commercial paper generally. 
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"But where the power has not been given, parties inust take municipal or- 
ders, drafts, certificates, and other (îocuments of the sort at thelr péril. Cus- 
tom and usage may hâve so far asslmllated them to regular commercial paper 
as to make them negotiable ; that is, transférable by delivery or indorsement. 
This quality renders them more oonvenient for the purposes of the holder, and 
bas, undoubtedly, led to the idea so frequently, but, as we think, erroneously, 
entertained, that they are Invested with that other characteristlc of com- 
mercial paper, freedom from ail légal and équitable défenses in the hands of a 
bona fide holder. But every holder of a clty order or certificate knows, that 
to be valld and genulne at ail, It must hâve been Issued as a voucher for eity 
indebtedness. It eould not be lawfuUy issued for any other purpose. He must 
take it, therefore. subject to the risk that it has been lawfuUy and properly 
Issued. His claim to be a bona fide holder wlU always be subject to this 
qualification. The face of the paper itself Is notice to him that its valldity dé- 
pends upon the regularlty of Its issue. The officers of the eity hâve no authori- 
ty to Issue it for any illégal or Improper purpose, and thelr acts cannot create 
an estoppel agalnst the clty itself, its taxpayers, or people. Persons recelving 
it from them know whether it is Issued, and whether they receive it, for a 
proper purpose and a proper considération. Of course they are aflected by the 
absence of thèse essential ingrédients; and ail subséquent holders take cum 
onere, and are affected by the same defect. 

"We consider thèse princlples to be so sound and fundamental as to make it 
a matter of some surprise that a différent vlew should hâve been taken by 
some jurlsts of emlnent abllity." 

[3, 4] The plaintiffs took their warrants with notice of the law, and 
the eity was not estopped from defeating them by proof of the fact 
tîiat they were issued fraudulently and without any considération re- 
ceived by it, for a purpose beyond its power, either by the récitals in 
the motion adopted by the eity council, or by the récital in the war- 
rants, or by the fact that the eity paid the interest on the warrants for 
five years, or by any other fact established in the case. There was 
therefore no error in the réception of the évidence of the fraudulent 
issue of the warrants without considération for a purpose beyond the 
powers of the corporation, and that évidence established a conclusive 
défense to this action. This conclusion renders it unnecessary to con- 
sider other alleged errors, because even if they were committed they 
we^re not prejudicial to the plaintifïs because the judgment must 
hâve been against them on the défense which has been considered what- 
ever the rulings might bave been in référence to the other défenses. 

The judgment below is accordingly affirmed. 



DUREE V. WABASH R. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 28, 1917.) 

No. 4T51. 

1. Négligence <s=»2 — Eléments — Duty. 

Where there is no duty of protection agalnst an injury, the omission to 
fumlsh such protection Is not négligence. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 3, 4.] 

2. Raileoads <g=>276(4) — Liabilitt fob Injuries — Trespasseks. 

A boy 11 years old, permitted by railroad employés, vri.thout the consent 
of the Company, to ride upon an englne that was belng tested, was not a 
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passenger, but In law an Intruder and trespasser, to whom the eompany 
owed no duty, except the négative one of not maJiclously, wantonly, or 
with gross and reckless carelessness injuring him. 
[Ed. Note.— ror other cases, see Railroads, Cent. Dig. §§ 884, 885.] 

8. Négligence <SS=57 — Eléments — Duty. 

While children can recover for injuries in clreumstances In wlilch 
adults cannot, there can be no recovery, even in the case of a child, 
unless there is a breach of duty. 
[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 9.] 

4. Raileoads <3=>276(4) — Liabilitt foe Injuries — Trespassers. 

Whei'e railroad employés, without the consent of the eompany, permit- 
ted a boy to ride on an englne that was being tested, the eompany owed 
him no duty to protect him from injnry, by derallment of the englne or 
otherwise, unless due to wanton, willful, or Intentional acts or négligence 
of the railroad employés. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. 5§ 884, 885.] 

5. Master and Servant ©=3302(1) — Injuries to Third Persons — Liabilitt. 

Authority, express or implied, to do an act, Is always the test of a 
master's Uabillty for an act of his servant, and when an employé exceeds 
that authority, and does an act resulting in injury to another, he is noi. 
In the doing of that act, the agent of his employer. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. S§ 1217, 
1225.] 

6. Bailroads <g=3282(3) — Actions for Injubies — Puesumptions. 

Where railroad employés permitted a boy to ride on an englne which 
was being tested, the derallment of the englne, causlng the death of the 
iKjy, raised no presumption of négligence for which the railroad eompany 
was chargeable. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. § &12.] 

7. Railroads iS=32S2(3) — Actions for Injuries — Fbesumptions. 

Where a boy riding on an engine was killed by a derallment, there 
could be no presumption of any willful or intentional disregai'd of duty 
on the part of the engineer ; the boy being exposed to no risk to which 
the engineer and flreman were not exposed. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 912.] 

8. Railroads <S=>278(6) — Liability for Injuries — Last Clear Chance Doc- 

trine. 

The doctrine of last clear chance had no application to the death of a 
boy, riding on an engine with permission of railroad employés and killed 
by its derallment. 

In Error to the District Court of the United States for the South- 
ern District of lowa; Martin J. Wade, Judge. 

Action by Mary A. Durée against the Wabash Railroad Company 
and another. Judgment for défendants, and plaintiff brings error. Af- 
firmed. 

M. A. Roberts, of Ottumwa, lowa (W. W. Epps and Roberts & 
Webber, ail of Ottumwa, lowa, on the brief), for plaintiff in error. 

William McNett, of Ottumwa, lowa (J. h. Minnis and N. S. Jjrown, 
both of St. Louis, Mo., and McNett & McNett and Walter McNett, 
ail of Ottumwa, lowa, on the brief), for défendants in error. 

Before CAREAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

®=:>For other cases see same topic & KET-NUMBER In ail Key-Numbered Dlgests & ludexes 
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RÏNER, District Judge. The plaintiff in error, hereafter referred 
to as the plaintiff, brought this action against the défendant in error, 
hereafter referred to as the défendant, to recover damages for the 
death of her son, a boy of about IIV2 years old, alleged to hâve been 
caused by the négligence of the défendant. The record discloses the 
foUowing facts: 

On the 4th of January, 1914, Fred Craft, a locomotive engineer, and 
Clyde Henderson, a locomotive fireman, both in the employ of the 
défendant, were at Moberly, Mo., in charge of one of the defendant's- 
engines; that this engine had been in the shops for repair, and they 
were taking it out on the road to "try it ont" before putting it back into 
regular service ; that before leaving Moberly the plaintiff's son request- 
ed and was permitted by the engineer to ride on the engine ; that upon 
leaving Moberly the engine was running backward, and as it came to 
the switch at Cairo, a station 6 miles distant f rom Moberly, it left the 
rails, turned over on its side, and the engineer and boy received in- 
juries from which they both died; that the engine on which the plain- 
tiff's intestate was riding, at his request and with permission of the en- 
gineer, was one used in the passenger service ; that its maximum speed 
was about 60 miles an hour ; that the boy was riding in the cab upon 
the fireman's side of the engine, and at the time of the accident was 
standing in front of the seat box, a place entirely saf e so long is the 
engine remained upon the rails ; that the track at that place prior to the 
accident was in good condition. The only conflicting évidence in the 
record is as to the rate of speed at which the engine was running at 
the time of its derailment. The fireman, who was upon the engine at 
the time of the accident, testified that it was running about 15 miles 
an hour. Other witnesses, who noticed the engine as it came into 
Cairo, fixed the speed at from 25 to 35 miles per hour. 

The pétition was several times amended. In the fourth and last 
amendment, filed on the 31st of August, 1915, the plaintiff states: 

"Plaintiff wlthdraws ail the allégations of her pétition charglng that the 
defendant's employés negligently induced and invlted the deceased to get 
upon the engine ; also ail allégations of négligence based upon the unsafe aud 
dangerous condition of the defendant's track, exeept in so far as knowledge of 
the condition of sald track bears on the care required of defendant's engineer 
and fireman In running said locomotive over the same." 

"That the particular acts of négligence, Inefflciency, and carelessness of 
the employés and agents of the défendant, upon which she seeks to predicate 
négligence, are that U\e defendant's said employés at the time well knew that 
the said railroad track at the time and place of the Injury was not level, one 
side being about one inch lower than the other, and with sald knowledge were 
running said engine backward at the time said injury was received by the de- 
ceased at the dangerous and hazardous rate of speed of 30 to 35 miles an 
hour ; and plaintiff avers that the running of sald engine backw^ard over said 
track at said rate of speed was in and of itself gross négligence on the part 
of said employés." 

By this last amendment the plaintiff narrowed the issues, and based 
her right to recover upon the averments that the defendant's employés 
at the time of the accident were negligently running the engine back- 
ward over the track at a dangerous rate of speed, and that its de- 
railment was caused thereby. At the close of tlie plaintiff's évidence. 
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on motion of the défendant, the court instructed the jury to return a 
verdict in its favor. 

Tlie four assignments of error présent but a single question : Was 
the court justified under the facts and law in sustaining the defend- 
ant's motion and directing a verdict in its favor ? In determining this 
question the controlHng f eature is : Was there a duty to the plaintifif's 
intestate which was violated by the défendant? If there was, then the 
court erred in giving the instruction requested. If there was not, 
there is no légal liability, and the court committed no error in instruct- 
ing the jury as it did. 

[1-4] In the case presented by this record there is no question of 
contributory négligence involved in the inquiry or essential to its con- 
sidération. If the défendant did not owe the duty of protection against 
the in jury complained of, then the omission to furnish such protection 
does not conslitute such négligence on its part as will warrant a recov- 
er}' therefor against it. From the facts of the case it is perfectly plain 
that the plaintiff's intestate did not sustain to the défendant company 
the relation of a passenger, there was no contract, either express or 
imphed, for his transportation, and he was not, therefore, entitled to 
that high degree of care to which a common carrier is held for the safe- 
ty of those wbo hâve paid for their transportation as passengers. On 
the contrary, we think his relation to the défendant company, whether 
technically so or not, was in contemplation of law that of an intruder or 
trespasser, and the défendant owed him no duty, except the négative 
one, not maliciously, wantonly, or with gross and reckless carelessness 
to injure him. And the fact that the deceased in the présent case was 
a boy 11 V2 years old cannot affect the application of the rule, for the 
reason that the absence of duty is the same as in the case of an adult, 
and the conséquent absence of liability must be the same in both. It 
is true that children can recover for injuries in circumstances in which 
adults cannot ; but there can be no recovery, even in the case of a child, 
unless there is négligence, and there can be no négligence without a 
breach of duty. In the présent case the only duty which is or can be 
claimed as having been violated was a duty to protect the plaintiff's in- 
testate when riding upon the engine from injury by derailment of the 
engine or otherwise ; but we are wholly unable to see how any such 
duty can arise out of the circumstances of this accident. Clearly this 
boy was where he had no légal right to be. He was not a passenger, 
and was not upon the engine for the purpose of assisting in its opéra- 
tion in any way, but merely riding there with the permission of the 
engineer, and without the consent of the défendant company. The 
défendant owed him no duty, therefore, except, as above stated, not 
to wantonly or willfully injure him. Any other duty toward him could 
only spring up on the part of the défendant by an act of the engineer 
coming within the scope of the engineer's employment. Clark v. 
Colorado & N. W. R. Co., 165 Fed. 408, 91 C. C. A. 358, 19 L. R. A. 
(N. S.) 988; Snyder v. H. & St. Joe R. Co., 60 Mo. 413; Jackson v. 
C, R. I. & P. Railway Co., 178 Fed. 432, 102 C. C. A. 159; C, R. I. & 
P. Railway Co. v. Thurlow, 178 Fed. 894, 102 C. C. A. 128, 30 L. R. 
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A. (N. S.) 571 ; C, St. P., M. & O. Railway Co. v. Bryant, 65 Fed. 969, 
13 C. C. A. 249. 

[5] And the fact that the engineer permitted this boy to ride upon 
the engine cannot change the situation, unless it is made to appear 
that he had authority, either express or implied, to do so. "Beyond 
the scope of his employnient the servant is as much a stranger to 
his master as any third person." Morier v. St. P. Rv. Co., 31 Minn. 
351, 17 N. W. 952, 47 Am. Rep. 793. Authority, e'ither express or 
implied, to do an act, is always the test of the master's liability, and 
when an employé exceeds that authority, and does an act resulting in 
injury to another, he is not in the doïng of that act the agent of his 
employer. In considering a case quite similar to the case before us, 
the Court of Appeals of New York stated the rule as follows : 

"The solution of the questions at issue is not to be sought in the rules of 
law appertainlng to common carriers. It niust be obtained froin the princi- 
ples of the law of agency. The true Inquiry is whetlier the conductor, as an 
agent of the défendant, had the power to take the plalntiff upon the train lu 
such a way as to blnd the défendant as a carrier to him as a passenger." 
Eaton V. Delaware, L..& W. R. R. Co., 5T N. Y. 382, 15 Am. Rep. 513. 

And the Suprême Court of Missouri in Farber v. Mo. Pac. Ry. 
Co., 116 Mo. 81, 22 S. W. 631, 20 L. R. A. 350, said: 

"It belng then an uncontroverted fact that plalntiff was wrongfuUy, and 
without any lawful right whatever, on the train, the liability of the défendant 
to him for an injury he may hâve received Is not founded upon the duty and 
obligations imposed by the law of common carriers, but is referable to the 
law of agency." 

[6] The derailment of the engine and the happening of the acci- 
dent, without more, raises no presumption of neghgence for which 
the défendant was chargeable. In C. & N. W. Ry. Co. v. O'Brien, 132 
Fed. 593, 67 C. C. A. 421, Judge Hook, speaking for this court, said: 

"But, however this may be, it is obvions that It was of great Importance 
to the railway company that the jury be instructed that the fact of derail- 
ment of tJie train dld not in itself raise a presumption of négligence for 
which it was chargeable. Such an instruction was requested, and it was re- 
ftised by the Circuit Court. It is familiar doctrine that in cases between 
employé and employer the law does iiot présume carelessness or négligence 
on the part of the latter. And the presumption in the case before us is that 
due care was exercised by the company in respect to the condition of the en- 
glue, cars, and rallroad track, and also that those in charge of the opération 
of the train performed their duty." 

In the case just cited an express messenger was injured by the de- 
railment of a train upon which he was working. If the presumption 
of négligence would not arise in such a case, it certainly would not 
arise in the case of a trespasser. 

[7] As we hâve already seen, the défendant owed the plaintiff's in- 
testate no such duty as to render it liable for the mistakes or négli- 
gence of the engineer or fireman, in the absence of a showing that 
such négligence was wanton, willful, or intentional; and there is no 
évidence in this record tending to prove that there was any willful or 
intentional failure on the part of either of them to perform any duty 
in respect to the management of the engine. Their own saf ety was in- 
volved, and there can be no presumption that the engineer lost his life 
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and caused the death of this boy through a willful or intentîonal dis- 
regard of duty. The boy was riding on the fireman's side of the 
engine in a perfectly safe place, unless some accident happened to the 
engine. His position upon the engine was quite as safe as that of 
either the engineer or fireman. He was exposed to no risk to which 
they were not exposed; so that there is notliing in the circumstances 
surrounding this accident to justify the conclusion that the act or omis- 
sion, if any, which brought it about amounted to wanton or willfnl 
négligence. The cause of the derailment of this engine was not defi- 
nitely proved ; but, if due, as the plaintiff contends, to the fact that it 
was being operated at a higher rate of speed than was considered safe 
for an engine running backward, that fact alone would not be suffi- 
cient to charge the défendant with such négligence as to make it lia- 
ble for damages. As said by the Suprême Court of lowa in Denny 
V. C, R. I. & P. Ry. Co., 150 lowa, 460, 130 N. W. 363: 

"So long as men are human they wlll luaUe mistaUes, and at tlmes be guilty 
of carelessness. Few. however, are so base or so lacking In décent regard for 
human life as to wlllfully or wantonly do or omit an act of duty by which 
death or disaster to others rnay reasonably he expected to follow, and. In the 
absence of other facts pointing to such concUi.fion, nelther court nor ,1ury 
should, from the mère fact that an in.iury bas been negligently occasioned, as- 
sume to characteiize the conduct of the négligent person as wUlful or wan- 
ton." 

[8] Under the facts established by the évidence, the "doctrine of 
last clear chance" can bave no application in this case ; neither is the 
question affected by the provisions of the Missouri statute called to 
our attention in the briefs of counsel. The case is one arising out of 
an unfortunate accident, for which the railway company is in no way 
legally responsible, and the action of the trial court in directing a ver- 
dict for the défendant must be affirmed. 



In re KArLAN & MYERS. 

FREDERICK, VIETOR & AOIIELIS v. AMERMAN. 

(Circuit Court of Appeals, Thlrd Circuit. April 19, 1917.) 

No. 2200. 

1. BaNKEUPTCT ®=>363 — RECLAilATION OF PbOPERTY — ELECTION. 

One who has filed and proved a claim as a crt;ditor for goods sold to 
a bankrupt may thereatter reclaim the goods uiwn discoverlng that they 
were obtalned through fraudulent représentations, where the claim re- 
clted that it should not be construed as a waiver of the rlght of the 
claimant to follow any of its merchandise into whosesoever hands it miglit 
be, provided it was dellvered thiough misrepiesentation, for the doctrine 
of élection of remédies applies only where the remédies are inconsistent, 
and the creditor by filing a claim did not pieclude itself from subséquent 
réclamation proceedings. 

[Ed. Note. — For other cases, see Banlcruptey, Cent. Dig. |§ 550-554.] 

2. Bankbuptct <s=3ll6 — Proceedings — Réclamation Pkoceedings. 

Where petltioners, who dlrectly furnished goods to a bankrupt, ob- 
talned them from wholesalers upon paying more than haif therefor, a 
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réclamation proceedlng by petitioners will not be denied, on the ground 
that i)etitioners were not the owners of ail the goods, for tbe rights of 
the wholesalers could readily be protected, and tbey would be benefited 
by the réclamation. 

Appeal from the District Court of the United States for the Mid- 
dle District of Pennsylvania ; Charles B. Witmer, Judge. 

In the matter of the bankruptcy of Kaplan & Myers. Réclamation 
proceedings by Frederick, Victor & Achelis, opposed by E. C. Am- 
erman, trustée. From an order of the District Court dismissing the 
pétition (236 Fed. 260), petitioners appeal. Order reversed. 

William J. Wilcox, of Scranton, Pa., Percival H. Granger, of Phil- 
adelphia, Pa., William A. Wilcox, of Scranton, Pa., and J. Howard 
Reber, of Philadelphia, Pa., for appellants. 

Edwin C. Amerman and Aaron V. Bower, both of Scranton, Pa., 
for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In this case we are asked to review 
a proceeding for réclamation instituted by the firm of Frederick, Victor 
& Achelis (hereinafter called the claimants) against the trustée of 
Kaplan & Myers, bankrupts. The référée sustained the claimants' 
pétition, but the District Court dismissed it. 236 Fed. 260. 

[1] The facts are thèse: Acting on behalf of ihemselves and of 
two other mercantile houses, the claimants sold certain goods — or de- 
livered them and thus completed the sale — to the bankrupt firm after 
January 29, 1915, and before October 30, the day when the involun- 
tary pétition was filed. A receiver was appointed forthwith, but the 
bankrupts contested the pétition, and there was no adjudication until 
December 13. On February 3, 1916, the schedules were filed and the 
first meeting of creditors was held. At this meeting the claimants filed 
a proof of debt, but took no part in the meeting. Their proof con- 
tained the following paragraph, written in pen and ink : 

"That the filing of this claim is not construed as a waiver of the right of 
sald claimant to foUow any of their mei-chandise, in whosesoever hauds It 
may now be, includlng the receiver in banlîruptcy, providing same was de- 
livered thru misrepresentation." 

The trustée qualified on February 10 and took possession of the 
goods and books of the bankrupts. The goods had been open to ex- 
amination, and perhaps the books also, but it was not until testimony 
was taken that the probability of previous fraud by the bankrupts in 
representing their condition became apparent. On February 16 the 
claimants presented the pétition now before us, asserting fraudulent 
misrepresentation to them concerning the bankrupts' financial condi- 
tion for the purpose of obtaining goods on crédit. The goods re- 
claimed were afterwards sold, but the proceeds are still in the hands 
of the trustée subject to the final disposai of the pending pétition. The 
référée found as facts — and the District Judge accepted his findings — 
that on January 29, 1915, the bankrupts mailed to the claimants a 
statement purporting to represent their financial condition, and show- 
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ing a surplus of assets amounting to nearly $50,000, among the assets 
being outstanding accounts due and owing to the bankrupts amount- 
ing to nearly $30,000; that the bankrupts were at that time insolvent; 
that the statement "was a false and fraudaient misrepresentation and 
misstatement intended by the bankrupts to secure a false crédit"; 
and, further, "that the claimants relied upon the correctness of this 
statement, and were induced to part with their goods upon the strength 
of the misrepresentation." 

Upon thèse facts we are of opinion that the dispute before us is 
ruled by Thomas v. Taggart, 209 U. S. 391, 392, 28 Sup. Ct. 519, 52 
L. Ed. 845. In that case Hall had a spéculative account with Berry 
& Ce, the bankrupts, and had deposited certain shares of stock in 
place of a cash margin. He claimed thèse shares f rom the trustée, and 
was met by the fact that he had already filed a claim for their value 
against the bankrupt estate. It appeared, however, that his proof con- 
tained a stipulation: 

"That by filing notice of thls clalm he does not walve any right of action 
that he now has to recover possession of said certiflcates or the value thereof 
against elther of the bankrupts or any person In whose possession they may 
be found," etc. 

And it was therefore held that the claimant had a right to recover 
the spécifie shares — the court saying: 

"In this claim the cssential question Is as to the effect of Hall's proof of 
his clalm In bankruptcy as a walver of his right to recover the shares of 
stock covered by the receipt. We are of the opinion that, In vievv of the rés- 
ervation just made, there was nothlng in Hall's conduct amounting to an élec- 
tion to pursue his claim as a credltor In bankruptcy, whlch now prevents his 
recovery of the certiflcates of stock in question. It is true that he voted at 
the flrst meeting of the credltors on Deceinber 19, 1904, upon an informai 
ballot for trustée In bankruptcy, and at the formai élection of trustées on 
December 21, 1904, Mr. Hall dld not vote, though the référée flnds that he 
partieipated actively at the meetings held for the élection of trustée. We are 
of the opinion that the réservation of Hall evideneed his intention to hold on 
to whatever rights he had In his shares of stock, and there is nothlng In his 
conduct which should preclude him, after he had discovered that the shares 
had been returned to the assignée in bankruptcy, from reclaimlng them as his 
own property." 

We see no valid distinction between Thomas v. Taggart and the 
case now before us. As it seems to us, the référée was justified in 
coming to the following conclusion : 

"In the présent case the claimants, wlthln a period of two weeks after 
their claim had been filed, gaining knowledge of the fraud perpetrated upon 
them, instituted thèse réclamation proceedings. In my opinion, the fact that 
they had theretofore filed their proof of clalm without any knowledge of 
the fraud does not bar them." 

We are unable to agrée that the claimants made a final élection when 
they filed their proof of debt. So far as appears, they did not then 
know that they had been the victims of a fraud, and without such 
knowledge, or notice that would be équivalent thereto, an élection was 
not required. And, when they afterwards leamed the facts that seem- 
ed to point to the fraud, we do not think they were bound to withdraw 
their proof of debt while the réclamation proceeding was still unde- 
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tennined. It might be that the apparent f raud could be satisfactorily 
explained, and in that event they could not redaim, but must be content 
with their proof of debt. We see nothing to condemn in this atti- 
tude, although of course they must now reHnquish their claim under 
the proof of debt for so much of the goods as hâve been specifîcally 
followed and sold. The rule announced in Thomas v. Taggart seems 
to us to carry forward the doctrine of élection of remédies to this 
extent: When a creditor may perhaps hâve two remédies, and pur- 
sues one of them without notice or knowledge that he possesses 
the other, he may protect himself by reserving distinctly a right ta 
follow the other in case he shall subsequently discover the needful 
facts ; and, if he so reserve the right, he need not elect until he knows 
definitely that both remédies are at his command. Of course, he can- 
not recover on both ; but we think the equities of such a situation 
are met by requiring him to abandon one remedy before he reaps the 
benefit of the other. We do not fmd in Thomas v. Taggart that Hall 
had abandoned his proof of claim before he sought to reclaim his 
stock, and the Suprême Court does not state, or imply, that such aban- 
donment would be essential. And of course it must always be re- 
membered that the doctrine of élection only applies where the rem- 
édies are inconsistent, not vi^here they are cumulative. 9 Rul. Case 
Law, 956. 

It follows, therefore, that the claimants should hâve been allowed 
to recover the fund held by the trustée. But before they receive it 
they should be required to abandon so much of their proof of debt as 
relates to the value of the goods reclaimed and sold, thus leaving the 
proof of debt to stand only as to the other goods that were not re- 
claimed, but had no doubt been disposed of by Kaplan & Myers before 
the date of the bankruptcy. 

[2] The District Court did not pass upon the other question raised 
by the trustée, namely, whether the claimants had sufficient title to 
the goods to enable them to maintain the proceeding in their own 
name. This only applies to part of the goods, for of the other part 
the claimants were themselves the full owners. As to the former part 
the facts known are as follows : This merchandise was made up of 
several consignments shipped from several wholesale houses. The 
claimants were commercial bankers in New York City, and in some 
of ife détails their method of doing business was this: When whole- 
sale houses received orders for the sale and delivery of goods on 
crédit, the claimants would pass on the crédit. If this was satisfac- 
tory, they would advance to the wholesalers from 60 per cent, to 73 
per cent, of the value of the goods, would take the goods into their 
own custody, and would then ship them in the names of the whole- 
salers, taking an assignment of the accounts, and stamping the invoices 
so as to show to the purchasers that the accounts had been assigned, 
and were payable, to the claimants. The retailers and the gênerai 
trade were required to render their financial statements to the claim- 
ants — as was done by Kaplan & Myers in the présent case — and were 
familiar with this requirement. It also appeared that the relations be- 
tween the claimants and the wholesalers with whom they dealt were 
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regulated by a written contract, but this is not in évidence and its terms 
were not otherwise proved. In the absence of the writing, we think 
it would be unsafe to pronounce with confidence upon the rights of 
the respective parties. Ail we can say is that on the record bef ore us 
we feei justified in believing that for many purposes the claimants ac- 
quired — at least in equity- — an interest in the goods themselves that 
warranted them in taking the step that is now in question. That they 
used their own name does not seem to be fatal. The wholesalers may 
perhaps hâve retained an interest of some kind and to some extent in 
the goods, but as their interest against a debtor would evidently be 
identical with the claimants' interest we do not feel disposed to give 
weight to a rather narrow objection that has no substantial value. If 
the wholesalers hâve a right to any part of the fund, they can readily 
enforce it against the claimants. 

The order of the District Court is reversed. 



SOCIÉTÉ NAPTHÉS TBANSPORTS v. BISSO TOWBOAT CO. et aL 

(Circuit Court of Appeals, Fîfth «rcuit. March 17, 1917. Kehearing Denled 

April 28, 1917.) 

No. 2899. 

1. Admiralty ©=354 — Stipulation fob Eelease or Vessel — Cancellation. 

An admiralty court may properly cancel a stipulation for release of a 
vessel libeled in collision, given without appraisal, on the subséquent In- 
stitution of proceeUings by the owner for limitation of liability and the 
giving of a bond for the appraised value of the vessel. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. 8| 443-447.] 

2. Shippinq <S=209(1) — Limitation of Liability — Right to Relief. 

Proceedlugs for limitation of liability ot a vessel owner under Rev. St. 
§ 4283 (Comp. St. 1916, § 8021), supersede ail other actions and suita for 
the same loss or damage in the fédéral and state courts, and the right to 
such limitation Is not waived by the giving of a stipulation for release of 
the vessel in a suit for collision. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dig. § 650.] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Poster, Judge. 

Suit in admiralty for collision by the Société Napthés Transports 
against the towboat W. A. Bisso, the Bisso Towboat Company, claim- 
ant, and the steamship Crown of Galicia, the Crown Steamship Com- 
pany, Limited, ciaimant. From a decree canceling bond given for re- 
lease of the Bisso, libelant appeals. Affirmed. 

Richard B. Montgomery, of New Orléans, Ea., for appellant. 
John D. Grâce, George Denegre, Victor Eeovy, and Henry H. Chaf- 
fe, ail of New Orléans, La., for appellees. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

^=3For atber cases see same topic & KEY-NUMBBR la ail Key-Numbared DlgesU & Indexes 
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FARDEE, Circuit Judge. It appears that, while the towboat W. 
A. Bisso was proceeding up the Mississippi river with the steamship 
Crown of GaHcia in tow, the motorship Motrocine, descending the riv- 
er, ran into the Crown of Galicia, and herself sustained material dam- 
age. Thereafter a Hbel was filed by the owners of the Motrocine, 
against both the steamship Crown of Galicia and the towboat W. A. 
Bisso, charging both of thèse vessels with fault in this collision, and 
seeking to recover damages. In due time each of the libeled vessels 
was bonded out, but it does not appear that there was any agreed 
valuation put on the W. A. Bisso. It appears to be notliing more than 
an ordinary release bond in the sum of $75,000. 

[1] A short time after the above proceeding was had, the owners of 
the steamship Crown of Galicia brought suit against the motor vesrel 
Motrocine, charging her with fault for the collision; and as a resuit 
thereof, the owners of the Motrocine again proceeded against the tug 
W. A. Bisso, asking that, if judgment be rendered against them, judg- 
ment be accorded in their favor against the W. A. Bisso. Thereupon 
the owners of the W. A. Bisso petitioned the court for a limitation of 
liability, asked that appraisement of the W. A. Bisso be made in ac- 
cordance with law, and that they hâve leave thereafter to give a valua- 
tion bond, and that ail claims for damages which were or might be 
presented against this towboat, growing out of said collision, be ref erred 
to the said valuation bond. Accordingly appraisers were duly appoint- 
ed, qualified, and sworn, and in time brought in their report, apprais- 
ing the said W. A. Bisso at $55,000. 

Thèse app>raisers were called to the stand and cross-examined by 
the appellants herein ; and appellants produced such testimony as they 
desired, and had previously, before appraisement was made, submitted 
such facts as counsel for appellants cared to submit before the apprais- 
ers had made their report. Thereafter the appraisers determined the 
value of the towboat at $55,000, and submitted their report to the court. 
After hearing ail parties in interest, the court confirmed the appraise- 
ment. Thereupon appellee filed a bond for value, and asked that this 
bond stand in place of the W. A. Bisso, and that the original and ail 
other claims be referred to this bond, and that the release bond given 
first above mentioned be canceled. 

After ail parties in interest were heard, the court determined the is- 
sues as follows: 

"Whereupon, after hearing ail parties, It was ordered tbat cause entitled 
'Société Napthés Transports v. Steamship Crown of Galicia and Tugboat W. A. 
Bisso,' wherein the Crown Steamship Company, Limited, claimants of the 
Crown of Galicia, and eross-libelants, and the Bisso Towboat Company are 
claimants of the tugboat W. A. Bisso, and cross-Ubelants, whlch cause Is 
numbered 15234 of the docket of the court, be, and the saine is hereby, ordered 
Consolidated for purposes of trial, with cause entitled 'In re Bisso Towboat 
Company, Praying for a Limitation of Liability,' numbered 15253 of the 
docket of this court. 

•'And, upon motion of John D. Grâce, as proctor for the said Bisso Towboat 
Company, it was further ordered that the bond given by said Bisso Towboat 
Company in the sum of seventy-five thousand dollars ($75,000) to secure the 
release of said towboat W. A. Bisso in cause entitled 'Société Napthés Trans- 
ports V. Steamship Crown of Galicia and Towboat W. A, Bisso,' be, and the 
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same Is hereby, canceled and annulled, reserving to said llbelant lh<>lr right 
agalnst the bond of flfty-five thousand dollars, glven in the proceeding for the 
limitation of liability numbered 15253 of the docket of tbls court. 

"Upon the disposition of the rule, answer, and exceptions thereto, and con- 
solidation of the said cause No. 15234 and 15253 of the docket of thls court, 
and cancellatlon of release bond executed by the Blsso Tovvboat Company, as 
above set out, the Société Napthes Transports, by Its proctor, moved for a 
rehearlng, with respect to the foregolng order, in so far as the cancellatlon 
of said bond is directed ; whereupon the court ordered rohearing refused." 

From that order this appeal has been taken, assigning as error in 
various forms solely the question of the illegahty of that part of the 
decree which orders the $75,000 bond filed to secure the release of the 
towboat W. A. Bisso to be canceled. 

Section 4283, Revised Statutes (Comp. St. 1916, § 8021), reads as 
f ollows : 

"The liability of the owner of any vessel, for any embezzlement, loss, or 
destruction, by any person, of any property, goods, or merehandise, shlpped 
or put on board of such vessel, or for any loss, damage, or Injury by collision. 
or for any act, matter, or thing, lost, damage, or forfelture, done, occa.'iioned. 
or incurred, without the privity, or knowledge of such owner or owners, shall 
la no case exceed the amount or value of the interest of such owner in such 
vessel, and her freîght then pendlng." 

Sections 4284, 4285, and 4286 (Comp. St. 1916, §§ 8022-8024) relate 
to procédure under section 4283. 

[2] It seems to be settled that proceedings to limit the liability of 
shipowners under said s.ection supersede ail other actions and suits for 
the same loss or damage in the state and fédéral courts. See Providence 
& New York Steamship Co. v. Hill Manufacturing Co., 109 U. S. 578. 
3 Sup. Ct. 379, 27 L. Ed. 1038; also Monongahela River Consolidated 
Coal & Coke Co. v. Hurst, 200 F. 711, 119 C. C. A. 127. In this last- 
cited case it is held that the right of a vessel owner to a limitation of 
liabiHty under the statute as against a decree fdr collision damages is 
not waived by the giving of a supersedeas bond or appeal from such 
decree, but the liability of both principal and surety on such bond is 
impliedly subject to such limitation, citing The Scotland, 105 U. S. 31, 
26 h. Ed. 1001, and The Great Western, 118 U. S. 520, 6 Sup. Ct. 
1172, 30 L. Ed. 156, et seq. ; and in that case it was further held that 
the shipowner had the right to first contest liability for the collision 
in any court, state or fédéral, in which suit therefor might be brought, 
including the appellate court of last resort, without raising the question 
of limitation, and without thereby waiving the right to take the benefit 
of the statute, and numerous cases are cited in support thereof. 

It would seem that section 4283, R. S., supra, and sections 4284, 
4285, and 4286, relating to procédure thereunder, being in full force 
at the time the release bond of $75,000 was made and filed, the said 
sections were practically written into said bond, and to be considered as 
controUing in construing the force and effect of the same. 

It follows that none of the assignments of error are well taken, and 
the decree appealed from should be affirmed ; and it is so ordered. 
241 F.— 30 
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KINSLEY V. GEUPPB. 

(Circuit Court of Appeals, ïhird Circuit April 26, 1917.) 

No. 2209. 

1. Sales (S=5364(2) — Actions foe Peick — Insteitctions — Title of Selleb — 

Evidence. 

In an aetlonj for the purchase prlce of a picture, whlch the former 
owner had dellvered to plaliititï, who testlfled that he had bought It, It 
was not error to charge that possession of personal property was évi- 
dence of title, and that the jury was justifled in reachlng the conclu- 
sion that a man owns that vvhich he possesses, espedally where, after 
the trial, the court safeguardèd défendant by havlng the picture secured to 
hlm, together with a release from the former owner, on payment of the 
judgment. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. § 1066.] 

2. Sales i®=3364(8) — Vauditt — Sale Afteb Inspection — Genxjineness or 

PiCTUEE. 

Where défendant agreed to purchase a picture, whlch plalntlfC had per- 
mltted hlm to examine, and there was no fraud or déception on the part 
of plalntlff, or guaranty that the picture was genulne, the court properly 
refused to submit to the jury the question of Its genulneness, llmltlng 
thelr considération to the question whether that was the picture whlch 
défendant had agreed to buy. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. § 1073.] 

In Error to the District Court of the United States for the East- 
em District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by Charles P. Gruppe against Joseph T. Kinsley. Judgment 
for plaintiff, and motion for new trial was denied (227 Fed. 933), and 
défendant brings error. Affirmed. 

Harry D. Wescott, of Philadelphia, Pa., and John W. Wescott, of 
Camden, N. J., for plaintiff in error. 

Ralph N. Kellam, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Charles 
Gruppe, a citizen of New York, brought suit against Joseph T. Kinsley, 
a citizen of Pennsylvania, to recover $5,000, a sum alleged to hâve been 
agreed upon as the purchase price of a picture sold by the former to 
the latter. On trial the jury found for the plaintiff, and on entry of 
judgment thereon défendant sued out this writ. 

Without entering upon a discussion of each of the 15 assignments 
of error, we may say they, in substance, center around two questions : 
First, was there sufficient proof of the plaintiff's ownership of the 
picture to ju.'ify the court in submitting the case to the jury? and, 
second, did the court err in withdrawing from the jury the question 
whether the painting was the work of Anton Mauve, the well-known 
Dutch painter? 

4=3Fer other cases see same toplc & KBT-NUMBER In ail Key-Numbered Digesti & Indexes 
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[1] In respect to title, it is alleged the court erred in directing the 
jury: 

"The plaintifï in the case bas possession of this picture. The possession of 
Personal property, without anythlug, is évidence of title. You can reach the 
conclusion from that, and you are justlflefl in reaching the conclusion from 
that, that a man does own that which he possesses." 

As applied to the situation, we find no error in thèse instructions. 
The picture had been owned by one Fliermanns, who lived in Holland, 
and at Kinsley's suggestion, and after Kinsley had seen a photograph 
of it, Gruppe had it sent from Holland to himself in New York, in 
order that Kinsley might inspect it. After such inspection, on its ar- 
rivai in New York, it was sent to Kinsley in Philadelphia, who in 
reply wrote Gruppe: 

"I beg to acknowledge receipt of your favor of the Ist inst., and beg to say, 
in reply, the painting by A. Mauve an-ived in splendid condition. It has creat- 
ed somewhat -of a sensation. I hâve enjoyed very much showiiig It to a nuni- 
ber of gentlemen and art critics, who were very much impressed. I wUl make 
final settlement in a few days as agreed to." 

There was no évidence of any bad faith in the matter, as both 
Gruppe and Kinsley were men of large and long familiarity with 
paintings. Gruppe, when on the stand, testified he had bought the 
picture, and that the price which Kinsley agreed to pay him for it 
was $5,000. During the trial, a number of artists and dealers testi- 
fied the picture was a genuine Mauve, while olhers testified to their 
belief that it was a copy. In the light of the issues and the proofs, 
we are of opinion no error was committed by the court. As to the 
question of title, no such question was raised by the défendant in 
the pleadings, and the plaintifï expressly testified he had bought the 
picture. We also note that after the trial the court took proper steps 
to safeguard the défendant by having the picture itself secured to him, 
together with a release from Fliermanns, the former owner, on pay- 
ment of the judgment. 

[2] As to the question of the identity of the painter, we are of 
opinion the court committed no error. The sale was of a can vas 
which the purchaser had examined. There was no fraud or décep- 
tion on the part of Gruppe, nor any guaranty on his part that it was 
the work of Mauve. Under the circumstances, we think the court was 
right in refusing to submit to the jury the question whether Mauve 
was the painter of the picture, and in confining it to the issue before 
it, namely, whether thèse parties had made a contract for the pur- 
chase and sale of this painting, whether they had agreed on a price, 
whether the plaintifï had performed his part of the contract, and 
whether the défendant had refused to perform his. 

Finding no error in the trial of the cause, the judgment below is 
afiirmed. 
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EDISON BLBCTEIC ILLUMINATING CO. OF BOSTON v. TIBBETTS. 

(Circuit Court of Appeals, First arcuit. April 23, 1917.) 

No. 1251. 

Bankbuptct €=3l64 — BiOHTS oj TsusTHaE — Deposit — Patment Afteb Ad- 
judication. 

The trustée in bankruptcy caa recover the amount of the check glven 
by the bankrupt in good faith before adjudication, but deposited in a 
bank other than the one on whioli it was drawn. and not presented to 
tlie drawee bank untii after adjudication, though none of the parties 
knew of the adjudication when the amount was paid to the payée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 267.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; Jas. M. Morton,"Jr., Judge. 

Pétition by G. Wallace Tibbetts, as trustée in bankruptcy, against the 
Edison Electric Illuminating' Company, of Boston, to recover the 
amount of a check given by the bankrupt to respondent and cashed by 
it after the adjudication. Decree for petitioner, and respondent ap- 
peals. Affirmed. 

The opinion of Morton, District Judge, in the court below, is as 
f ollows : 

The check for $502.68 was delivered to the Edison Electric Illuminating Com- 
pany by the bankrupt in good faith, and in order to prevent the llght from be- 
ing shut ofC hls hôtel, two days before his voluntary pétition in bankruptcy. It 
was not presented by the Edison Company directly to the drawee bank, but 
was deposited in another banking institution for collection, and was presented 
through the clearing house. It was paid by the bank after the pétition and 
adjudication, but before auy of the parties, except the alleged bankrupt, knew 
of those facts. The institutions through which the collection was made acted, 
in so doing, as agents of the Edison Company. 

In légal effect the case is the same as if the Edison Company itself had 
retained the check and had not presented it for payment until after the 
drawer had been adjudlcated banlvrupt, and had then done so in good faith 
and without knowledge, elther on its part or on that of the drawee bank, of 
such bankruptcy. TJpon such facts, Is the payée entltled as against the trus- 
tée in bankruptcy to retain the sum received on the check? The delivery of 
the check did not operate as an assigimient or ségrégation of the funds on 
deposit, nor impress those funds witli any tnist in favor of the payée. Tlie 
check was a draft which It was the dutyof the drawee to pay upon présenta- 
tion as long as it had funds available therefor. Fourth Street Bank v. Yard- 
ley, 165 U. S. 634, 643, 17 Sup. Ct. 439, 41 L. Ed. 855 ; Holbrook v. Payne, 
151 Mass. 383, 385, 24 N. E. 210, 21 Ain. St. Itep. 456; Negotiable Instruments 
Act, Eev. Laws Mass. c. 73, § 206. The delivery of the check was not a com- 
pleted transfer of the debtor's property. By the gênerai law it did not ex- 
tinguish his liability to the Edison Company until it was paid. Downey v. 
Hicks, 14 How. 240, 14 L. Ed. 404 ; Segrlst v. Crabtree, 131 U. S. 287, 9 Sup. 
et. 687, 33 L. Ed. 125. Cf. Houghton v. Boston, 159 Mass. 138, 34 N. E. 93. 
The Edison Company acquired no rights in the nioney received on the check 
until the actual payment thereof. The effect of the transaction is to be de- 
termined as of that time. 

€=3For other cases see same topic & KEY-NUMBKB In ail Key-Numbered Digests & Indexes 
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Upon the adjudication — wliich in voluntary cases lilce this Is to be con- 
sidered as Immediately followlng upon the fîllng of the pétition (In re Hurley, 
185 Fed. 851 [D. C. Mass.]) — the .banlsrupt's deposit came into the complète 
custody of the banljruptcy court. Thereafter it was no longer his property. 
2 Eemington on Banlîruptcy, § 1274. The légal tltle was still lu him, but he 
held It only for the trustée when one should be qualifled ; and he was unable 
to effeet any valld transfer of it, except posslbly for f ull value, in the ordl- 
nary course of business. Certainly the estate could not be diminished by any 
act of hls after that time. Everett v. Judson, 228 V. iS. 474, 33 Sup. Ct 568, 
57 L. Kd. 927, 46 L. R. A. (N. S.) 154 ; Pratt v. Bothe, 130 Fed. 670, 65 C. 0. 
A. 48 (C. C. A. eth car.) ; In re Waite-Robbins Motor Co., 192 Fed. 47 (D. C. 
Mass.) ; 1 Remington on Banlîruptcy (2d Ed.) §§ 1120, 1121. If, Instead of hav- 
iug dellvered the check before the pétition and adjudication, he had not done so 
until afterward, and the payée, In Ignorance of the facts, had coUeeted it, It 
Is clear that the payée could not. as agiiinst the trustée in bankruptcy, retaln 
the nioney so received. State Banlc v. Cox, 143 Fed. 91, 74 C. O. A. 285, 16 
Am. Bankr. R. 32 (C. C. A. 7th Cir.). The prior dellvery of the check dld 
not enlarge the payee's rlghts. The contrary view would open such a broad 
avenue of fraud that I should hcsitate to take It unless coinpelled to do so. 
The money which the Edison Company reoeived belonged to the trustée lu 
bankruptcy; no considération was at that time given for it; and It must be 
returned to him. In Laclede Bank v. Schuler, 120 U. S. 511, 7 Sup. Ct. 644, 
30 L. Ed. 704, a somewhat similar controversy between the holder of a check 
and a common-law assignée was resolved in favor of the assignée. The rights 
of a trustée In bankruptcy in the debtor's property, as of the date of ad- 
judication, are at least as great as thase of an assignée in possession. 

It may be that, as between the trustée and the banli, the latter would be 
protected by reason of the agreement under which deposits are customarily 
accepted. See In re Zotti, 186 Fed. 84, 108 O. C. A. 196, Ann. Cas. 1914A, 240 ; 
Reed v. Mattapan Del. & Tr. Co., 198 Mass. 306, 84 N. E. 469. No such ques- 
tion arises between the trustée and the Edison Company. 

The leamed referee's finding that the payment was not a recoverable préfér- 
ence is athrmed; but hls further conclusion that the trustée was not entitled 
to reeover seems to me to hâve been erroneous. The order of the référée 
dismisslng the pétition is vocated. The petitioner may présent a draft decree 
in accordance with this opinion. 

M. L,. Fahey and Burdett, Wardwell & Ives, ail of Boston, Mass., 
for appellant. 

C. C. Barton, Jr., of Boston, Mass. (Barton & Harding, of Boston, 
Mass., on the brief), for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

PER CURIAM. The question presented on this appeal has been 
fully and ably considered in the opinion of the court below, and we 
see no reason for departing f rom the conclusion there reached. 

The decree of the District Court is affirmed, with interest, and the 
appellee recovers the costs of appeal. 
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MAKDIS V. MILLER. * 
(Circuit Court of Appeals, Eighth Circuit Aprll 3, 1917.) 
No. 4775. 

1. Masteb and Servant iS=>190(19) — Fellow Servants — Dxtties of Mabteb. 

Where defendant's foreman, knowlng that a rope was defeotive, ro- 
fused a workman's request that he be permitted to use a new rope, whicU 
was on the premises, and after cuttlng away the broken part of the old 
rope told the workmau to use it, défendant was Uable for Injury resulting 
from the breaklng of the rope, slnce, while the foreman and the work- 
man were fellow servants as rcgarded the indlvldual or Personal négli- 
gence of the foreman, It Is the nondelegaWe duty of an employer to ex- 
ercise reasonable care In provldlng reasonably safe worklng places and 
worklng appUances, and If the duty Is Intrusted to an employé, the nég- 
ligence of the employé In discharglng it Is attrlbutable to the employer. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§^ 
469, 470.] 

'1. Mastee and Sebvant <&»190(9) — ^Appliances — Pehfobmance or Dutt. 

An employer dld not discharge hls duty of furnlshlng reasonably safe 
appUances by causing a coil of new rope to be placed upon the work, where 
the workmen were not allowed to use It, exeept by consent of their 
foreman. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. { 456.], 
3. CoNTBACTs <g=>94(4) — Feaud — Négligence rw SioNiNa. 

The rule that one accepting an instrument or slgning a contract, with- 
out readlng it or havlng It read, will not be heard to say that he was Igno- 
rant of its contents, does not apply, where an actual fraud has been com- 
mltted and the signature obtalned by misrepresentatlons. 

[Ed. Note. — For other cases, see Contracta, Cent. Dig. § 423.] 

In Error to the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Judge. 

Action by Louis Miller against John C. Mardis. Judgment for 
plaintiflf, and défendant brings error. Affirmed. 

Guy C. Kiddoo, of Omaha, Neb. (T. J. Mahoney and J. A. C. Ken- 
nedy, both of Omaha, Neb., on the brief), for plaintiff in error. 

Matthew Gering, of Plattsmouth, Neb. (Lloyd A. Magney, of Oma- 
ha, Neb., on the brief), for défendant in error. 

Before HOOK and STONE. Circuit Judges, and MUNGER, Dis- 
trict Judge. " 

HOOK, Circuit Judge. Miller recovered a judgment against Mar- 
dis for Personal injuries sustained while in his service as a common 
workman in the construction of a building at Omaha, Neb. An iron 
column was being raised on the structure by means of a rope and der- 
rick. The rope broke, the column fell, and the injury resulted. Mar- 
dis, the défendant, lived in lowa, and was engagea in the gênerai con- 
struction business. He had a manager, with gênerai control of the 

«=>For other cases seo same toplo & KEY-NUMBER in aU Key-Numbered Dlgest» & Inûeia» 
•Rehearing denled July 9. 1917. 
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business in Nebraska, and a foreman, who had charge of the work on 
the particular building at Omaha, and authority to hire and discharge 
the workmen under him. Miller, the plaintiff, was under the foreman 
and subject to his orders. The rope that broke was defective, and the 
foreman knew it. He knew that one of the strands had broken shortly 
before in the same work. The plaintiff, who was working with the 
column, asked the foreman to use a part of a coil of new rope on the 
premises ; but the latter eut away the broken part of the old rope, made 
a sling for the column from what remained, said it was good enough, 
and directed plaintiff to proceed with the use of it. 

[1, 2] It is urged by défendant that he performed his duty as an 
employer when he caused the coil of new rope to be put upon the 
work for the workmen, that the foreman was a fellow sei-vant of the 
plaintiff, and that the négligence, if any, was that of the foreman, for 
which there could be no recovery. Under the rule that prevails in the 
courts of the United States, the foreman and the plaintiff were un- 
doubtedly fellow servants as regards the individual or personal négli- 
gence of the foreman. But that would not be so in respect of his nég- 
ligence in the performance of a primary duty of the employer intrust- 
ed to him. Northern Pacific R. Co. v. Herbert, 116 U. S. 642, 6 Sup. 
Ct. 590, 29 L. Ed. 755. For example, had the injury to plaintiff been 
caused by the foreman's négligent manipulation or handling of the 
derrick, rope, or column, the négligence would hâve been that of a fel- 
low servant, for which plaintiff would bave had no recourse against 
their common employer. But an employer owes tlie duty to his em- 
ployés to exercise reasonable care in providing a reasonably safe work- 
ing place and working appliances, and, generally speaking, in keeping 
them so. That duty cannot be delegated, so as to relieve him from 
liability for its négligent performance. If the duty is intrusted to an 
employé, whether of high or low degree, the négligence of the employé 
in discharging it is not that of a fellow servant, but is attributable to 
the employer. The distinction, broadly stated, is between the f urnish- 
ing of suitable working places and appliances on the one hand and the 
use of them on the other. The question of the liability of an employer 
for the act or omission of an employé turns more upon the character 
of the act or omission than upon the relations of the employés to each 
other. The question hère résolves itself to this: Did défendant dis- 
charge his duty as an employer when he caused the coil of new rope to 
be placed upon the work, leaving it in the control of tlie foreman to 
détermine when it should be used ? 

The duty of an employer is not a theoretical conception, but should 
be considered in its practical aspects and bearings. Had défendant 
caused the new rope to be put in a toolhouse and given his foreman the 
key, with instructions to issue it for use when necessary in his judg- 
ment, it could not reasonably be said it was available to the workmen 
according to their judgment of the needs. The case hère is not différ- 
ent in principle. True, the new rope was there; but it was not there 
for the plaintiff, except at the will of the foreman, and when the lat- 
ter spoke upon its use, his voice was the voice of the master. The mère 
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furnishing of the rope amounted to nothing, unless the workmen were 
allowed to use it when they deemed it necessary, A superior restraint 
upon its use, the interposition of the power of control, was a manifes- 
tation of the authority of the employer. The négligence of the fore- 
man was not his négligence as a f ellow servant, but was a f ailure prop- 
erly to discharge a primary duty of the défendant. Counsel cite Amer- 
ican Bridge Co. v. Seeds, 75 C. C. A. 407, 144 Fed. 605, 11 L. R. A. 
(N. S.) 1041, decided by this court. But that was a case in which it 
was held that the proximate cause of the accident was an inopportune 
signal of a foreman, and obviously it is not décisive hère. In Vogel v. 
American Bridge Company, 180 N. Y. 373, 12> N. E. 1, 70 L. R. A. 
725, a case very much like the one at bar, a contrary conclusion was 
reached by a divided court. We are unable to follow it. We do not 
think sufficient considération was given to the nondelegable duties of 
the employer and the nature of the act of the foreman he put over the 
workmen. In that case, as in some others cited, we think the doctrine 
of f ellow servant has been allowed to escape its proper bounds, and to 
nullify in some degree the well-recognized duties of an employer. 

[3] The défendant set up in défense a written instrument of fuU 
settlement and satisfaction executed by the plaintifï. The latter re- 
plied that his signature to the writing was obtained by fraud and mis- 
representations. He also averred that, while he could sign his name, 
he could not otherwise read or write. The évidence on the issue was 
conflicting, but we think the finding of the jury in favor of the plain- 
tifï had sufficient support to sustain it on appeal. The défendant in- 
vokes the rule that, if one accepts an instrument or signs a contract 
without reading it or having it read to him, he will not be heard to say 
he was ignorant of its contents. But the rule does not apply whcre an 
actual fraud has been committed, and the signature obtained by mis- 
representations. In this particular the case is governed by Great 
Northern R. Co. v. Kasischke, 43 C. C. A. 626, 104 Fed. 440. That 
case also holds that it is not necessary to go into a court of equity to 
get rid of the instrument, but that its invalidity may be asserted in the 
action at law. See also Gillespie v. Collier, 139 C. C. A. 534, 224 Fed. 
298. 

Several other contentions are made. We hâve considered them, but 
do not think they are sufficient to disturb the judgment. 

The judgment is affirmed. 



W. F. BURNS CO. V. AUTOMATIC RECORDING SAFE CO. 

(Circuit Court of Appeals, Seveuth Circuit. October 27, 11)10. Reliearlng 
Denled Marcli 27, 1917.) 

Nos. 2287, 2301, 2302, 2304, 2314. 

1. Patents <©=>328 — Validity and Infringement — Portable Savings Bank. 
The Flsher patent, No. 793,779, for a portaMe savings bauk, heXA not 
anticipated and valid, elaims 1, 5, 6, 7, and 8 hiilé Infrlnged, and clalms 2, 
3, and 4 not infrlnged. 

«gssFor other cases see same topic & KEY-NUMBEK In ail Key-Numbered Dlgests & Indexe» 
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2. Patents ©=5328 — Validitt and Infringembnt — Savings Bank. 

The Fisher patent, No. 900,534, for a savings bank, held valld, and 
daims 2 and 6 held infringed, and claims 5 and 7 not Infringed. 

3. Patents <S==>328 — Validitt and Infkingement — Savings Bank. 

The Fisher patent, No. 990,535, for a savings bank, clalm 6, held not 
Infringed. 

4. Patents <@=328 — Validitt and Infeingement — Savings Bank. 

The Fisher patent, No. 1,072,709, for a savings bank, held valld, and 
claims 1, 2, 3, and 5 infringed. 

5. Patents <g=3328 — Validitt and Infeingement — Savings Bank. 

The Fisher patent. No. 1,073,847, for a savings bank, held valld, and 
claims 1, 2, and 5 infringed. 

6. Patents <g=328 — Infringement — Savings Bank. 

The Thompson patent, No. 758,340, for a savings bank, clalm 4, held 
not infringed. 

7. Courts <@=3290 — Jurisdiction or Fédéral Courts — Suit for Unfair Com- 

pétition. 

A fédéral court Is vplthout Jurisdiction of a cause of action for unfair 
compétition, where there is no diversity of citizenship between the par- 
ties, although joined with a cause of action for infringement of patent. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 832.] 

8. Patents <g=5319(l) — Suit for Infringement — Damages. 

If a défendant, in the sale of infringing articles, has aggravated the 
damages by unfair compétition, or by infringing complainant's trade- 
mark, by uslng it on the articles, any damages thus caused may be award- 
ed in the aecounting. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §g 577, 578, 580, 
581, 583, 584, 586.] 

9. Tkade-Makks and Trade-Names <S=37 — Words Subject of Appropriation 

— Tellee. 

The word "Teiler," as a désignation of a portable savings bank, held 
appropriate as a trade-mark, and complalnant, by its use, either alonc 
or in connection wlth other words, held to hâve acqulred an exclusive 
right thereto, in whleh it was entitled to protection. 

[Ed. Note. — For other cases, see Trade^Marks and Trade-Names, Cent. 
Dig. i 11.] 

Nos. 2287, 2301, 2304, and 2314: 

Appeals f rom the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Arthur L. Sanborn, 
Judge. 
No. 2302: 

Appeal f rom the District Court of the United States for the Western 
District of Wisconsin; Arthur L. Sanborn, Judge. 

Suits in equity by the Automatic Recording Safe Company against 
the W. F. Burns Company, against the Savings Loan & Trust Com- 
pany, and against the Bankers' Registering Safe Company, the White 
Brass Castings Company, Forrest B. Page, and others. In each case 
there are cross-appeals. Reversed in part. 

For opinions below, see 224 Fed. 506, 512, and 513. 

(gssFor other cases see same tapie & KBY-NUMBER in ail Key-Numbered Oigests & Indexe» 
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Nos. 2287 and 2301 : 

Dwight B. Cheever, of Chicago, 111., for appellant. 

John H. Ivce, of Chicago, 111., for appeUee. 
No. 2302: 

Thomas F. Sheridan, of Chicago, 111., for appellant. 

John H. Lee, of Chicago, III., for appellee. 
Nos. 2304 and 2314: 

John H. Lee, of Chicago, 111., for appellant. 

Gerald G. Barry, of Chicago, 111., for appellees. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. Thèse cases, together with a case against 
a dealer, in the District Court for the Southern District of New York, 
involving however, the product of the White Brass Castings Company, 
were ail heard by Judge Sanbom about the same time and were decided 
together. His opinions will be found reported in 224 Fed. 506, 512, 
and 513. 

On the appeal of the Automatic Company, the decree rendered in the 
New York case was modified, and claims 1 and 5 of the first Fisher 
patent in suit, No. 793,779, were held infringcd. 231 Fed. 985, 146 C. 
C. A, 181. While the appellee in that case did not appear on the appeal, 
an examination of the opinion of the Circuit Court of Appeals for 
the Second Circuit, and of the briefs submitted therein by the appel- 
lant, demonstrates that the important questions presented herc were 
fully raised and carefully examined in that court. 

In the opinion in Bankers' Registering Safe Company Case, claim 
8 of the first Fisher patent in suit No. 793,779, which was in issue only 
in that case, was held to be infringed. In view of certain limitations 
found in claims 1, 5, 6, and 7, and in view of the finding as to claim 
8, the court said that it was unnecessary at that time to decree wheth- 
er or not thèse othei: claims were infringed. In the decree, however, 
claims 1 and 5 were held not infringed, and claims 6 and 7 were held 
to be infringed. 

In ail of the cases, claim 4 of the Thompson patent. No. 758,340, and 
claims 6 and 7 of the first Fisher patent in suit, were in issue. In ad- 
dition thereto, in the Bankers' Registering Safe Company Case, claims 
2, 3, and 4 of the first Fisher patent in suit, claim 7 of the second 
Fisher patent in suit. No. 990,534, claim 6 of the third Fisher patent in 
suit. No. 990,535, and claims 1, 2, and 5 of the fourth Fisher patent 
in suit. No. 1,073,847 and in the Savings Loan & Trust Company Case 
claims 2 and 6, and in the Burns Company Case claim 5, of the second 
Fisher patent in suit, were likewise in issue. While ail of thèse claims 
were held valid, only claims 6 and 7 of the first Fisher patent in suit 
were found to be infringed. As to thèse, however, each défendant 
was enjoined. 

Furthermore, in the Bankers' Registering Safe Company Case the 
court held that the complainant had acquired a valid trade-mark in the 
Word "Telîer" as the désignation of its product, and enjoined the de- 
fendants both from violation thereof and from unfair compétition, es- 
pecially in the simulation of its wares. In the W. F. Burns Company 
Case, the charge of unfair compétition was not sustained. 



W. F. BUUNS CO. V. AUTOMATIC EECOEDING SAFE CO. 



475 



The questions involved will be more clearly apprehended by a con- 
sidération of the daims in suit, the following extracts from tlie several 
patent spécifications, some of the patent drawings, and some of the 
drawings of the devices of the several défendants: 

Thompson Patent, No. 758,340, Aprll 26, 1904. 

4. In a sayin<?s bank, the comblnatlon, with a case, of a plurallty of ré- 
ceptacles located withln said case, said case having horizontal slots throiigh 
the vertical wall thereof near it.s top registering with openings communlcat- 
Ing with the individual réceptacles through which coins may be Inserted, a 
plate located above the tops of said réceptacles, and projections depending 
froni said plate into the open upi)er ends of said réceptacles and extending 
below the horizontal planes of the openings leading thereinto. 

Thompson spécifies: 

My invention has for Its object the production of a portable savlngs banli, 
In which shall Ije provided a séries of tubes or compartments for receivlng 
coins, said compartments so arranged that the coins of one dénomination are 
se];>arated from those of another dénomination, and provision to loct said coins 
In the compartments until intentionally removed. The Invention conslsts, es- 
sentially, in the provision of a séries of tubes engaged together to form one 
article, provided with means for inserOng a coin in each tube, and provided 
with means for locking the coin thereln until it Is intentionally removed. 
(7 Is a plate arranged to fit Into the top of the frame A, preferably made of 
stamped métal, with suitable dépressions thereln, so that It will fit over the 
ends of the tubes and hold theœ In place, as shown at c, Fig. 2. 




FIsher Patent No. 793,779, July 4, 1905. 

1. In a portable savlngs bank, a core comprising a plurallty of rigid vertical 
flanges spaced apart to form compartments to recelve coins, the distança be- 
tween the flanges of each compartment being greater than the diameter of 
th© colna to be recelved by such compartment, the adjacent flanges being united 
at corresponding ends by walls adapted to partially surround tlie coins. 

2. In a iwrtable savlngs bank, a core comprising a base, a plurallty of rlgld 
rudially projecting flanges spaced apart to form compartments to recelve coins, 
the distance between the outer edges of the radial flanges at each slde of each 
compartment being greater than the diameter of the coins to be recelved by 
such compartment. 

3. In a portable savlngs bank, a core comprising a horizontal bas<>, a plural- 
lty of rlgid vertical radially projecting flanges spaced différent distances apart 
to form compartments to recelve coims of différent denominationa, the distance 
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between the outer edges of the radial flangea at each slde of each compart- 
ment belng greater than the diameter of the coins to be received by such com- 
partment. 

4. In a portable snvings bank, a core coniprising a clrcalar horizontnl base 
and a plurallty of rlgld vertical radially projecting flanges spaeed différent 
distances apart to form coinpartinents to receive coins of différent dénomina- 
tions, the Inner edges of adjacent flanges being nnited by ciirved wnlls con- 
forming to the périphéries of the coins, and the outer edges of adjacent flanges 
being spaeed apart a distance prreater than the diameters of the coins to be 
received by the compartuicnt between such flanges. 

5. In a savings bank, the combination, with a base, of a plurallty of rigid 
vertical flanges supported above the base and spaeed apart to forni compart- 
ments for the coins, tlie distance betvifeen the flanges of each coinpnrtment be- 
ing greater than the diamoter of the coins to be received hy sncli compartment, 
a cover coniprising a surronnding side wall and top wall united thcreto, said 
cover adapted to inclose the base and the flanges thereon, and means for de- 
tachably securlng said cover to the base. 

6. In a savings bank, the combination, with a cirrular base, of a pliirality 
of vertical flanges supported above the base and spaeed npart to form com- 
paitnients for the coins, walls unitîng the inner edges of adjacent flfinges, 
said walls formlng a central eonipartnient, a cover coniprising a suvroTindlng 
side wall and top united thereto and adajited to inciose the base and flanges 
thereou, means for detachably securlng said cover to tlio base, said cover hav- 
ing slots therethrough comnninieating with the comjmrtments between the 
flanges and said central compartment. 

7. In a savings bank, tlie combination, with a circnlar base, of a plurallty 
of vertical flanges supported above the base and spaeed apart to form com- 
partments for the coins, walls uniting the inner edges of adjacent flanges, 
said walls forming a central compartment, a cover comprising a surronnding 
side wall and top united thereto and adapted to inclose the base and flanges 
thereon, raeans for detachably securing said cover to the base, said cover 
baving slots therethrough commuiiicating with the compartments between the 
flanges and said central compartment, and inwardly yielding plungers carriod 
by the cover and normally obstructlng the slots leading to said compartments. 

8. In a savings bank, the combination, with a base, of a plurallty of ver- 
tical flanges supported above the base and spaeed apart to form compartments 
for the coins, a cover comprising a surrounding side wall and top wall united 
thereto, said cover adapted to inclose the base and the flanges tliereon, and a 
lock seeured to the underside of said top and boit of whic>h engages a slot in 
one of the walls between the inner edges of the two adjacent flanges. 

Fisher spécifies : 

In portable savings banks as at présent constructed it is Impossible to keep 
the varions dénominations of coins separate when tbey are removed from the 
bank, and it Is therefore necessary for the bank tôlier to flrst separate the 
coins into dénominations preparatory to eounting them. ïhe primnry object 
of my invention is to provide a portable savings bank in which the various 
dénominations of coins, when the bank is ojjened, may be kept sepfirate and 
at the same time be accessible to tlie teller, so that he may readily count the 
coins without fîrst liaving to assort them according to their dénominations. 
A. further object of my Invention is to pi'ovide a portable savings bank wliieh 
will be simple in construction, inexpensive In manufacture, and convenient m 
use. 

My invention, generally deserlbed, consists in providing in a portable sav- 
ings bank a core comprising a base haviug radial flanges spaeed apart to i)ar- 
tially surround the separate piles of coins of différent dénominations in tbe 
bank, thereby facllitating the adding of the contents of tlie bank. Référence 
letter A désignâtes a core preferably formed in an intégral casting and com- 
prising a base and a séries of radial. flanges A', A", A^, 4^, A", As, and A^. 
The radial flanges are spaeed apart to correspond with the diameters of tlie 
rarious dénominations of coins. The inner edges of the adjacent flanges are 
united by curved walls eonforining to the circuuiference of the coins of the 
fieveral dénominations. A space a is formed witliin the inner walls which 
Balte the inner edges of the flanges into which bills may be deposited. 
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The manner of using my Invention >is as follows : The savings banks are 
loeked by the banklng house, which distrlbutes the same, and th« key kept, 
so that the banks may only be opened 
when returned by the depositors. The 
coins of varions dénominations are in- 
serted into the proper corapartments 
through the slots B' and are prevented 
from being removed by the respective 
plungers C". When the savings banlt Is 
returned to the banking house, the eover 
Is removed, leavlng the coins exposed, 
as shown in Flg. 3. As the varlous de- 
nominations are then in separate com- 
partments, the total amount In the bank 
may be readily counted by the teller 
wlthout the necessity of first separatlng 
the coins into tlieir différent dénomina- 
tions. 

From the foregoing description it wiU 
be observed that I hâve Invented an im- 
provoment in portable savings banks, 
consistlng In the provision of a core 

havlng compartments conforming to the slzes of the coins of différent dénom- 
inations and by nieans of which the eountlug of the coins is fadlltated when 
the bank is opened. 

Msher Patent No. 990,534, April 25, 1911. 

2. In a savings bank, the coml)inntion of a body provided with coin recoi'- 
tacles, a casing comprising a top and depending peripheral wall, sald periph- 
eral wall having coin slots In Its upper portion corresponding with said coin 
réceptacles, IncUned angular form sockets located in tbe upper portion of sulil 
casing near sald peripheral wall, and angular form plungers projecting from 
sald sockets and serving as guards for said coin slots. 

5. In a savings bank, a casing comprlsing a top and a depending peripheral 
wall havlng coin slots tbereln adjacent sald top, in combination with an in- 
ner plate lying ad.iacent sald top and equlpi>ed peripherally with slot giiards, 
and an exterual plate having clenehing lugs estending through perforations in 
said top and having clenched engagement with sald inner plate. 

6. In a savings bank, the combination of a body provided with coin récep- 
tacles, a casing comprlsing a top and depending peripheral wall, sald periplier- 
al wall havlng coin slots In its upper portion corresponding with said coin 
réceptacles, slot guard sockets located in the upper portion of sald casing ncaj- 
sald peripheral wall, and nonrotatable plunger form slot guards recelved by 
said sockets and having beveled end surfaces guarding said coin slots. 

7. In a savings bank, the combination of a body havlng coin réceptacles, u 
casing comprlsing a top and depending Uauge re;;eiving said body, a platu 
wlthiu sald casing adjacent sald top and provided with a central lock casing 
formed partially inlegral with suid plate, said plate having a central recest; 
In its upper side, a lillct in sald reccss, and a boit siidably mounted in said 
lock casing beneath said fillet. 

Fisher Patent No. 990,535, Aprll 25, 1911. 

6. In a savings bank, tbe combination of a body havlng a plurality of coin 
chambers open at their outer sides and ui>per ends, a, casing recelvlng sald 
lx)dy and provided near the toii of its peripheral wall wirh coin admission 
slots corresponding with said clianil]ers. a pinte located adjacent tbe casing 
top and equipî>ed periplierally with bearings, pivotidly mounted sprii'g actuat- 
ed slot guar(ls carried l)y said bearlngs, and a centraliy disposed locking devlce 
carried by sald plate. 

Fisher Patent No. 1,072,709, September 9, 1913. 

1. In a savings bank, the combination, witli a casing having a coin slot there- 
In, of a wall provided wltli a T-slot located near said coin slot, said wall eut 
ftway on a plane interceptlng the slot, and a plunger entered In sald T-slot, 
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stdd plunger having Its outer extremity guardlng said coin slot and havlng 
flanges above its lower portion engaging the latéral grooyes of sald T-slot. 

2. A savlngs bank, comprising a casiug having coin slota in ita periptieral 
wall, said casing equipped with guides at its upper wall, sald guides having 
their lower walls ait away and having latéral slots, and plunger form coin 
slot guards having their outer ends loeated adjacent the coin slots, said guards 
having latéral flanges movable in said latéral slots and having also portions 
projecting below said flanges. 

3. In a savlngs bank, the comblnation of a body provided with coin ré- 
ceptacles, a casing having a vertical wall provided in its upper portion with 
coin slots corresponding with said coin réceptacles, a plate carrled by the top 
wall of said casing and provided with incllned guides having eut -away lower 
walls, and T-form plungers movable In said guides and having their outer 
onds projecting beneath sald plate and serving as guards for said coin slota. 

5. In a savlngs bank, the comblnation, with a casiug having a coin slot 
tJiereln, of a wall provided with an inclined guide slot open at its lower side, 
and a plunger form slot guard working in sald guide slot and having a portion 
tionnally projecting through sald open lower side. 
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Flsher Patent, No. 1,073,847, September 23, 1913. 

1. In a savlngs bank, the comblnation with a casing having a perlpheral 
wall provided with a coin admission slot, of a résilient slot guard holder, and 
a slot guard carrled thereby and having a pivot portion adapted to eiïect 
flexlng thereof when the slot guard Is swung about Its pivot. 

2. In a savlngs bank, the comblnation with a casing having a top wall and 
having also a perlpheral wall provided with a coin admission slot, of a résili- 
ent arm adjacent said top wall and projecting near the perlpheral wall, and 
a swinging slot guard having a pivot iwrtlon confined between sald résilient 
arm and sald top wall, and adapted to flex said arm when the slot guard is 
swung about its pivot portion. 
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5. In a savlngs bank, the comblnatlon wlth a caslng havlng a top wall and 
having also a perlpheral wall provided with a coin admission slot, of a bent 
Blot guard having a head poitlon foriuing an angle vsith its body portion, and 
a résilient ann between which and said top wall said head portion is normal- 
ly confined said head portion being adapted to flex with said résilient arm 
wlien the slot guard is svvung in the opération of Insertlng a coin. 

Fisher spécifies: 

Attached to the lower surface of the 
top member 16 of the easing is a guard- 
carrylng member 19 equipped with the 
résilient arras 20, 21, which carry the slot 
guards £2. The member 1!) may com- 
prise a stamping of résilient métal. The 
outer ends of tlie arms 20 and SI are lo- 
cated close to the peripheral wall 17 ot 
the casing ; and each résilient ann bas its 
end portion provided wlth a slot or 
notch es adapted to accommodate tha 
arm 2| of the swinging slot guard 22. 
The shank of the ann S4 is bent at Its 
upper end and equlpped with a head 25, 
thus afCording lugs or pivot portiona 
adapted to rest upon the upper surface 
of the résilient arm 20 or 21, as the 
case may be, when the arm or shank S4 
ot the guard Is entered in the slot 2S. It will be noted from Fig. 1 that the 
head 25 ot the guard is confined between the outer end of the spring arm 21 
and the top wall 16 of the easing, while the arm 24 ot the slot guard bears 
against the vertical wall of the easing, the lower end of the arm ê-i guarding 
the coin slot 18. It will be noted also that the head 25 forms an obtuse angle 
with the arm 24. so that the spring arm is bent downwardly, or placed unde?- 
tension. 

When a coin is Inserted through the slot 18, the guard swings Inwardly to 
the position shown in Fig. 9, in which opération the spring arm Is placed un- 
der still greater fiexure. The Inward swing of the arm 24 is llmited by the 
shoulder 26 at the base of the slot 2S, and the easing wall, as Is évident from 
Fig. 9. Thus, It is kniwssible to dislodge the slot guard; and it is évident 
that after the coin Is passed through the slot the guard will résume Its normal 
vertical position, so that coins, once inseited, cannot be removed through the 
coin slots. 

Oomplalnant's Drawlng of Bankers' Kegistertng Safe Company's Safe. 
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Complalnanf 8 Drawlng of DeTenda^t', (Savings. Loan & Trust Compai.,'. 
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The appeals and cross-appeals to Complainant;s Drawlng of Defendanfa 
^, . \f i 11 r iu (W. P. Burns Co.'s) Structure, 

this court présent ail oi the ques- 
tions passed upon in the District 
Courts. We shall endeavor to avoid 
répétition of the matters contained 
in the opinions hereinabove referred 
to, and shall confine our review to 
such supplementary statement of 
facts and of law as may be essential 
to make clear the grounds of our 
agreement or disagreement with the 
several conclusions therein reached. 

[1] 1. On the appeal and cross- 
appeals of the Automatic Company, 
the principal question in each case 
is the scope of claims 1 and 5 of the 
first Fisher patent, No. 793,779, in suit. If the> are valid and if they 
are not to be limited by the spécifications, prier art, or the proceed- 
ings in the Patent Office, as evidenced by the file wrapper and con- 
tents, to the device shown in the drawings of the patent, if the dififer- 
ence in language between thèse two claims, on the one hand, and 
claims 2, 3, and 4, on the other, is to be given its natural efïect, and 
the language of the claims their natural interprétation, then, as clearly 
pointed out in the opinion of Judge Lacombe, thèse claims must be 
held infringed. 

Concededly, the prior art shows no direct anticipation. The cited 
coin holders, toy banks, purses, and poker chip boxes, vvhile having 
some éléments in common with those of the savings bank, serve a 
différent purpose and operate in a diflferent way. Fisher did not 
merely carry forward an old art by slight improvements, or by the 
mère substitution of équivalent éléments. Practically, and from a 
commercial standpoint, he invented a new and usef ul product ; as f uîly 
pointed out by Judge Sanborn, his invention lay, not in any or ail 
of the éléments, but in the novel combination of core and casing, 
equipped as specified by him and resulting in the first successful port- 
able savings bank — a bank which, because of its core arrangement, 
as distinguished from Thompson's multiple complète compartments 
and from the earlier single compartment safes, enabled each dénom- 
ination of coins to remain in separate stacked position, and thus to 
be much more rapidly handled and counted by the bank teller when 
he unlocked the safe and removed the casing. We fully concur in 
holding that Fisher exercised more than mère mechanical skill — in-' 
deed, a fair measure of inventive genius — in devising this construc- 
tic" with its novel method of opération. 

Nor does the pnor art compel such a construction of the claims as 
to exclude therefrom Fisher's later oval-shaped bank, in which the 
flanges are curved and the coin compartments consequently narrower 
at the vertical slot opening than the diameter of the coins, and thus 
to restrict the invention to devices conforming strictly to that shown 
in the patent drawings. Complète coin tubes, such as Thompson gath- 
241 F.— 31 
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ered together to form his bank, hâve neither flange nor vertical slot 
opening, and the prior art patents for other articles with cores or com- 
partments show both kinds of flanges and slots. Neither the radial 
nor the circular flange, with its resulting open or narrow slot com- 
partment, was new in Fisher. His novel combination and novel 
method of opération would produce a similar resuit in either case. 

It is true that in the spécifications the flanges are always described, 
and in the drawings they are shown, as radial. But the broader lan- 
guage, "vertical flanges," of thèse claims should not be so limited by 
the spécifications and drawings as to deprive the inventor of some 
part of his actual invention, unless it clearly appears therefrom or 
from the proceedings in the Patent Office that he had intentionally 
renounced the broader grant. It is ta be noted, however, that the 
vertical compartment walls as shown in the drawings are not strictly 
speaking radial, as they do not radiate from a common center. It is 
apparent, too, that the inventor in his spécifications was only describ- 
ing the structure of his pref erred form shown in the drawing, and 
not intending to renounce any part of his invention, or to limit it to 
this spécifie deyice. 

Greatest stress, however, is laid on the Patent Office proceedings. 
Thèse five claims were first rejected on the Young toy bank patent. 
No. 697,309. The amendments then made, designed more clearly to 
indicate that the compartments were to be wider than the coins, so 
that, when thèse dropped in, they would lie flat, expressly stated as 
to claims 1 and 5 that the flanges — that is, the vertical flanges — were 
so spread apart that the distance between the flanges of each compart- 
ment should be greater than the diameter of the coins; but as to 
claims 2, 3 and 4, in which the flanges were described as radial, the 
amendment properly specified that this greater distance was not niere- 
ly between the flanges, but between the outer edges of the radial 
flanges. 

In our judgment, the effect to be given to this express dififerentia- 
tion cannot be destroyed by the apparently inadvertent and certainly 
erroneous statement of the solicitor, in his remarks accompanying the 
amendment, that: 

"Claims 1, 2, 3, 4, and 7 (the présent claim 5) hâve been amended more 
clearly to distinguish appUcant's invention trom the prior art, by settlug 
fortii the fact that the distance between the outer edges of the adjacent 
flanges is greater than the diameters of the coins to be received." 

While stating tliat "this feature facilitâtes the counting of the con- 
tents of the bank," this facility is said to be due to the stacked condi- 
tion of the coins within the compartment and their ready removability 
by the teller in eôunting them, as against the necessity in Young's bank 
of removing and tiien assorting the coins before they can be counted. 
Neither hère nor in the spécifications did the applicant assert that this 
ready removability was latéral. If the distance between the outer 
edges of the flanges is suiïicient to enable the bank teller to grasp the 
stack with his thumb and a finger, it can be readily lifted upwards 
and removed vertically and counted as readily as if withdrawn hori- 
zontally. Undoubtedly the inventor had in mind this latéral remova- 
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bility. It inhered in his preferred form of structure, that with the 
radial flanges. But it was not essential to his invention. ■ With or 
without it, his device, the first practical recording safe, had that novel 
combination of éléments resulting in a new mode of opération, giving 
a ready accessibility for removal in stack and greater facility in count- 
ing the contents, which évidences invention. 

A différent question would be presented if the actual amendment 
of claims 1 and 5 had in fact been identical with that of claims 2, 
3 and 4; if the soliciter hère, as in Matheson v. Campbell, 78 Fed. 
910, 24 C. C. A. 384, had erroneously amended the spécification oi 
the claims. The answer thereto we need not now consider. Hère, 
however, the language of the amendment itself is clear and correct. 
The error occurs only in the remarks accompanying it and forming 
no part of the grant itself. The applicant, never called upon to re- 
nounce any part of his actual invention, cannot be estopped by this 
inadvertent erroneous statement of his solicitor, unnecessarily made 
in thus attempting merely to differentiate an earUer patent cited 
against him. 

Moreover, the claims, as amended, were again rejected on the Young 
patent, in vievv of Holmes patent, No. 202,545, for a coin holder. The 
examiner stated that to make the Young coin tubes out of elastic ma- 
terial, as in Holmes, whereby the coins could be laterally removed, 
did not amount to invention. To meet this objection, a further amend- 
ment was made in each of thèse claims by describing the flanges as 
rigid, and, thus amended, the claims were allowed. It is obvions, how- 
ever, that in the device described in claims 2, 3, and 4 as first amend- 
ed, the latéral removability was due not to resiliency of the flanges, 
but to their radial form and the resulting size of the opening; only 
if the flanges were curved inwardly, so that the distance between 
their outer edges was less than the diameter of the compartment and 
of the coins to be stacked therein, could their resiliency or rigidity 
afïect the latéral removability of the stacks. It would seem, there- 
fore, that in requiring this differentiation from Holmes the examiner 
must hâve believed that some of thèse claims, as first amended, cov- 
ered a résilient inwardly curved flanged device. And this was true 
as to claims 1 and 5, if the first amendment be given its literal and 
natural interprétation. 

By the final amendment, the shape of the flanges and the resulting 
shape of the compartments as theretofore described were in no man- 
ner limited or affected. The opinion expressed in National Record- 
ing Safe Co. V. International Safe Co. (C. C.) 158 Fed. 824, on an 
application for preliminary injunction, that, in view of the file wrapper 
and contents, even claims 6 and 8, which were never amended, and 
which described the vertical flanges merely as "spaced apart to form 
compartments for the coins," must be limited to radial flanges, cannot 
be foUowed. Subsequently the défendant in that case acknowledged 
the larger scope and validity of the claims, and a final consent decree 
was rendered against it. 

The claims in this patent are to be interpreted in the light of their 
history and of the art at the time of application. The inventor's state- 
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ments, made after he had assigned his letters patent, whether în the 
form of an affidavit in a lawsuit or otherwise, can hâve no bearing 
thereon. On the other hand, his application for another patent, made 
two years after the one on which the patent in suit was issued, while 
demonstrating that he then apprehended the value of the curved flange 
compartment, reflects no light on the interprétation of the patent in 
suit. That the inventor may not hâve grasped the fuU significance 
of his actual invention does not detract therefrom. At that time, he 
described the radially flanged compartment as the preferred form. 
Under the sand-molded process of casting then in gênerai use, such 
a core could be more easily produced. Later, however, the die-molded 
casting obviated this difHculty. Doubtless, too, the latéral as well as 
vertical removability of the stack in such structure was deemed by 
him an advantage. Expérience, however, has now demonstrated that 
this is more than compensated for in the curved flanged compartment, 
for in the latter, unlike the former, accidentai knocks and jars will 
not readily disturb the stacks of coins after the casing has been ré- 
moved. 

Inasmuch, however, as the language of thèse claims clearly covers 
both the then preferred form and the later device, commercially 
adopted first by complainant and then by ail of the défendants, and 
as we find no basis for a limitation thereof, we conclude that claims 
1 and 5 must be held infringed by each défendant. 

[2, 4] 2. Claims 2 and 6 of the second Fisher patent in suit. No. 
990,534, and 1, 2, 3, and S of the fourth Fisher patent in suit. No. 
1,072,709, relate particularly to the slot guards and their co-operating 
sockets in combination with the other éléments of a portable savings 
bank. In the first Fisher patent, thèse were shown as round bolts 
and described as inwardly yielding plungers carried by the cover; in 
the second Fisher patent, they are described, in claim 2, as angular 
formed; in claim 6, as nonrotatable plunger formed with beveled 
end surfaces. In the fourth Fisher patent, the plungers are described 
as T-shaped. Two of three exhibits of Savings Loan & Trust Com- 
pany's banks hâve, in combination with the other éléments, thèse T- 
formed and therefore nonrotatable plunger slot guards with beveled 
outer ends, fully corresponding in shape, location, and mode of op- 
ération with those of the claims in suit. Thèse must be held to in- 
fringe, if, as the District Court found, complainant's claims are valid. 

While the improvement over the original Fisher device is not great, 
it is substantial, in that the slots are more securely protected by the 
new form of guard. And its adaptation to this kind of device in 
combination with the other éléments would involve, in our judgment, 
at least some degree of inventive genius, even if the guard were iden- 
tical in form with the Patterson latch, patented October 19, 1829, or 
the Hotchkiss latch, patented January 19, 1835. Priority, however, is 
claimed by défendant through the Stone patent. No. 1,011,521, un- 
der which it operated. This was applied for on January 7, 1911, and 
issued December 12, 1911, three months before Fisher's application 
that resulted in his patent No. 1,072,709. Without detailing the évi- 
dence, we are, however, satisfied therefrom that the complainant has 
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sustained the burden of clearly proving priority of invention; the 
évidence demonstrates that the Fisher oval safe with thèse T-shaped 
guards was put on the market in 1910, and thus anticipated Stone. 
The claims in question must therefore be held, not only valid, but 
infringed by certain of défendant Savings Loan & Trust Company's 
devices. 

[5] 3. Claims 1, 2, and 5 of the fifth Fisher patent in suit, No. 
1,073,847, and daim 6 of the third Fisher patent in suit. No. 990,535, 
likewise relate to the slot guards in combination with other éléments. 
The form of slot guard described in the fifth Fisher patent was novel. 
Its utility was due to its simplicity, compactness, cheapness, and effi- 
ciency. The use of the bel! crank form of guard and the résilient 
mounting reduces the éléments essential to the opération of the slot 
guard from three to two. Validity is clear. 

In défendant Bankers' Registering Safe Company's device the résili- 
ent arm or slot guard holder, being in the form of a piano wire, is 
carried by a nonresilient top plate. While there are thus three, in- 
stead of two, éléments, the opération is identical. Claims 1 and 2 
read practically directly thereon, and the long and short arms of dé- 
fendants guard, joined as they are by a web, is the full équivalent of 
the bent slot guard described in claim 5. Thèse clairris must be held 
infringed. 

[3] Claim 6 of the third Fisher patent calls for pivotally mounted 
spring-actuated slot guards carried by the peripheral bearings with 
which the inner top plate is equipped, in combination with the other 
éléments of the savings bank. The improvement is a very narrow 
one; a similar guard is to be found in the old single compartment 
safe. If its adaptation to the présent combination involve invention, 
and if validity of the claim be assumed, its scope must be limited to 
the structure described; as defendant's guards are not in any true 
sensé pivotally mounted, infringement is not established. 

4. Claim 7 of the second Fisher patent in suit. No. 990,534, is spé- 
cifie as to détails of the lock élément in the combination. We con- 
cur in the finding of noninf ringement. The fillet in Bankers' Register- 
ing Safe Company's device serves a différent function and the boit 
is not slidably mounted. 

5. Claim 5 of this second Fisher patent describes specifically the 
relation of the name plate, the casing top, and the inner slot guard 
bearing plate as connected together by clinching lugs. Défendant W. 
F. Burns Company's device has no clinching lugs uniting ail thèse 
parts. The name plate is attached to the case by the lugs which form 
the pivots for the safe handie. The invention is extremely narrow. 
The scope of the claims should be confined to the device as described. 
So interpreted, concededly there is no infringement. 

6. The charge of infringement pro tanto of claims 2, 3, and 4 of 
the first Fisher patent by the Bankers' Registering Safe Company, 
because one of the coin compartments of its safe has a wide, open 
outer side cannot be sustained. Each of thèse claims clearly contem- 
plâtes that, in the entire structure of the core, the compartment form- 
ing flanges shall be radial, and that the outer edges of each compart- 
ment shall necessarily be spaced apart more than the coin diameter. 
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The invention of thèse claims résides in the entire core; not pro tanto 
in one compartment thereof. 

[6] 7. Though in a sensé a pioneer patent in this spécifie art of 
inuitiple compartment portable savings banks, few of the Thompson 
devices were made. It was completely superseded by the Fisher de- 
vice. Thompson's fourth claim alone is involved in each of thèse 
suits. Read in the light of the spécifications and drawings and the 
prior art, one of the functions of the plate projections specified there- 
in was to hold the assembled complète coin tubes in place; for, un- 
like the défendants, who in this followed Fisher, Thompson had no 
core. île gathered together into one structure a number of complète 
coin tubes. In the core and casing devices, in virhich the coin com- 
partments are formed by flanges rising from a base, there are no such 
complète tubes, and consequently no such plate projections. In view 
of the totally différent character of the structures, and of complain- 
ant's counsel's frank statement that there is room for diflference of 
opinion conceming this claim, and assuming its validity, we add 
rnerely our concurrence in the views of the trial judge that it has not 
been infringed. 

[7] 8. In so far as unfair compétition is relied upon as a separate 
and distinct cause of action, the court was without jurisdiction both 
in the Bankers' Registering Safe Company Case and in the W. F. 
Burns Company Case, as there was no diversity of citizenship. U. S- 
Expansion Boit Co. v. H. J. Kroncke Hardware Co., 234 Fed. 868, 
148 C. C. A. 466, decided by this court April 18, 1916. 

[8] If, however, in infringing upon plaintifï's patent rights, défend- 
ants hâve aegravated the damages by unfair compétition in the sale of 
the very mfringing articles any damages thus caused may be awarded 
in the accounting. Payson Manufacturing Co. v. Ludwigs, 206 Fed. 
60, 124 C. C. A. 194. Without detailing the évidence, we are satis- 
fied therefrom that the trial judge correctly held that the probable 
resuit of similarity of appearance, confusion, and déception, actually 
occurred in the Bankers' Registering Safe Company Case, and that 
in the Burns Company Case, neither actual nor probable déception 
or confusion was established. 

[9] 9. Violation of a common-law trade-mark, by its use on the 
infringing article, may also be shown in aggravation of damages. In 
tlie Bankers' Registering Safe Company Case, the bill alleged a trade- 
mark in the word "Teller" and its employment on plaintiff's product, 
usually associated with some auxiliary word, such as "Traveling," 
'"Home," "Savings," "Receiving," or "Automatic," and charged a vio- 
lation thereof by the use of the words "Depositor's Teller" on the 
infringing device. The évidence showed registration in Illinois both 
of "Teller" and of "Traveling Teller" as trade-marks, and fédéral 
registration of "Traveling Teller" only. 

Proof of actual use of tbe word "Teller" to designate generically 
plaintiff's safe, even thougli never alone, but always in association 
with one or the other qualifying word dépendent upon the spécifie 
form of safe, was sufficient to establish a common-law trade-mark; in 
the word "Teller." And the District Judge was clearly right in hold- 
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ing this word, as applied to portable bank safes, to be purely fanciful, 
and, however suggestive, in no sensé descriptive of the device. 

10. In daim 8 of the first Fisher patent in suit the lock élément is 
more particularly specified than in claim 5 ; in claims 6 and 7, the 
éléments of a central compartment formed by the wallï uniting the in- 
ner edges of adjacent flanges, is added ; in claim 7, the slot guards, 
too, are specified. The considération of claims 1 and 5 disposes of 
the questions of validity and of the attempted limitation to radial 
flanges; Fisher's combination, including the central compartment, is 
of course none the less valid and unanticipated because the added élé- 
ment is not of itself novel. 

We fully agrée, too, that under the doctrine of Winans v. Denmead, 
15 How. 330, 14 L. Ed. 717, neither the circular form of the base nor 
the central location of the bill compartment, neither of which were 
novel or vital, should i-estrict the claims to this précise description ; 
the oval base and side bill compartment formed by the inner vk^alls 
of some of the flanges do not enable défendants to escape infringe- 
ment. And the lock élément of défendant Bankers' Registering Safe 
Company' s Case is fully covered by claim 8. 

The défendant Savings Loan & Trust Company's safe, made un- 
der the Stone patent, 1,011,521, does not thereby gain any added pro- 
tection. If it be an improvement upon, it is none the less an infrïnge- 
ment of, Fisher's device. The changes, whereby the core is drawer 
form, the casing horizontally instead of vertically removable, the key- 
.controlled boit on the core with the bolt-engaging member on the 
casing, instead of the reverse location, are only in form and not in 
substance. 

The différences in construction and opération between complainant's 
and the W. F. Burns Company safe, as cîearly pointed out by Judge 
Sanborn, are likewise formai, and do not avoid infringement. 

The decrees in each of thèse cases will be reversed, with directions 
to enter decrees in accordance with the views herein expressed. The 
original complainant will recover costs in ail of the appeals and cross- 
appeals. 



GIvATJBER V. H. MUELLER MFG. CO. 
(Circuit Court of Appeals, Seventh Circuit. January Session, 1909.) 

No, 1471. 
Patents <S=>.^12(3) — SuiTS roE Infrikgement — Evidence — P^xperiments Be- 

FORE TlIE COUKT. 

In expeiiiiients before the court with mcchaulcal déviées involved h\ 
an iufringeuient suit, inuch Oepciids <jn the iKliustments l'or the moiiu-iit. 
and such tostr, hâve little woight: aijoa the qii'^-Uon whetiier in autiuil iisi» 
the cievices would or woulil not oi'irate ^;uf.^:es.^i'ully. 

[Ed. Note. — For other cases, sce i';i1i iiis, Cwil:. Dig. §§ 54S, 549.] 

Appeal from the Circuit Court of the Uii;Ux! vStates for the South- 
ern District of Illinois. 
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On pétition for rehearing. Denied. 

For former opinion, see 95 C. C. A. 108, 169 Fed. 110. 

W. Clyde Jones and Charles C. Linthicum, both of Cliicago, 111., for 
appellant. 

Albert H. Adjfms, of Chicago, IlL, for appellee. 

PER CURIAM. Complaint is made that, upon the oral argument of 
this cause in this court, appellant's counsel, to support his statement 
that the Craigie patent. No. 216,651, would not, and could not, prevent 
hammering, produced and operated a faucet, said to contain a valve 
like the Craigie valve, that in its opération before the court produced 
hammering; that the faucet thus operated was not an exhibit in the 
cause, and had never been seen by appellee or his counsel ; that its pro- 
duction, and the resuit of such opération, was a great surprise to them ; 
and that either by the faulty construction of said faucet, or by its 
manipulation, the court was misled and deceived, as v^^ould be shown 
if upon a rehearing petitioner \vas given an opportunity to exhibit and 
operate a valve that is an exact and perfect reproduction of the valve 
of the Craigie patent. There is no point made in the pétition other 
than what has been aiready fully considered. This point is the only 
one that arrests the court's attention. 

The difficulty about this point, as a sufficient reason for rehearing, is 
that, though the exhibition asked for were made in accordance with 
the promise of the petitioner, the decree entered would be unafïected 
thereby, for the Glauber patent would be none the less patentable upon 
the reasons stated in the opinion, simply because the Craigie patent 
might be operated on exhibition to prevent hammering. Indeed, the 
court is not without knowledge that in exhibitions of this kind much 
dépends upon the adjustments for the moment, that would hâve little 
weight upon the question whether, in practice, the device would or 
would not produce hammering. The probability is that there are cir- 
cumstances in which the Glauber valve is not without hammering. 
The most, therefore, that a successful exhibition of the Craigie pat- 
ent would do, in the way of affecting what the court has aiready done, 
might be to slightly modify the language of the opinion, for the practi- 
cal success of the Glauber patent, its acceptance by the market, and 
appellee's choice to' foUow it rather than the Craigie patent, are ail 
practical proofs, better than mère exhibitions, that in the matter of 
the prévention of hammering it must be decidedly superior to the 
Craigie valve — considérations that should lead us to résolve whatever 
doubts we hâve on the subject in favor of the validity of the Glauber 
patent. 

The pétition for rehearing is overruled. 
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WEBSTER ELECTRIC 00. v. PODLESAK. 
(District Court, B. D. Wisconsin. January 8, 1917.) 

L Patents <g=215 — Agreements — Unfaib Compétition. 

A contract between a manufacturlng company and an inventor In Its 
employ, whereby tlie company agreed to pay the expenses of an applica- 
tion for a patent upon a device invented by its employé, so as to avall 
itself of the protection of tlie patent asainst compétition, or to prevent a 
competitor from secnrlng a similar patent, is a proper subject of agree- 
ment. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 328.] 

2. Spi:cific Performance ig=:571 — Ageeements — ENFOKCEAniLiTY. 

Where both parties Itnew thfit tbe Invention for whlch patent was ap- 
plied for had been publicly used more than two years prior to the appli- 
cation, an agreement for asslgnment of the patent cannot be specifically 
enforced. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 204.] 

8. Specific Performance <g=>121(l) — Evidence — Sufficiency. 

A decree for spécifie performance must be based upon évidence clearly 
dlscloslng an agreement to transfer. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dlg. §§ 
387, 388.] 

4. Specific Performance ©=5121(4) — Evidence — Sufficiency. 

In a suit to specifically enforce an alleged agreement for the transfer of 
a patent when issued, évidence held insufflcient to establish the agreement 
asserted. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent Dlg. §§ 391- 
393.] 

In Equity. Bill by the Webster Electric Company against Emil 
Podiesak. Bill dismissed. 

Williams, Bradbury & See, of Chicago, 111., and QuarleS, Spence & 
Quarles, of Milwaukee, Wis., for plaintiff. 

Thompson, Myers & Kearney, of Racine, Wis., for défendant. 

GEIGER, District Judge. After hearing the testimony and argu- 
ment in this case, I give my views in support of a conclusion that an 
interlocutory decree should be entered, vesting the right to the in- 
vention, whose title is the subject of controversy, in a receiver or 
master with full power to prosecute the pending application for a 
patent, and to that end annulling the defendant's revocation of the 
power of attorney which he had previously given to the plaintifï's 
attorneys. I stated, then, that the two fundamental things of interest 
to both parties were whether Podiesak was entitled to a patent, and, 
secondly, whether the so-called Sumpter application niight not be de- 
feated through Podlesak's application. The possibility was recognized 
that, if the latter disclosed invention and public use more than two 
years prior to the date of application, both applications (if identity 
of invention should be found by the Patent Office) would hâve to be 
denied upon interférence. It seemed to me that, in view of the im- 
portance of this Podiesak invention as between the plaintiff and its 

ÊsoFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dieests & Indexe» 
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cornpetitor, the Sumpter Electric Company, the existence or non- 
existence of a right to a patent was a primary considération, and that 
the question whether the invention belonged to the plaintiff or to 
Podlesak was secondary; that this importance was the circumstance 
that led up to the making of an application for a patent by Podlesak 
two years or more after Tie conceived and perfected his device. In 
other words, at or about the time the Sumpter "plug oscillator" ap- 
peared on the market, and was pressed by plaintiff's cornpetitor as 
a new invention, Podlesak's alleged invention of the same device nat- 
urally was recognized by plaintiiï as of conséquence in respect of 
the right of the Sumpter Company to hâve a monopoly and appropri- 
ate the whole field, and was, as stated, the matter of primary concern 
to the plaintiff. 

Except for certain testimony to which référence will be made, the 
parties agrée that, v/hen the Sumpter oscillator came to plaintiff's at- 
tention, the défendant, upon producing his drawings and other évi- 
dence in either the Sumpter or his own device, saying tliat plaintiff 
Company had made and abandoned the manufacture, that it was not 
worth the expense of a patent, etc. ; and while it appears that defend- 
ant's diffidence was met, and later overcome, by plaintiff's suggestion 
that the expense of proceedings to obtain a patent would be borne 
by it, and not by défendant, the dominant purpose which had developed 
was not the acquisition by plaintiff of the invention, but the initiation 
of proceedings for a patent upon which an interférence might be de- 
clared against the competitor Sumpter Company's then pending ap- 
plication to patent (supposedly) the identical invention. In other 
words, this was not only the then dominant purpose, but was suscepti- 
ble of accomplishment, regardless of the ultimate ownership of any 
patent that might be granted. It was the plaintiff's aim to avail itself 
of its servant's alleged invention to meet a competitor who was mak- 
ing inroads upon the market through the exploitation of this same 
device and upon (supposedly) a claim of patent protection. There 
is no doubt that both plaintiff and défendant recognized this, and that 
défendant did make his application for a patent (No. l.S,198) obedi- 
ently to this mutual récognition of the end to be acomplished. 

[1,2] This situation impressed me as disclosing what, for the time 
being, could well be treated as the dominant equity between the par- 
ties. The relation subsisting between plaintiff and défendant was such 
that the purpose of meeting the competitor, either by procuring the 
issuance of a patent upon the defendant's device, or by frustrating the 
issue of a patent to the competitor, was an entirely proper subject 
of agreement between plaintiff and défendant, and was and is a pur- 
pose whose accomplishment in the interest of the plaintiff could well 
be furthered, especially after it had incurred expenses; and it was 
believed that that purpose could be furthered through the médium of 
an interlocutory decree. I still think that such would be the better 
disposition to make of the case at the présent time. I pointed out the 
possible injustice that might resuit to the plaintiff, if at this time the 
issue of spécifie performance sliould be resolved against it, because, 
as I view the situation, there is good ground for contending that, even 
if the issue be decided against it, the défendant might ultimately be 
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prohibited from carrying out his contract to assign the invention td 
the plaintiff's competitor. 

A further reason for suggesting an interlocutory decree arises out 
of the suggestion, contained in the évidence, that the défendant not 
only perfected his invention, but the plaintiff used it publicly, more 
than two years prior to the application by défendant for a patent. If 
this were a conceded fact in the case, spécifie performance would 
bave to be denied, for the reason that the agreement made between 
the plaintiff and défendant, if it was made, contemplated the filing of 
an application for a patent, when bnth parties recognized that none 
could be granted, and that circumstance injects an élément which 
alone might invalidate any agreement. It is true that this suggestion 
in the évidence can be dealt with by treating it as a collatéral matter 
not necessary to the présent issue, and one which, in view of the pos- 
sible claim that the use and sale of the device three years ago was ex- 
périmental only, can be determined by the Patent Office where it may 
be directly in issue. 

The plaintiff, however, is unwiiling to accept the interlocutory de- 
cree, and upon the effort to settle such decree asserts that it can bc 
content with nothing short of a decree for spécifie performance; be- 
cause the défendant has entered into an agreement with the Sumpter 
or Splitdorf Company which contains, araong other things, an assign- 
ment of the invention in question, it would be folly for it, the plain- 
tiff, to protect the application in the Patent Office, with the resuit that 
the patent, if issued, might vest in its competitor. 

[3, 4] I hâve therefore concluded to dispose of the issue respecting 
the plaintiff's right to spécifie performance. The rule is èlementary 
that a decree for spécifie performance must be based upon évidence 
clearly disclosing an agreement to transfer; that such agreement is 
not made out where the évidence in support of the proposition that an 
agreement was made, though it may seem crédible, worthy of be- 
lief, and tends to prove tlie agreement, is met by déniai which, upon 
the whole évidence may equally well be entertained reasonably and in 
faîr-mindedness. That, in my judgment, is the trouble with the plain- 
tiff's case. The claim that a paroi agreement to assign this patent was 
made is supported by the testimony of three witnesses, each of whom 
says that the défendant in their présence stated that he would assign 
the patent to the plaintiff. The défendant dénies this, and when we 
approach the problem of fînding support in the whole évidence for 
the assertions made by plaintiff's witnesses, likewise support for the 
defendant's déniai — in other words, when we seek to test the words 
of thèse witnesses in the light of ail the surrounding'.circumstanccs, 
and particularly in the light of antécédent probability — it is impossi- 
ble, in my judgment, to accept tlie plaintiff's testimony upon any 
ground which will reasonably and justifiably exclude the defendant's 
déniai. On the contrary, an analysis of the teritimony casts the testi- 
mony of the plaintiff into greater doubt tlian can be cast upon the de- 
fendant's déniai ; or, to put it in another way, a reasonable mind can 
as well accept the defendant's dciial as the plaintiff's assertions. 
■ This view of the case is prompied by thèse considérations arising 
upon the évidence, to some of which allusion has been made : the 
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dominant purpose of the plaintiff to meet its competitor, who was 
exploiting a device claimed to be new. As above suggested, the pur- 
pose was (prior to defendant's discharge) susceptible of accomplish- 
ment, if at ail, no matter whether defendant's invention was in him 
or in the plaintiff. When that purpose arose, the relations between 
plaintiff and défendant were, apparently, harmonious. During more 
than six years his employment had been fixed by successive contracts, 
which not only prescribed his term, his duties, but practically, with- 
out exception, each contained an express stipulation covering the right 
or interest, if any, which plaintiff may or might hâve in inventions 
made by défendant within the term or ternis of such contract. Cer- 
tain inventions were formally assigned. One of the contracts be- 
tween the parties was dated August 10, 1909, whereunder, apparently, 
the plaintiff conceives that it had the right to demand an assignment 
from the défendant of the invention which he had made late in the 
year 1911 ; and the complaint in this case was framed with the double 
aspect of claiming the invention by virtue of that agreement, as well 
as under a parcel agreement entered into in March, 1915. At the 
opening of the présent trial, however, counsel for the plaintiff dis- 
claimed any right to prevail upon the contract of August 10, 1909, and 
sought to sustain its right solely upon an oral agreement made, not 
in March, 1915, but about February 15th. Its witnesses testify to 
conversations on February 15th and 18th, wherein the défendant prom- 
ises to transfer the invention to the plaintiff, and to a demand for 
such assignment made on May 14, 1915, when défendant was dis- 
charged from plaintiff's employ. 

Now, it is significant, if plaintiff's theory is to be entertained, that 
both the parties recognized that defendant's invention in February, 
1915, was more than two years old. This latter fact is worthy of seri- 
ous considération in determining whether the right to the patent, if 
it ever existed, had not been lest because of a public sale and use. 
Nevertheless, at that time no inquiry was made by any one respecting 
defendant's obligation to assign the invention or any part of it to the 
plaintiff — I mean, his obligation arising out of the contract then, or 
in 1911, subsisting between the parties. It is ail the more significant, 
in view of the application for a patent proceeding as it did in March, 
1915, without assignment thereof. The matter of assigning it was 
a formality readily accomplished, as is f requently the case, at the time 
of making the appUcation by the inventer. If, as is contended, there 
was, at the time when the application for patent was signed, a sub- 
sisting definîte understanding that it belonged to the plaintiff, it is 
diffîcult to see why the same was not carried out at the time when the 
formality could not hâve escaped the attention of the plaintiff. 

The allégations of the complaint, in my judgment, throw some light 
upon the case, and, while they need not lead to a conclusion that the 
testimony of the plaintiff's witnesses was false, deliberately so, they 
do show an inconsistency, when taken in connection with affidavits 
filed in this court, between- the testimony. given hère in open court, 
and such pleading and affidavits, as may well cast the présent conten- 
tion of plaintiff into serions doubt. Thus the contract of August 10, 
1909, above referred to, gave to the plaintiff certain rights in the de- 
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f endant's inventions which it conceived to be valuable ; and, upon the 
supposition, doubtless, that such contract was in force in 1915, or at 
the time of making the invention in 1911, the bill alleged that in 
March, 1915, the plaintifif informed the défendant that the invention 
in question was valuable, that plaintiff desired to obtain a patent, and 
défendant promised he would do ail things necessary to be done by 
him in obtaining the same, and that he would assign the entire right, 
title, and interest to the plaintiff in considération of the payment of 
the incident expenses by the latter. The bill was doubtless drawn upon 
that theory, and when, after the commencement of this suit, the plain- 
tiff made an application for a preliminary injunction, two afïidavits, 
made by plaintiff's vice président and its counsel, respectively, both 
of whohi were witnesses on the trial, are significant, because each 
of them discloses a purpose of testifying to facts which would bring 
the case within the theory disclosed by the bill, in so far as it 
rested upon the contract of 1909; and each affidavit is silent as to 
any disclosure of fact supporting the making of an independent oral 
agreement in February, 1915, or at any other time. 

It is not reasonable to suppose that thèse affidavits, made so very 
soon after the relations between the parties had become seriously 
strained, could hâve overlooked the real basis upon which the plain- 
tiff rests its right. This doubt, which is cast upon the plaintiff's tes- 
timony, is strengthened by certain other occurrences after the defend- 
ant's dismissal from the plaintiff's employ. It appears — in fact, it is 
not seriously controverted — ^that on the date of the defendant's dis- 
charge the matter of the assignment of this patent was discussed ; 
plaintiff's witnesses contending that the défendant then again acknowl- 
edged that he had previously agreed to assign it. This is denied by 
the défendant. But it does appear, without substantial controversy, 
that défendant at that time stated that he would Hke to look up the 
matter, since there were certain patents which the plaintiff did not 
wish, and that the invention in question was treated as having been 
abandoned; that défendant at that time requested a submission of 
the matter of his obligation to assign the patent to plaintiff's coun- 
sel, asking among other things that the latter examine the contract or 
contracts which had been previously entered into as above stated; 
that plaintiff's counsel .subsequently advised défendant that the lat- 
ter was not under obligation to assign the invention pursuant to the 
terms of the one contract which it was considered might cover the 
situation ; that défendant at that time offered to give to plaintiff a lim- 
ited right in the invention if a patent should issue; and it appears 
that the counsel for the plaintiff did, as late as June, 1915, prépare 
a letter which would embody such proposition of the défendant. 

This latter testimony furnishes good foundation for questioning the 
probability of the existence of an oral agreement for an absolute as- 
signment made in February, 1915, concurrently with continued negotia- 
tions or proposais for a Hmited right. It is a fair question to ask 
the plaintiff to account for its disposition to negotiate or to temporize 
in the matter at ail. The testimony of the plaintiff, taken in connec- 
tion with the other matters referred to, most strongly suggests that 
until the défendant, some four months after his discharge, entered into 
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negotiations with the plaintiff's Gompetitor, there had never been an 
insistance upon an oral agreement such as is now testified to; and that 
brings an infirmity into the plaintiff's case which, as above indicated, 
not only weakens it, but strengthens the defendant's déniai. No 
màtter what the défendant may hâve done in September, after he was 
discharged, no matter how strong criticism may be levied at him and 
his conduct in dealing or attempting to deal at that time with plain- 
tiff's competitor, the plaintiff's case respecting transactions alleged to 
hâve taken place in Febniary is not thereby made stronger. The fact, 
if it be a fact, that défendant may purpose to give to the competitor 
the invention which plaintiff so strongly desires, does not support the 
claim that the défendant in Febmary, 1915, had agreed to give it to 
the plaintiff. That, after ail, is the only question to be determined, and 
not the equity,' or the iniquity of the defendant's subséquent conduct. 
The latter may lend support to a claim that the défendant, as a matter 
of morals, should not be permitted to assign the invention to the plain- 
tiff's competitor; but it does not follow that he agreed to assign it 
to the plaintiff. A most careful reading of the testimony does not 
make out the case a:s disclosing, clearly, an agreement which in jus- 
tice must be specifically enforced. 

The défendant may take a decree dismissing the bill. 
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(District Court, E. D. Virginia. March 17, 1917.) 

Masteb and Servant <g=>62— lNvir,?iTioNS bt Bmploté— Right of Employer 
TO Use. 

Complalnant, whlle in tlie employ of a manufacturing corporation as 
its cliief engineer, cliarged especlally with the duty of developlng its 
business and keeping its products abreast of tbe times, designed a niini- 
ber of Improved derices in connection ttierewith. which were patented 
In hls name, but at the sole expense of the corporation, which used the 
inventions In connection with Its manufactures for aeveral years, with- 
out payment or claim for royalties. Beld that, whlle comploinant held 
the légal and bénéficiai title to the patents as agalnst others, the cor- 
poration was entltled to a right in and an IndefeasSble llcense to use 
the patented Inventions as against complainant and hls assignées, and 
that, on a sale of, the stock of the corporatioh, a new corporation, or- 
ganized by the purchasers, which took over ail its property and business, 
succeeded to such right and llcense. 

[Ed. Note. — For other cases, see Master nnd Servant, Cent. Dlg. | 71.} 

In Equity. Suit by Lester G. Wilson against J. G. Wilson Corpo- 
ration, with cross-bill. Decree for défendant on original bill, and for 
complainant on the cross-bill. 

The facts in this case may be briefly stated as follows: 

James G. Wil.son was the foimder of the business of niaimfncturing roUing 
shutters, rolllng doors, etc., which he estublished in ISTii, and conductert tlie 
same at Olean, X. Y., under the name of the .Ja.iries G. Wilson Mauufsieturing 
Company, an iinincorporated concem. As the business incn-'ased, it becamo 
nccéssary to eniarge its oiJerations, and in tbe year 1903 the company was 

Ô=5For otber cases see same'topic & KEY-NUMBER In ail Key-Numbefed Dlgests & Indexe» 
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Incorporated ; James G. Wllson becomlng président and ownlng 94 per cent 
of the capital stock. In tliat year the factory was moved to Norfolk, Va., 
raaintnining an office in New York City. 

Lester G. Wilson, the complainant in this suit, an adopted son of James 
G. Wilson, who had tlien recently graduated from Cohunbia Collège as a 
meehanical englneer, was placed in the factory to learn the business, and 
sul'setiueritly, upon the factory being moved to Norfolli, he was made en- 
gineer in charge of the steel departmeut, the drafting rooni, and meehanical 
worli, at a high salary. 

During the employinent of the said Tester G. Wilson it was part of hls 
duty to design improvements, as the iieeds of custonier.s refjiiired, or as were 
nece.ssary. looking to keeplng the conipany abreast of the times In the con- 
duct of its business. Such improvements, when deeined of sutticlent im- 
portance, were patented in the name of the said Lester G. Wilson, the 
Company paylng ail expeuses connected wlth the mailing of models, furnish- 
ing material, etc., the work being done in the company's factory, and the 
costs and expenses incident to procuring the patents, Includlng attorney's 
fées, were likewise borne and paid by the company. 

The patents secured were as follows : No. 917,9S;5, cable release for fîre- 
resisting shutter, patented April 13, 1909. No. 929,741, wicket door for 
rolling shutters, patented August 3, 1909. No. 929,742, mechanlsm for op- 
erating rolling metallic shutters, patented August 3, 1909. No. 939,650, 
electrical controlling System for rolling or sliding shutters, elevators, etc., 
patented November 9, 1909. No. 945,660. electrical trolley devlce, patented 
Januax-y 4, 1910. No. 972,426, fire-resisting shutter, patented October 11, 
1910. 

During this entire period, Percy H. Wllson had been connected wlth the 
company, as factory manager, at Olean, N. Y., and as vice président, gên- 
erai manager, and dlrector, after the removal to Norfolk, and he had l^een 
continuously in the employ of the company for 30-odd years. He owned 160 
shares of the capital stock of the company. 

On the 29th day of April, 1914, James G, Wllson, desiring to retire from 
the business, gave au option on his stock holdings in the company, of 2,693 
shares, to Moss & Moss, of Norfolk A'a., brokers, together wlth the patents 
standing in the name of the said James G. Wllson. ïhe said Percy H. 
Wilson, together with several associâtes, acquired the stock of the said James 
G. Wilson from the .said Moss & Moss, under the option, and formed a new 
corporation, under the name of the "J. G. Wilson Corporation," taking over 
the entire assets and stock of the said James G. Wiison Manufacturing Com- 
pany, and merged the oid company into and contlnued the business under the 
new corporation, the only apparent différence being that James G. Wilson re- 
tired from the conipany, and the word "Corporation" was substituted for 
•"Manufacturing Company," as used by the old concern. The stock was ac- 
quired in the fall of 1914, and the new company took over the business on the 
Ist day of December, 1914. 

Under the new company. Lester G. Wilson, the complainant, was contlnued 
as engineer, at a large salary, and remained wlth the company for some six 
months. A few days after the consuuuiiatlon of tbe sale aforesaid the com- 
plainant asserted a claim agalnst the new corporation, for royalties from the 
Ist of December, 1914, on the patents which had been issued to hlm while 
employed as engineer of the old company as aforesaid, and claimed the ab- 
solute ownerslilp of said patents, which claims were denied by the corpora- 
tion. 

The said Lester G. Wilson, although connected with the business from 
1S93 to 1915, never deuianded royalties of the old company for tiie ii.so uf 
the patents, nor ('laimed to be the owner thercof, nor were any royalties ever 
paid to him ; the company claimlng to be the équitable owner of the' rlghts 
under the patents, if not the o\^uer of the patents, and to bave the right to 
use the same, without return of any kind. A sliort time aftér giving the op- 
tion upou the stock as aforesaid, to wit, on the 22d day of May, 1914, James 
G. Wllson, while still président of the old company, but acting Indlvidually, 
dellvered to the complainant the six letters patent standing in his name as 
aforesaid, and informed hlm that the same belonged to him. This action of 
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the sald James G. Wilson seems to hâve been taken without the knowledge 
of the Company, or by Its authorlty, and the said Percy H. Wilson, vice 
président and gênerai manager and director, had no knowledge thereof. 

The said Lester G. Wilson is now permittlng his présent employers, com- 
petitors of the new corporation, to use the rights under said patents In the 
manufacture of foldlng shutters and doors. 

Williams, Tunstall & Thom, of Norfolk, Va., for complainant. 
D. Lawrence Groner, of Norfolk, Va., for défendant. 

WADDIIyL,, District Jtidge (after stating the facts as above). The 
object of this suit is to détermine the ownership of the letters patent 
aforesaid, issued by the United States to the complainant. Lester G. 
Wilson. 

Complainant avers that the défendant corporation is engaged in using 
and infringing his said letters patent, and prays for an injunction, 
an accounting, and profits and damages arising from the inf ringement. 

The défendant corporation dénies infringement on its part, and 
insists that, in the circumstances under which the patents were issued, 
it has at least a shop right in and a perpétuai license to use the patents, 
and by its cross-bill sets up a claim of ownership to the patents, and 
avers that, while the several patents were issued in the name of the 
complainant, thej' were one and ail procured by him while in the 
employ of the James G. Wilson Manufacturing Company, a corpo- 
ration engaged in the manufacture of roUing doors, rolling shutters, 
and partitions in bronze, steel, and wood, and of which this corpora- 
tion is the successor, the complainant securing said patents while he 
was chief engineer of said Company, charged especially with the duty 
of developing its business, and with devising and procuring such 
improvements as would tend to develop and keep the defendant's 
products up to a high standard and abreast of the times; that 
the inventive skill exercised and the mechanical work donc was 
while complainant was in the employ of.the défendant, and as a part 
of his employment, and the santie was donc at its cost and expense 
in every respect, from the furnishing of material used, to the em- 
ployment of counsel in procuring the patents, and the payment of the 
patent ofiSce fées. 

The case was heard on bill and. answer, and cross-bill and answer 
thereto, and upon the évidence adduced, most of which was taken 
orally at the hearing, and the conclusion reached by the court, upon 
considération of ail the évidence, and the facts and circumstances sur- 
rounding the same, and the law applicable thereto, is : 

First. That the complainant was not entitled to claim any of said 
patents as against his employer, the James G. Wilson Manufacturing 
Company, by reason of the circumstances under which they were pro- 
cured, and that said company was entitled to a right in and indef easible 
license to the use of said patents, as against the complainant and his 
assignées. McClurg v. Kingsland, 1 How. 202, 11 L- Ed. 102; Sol- 
omons V. United States, 137 U. S. 342, 11 Sup. Ct. 88, 34 L. Ed. 
667; Gill V. United States, 160 U. S. 426, 16 Sup. Ct. 322, 40 L. Ed. 
480; Wilson v. American Circular Loom Co., 187 Fed. 840, 109 C. 
C. A. 600; Schmidt v. Central Foundry Co. (D. C.) 218 Fed. 466. 
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Second. That the défendant J. G. Wilson Corporation, which ac- 
quired the stock of the James G. Wilson Manufacturing Company, 
and became the lawful successor thereof, changing the name from the 
James G. Wilson Manufacturing Company to the J. G. Wilson Cor- 
poration, likewise is entitled to a right in and irrévocable license to 
the use of the said patents, as the lawful successor of the said James 
G. Wilson Manufacturing Company, as against the said complainant 
and his assigns. The suggestion that the right in and license to use 
said letters patent is a personal one, existing in favor of the James 
G. Wilson Manufacturing Company, and does not, in the absence of 
an express contract, pass to the défendant company, is not well taken, 
and cannot be maintained, for the reason that the défendant company 
is but a continuation of its predecessor company, and the complain- 
ant in good faith and fair dealing is as completely estopped from claim- 
ing the right hère set up against one as the other. In a word, thèse 
patents were procured by the complainant while in the predecessor 
company's employ, with a view to the successful transaction of its 
business, and they are no less essential to the successor corporation's 
opération of its business than they were to the original company ; and 
to allow the original company to sell and dispose of its stock and as- 
sets, which included thèse patent rights and privilèges, and which 
added to the value of the assets, at a profit, and then to give the pat- 
ents, or relinquish their privilèges in them, to one having the rela- 
tion to the business that the com]3lainant had, would operate as a 
fraud upon the successor company. Lane & Bodley Co. v. Locke, 
150 U. S. 193, 14 Sup. Ct. 78, Zl L. Ed. 1049; Lightner v. Boston ■ 
& Albany R. R., 1 Lowell, 338, Fed. Cas. No. 8,343. 

Third. That the complainant, subject to the rights of the défendant, 
as herein set forth, is the owner of the letters patent. Taking into 
account the circumstances under which thèse patents were issued, as 
above indicated, there is much force in the position of the défendant 
company, under the doctrine laid down in Solomons v. United States, 
137 U. S. 342, 346, U Sup. Ct. 88, 34 L. Ed. 667. supra, and GiU v^ 
United States, 160 U. S. 426, 435, 16 Sup. Ct. 322, 40 L. Ed. 480, 
supra, that the James G. Wilson Manufacturing Co., in whose em- 
ployment complainant was at the time the patents were procured, be- 
came the owner of the same, and that the complainant was merely the 
légal owner, and held a naked trusteeship in such patents, with no 
bénéficiai interest therein, still the court, upon the whole évidence and 
under the authorities, inclines to the view that he is the bénéficiai 
owner of the patents, subject to the free and unlimited use thereof 
by the défendant corporation, the successor to the James G. Wilson 
Manufacturing Company, without royalty or charge of any kind. Hap- 
good V. Hewitt, 119 U. S. 226, 7 Sup. Ct. 193, 30 L. Ed. 369; Pressed 
Steel Car Co. v. Hanson, 137 Fed. 403, 71 C. C. A. 207, 2 L. R. A. 
(N. S.) 1172,1182, and note. 

A decree in consonance with tlie views herein expressed will be 
entered on présentation. 
241 F.— 32 
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DIAMOND IKON WORKS v. FILER & STOWELL CO. 

(District Ctourt, E, D. Wlsconsin. Aprll 5, 1917.) 

No. 690. 

Patents <S=îî28— Validity and lNFjîi?<QBMEf<T— Mn,i. Refuse Cutteb. 

The Dittbenner patent, No. 777,779, for a tnill refuse cutter, or "mlll- 
hog" for cutting up slabs, edglngs, and other refuse from mills and funii- 
turo factories întx) fine vvood for burning, covers a patentable combination 
and is vaiid ; also, held infringed as to clairas 3, 4, and 6, and not In- 
fringed as to elaiin 2. 

In Equity. Suit by the Diamond Iron Works against the Filer & 
Stowell Company. On final hearing. Decree for complainant. 

Frank A. Whiteley, of Minneapolis, Minn., for plaintiff. 
Flanders, Bottum, Fawsett & Bottum, of Milwaukee, Wis., for de- 
fendant. 

SANBORN, District Jndge. Infringement suit on patent for a 
refuse cutter, grinder, or wood-chopping machine, known as a "mill- 
hog," taken out by Herman G. Dittbenner December 20, 1904, No. 
777,779. The machine is used in furniture factories and mills to chop 
np the slabs, edgings, etc., into fine wood for the engine, as well 
as for sale. The product can be readily burned to make steam. no mat- 
ter how green the wood may be. The machine somewhat resembles a 
fanning mill for grain, and consists of a large revolving power cylin- 
der carrying knife plates which carry the vvood against a cutting bed 
or throat plate and anvil, where it is eut into small pièces, and provided 
also with a large hopper into which the material is conveyed by a chute. 
PlaintifPs machine has two end sections (one provided with the anvil), 
the cylinder, and the hopper, centrally located above the cylinder. 

The important points in which it is claimed there was invention are 
the centrally located hopper, the "anvil knives," so called, and the 
shearing action of the disk knives against the anvil knives. The anvil 
knife is a steel blade fastened to a V-shaped anvil head on one of 
the movable sections of the machine. This construction makes it 
casy to remove the anvil and knives for fréquent sharpenihg and ad- 
justment to take up wear. Former constructions had bed plates. The 
anvil plates were supported by the bed of the machine, not by the 
movable section. The shearing action was of itself old, but had not 
been used in this combination. The novelty in the Dittbenner patent 
was in putting the anvil and anvil knives in the movable section, and 
the centrally located hopper of claim 2, both in connection with the 
shearing action described in the spécification, impliedly covered by 
claim 2, and expressly so by claims 3 and 4. 

It is true that original claim 1 counted upon "an adjustable anvil 
block, anvil knives applied to said anvil block, and a cutter head car- 
rying a plurality of knives, co-operating with the said anvil knives 
substantialiy as sliown"; and claim 2 counted on anvil knifes 
movable with the case section. So it is insisted that by canceling thèse 

For other cases see same topic & KEY-KUMBBR io a!l Key-Numbered Dlgests & Indexes 
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two claims Dittbenner gave up his whole invention, which îs substan- 
tially described, by référence to the description, in cauceled claim 1. 
Plaintiff replies that the cancellation was made only to meet a référence, 
being the Brown patent, No. 542,075, and that the patentée is only 
estopped by his surrender from maintaining that his substituted claim 
covers the device of the référence. Drum v. Turner, 219 Fed. 191, 
135 C. C. A. 74. It is also plain tliat Dittbenner did net intend to 
give up his right to the cléments covered by original claim 1, because 
he claimed them ail in the new claims 2, 3, and 4. Gray Téléphone 
Pay Station v. Baird Mfg. Co., 174 Fed. 417, 98 C. C. A. 353, in this 
circuit. There the inventor seemingly abandoned his basic claim, 
but continually returned to it, was defeated, and had to appeal. It 
was held that his cancellation of claims did not surrender the inven- 
tion. 

The patentée improved on the prior art by a central hopper instead 
of a side-feed, and adjustable anvil knives instead of the old throat 
plate or the old bed plate. The shearing action, by itself, had bee'n 
used before ; but he brought thèse éléments together and claimed then 
ail in claims 2 and 6 and ail but the central feed in claims 3 and 4. 
Claims 2 and 6 do not expressly mention the shearing function, but 
substantially do so by claiming the cylinder knives co-operating with 
the anvil knives. 

Defendant's machine is the same as plaintiflf's, except that the hop- 
per is made in the case section opposite the anvil section, instead of 
being literally between them. The différence is one of form merely, 
as respects claims 3, 4, and 6. As to claim 2 défendant does not use 
that élément of this claim which counts on a movable case section, to 
afiford a line of vision to the anvil knives. 

Decree for infringement of claims 3, 4, and 6, with injunction and 
accounting. 



UNITED STATES v. NINE BARRELS OF BUTTER. 

(District Court, S. D. New York. April 9, 1917.) 

Food <3=324 — Condemnawon — Impup.ities — "Renovate" — "Ladling." 

In an action for the dustruetion of butter, shippeû iu Interstate com- 
merce, wliicli eontained imyurjties, und a portion of whicli had become 
rancid, the claimant will be allowed to "renovate" the butter — tliat is, 
to melt it to a lluid, so that ail solid inatters fall to the bottom, and then 
strain aud blow it into a K[jray, in wUich condition hot water is allowed 
to percolate throu^h the oil, aft(>r wliich the water is drawn off and an 
emulsion made with rnilk, cooled into crj-stals, and packed, under a bond 
that, after renovating, tlie butter wlU be submitted to inspection, and 
dcstioyed if the rénovation lias not reuioved Ihe inîpnrities and tiie 
rancid oiis— but will not be peimitted to cleanse the butter by the pro- 
cess known a,s "ladling," which consists merely iu pieking out with a 
trowel such parts as show lnipiiritie« to the eyo, and then molding it 
into pats and coloring it for sale to bakers. 

[lid. Note. — For other cas«'S, see Food, Cent. IMg. § 17. 

For other définitions, see Words and l'hrases, Second Scries, Renovate. | 
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At Law. Action by the United States for the condemnation and 
destruction of nine barrels of butter claimed by the New York Butter 
Packing Company. Order entered permitting claimant to attempt to 
renovate the butter under bond. 

This Is an action at law for the destruction of nJne barrels of No. 2 gracie 
packing butter shipped from Nashvllle, Tenn., to New York, and consigned to 
the claimant, New York Butter Packing Company. The butter Vas packed 
in nine barrels, stout and double-headed, except two. wbieh were covered on 
one end wlth burlap. When examined In New York, they dlsclosed tho 
présence in substantial quantlty of dirt, feathers, paper, aniline dyes, iw'hich 
ran from the paper, the excrément of rats, and cheesy particles, as well as 
a substantial volume of the butter gone rancid. The claimant dépends for its 
défense upon two théories: First, that the title to the butter had passed to It 
at Kashvllle, Tenn., on or before the date of its delivery to the carrier, a fact 
which was conceded ; second, that the butter was destined for retreatment, by 
whlch most of the impurities were removed. This retreatment is known as 
"ladling," and consists in dividlng the. butter Into small portions, a pound or 
more in size, and in manually plcking out wlth a trowel such parts as show 
diirty to the eye of the operator. The amount so removed varies generally 
from 2 to 5 per cent., but sometlmes rises much higher. The butter thus 
cleansed is then put into a room at about 85° F., which makes it plastic and 
capable of being molded into pats of proper size and homogeneous quality. It 
is then colored evenly and sold only to bakers. In baking, the butter passes 
through a température of from 350° to 500° F., under which most of the 
rancid oils are volatilized and driven off. Under the évidence as given, It 
must be assumed that the butter so used by bakers is not deleterious to the 
public health. 

Katz & Sommerich, of New York City, for claimant. 
H. Snowden Marsliall and Joseph A. Burdeau, both of New York 
City, for the United States. 

LEARNED HAND, District Judge (after stating the facts as 
above). The first point of the claimant is met and answered by the 
case of Hipolite Egg Co. v. United States, 220 U. S. 45, 31 Sup. Ct. 
364, 55 L,. Ed. 364, and needs no other discussion. In that case the 
eggs had been shipped by Clark & Co. to themselves, and were in stor- 
age at the time in question. That case was stronger for the claimant 
than tlie case at bar. 

■ The second point is in fact also decided by the same case, which 
was almost precisely like this in that aspect. Doubts may arise, where 
goods are shipped in interstate commerce, which may or may not be 
articles of food, as their ultimate destination may détermine; but this 
case does not raise them. By no chance can this butter be called any- 
thing but an article of food ; by no chance can I avoid the conclusion 
that it was filthy and decomposed in part. As such it came within the 
terms of the statute, even though it might be saved and reclaimed by 
being made clean and palatable. Questions of that sort arise under 
section 10, and under that alone. Under th^t section I hâve the power 
to destroy, sell, or redeliver to the owner under bond. The conditions 
of redelivery, therefore, become the important question in the case. I 
may deliver the goods to the owner, upon condition that they "ladle" 
the butter, or tliat they otherwise treat it so as to secure the health of 
the community, in either case subject to a bond. 

As to "ladling," I shall not allow the butter to be so treated. Cer- 
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tainly some filth must remain, and, while baking may remove any injury 
to health, the question is somewhat meagerly presented, and the claim- 
ant does not press its right to do so. There is, however, another and 
much more radical method of cleansing such butter, known as "reno- 
vating," which is as f ollows : The butter is melted to a fluid, so that ail 
solid matters fall to the bottom. It is then strained and blown into a 
spray, in which condition hot water is allowed to percolate through the 
butter oiL The water is then drawn off, and an emulsion made with 
milk is then cooled into crystals, salted, and packed in containers. As 
such it is sold for table butter, and in many instances is unquestionably 
a useful article of food, and is permitted access to the markets, where 
it is not unlawful. 

I shall allow this butter to be "renovated" by the process mentioned, 
and after rénovation the plaintiff shall bave opportunity to examine it, 
and, if it will not pass it, to convince me that it is still filthy or decom- 
]30sed, and should be destroyed. Therefore the decree will be that the 
butter be destroyed, unless the claimant elects within five days to 
"renovate" the same, upon giving suitable security as hereinafter de- 
scribed. If it does so décide, the butter shall be delivered to said claim- 
ant, and after rénovation, to be completed within a suitable time, shall 
be again submitted to the plaintiff for examination. If the plaintiff at 
that time is not sati^fied with its purity, it may apply to this court for 
a writ of destruction, notwithstanding delivery to the claimant. The 
claimant shah give a bond in the sum of $2,000, conditioned that it will 
renovate said butter within a time to be fixed, and will submit the 
product to the plaintiff for inspection, and further conditioned that it 
will satisfy the court of the identity of the renovated butter with the 
subject of this action, and will hold such renovated butter subject to 
any writ of destruction to be hereafter issued. 

If a writ of error is taken, the claimant's option to renovate may be 
exercised notwithstanding the same, but the bond must extend to the 
détermination of the appeal, in which case no writ of destruction will 
issue until that time. 

The claimant will bear the costs under section 10. 



BAILEY et aL v. BABCOCK et al. 

(District Court, W. D. Pennsylvanla. May Tenu, 1915.) 

No. 24. 

1. Banks and Banking ©=5253 — Mational Banks — Liability of Dikectors. 

Under National Bank Act (Rev. St. § 5239 [Comp. St. 1916, § 9831]), 
provldlng that if the dlrectors of any national banklng association shall 
knowingly violate or knowingly perrnlt any of its officers, etc., to violate 
any of the provisions o£ that title, every dlrector participàting tlierein 
shall be personally llable, the test of civil liability is whether the dlrectors 
"knowingly" violate, or "knowingly" permit the violation of the statute. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 349.] 

<S=»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digesta & ladexe» 
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2. Banks and Banking <g=>253 — National Banks — Liability oit Directobs. 

Under comnioii-law principles, directors of a national bank are not an- 
sweriible for inistakes or errors of judgment, however serlous, if tliey act 
lu good faith and no dlshonesty appears. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Ulg. § 340.] 

3. Banks and Banking ©=3258 — National Banks — Liabiutt of Dihectobs. 

National bank directors must bring to tlie discharge of their dutic:? 
reasonable and ordinary care and diligence in condncting tlie aft'airs of tbe 
corporation, and are answerable for tlie results of négligence. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. TJig. § 34!).] 

4. Banks and Banking ®=»269 — National Banks — Powers. 

While a national bank bas no power to carry ou a manufactiirlng, inm- 
iug, or trading business or to engage in a spéculative enterprlso, and cnn- 
not do so iudh'ectly by the taking of stock, it may, in soine cases, advauct,' 
money to further an enterjwlse for the sole purpose of enabllng it ulti- 
mately to secure a debt owing to it In some form. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dlg. § 370.] 

5. Banks and Banking iS=>2.53 — National Banks — Liabilitt of Directors. 

A bankrupt partnership was Indebted to a national bank. H. and H., 
one of the partners, were Interested in certain tiniber lands, and tlie 
bank advanced money to buy the timber purchased, and bouglit the bonds 
of a. hunber company to which the timber was conveyed, and tinanced the 
lumber company. The lumber company's stock was divided betweeri H., S., 
and the bank, but it was ail to be held by the bauk until advaiices were re- 
paid out of dividends ; and S.'s shares were also to be he!d until the partner- 
ship debt was paid. The directors entered into the project to recoup the 
ba.nk for the partnership debt, and it was their intention to turn over ail 
of the stock to S. after the bank was paid. They acted in good faitn. 
They caused a cruise to be ruade of the timber, which was substautially 
correct, and did not pay an excessive prlce therefor as the market tben 
stood, but because of expensive operating expenses, much of the timber 
proving defective and depressed business conditions, the enterprise caus- 
ed los.s to the bank. Beld, that if the transaction was ultra vires, it 
was not deariy so, aad the directors were not personally liable. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. § 349.] 

C. Banks and Banking ©=25.3 — National Banks — T.iability of Directors. 

While the directors would i)e Uable for any loss occasioued througb 
their négligence, the question of négligence was to be determiued from the 
faets as they presented tUemselves at tbe time the transaction was en- 
tered into, and not as illumined by subséquent events. 

[Ed. Note. — Ifor other cases, see Banks and Banking, Cent. Dlg. § 349.] 

7. Banks and Banking <©:=52.53 — National Banks — Liability of Directors. 

The directors were iiot guilty of négligence, but ineroly of an error of 
judgment not rendering them liable, especially as the tact that they sought 
to make no per.soiial profit raised a strong presuniptlou that they usetl 
their best judgment and skill. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 349.] 

8. Banks and Banking ©=253, 2G9 — National Bakks — Ijability of Direc- 

tors. 

Though the corporate bonds were secured by a niortgage, the transac- 
tion did not amount to a loan wlthin Kev. St. § 5137 (Comp. 8t. 191G, § 
0(i74) forbiddiiig loans on real estate or the prohibition against loans jn 
excess of 10 per cent, of the capital and surplus, and, if it was a loan m 
violation of the .statute, it wa.s not a violation, knoivingly and intention- 
ail y rendering the directors liable. 

[Kd. Note.— For other cases, see Banks and Banking, Cent. Dig. §g 349, 
370.] 
©n^sFor other case.s see same topic & KEY-NCMBER In ail Key-.Numbeied Difests & indexe* 
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9. Banks and Banking ®=3253 — National Banks— Ijiability of Dieectobs. 

The pure-hase of corporate bonds by a national bank for 90 per cent, of 
their face value, if usurlous, did not Impose personal llability upon the 
directors under Rev. St. § 5239 (Comp. St. 191t>, § 9831), wbere no dam- 
ages were sustained thereby. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 349.] 

Suit by Samuel Bailey, Jr., and another, Receivers of the Fédéral 
National Bank of Pittsburgh, against Frederick R. Babcock and others. 
Bill dismissed. 

John S. Wendt, of Pittsburgh, Pa., for plaintiffs. 

Patterson, Crawford, Miller & Arensberg, of Pittsburgh, Pa., for 
défendant Babcock. 

Stone & Stone, of Pittsburgh, Pa., for défendants Landis and Priée. 

S. S. Robertson, of Pittsburgh, Pa., for défendant Mulert. 

Mehard, Scully & Mehard, of Pittsburgh, Pa., for défendants Coop- 
er and Craig. 

W. H. Ivcmon, of Pittsburgh, Pa., for défendant Eisenbeis. 

Andrew G. Smith, of Pittsburgh, Pa., for défendants Yost and Todd. 

Langfitt & Mcintosh, of Pittsburgh, Pa., for défendant Roberts. 

THOMSON, District Judge. This is a bill in equity by which the 
receivers of the Fédéral National Bank seek to hold the défendants 
who were directors of that corporation, liable for losses incurred by 
the bank, aggregating in amount about $200,000. 

Findings of Fact. 

First. The Fédéral National Bank, located in the city o£ Pittsburgh, 
was organized in 1901, with a capital stock of $2,000,000, and contin- 
ued business Until the fall of 1903, when it was closed by the Comp- 
troller of the Currency and a receiver appoinled. In December of the 
same year, the bank was reopened, its capital stock redticed to $1,000,- 
000, with apparent surplus of about the same amount. The bank con- 
tinued in business until December 17, 1913, when, owing to large losses 
and pursuant to a resolution of the board of directors, which was aft- 
erwards approved by the stockholders, it was placed in voluntary liqui- 
dation, and later, in August, 1914, by virtue of a proceeding and de- 
cree in equity, the plaintiffs herein were duly appointed receivers by 
this court. 

Second. Ail the défendants named herein were directoi-s of the 
bank during the years 1908 to 1913, both inclusive. During the year 
1908, W. A. Dinker, John Murphy and John E. Plaines were also di- 
rectors, as was Hugh Young, during that portion of the period prior 
to his death, which occurred in October of 1912. During said period 
Hugh Young was président, until January of 1910, being succeeded by 
John H. Jones, who served until September of 1913, he being succeed- 
ed by F. R. Babcock, who served until the bank went into liquidation. 
H, M. Landis was cashier of the bank during the whole of said period. 

Third. The partnership of R. M. Smith & Co., composed of R. M. 
and J. PI. P. Smith, wholesale luniber dealers at Parkersburg, W. Va., 

.@:=jFor oiber cases see same topic & KEY-NUMBER in ail Kcy-Numbered Digests & Indexes 
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being indebted to the bank for money loaned and paper discounted, 
in the early part of 1908 became bankrupt, individually and as part- 
ners, and on the liquidation of the estate there remained due to the 
bank about $69,000, which amount it became apparent, the bank would 
lose. 

Fourth. One F. O. Havener, with Mead and others, were the ovvn- 
ers of a certain timber tract of 7,302 acres, located in the mountains of 
Fayette county, W. Va., and had organized the Sewell Lumber Compa- 
ny, a corporation of West Virginia, with a view of turning over said 
tract to the company. R. M. Smith and Havener had gone over the 
property, examined the timber and location of the tract with référence 
to its accessibility and opération. In the fall of 1908 they met Wil- 
liam A. Roberts, a director of the Fédéral National Bank at Parkers- 
burg, W. Va., where he had been spending considérable time in looking 
after the interests of the bank in connection with the aforesaid bank- 
rupt estate, and laid the timber proposition before him with a view of 
getting him to associate himself with them in the property, and aid in 
fiinancing the opérations. A little later Smith and Havener came to 
Pittsburgh, interviewed Mr. Roberts, and at the latter's suggestion they 
went to see F. R. Babcock, who was extensively engaged in the lumber 
business, and was a director in the bank. Smith and Havener submit- 
ted to Air. Babcock, and aftei'wards to the bank, an estimate or pro- 
spectus showing the estimated cost of the timber lands and the con- 
struction of the necessary plant and equipment, which showed that the 
timber land to be acquired contained 60,000,000 to 70,000,000 of feet 
of timber of various kinds, and that on the estimated basis of the cost, 
including the cost of manufacture and sale, the profits would amount 
to f rom $250,000 to $500,000 or $600,000. Shortly prior to December 
23, 1908, when tlie proposition was laid before the board of directors 
of the bank, they appointed a committee consisting of Babcock, Price, 
and Yost to consider the matter and make report. The committee con- 
ferred with Stephen Stone, their attorney, received from him a writ- 
ten opinion in relation to the matter, and made a favorable report to 
the bank. At the request of the bank, Mr. Babcock sent a compétent 
man, Mr. Penrod, to examine and estimate the timber, who made re- 
port tliat there were about 69,000,000 of feet of the tract. 

Fifth. The plan devised and finally agreed upon was in substance as 
f ollows : The bank was to advance to Havener money to buy the tim- 
ber, for which the owners were to receive approximately $160,000 in 
cash. Havener was to take title to the property and convey the same 
to a corporation. To provide for the payment of the purchase money, 
including the payment of the liens on the property, the érection of the 
mill, railroad track, houses, and so forth, it was arranged that the lum- 
ber company should issue bonds to the amount of $250,000, secured by 
a mortgage or trust deed on the property, thèse bonds to be purchased 
by the bank at 90 and the money advanced as required, the said Haven- 
er agreeing to guarantee the payment of $50,000 of said bonds. The 
stock of the corporation was to be divided into three parts, one to 
Havener, one to Smith, and one to tlie bank. Except as to the qualify- 
ing shares, the stock was to be issued in the name of PI. M. L,andis, 
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cashier of the bank, to be by him impounded or held in trust until ail 
the moneys advanced by the bank should be paid, at which time Haven- 
er was to receive his 300 shares outright. The remaining shares were 
to remain in the possession of Landis until the company had earned 
sufficient money through the médium of dividends on stock, to pay and 
discharge the debt of $69,000 which Smith owed to the bank. 

Sixth. This gênerai arrangement was carried into effect. On De- 
cember 30, 1908, Havener gave to the bank a demand note, receiving 
from the bank the money with which he bought the Smiley interest in 
the tract. About January 28, 1909, he purchased the remaining inter- 
ests, the first payment, amounting to $60,000, being advanced by the 
bank, Havener giving his note therefor. The vendors of the timber 
being the owners of the charter of a West Virginia corporation with 
a nominal capitalization, known as the Sewell Lumber Company, the 
rights of the incorporators of that company were transferred to certain 
clerks in the office of Mr. Stone, the attorney, and the stock of that 
company was increased to 900 shares of the par value of $100. Haven- 
er conveyed the timber lands to the corporation, which paid up its capi- 
tal stock, the cornpany assuming the unpaid purchase money on the 
timber, represented by lien notes maturing one-half in January, 1910, 
and one-half in January, 1911. The corporation then issued bonds 
dated March 1, 1909, maturing in ten years, secured by a mortgage on 
the timber lands, to the Colonial Trust Company of Pittsburgh as trus- 
tée for the holders of the bonds. The former directors selected by Mr. 
Stone resigning, F. O. Havener, Stephen Stone, H. M. Landis, G. W. 
Eisenbeis, and F. R. Babcock were elected directors in their place. The 
board of directors of the bank having passed a formai resolution to 
purchase the bonds, $100,000 of bonds were executed and delivered to 
the bank, the bank passing a crédit to the Sewell Lumber Company for 
$100,000, and the latter giving its check on the bank for $10,000, which 
was treated as profits, the bonds being carried on the books at par. 
Certificates of stock were then issued, to F. O. Havener 300 shares, H. 
M. Landis 597 shares, and 1 share each to Babcock, Eisenbeis, and 
Stone. Thèse certificates were indorsed in blank and turned over to 
the bank under the arrangement heretofore ref erred to. 

Seventh. In February, 1909, the Sewell Lumber Company entered 
into a contract with E. V. Babcock & Co., in which the latter agreed to 
sell ail the manufactured product for the considération of 5 per cent, 
of the selling price, ail accounts of purchasers being guaranteed by 
the selling agent. This contract was reasonable in terms and advan- 
tageous to the lumber company. 

Eighth. By letter of January 28, 1911, the bank agreed with Smith 
that v/hen ail the unsecured indebtedness of the lumber company to 
the bank had been fully paid and the first mortgage bonds redeemed 
and canceled, and ail notes upon which Smith then was or might 
thereafter become maker or indorser were paid, to deliver to him 400 
shares of the stock of the lumber company, the agreement being con- 
tingent upon Smith's remaining with the lumber company as gênerai 
manager of its opérations until such indebtedness was paid in full. 

Ninth. While the written documents show that the bank had such 
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ownership of the one-third, afterwards two-ninths of the stock of the 
Inmber company as would hâve enabled it to hold the same after ail 
the indebtedness of Smith was paid, the évidence satisfies me, and I 
so find, that the pnrpose of the diréctors in entering into the project 
was to recoup the bank for the debt of Smith. That holding the stock 
in-this way was intended as an incentive to Smith to put forth his best 
exertions as manager of the lumber company, and that, while there was 
no formai agreement of the bank to turn it over to him, it was never- 
theless their intention to turn over its entire stock holdings to Smith 
after he had paid the bank in fuU. In other words, the stock was 
really taken and held in the manner stated, as security for the money 
owing to the bank and that advanced by it in the timber transaction. 

Tenth. Under conditions as they existed, opérations were much 
more expensive than had been anticipated, and in addition to the $225,- 
000 raised by the sale of its bonds, the lumber company borrowed from 
the bank from time to time additional sums to the amount of $135,000 
on notes of the Sewell lyumber Company indorsed by Havener. In 
1911 an adjoining tract of about 4,000 acres, known as the Ephraim 
Creek property, was offered for sale, and after the timber liad been 
cruised and estimated at 26,000,000 feet, the property was purchased in 
August of 1911, and conveyed to the Sewell Lumber Company for the 
price of $100,000. Of this $25,000 was paid in cash, and the balance 
by the assumption of three notes of $25,000 each, which were secured 
by a vendor's lien maturing in one, two, and three years thereafter. 
When this purchase was in contemplation, Mr. Havener, having suf- 
fered severe losses, was unable when called on to provide for the pay- 
ment of his one-third of the purchase money. As a resuit, it was ar- 
ranged that he should transfer his stock, subject to the lien rights of 
the bank therein, to H. M. Smith, and be released from his guaranty on 
the $50,000 of bonds and also on his liability as indorser of the notes 
of the Sewell Lumber Company. In this way, the bank would hold 
Havener's stock, then in the hands of Smith, in the same manner as 
Smith's remaining stock was held. 

Eleventh. With a view of lowering the cost of production and 
greatly increaslng the output, in the year 1913 expenditures were made 
by the company consisting of a new band mill and machinery, the ex- 
tension of the railroad and certain buildings and equipment, aggregat- 
ing in amount about $60,000. The Sewell Lumber Company being 
unable to pay its debts, on September l, 1914, after the closing of 
the Fédéral National Bank, on bill of complaint filed for that purpose, 
a receiver was appointed by the circuit court of Fayette county, W. 
Va., who sold the property of the company to tlie Babcock Coal & 
Coke Company for $230,000. After distribution of the proceeds of 
the sale of the property and ail the assets of the Sewell Lumber Com- 
pany, there remains due to the Fédéral National Bank an amount, with 
interest, of approximately $200,000. 

Twelfth. The failure of the enterprise is doubtless attributable to 
a combination of causes. It does not appear that it failed because of 
an overestimate of the amount qf timber on the land, or, under normal 
conditions, that the price at which it was purchased was excessive. 
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Opérations were much more expensive than at first contemplated, and 
much of the timber provcd somewhat defective. The project was 
launched at an unfavorable time. Business was prostrate as a resiilt 
of the panic of 1907, and it had not revived in 1908. While the de- 
pressed conditions furnlshed a favorable market to buy, it could scarce- 
ly hâve been antieipated that priées would continue low and the market 
dull during the greater portion of the period of their expected opéra- 
tions, which unfortunately proved to be the fact. 

Thirteenth. The directors, before entering into the transaction, laid 
the matter before their counsel and took his advice thereon, and there- 
after during the progress of the matter the légal phases of the case 
were in the hands of and directed by their counsel. 

Conclusions of L,aw. 

First. Under ail the facts of the case, the défendants are not liable 
for the loss sustained by the Fédéral National Bank, as charged in the 
bill of complaint. 

Second. The bill should be dismissed, with costs. 

Discussion. 

The court in this case is called to pass upon the question of the 
légal liability of the directors under the facts as disclosed by the évi- 
dence. With the propriety or impropriety, the wisdom or folly of this 
act or that, as viewed in the light of subséquent events, we hâve no con- 
cern whatever, save only as such acts may bear on the ultimate ques- 
tion of défendants' liability in this action. 

It must always be at matter of deep concern to a court of equity 
to know with what motive and purpose they again.st whom its decree is 
sought acted in the premises. Were their actions inspired by an hon- 
est purpose, did they act in good faith, or was the transaction tainted 
with corruption and fraud? This inquiry, while not necessarily conclu- 
sive on the question of liability, is always vital and fundamental. The 
court is thoroughly satisfied under the évidence that the défendants 
acted from the inception to the end of the transaction in entire good 
faith, that they sought thereby to gain no personal advantage or profit, 
save that in which ail the stockholders of the bank would share, and 
that their sole purpose was to recoup the bank for the large loss which 
it had sustained. It is true tliat F. R. Babcock was a member of the 
firm of E. V. Babcock & Co., which acted as the selling agent of the 
lumber, and was interested in the Babcock Coal & Coke Company, 
which ultimately became the purchaser of the Sewell Lumber Com- 
pany property at the receivers' sale. But the évidence shows con- 
clusively that the contract of the selling agency was a fair one in ail 
respects, reasonable in its terms, and advantageous in its opération to 
the lumber company. The évidence also shows that the priée obtained 
for the property at receivers' sale was the highest and best that could 
be obtained. I find nothing in the évidence which would justify the 
conclusion that Mr. Babcock acted otherwise than with honesty and 
good faith in common with the other members of the board. Consid- 
ered, therefore, from this viewpoint of good faith and honesty of pur- 
pose on the part of the directors, we must détermine what légal prin- 
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ciples are applicable to the facts, most of which are not seriously in 
dispute. 

The illégal acts charged against the défendants fall into two classes : 
First, those which are claimed to be violations of the National Bank 
Acts ; and, second, those which are alleged to constitute a breach 
of duty by the directors as agents of the bank, under the common law. 

[1 ] It is entirely clear under the authorities that a différent measure 
of liability must be applied in the two cases. In the former the duty 
imposed is that enjoined by the statute ; and, where a statute créâtes 
a duty and prescribes a penalty for nonperformance, the rule provided 
in the statute is the exclusive test of liability. Turning to section 5239 
of the Bank Act, which undertakes to fix the penalty for any violation 
of the statute, we find that it provides as follows: 

"Section 5239. If tlie directors of any national bankin.? association sliall 
knowlngly vlolate, or knowingly permit any of the ofîicers, asonts, or servants 
of the association to violate any^of the provisions ol" this tltle. ail the rlghts, 
privilèges, and franchises of the association shrJl be tliereby forfeited. • * • 
And in cases of sueh violation, every director who partir-ipated in or assented 
to the same shall be held liable In bis personal and indivldual capaeity for 
ail damages which the asscK'iation, Its shareliolders. or any other person, shall 
hâve sustained in conséquence of such violation." Comp. St. 1016, § 9831. 

In Yates v. Jones National Bank, 206 U. S. 179, 27 Sup. Ct. 638, 51 
L,. Ed. 1002, this phase of the question is very carefully considercd 
by the Suprême Court. In that case the Suprême Court of Nebraska, 
affirming the décision of a state court, had held the directors of a na- 
tional bank liable for making false statements to the Comptroller of the 
Currency. It had held that the means of information were accessible 
to them, and whether the attesting directors possessed knowledge of 
the falsity of the report was wholly irnmaterial. The judgment of the 
court below was reversed, on the sole ground that it did not appear 
that the violation in question was intentional. After citing section 
5239 and the various sections of the bank act enjoining the doing or not 
doing of certain acts by the association or its officers, the court said : 

"Considering the text of the National Banlt Act, as now ernbodied in the 
Eevised Statiites, including section 52.39. wo thlnli the latter section afCorda 
the exclusive rule by which to measure the right to reeover damages from 
directors based upon a loss alleged to hâve rcsulted solely from the violation 
by such directors of a duty expressly Imposed upon them bj' a provision of the 
act. By the flrst sentence of the section nientioned a forfeiture of the charter 
is entailed 'if the directors of any national ban'.;ing association shall knowlng- 
ly violate, or knowingly permit any of the olliecrs, agents, or servants of the 
association to violate any of the provisions of tliis title.' And the last sen- 
tence ordains the rule by which civil liability is to be deterniined, by providing 
that 'every director vvho parti eipatcd in or assented to the same sliall be held 
liable in his Personal and indivldual capacity for ail daniages which the as- 
sociation, Its shareholders, or any other person, shall hâve sustained In con- 
séquence of such violation.' As the section thus comprehends ail the i express 
commands to do or not to do, as to directors, contained in the National IJank 
Act, and besldes spécifies the nature of the eonduct of directors from which 
their civil liability for violation of such commands may arise, It résulte that 
liability cannot be entailed upon them by exacting a différent and higher 
standard of eonduct as regards such commands than that established by the 
statute without depriving directors of an Immunity conferred upon them. 
That the words 'shall knowingly violate, or knowingly pennit,' etc., found in 
the first sentence of section 5239, Eevised Statutes, were Intended to express 
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the rule of eonduct whieh the statute establislied as a prerequisite to the Ha- 
bility of directors for a violation of tlie express provisions pf the title re- 
lating to national banks Is additionally shown by the oath which a director 
is required to take, wherein, as already stated, he swears 'that he will, so far 
as the duty devolves on him, diligently and honestly administer the affairs of 
such association, and will not Icnowingly violate, or willingly permit to be 
violated, any of the provisions of this title.' Mark the eontrast between the 
gênerai common-law duty to 'diligently and honestly administer the affairs of 
the association' awd the distinct emphasls embodied in the promise not to 
'knowingly violate, or willingly pennit to be violated, any of the provisions 
of this title.' In other words, as the statute does not relieve the directors 
fi-om tlie common-law duty to be honest and diligent, the oath exacted responds 
to such requirements. But as, on the other hand, the statuts imposes certain 
express duties and makes a knowing violation of such conimands the test of 
civil liability, the oath in this regard also confonns to the requirements of 
the statute by the promise not to 'knowingly violate, or willingly permit to be 
violated, any of the provisions of this title.' " 

The court holds that the court below imposed a higher standard of 
eonduct than that required by the statute, and that where liability arises 
from the violation of a statute knowingly something more than négli- 
gence is required ; that the violation must "in effect" be intentional. 

I hâve quoted this décision at much length because of its clear exposi- 
tion of the statute. It may be said there is some modification of the 
rule above laid dovvn, in the case of Thomas v. Taylor, 224 U. S. 73, 32 
Sup. Ct. 403, 56 L. Ed. 673. Between thèse décisions there is no con- 
fîict as I read them. The opinion in each case must be read in the light 
of its own facts. In that case the Comptroller of the Currency had 
given notice to the directors of a national bank to collect or charge off 
certain assets as doubtful. In disregard of this notice, a statement was 
made representing the assets to be good, and it was held that the di- 
rectors had disregarded the direction of the officers appointed by the 
law to examine the aiïairs of the bank, whose directions must be ob- 
served, and that a violation is in effect intentional, when one deliber- 
ately refuses to examine that which it is his duty to examine. This 
case was again before the Suprême Court (240 U. S. 541, 36 Sup. Ct. 
429, 60 L. Ed. 788), and the court affirmed again that the test of 
liability was not négligence, but the fact that the act was violated 
knowingly; and, referring to the action of the directors in Thomas 
V. Taylor, the court said: 

"Their reckless report and disregard of the officiai direction was found to 
hâve the quality of an intentional breach of the defined duty." 

It is clear, therefore, that the words of the statute "knowingly vio- 
late, or knowingly permit to be violated," still stand as the test of civil 
liability. Thèse words are not obscure or of doubtful meaning, and 
must be given effect in applying the statute. 

[2, 3] What is the measure of liability where there is an alleged 
breach of duty by directors, under the principles of the common law? 
If this liability is measured by the oath under the sanction of which 
they act, they must "diligently and honestly administer the affairs of 
the association." 

Under the authorities, it seems entirely clear that if no dishonesty 
appears, if the directors act in good faith, they are not answerable 
for a mistake or error of judgment, however serions. But for the 
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results of négligence they are answerable. They must bring to the 
discharge of their duties reasonable and ordinary care and diligence 
in conducting the affairs of the corporation. 

Thèse propositions are fully sustained by the authorities, both 
State and fédéral. A leading case in Pennsylvania is Spering's Appeal, 
71 Pa. 11, 10 Am. Rep. 684. In this case, referring to directors the 
court said: 

"ïhey can only be regarded as mandatories, persons who hâve gratultously 
undertaken to perform certain duties, and who are therefore bound to apply 
ordinary skill and diligence, but no more. Indeed, as the directors are thein- 
selves stockholders, interested as well as ail others that the affairs and busi- 
ness of the corporation should be successfnl, wben we ascertaln and déter- 
mine that they hâve not sought to make any profit not conimon to ail the stock - 
Violders, we ralse a strong presnmption that they hâve brought to the admin- 
istration their best judgment and skill. * ♦ - • TJpon a close examlnatiou 
of ail the reported cases, although there are many dicta not easily reconcilable, 
yet 1 hâve found no judgment or decree which has held directors to account, 
«xcept when they hâve themselves been personally guilty of some fraud on the 
corporation, or hâve known and connived at some fraud in others, or where 
such fraud mlght hâve been prevented had they given ordinary attention to 
their duties." 

This case vvas followed by the well-considered case of Watts' Ap- 
peal, 78 Pa. 370, in which the principles of Spering's Appeal are ap- 
proved, the court saying: 

"From this case we learn that directors are mandatories only, and, as such. 
held to but ordinary skill and diligence, and are not rcsponsible to their fel- 
low corporators for the want of judgment and knovvledge. They are person- 
ally liable only where they are guilty of fraudulent couduct or of acts clearly 
ultxa vires." 

This principle is supported in the case of Hodges v. New England 
Screw Company, 1 R. I. 312, 53 Am. Dec. 624, the latter case citing 
Penn Coal Mining Co., 10 Ch. Div. 450. 

The case of Swentzel v. Penn Bank, 147 Pa. 140, 23 Atl. 405, 415, 15 
L. R. A. 305, 30 Am. St. Rep. 718, follows the same course of reason- 
ing and reaches the same conclusion. Tt hoids that bank directors, be- 
ing gratuitous mandatories, are only liable for fraud or for such gross 
négligence as amounts to fraud. If they use the ordinary care which 
bank directors usually exercise, they will not be liable for misappro- 
priations by the officers of the bank, and in detei^mining what is or- 
dinary care, regard must be had to the usages of the particular business. 

In Loan Society of Philadelphia v. Eavenson, 248 Pa. 407, 94 Atl. 
121, where the directors were held liable, the court said: 

"This resuit was obtained by holding the défendants re.sponsible for gross 
négligence in the performance of their duties as dlrectoi-s, which certainly is 
no higher degree of care than reason or précèdent imposes. The rule generally 
applied is reasonable and ordinary care, skill and diligence in conducting 
thé business of the corporation. The learned chancellor did not transgress this 
standard, and did not adjudge the défendants at fault merely because of an 
«ri-or of judgment. This is the standard adopted in this state, and the fail- 
ure to observe it imposes llability on a defaulting dlrector. The question is 
discussed in Spering's Appeal, 71 Pa. 11 [10 Am. Kep. 684], which is a leading 
case OK the subject" 

The décisions in Pennsylvania appear to be in harmony with those of 
the Suprême Court of the United States. A leading case is Briggs v 
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Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. 662. Spering's 
Appeal and other leading cases are cited in the opinion, and the court 
held, in substance, that directors of a national bank must exercise or- 
dinary care and prudence in the administration of the aft'airs of the 
bank. They are entitled, under the law, to commit the banlcing business 
as defined, to their duly authorized officers, but this does not absolve 
them from the duty of reasonable supervision, and that they cannot 
shield themselves from liabiHty because of want of knowledge of 
wrongdoing, if that ignorance is the reSuit of gross inattention. The 
court quotes from' the opinion of Justice Field in Preston v. Prather, 
137 U. S. 604, 11 Sup. Ct. 162, 34 t. Ed. 788: 

"No one takiiig upon liimself a duty for another without considération Is 
bound, either iii law or moral s, to do more thiin a mau of tbat eharacter would 
do geûerally for himsolf under like couditioiis." 

It remains to apply the measure of liability which the law has es- 
tablished to the facts of the case as found. 

The substance of plaintiffs' charges against the défendants as I un- 
derstand them, are: 

First. That the défendants invested funds of the bank in the or- 
ganization and opération of the Sew^ell Lumber Company, which trans- 
action was ultra vires of the bank. 

Second. That the directors were guilty of neghgence in advancing 
the moneys to the lumber company, whether the same be regarded as an 
investment or a loan. 

Third. If the advancement be regarded as a loan, it was in excess 
of the limit of 10 per cent, of the capital and surplus, and therefore 
illégal. 

Fourth. If a loan, the directors violated section 5137 of the Revised 
Statutes (Comp. St. 1916, § 9674), forbidding national banks to make 
loans on real estate. 

It is apparent that if the bank were making an investment of its 
funds, it could not, by the same act, be loaning its money in any ca- 
pacity. If an investment, the amount and manner of the advancement, 
and the form of security, would be merely incidents or détails, and, 
however carried on the books, could not be treated as a loan to a 
third party under the provisions of the banking act. 

[4, 5] As to the ultra vires eharacter of the transaction: It is, of 
course, true that a national bank has no power to carry on a manufac- 
turing, mining, or trading business, or to engage in a spéculative en- 
terprise, because the statutes of the United States are the measure of 
their powers, and they cannot rightfully exercise any powers except 
those expressly granted or which are incidental to carrying on the 
business for which they were established. Logan v. Townsend, 139 
U. S. 67, 11 Sup. Ct. 496, 35 L. Ed. 107; California Bank v. Kenne- 
dy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 198. 

Generally speaking, tlierefore, for the bank to attempt to carry on 
the business of manufacturing and selling lumlier, either by itself or 
through an agent, would be an act clearl\r and plainly ultra vires. Ilav- 
ing no authority to engage in such business directly, a bank has no au- 
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thority to engage in such business by the taking of stock. First Na- 
tional Bank v. Converse, 200 U. S. 425, 26 Sup. Ct. 306, 50 L. Ed. 537, 

While the foregoing propositions are perfectly plain, there is a bor- 
der line not well defined, a twilight zone, between those cases where 
a bank acquires a property and conducts a business as an independent 
spéculation, and those cases where the directors, solely for the pur- 
pose of enabling the bank ultimately to secure a debt owing to it in 
some form, advances the money to further the enterprise. In Cooper 
V. Hill, 94 Fed. 582, 36 C. C. A. 402, it is held that when a national 
bank has lawfully acquired real estate or other property, it may sell 
it and convert it into money ; and in order to do so may clean it, make 
reasonable repairs, and put it in a condition to attract purchasers, 
as an individual of .sound judgment and prudence would do to ef- 
f ect a sale ; that thèse powers, while not directly granted, are inci- 
dental to the powers vested in the corporation under section 5136 of 
the Revised Statutes (Comp. St. 1916, § 9661); that the duty of 
exercising this power and determining to what extent it shall be ex- 
ercised is intrusted to their judgment; and that when carefully con- 
sidered and honestly decided, they ought not to suffer, if, in the Hght 
of subséquent events, it turns out that their décision was unfortunate. 
But having repaired the property (in this case an undeveloped mine), 
pumped out tlie water, and put the property in condition for sale, it 
was held that they were answerable for the subséquent loss occasioned 
by prospecting for paying ore on the property where none of value 
had ever been found. 

In Cockrill v. Abeles, 86 Fed. 505, 30 C. C. A. 223, it was held that 
where a national bank has lawfully acquired an interest in real prop- 
erty in satisfaction of a debt, it may purchase other undivided in- 
terests therein or incumbrances thereon, provided such action is neces- 
sary to enable it to manage or dispose of the property to a better ad- 
vantage. But having so acquired it, when the directors organized a 
corporation among themselves for the purpose of operating the mills 
as the bank's agent, using its funds, and operated the mills for the bank 
at a loss, the directors were liable. Judge Thayer, who wrote the opin- 
ion, used this language : 

"The most libéral vlew which may be falrly taken of the Implied powers 
of national banks would not sustain their right to engage directly in a manu- 
facturlng or business enterprise under any circumstances ; but, even If the 
power in question should be conceded to exlst under certain conditions, the 
présent case was not one which warranted this exercise." 

In the same case Judge Sanborn said : 

"I concur in the order reversing the decree in this case, because the blU 
shows that the appellees unlawfully diverted some of the funds of the Insolvent 
bank to the payment of uneamed dividends to themselves and other stock- 
holders; » • • but I am unable to assent to the view that the bill suffi- 
ciently sets forth any cause of action against the appellees on account of the 
Quapaw Mills transaction." 

In the same case Judge Philips said : 

"I concur In the view expressed by Judge Thayer resi>ectlng the Quapaw 
Mills transaction, with the qualiflcation that it is based on the averments of 
the bill, whereby it is made to appear that the directors of the bank acquired 
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and conducted this property as an independent spéculation rather than as a 
means, according to the best judgment of the directors, of securing an in- 
debtedness to the bank. If this property in fact was taken by the directors 
solely for the purpose of enabling the bank ultimately to secure tlie debt 
owing to It, and in the progress of its opération and management it became 
neeessary, in the honest judgment of the directors, to advance the money to 
enable the mill to be successfully operated, so as ultimately to work out the 
best interests of the bank in the property, I do net think the directors should 
he held liable for bad judgment in the transaction." 

In Kirst National Bank v. National Exchange Bank, 92 U. S. 128, 
23 ly. Ed. 679, the question was whether a national bank may, in a 
fair bona fide compromise of a contested claim against the bank, pay 
a larger sum than would hâve been exacted in satisfaction of the de- 
mand, so as to obtain by the arrangement a transfer of certain stocks 
in railroad and other corporations; it being honestly believed at the 
time that by turning the stocks into money under more favorable cir- 
cumstances than then existed a loss might be avertcd or diminished. 
The court answered this question in the affirmative, holding that sucb 
a transaction would not amount to a dealing in stocks, and that a pro- 
hibition against trading and dealing is nothing more than a prohibi- 
tion against engaging in the ordinary business of buying and selling 
for profit, and did not include purchases resulting from ordinary 
banking transactions; that the transaction must be tsJ<en to hâve 
been a fair and honest compromise of an outstanding claim, with a 
view to ultimate protection against an impending loss, and was with- 
in the corporate powers of the bank. 

In California v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L, Ed 
198, it was held that, while no express power to acquire the stock 
of another corporation is conferred upon a national bank, as in- 
cidental to the power to loan money on personal security, a bank 
may, in the usual course of such business, accept stock of another cor- 
poration as collatéral, and by the enforcement of its rights as pledgee, 
it may become the owner of the collatéral and be subject to liability 
as other stockholders. 

In Merchants' National Bank v. Wehrmann, 202 U. S. 295, 26 
Sup. Ct. 613, 50 L. Ed. 1036, the question was as to the liability of 
a national bank for the debts of a partnership, the bank having taken 
as security for a debt shares in the finn, represented by transférable 
certificates, of which it afterwards became the owner. The court 
held that it did not follow that because the interest in a partner- 
ship is represented by a paper certificate in form resembling a certifi- 
cate of stock in a corporation, a national bank can take the part- 
nership certificate to the same extent that it could take the stock. 
That a corporation is legally distinct from its members, and its debts 
are not theirs, but that when a similar transfer is made of a share 
in a partnership it means that the transférée at once becomes a mem- 
ber of tlie firm and goes into its business with an unlimited personal 
liability, which a national bank has no authority to do. 

In the light of the foregoing authorities, it could scarcely be said 
that the investment of the funds of the bank in the bonds of the cor- 
poration was clearly ultra vires. When the coi-poration was form- 
ed, Havener through his options had controlled the purchase, and had 
.241 F.— 33 
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$10,000 invested, and Smith became the gênerai manager of the 
Company and the owner of 300 shares of the corporation's stock. 
Thèse the bank had a right to take in pledge as security for Smith's 
large indebtedness to the bank. If the bank, by investing its money 
in what appeared to be safe securities, could give such value to a 
debtor's stock as would enable that debtor to discharge his indebted- 
ness by a pledge of his stock to the bank, such a transaction would 
appear to be legitimate, and apparently within, certainly not clearly 
beyond, the légal powers of the bank. As the bank had no légal right 
or title to the property, it could not be said, in any proper sensé, 
that it was engaging in a spéculative enterprise, unless by reason of 
its holding the stock of the corporation it intended and expected 
to reap profits in the shape of dividends after the discharge of its 
indebtedness. But if it took and held the stock simply as security 
for its debt, it was neither theoretically nor actually a spéculative ven- 
ture. In the situation, when the proposition was laid before the di- 
rectors, they took the advice of compétent counsel, who outlined a 
course which he thought was feasible. From the reading of his let- 
ter, dated December 24, 1908, it is entirely clear that he meant, and 
was intended to be understood, that the method of procédure there- 
in outlined was légal, and within the lawful powers of the directors 
to pursue, but that whether the directors should entertain the propo- 
sition at ail was purely a matter of good business judgment. Know- 
mg Mr. Stone as they did, and having faith in his learning and 
integrity, they could not but understand from his letter that if sat- 
isfied with the proposition from a business standpoint, their procé- 
dure would be regular and lawful. Under thèse circumstances, if 
the investment is to be regarded as technically ultra vires, I do not 
feel that the défendants should be held to answer for the loss which 
seems fairly chargeable to an error in business judgment. Under 
the authorities, where the question of ultra vires is involved in doubt, 
the cases go far to hold that the advice of counsel is a protection to 
the trustée or director who has sought such advice and honestly 
acted under it. Spering's Appeal, supra ; Lewin on Trusts, 595 ; Cal- 
houn's Estate, 6 Watts (Pa.) 189. 

[6,7] Notwithstanding this, however, the directors would still be 
liable for the loss suffered by the bank if that loss was occasioned 
through their négligence, their failure to bring to the discharge of 
the duties that ordinary care which the circumstances of the case 
reasonably demanded. In this, as in every other case, négligence 
is a question of fact under ail the circumstances. And in passing 
on this question, we must keep in mind that the facts must be view- 
ed and considered as they then presented themselves, and not from the 
illumined viewpoint of subséquent events. Thèse directors were ail 
stockholders of the bank, and some of them among the heaviest own- 
ers of its stock. As was said by the leamed judge in Spering's Appeal : 

"As the directors are ttemselves stockholders, Interested as well as ail 
others that the affairs and business of the corporation should be successful, 
when we ascertaln and détermine that they haye not sought to make any profit 
not common to ail stockholders, we raise a strong presumptlon that they hâve 
brought to the administration their beat judgment and skill." 
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Thèse directors vvere men of affairs, many of them very success- 
ful in the business world. One of them, Mr. Babcock, had been in 
the lumber business for many years. When the proposition was laid 
before him he consuJted with his brother, who by reason of his wide 
expérience might ' be regarded as an authority in the lumber busi- 
ness. The board thus had the benefit of the business judgment of 
thèse experienced lumbermen. The directors caused a cruise to be 
made of the timber, which subsequently was shov/n to hâve been sub- 
stantially correct. It does not appear that the price paid for the tim- 
ber was high as the market then stood, nor that the circumstances 
surrounding the tract of timber were such as to make its success- 
ful opération impracticable under ordinary conditions. The direc- 
tors appear to hâve misjudged the future condition of the lumber 
market, erred as to the expense involved in the opérations, and were 
deceived, to some extcnt, as to the quality of the timber. Such er- 
Tors are most common in the business world, even among the most 
prudent and cautious, and can usually be assigned as the secret of 
failure in the large majority of unsuccessful enterprises. But for 
an honest error of judgment the law bas no punishment. When the 
amount of the original investment was exhausted, it was thought to 
be necessary and the conclusion was reached that it was better to make 
the further advancements than to run the risk of the loss of ail that 
had previously been invested. And the testimony shows that by rea- 
son of the subséquent purchase of the Ephraim Creek propertj^ which 
was made after a pretty careful examination, the ultimate loss was 
iiiuch less than it otherwise would hâve been. 

It is not difficult to find in the light of after events that the judg- 
ment of the directors was greatly at fault. But under ail the facts 
and -circumstances of the case as they were when that judgment was 
called into exercise, I cannot convict the défendants of négligence in 
the exécution of their trust. 

[8] Referring to the third and fourth positions taken by the plain- 
tiffs, thèse, as we bave seen, are merged in the ones which we hâve 
discussed. In other words, taking the case in its strongest aspect 
against the directors, it is an investment of the funds of the bank in 
the Sewell Lumber Company, and as such can neither be a loan upon 
a mortgage nor an overloan, as the bank cannot loan to itself. With 
référence to the alleged overloan, the letter of the Comptroller of the 
Currency shows clearly that there has been no prohibition by that de- 
partment against treating investments in bonds of a company as dis- 
tinct from the loans to that company upon negotiable paper. It also 
appears that the examiner of the bank knew of thèse bonds and did 
not hesitate to pass them, as he was of the opinion and apparently 
still is, that the bonds of the company are not to be reckoned as a 
part of the indebtedness prohibited in the way of making an overloan. 
The président of the bank was regarded as an expert in the banking 
business, and with him the counsel of the bank, Mr. Stone, conferred 
upon the subject. It appears that Mr. Stone made an examination into 
the matter, and advised that the purchase of the bonds of the corpora- 
tion was an investment, and not a loan within the prohibition of the 
act. In thèse circumstances, it would appear to be a harsh finding that 
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the directors knowingly violated this provision of the National Bank 
Act. In like manner, the charge that the directors loaned money 
upon a mortgage in violation of the banking act is disposed of if 
the matter was an investment, as in that case the bank could not be 
said to be lending money upon a mortgage. It has been held that to 
constitute a loan upon a mortgage, the mortgage must be the main 
security. If the loan is upon personal security, the fact that a mort- 
gage is taken as incidental thereto is not prohibited by the act. It 
could hardly be that a bank might lawfully buy the unsecured bonds 
of a corporation, but if those bonds were secured by a mortgage, which 
made them doubly safe, the National Bank Act would be violated. In 
Union National Bank v. Matthews, 98 U. S. 621, 25 L. Ed. 188, the 
leamed judge refers to Bank v. North, 4 Johns. Ch. (N. Y.) 370, in 
which case a Pennsylvania banking corporation had taken a mort- 
gage upon real estate in New York, the charter not authorizing it to 
take a mortgage except to secure a debt previously contracted in the 
course of its dealings, and it was held that if the loan and mortgage 
were concurrent acts and intended so to be, it was not a case within 
the reason and spirit of the restraining clause of the statute, which 
only meant to prohibit the banking company from investing their 
capital in real property and engaging in land spéculations. Under a 
•fair interprétation of the act, it would not appear that it was violated in 
the manner charged, and, if so, it was certainly not knowingly and 
intentionally violated by the défendants. 

[9] If in buying the bonds at 90 per cent, of their face was usuri- 
ous, the liability for any particular violation of the banking act is "for 
ail damages which the association, its shareholders or any person, shall 
hâve sustained in conséquence of such violation," and treating the 
transaction as a loan in which interest in excess of the rate allowed 
in Pennsylvania was charged, there is no évidence whatever that any 
damages were sustained thereby. 

On a very painstaking considération of the whole case, I am led 
to the conclusion that the bill should be dismissed, with costs. A de- 
crce may be drawn accordingly. 



In re WEISSBORD. 

(District Court, D. New Jersey. April 21, 1917.) 

1. Bankruptcy <s=>4(j9 — Jukisdiction — Costs — Imposition. 

An involuntary pétition in bankruptcy, upon wliicli a receiver was ap- 
polnted, was subsequently dismissed on tlie ground that the alleged banls- 
rupt was not iusolvent He thereupon petitloned the court to allow costs, 
counsel fées, damages, and expenses oceasloned from the seizure and dé- 
tention of bis property. Bankr. Act July 1, 1898, c 541, % 3e, 30 Stat. 
546 (Comp. St. 1916, § 9587), déclares that, If such pétition be dismissed, 
the alleged bankrupt shall be allowed ail damages, etc., oceasloned by the 
seizure of his property. Held that the bankruptcy court had jurisdiction 
of the parties and subject-matter for tUe purpose ofdeterminlng whether 

®=>For other cases see same topic & KEY-NUMBSK in ail Key-Numbered Digeste & Indexes 
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an act of bankruptcy had occurred, and so eould allow such damages, 
CQsts, and expansés, notwitlistanding the dismlssal of the pétition. 
[Ed. Note.— For otlier cases, see Banltruptey, Cent Dig. § 8T2.] 

2. Bankruptcy <g=3ll3 — Adjudication — Damages. 

Bankr. Act, § 3e, provides that whenever a pétition is filed by any per- 
son for tlie purpose of liaving another adjudicated a bankrupt, and an 
application is made to take charge of and lioUl tlieiproperty of the alleged 
bankrupt, the petitioner or applicant shall file a bond wlth at least two 
good and sufficient sureties, to be approved by the court, in such sum as 
it shall direct, conditioned for the payment. in case such pétition is dis- 
missed, of ail costs, expenses, and damages occasioned by such seizure, 
taking, and detainlng of the property of th© alleged bankrupt. The dam- 
ages from the seizure of the property of an alleged bankrupt, together 
with the costs and expenses exceeded the ainountiiixed in the bond. Beld 
that ncither petitioner nor the sureties on the bond could be made liable 
for a sum greater than that fixed in the bond, under proceedings instituted 
by virtue of section 3e of the Bankruptcy Act 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 150.] 

8. Bankruptcy ©=476 — Cost.8 — Allowances. 

In such case, the pétition in bankruptcy having been dlsmissed, the 
alleged bankrupt is not entltled under section 3e to expenses incurred In 
procuring a dismissal of the pétition, where there was no independent 
attempt to secure a discharge of the order appointing the receiver. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 898, 899.] 

4. Bankruptcy <s=3482(3) — Costs — Allowances. 

In such case, a proceeding to recover the costs, damages, and expenses 
resulting from the appointment of a receiver having been occasioned by 
the seizure of the alleged bankrupt's property, eounsel fées on such pro- 
ceeding may be awarded the alleged bankrupt under section 3e. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 874-870, 
897.] 

6. Bankeuptct <S=3476 — Costs — Allovcances. 

In such case, costs of the second proceeding are not to be allowed by 
virtue of Bankr. Act, § 3e, but may be allowed under section 2, cl. 18 
(Comp. St. 1916, § 9.5S6), glving the bankruptcy court jurlsdlction to tax 
costs against the unsuccessful party, as well as General Order 34 (89 Fed. 
xiii, 32 C. C. A. xxxiii), making similar provisions. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 898, 899.] 

6. Bankruptcy <S=oll3 — Fees — Allowances. 

An involuntaiT pétition, upon which a receiver was appointed, was 
disniissed, and after dismissal one of the petitioning creditors recovered 
a judgment against the bankrupt. Execution on such judgnient was re- 
stralned, on the application of the attorney for the alleged bankrupt, 
pending the bankrupt's suit to recover on the bond given upon the ap- 
pointment of the receiver. Shortly thereafter the bankrupt's property 
was sold under a chattel mortgage. Held, that twth the alleged bank- 
rupt and bis attorney were estopped from questioning the right ot the 
petitioning creditor to offset as against his llabillty on the bond the 
amount of the judgment, on the ground that such attorney, who secured 
the order restraining e.xecution, had a lien on the recovery against the 
petitioning creditor, which would exceed the amount thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 150.] 

In Bankruptcy. In the matter of Morris Weissbord, an alleged 
bankrupt. On exceptions to the report of the spécial master, to whom 
was referred the fixing and allowance of tlie costs, eounsel fees, ex- 
penses, and damages occasioned through the seizure of the alleged 

^saFor other cases see same toplc & KEY-NUMDER In ail Key-Numbered Dlgests & Indexei 
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bankrupt's property by a receiver. Master's report modified and con- 
firmed. 

Selick J. Mindes, of Newark, N. J. (Harold Remington, of New 
York City, of counsel), for alleged bankrupt. 

William Greenfield, of Newark, N. J., for petitioning creditors and 
sureties. 

HAIGHT, District Judge. The questions to be decided in this case 
will appear as they are discussed. Upon the filing of an involuntary 
pétition against the alleged bankrupt (hereinafter referred to as the 
"respondent"), an application was made by ail of the petitioning cred- 
itors for the appointment of a receiver, pursuant to section 2, cl. 3, 
of the Bankruptcy Act. A receiver was accordingly appointed and 
a bond filed, as required by section 3e. Thereafter, upon the applica- 
tion of the respondent, the amount of the bond, so required to be 
given, was increased. An additional bond was then filed, but oiily 
two of the petitioning creditors became parties thereto. The surety 
on each bond was the same. Upon a trial by a jury, it was found 
that the respondent was not insolvent at the time of the commission 
of the alieged act of bankruptcy, and the pétition for adjudication was 
accordingly dismissed. Thereupon the alleged bankrupt petitioned the 
court to fix and allow the costs, counsel fées, expenses, and damages 
occasioned through the seizure and détention of his property by the 
receiver. That phase of the matter was then referred to a spécial 
master, and it is now before the court on exceptions to his report. 

1. I cannot find that serions objection is made to the amount of 
damages, strictly speaking, which the spécial master bas found that 
the bankrupt sustained by reason of the seizure of his property; nor, 
for that matter, to the amounts which he bas recommended should be 
allowed as counsel fées for the services which he found an allowance 
could be made for in this proceeding. I hâve, however, gone over 
the testimony, and quite agrée vvith his conclusions and recommenda- 
tions as to such amounts. 

[1] 2. It is primarily contended, on behalf of the petitioning cred- 
itors and the surety on the bonds (who will hereinafter be referred 
to as the "petitioners"), that the court is without jurisdiction to as- 
sess damages, etc., because the pétition for adjudication has been 
dismissed. This rather startling proposition is advanced, notwith- 
standing the express provision of the statute that, if such pétition be 
dismissed, the respondent shall be allowed ail damages, etc., occa- 
sioned by the seizure of his property, and that they "shall be fixed and 
allowed by the court." Bankruptcy Act, § 3e. It needs, I think, no 
more than a passing considération to demonstrate its utter unsound- 
ness. The process of reasoning by which counsel seeks to sustain it 
is that an act of bankruptcy was necessary to vest this court with ju- 
risdiction, and, as it was found that the respondent had not comrnitted 
an act of bankruptcy, the court was without jurisdiction from the be- 
ginning, and hence, under the rule of Citizens' Bank v. Cannon, 164 
U. S. 319, 17 Sup. Ct. 89, 41 L. Ed. 451, is now without power to 
even impose costs. Of course, this argument fails to take into ac- 
count that the court originally had jurisdiction over the respondent 
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and thç petitioners to détermine whether an act of bankruptcy had 
been committed, and, pending a détermination of that question, to 
appoint a receiver. Hence at ail times it had jurisdiction over the 
parties and the subject-matter. The pétition for adjudication having 
been dismissed, it aiso has jurisdiction, and is directed, by the express 
provision of the statute, to fix and aliow the counsel fées, costs, and 
damages occasioned by the seizure of the respondent's property. The 
pétition was not dismissed, because the court never had jurisdiction 
to hear and détermine whether the respondent had committed an act 
of bankruptcy, or to appoint a receiver in the intérim, but because, 
after it was found that an act of bankruptcy had not been committed, 
it was without jurisdiction to wind up the respondent's affairs and 
distribute his assets among his creditors. This conclusion is in harmony 
with the décision of the Appellate Court of Illinois, in T. E. Hill Ce. 
V. Contractor's Supply & Equipment Co., 156 111. App. 270, 24 Am. 
Bankr. Rep. 84, and, in addition to cases therein cited, with the déci- 
sions of the Circuit Court of Appeals of the Second Circuit, in Alton- 
wood Park Co. v. Gwynne, 160 Fed. 448, 87 C. C. A. 409, and In n^ 
Wentworth Lunch Co., 191 Fed. 821, 112 C. C. A. 335. See, also. In 
re Hill Co., 159 Fed. 73, 86 C. C. A. 263 (C. C. A. 7th Cir.). The 
décision of the District Court for the Eastern District of Arkansas 
in Re Williams, 120 Fed. 34, is not opposed to this view, because, 
as was there pointed out, there had been no seizure of the respondent's 
property, a fact necessary to make the provisions of section 3e ap- 
plicable. 

[2] 3. The amount allowed by the spécial master for damages, 
costs, expenses, and counsel fées exceeds the aggregate of the pénal 
sums of the two bonds given by the petitioners, although he reports 
that such excess be not allowed the respondent. The next question, 
therefore, is whether, in this proceeding, more can be allowed than 
the aggregate of the bonds which the petitioners executed. The an- 
swer dépends upon the construction to be given to section 3e, because 
this proceeding is entirely dépendent upon its provisions. New rights 
and liabilities were created by it. In re Ward, 203 Fed. 769 (D. C. 
N. J.) ; Hill Co. v. Supply Co., supra. It is conceivably susceptible 
of one of two constructions, either that which will limit the extent 
of the liability to the pénal sum of the bond required to be given, or 
one which will authorize the recovery of ail costs, etc., irrespective 
of whether they exceed the amount of the bond. 

It will be noted that the section in question first provides that a 
bond shall be filed, the amount of which is to be fixed by the court, 
and that it shall be conditioned "for the payment, in case such péti- 
tion is dismissed, tp the respondent * * * of q/; costs, expenses, 
and damages occasioned by such seizure, taking, and détention of 
the property of the alleged bankrupt." In the next paragraph, it pro- 
vides, in the event of the dismissal of the pétition, for the allowance 
to the alleged bankrupt of "ail costs, counsel fées, expenses, and dam- 
ages occasioned by such seizure, taking, and détention" of his prop- 
erty, and that they shall be fixed and allowed by the court, "and paid 
by the obligors in such bond." It will thus be observed that, while it 
literally provides for the payment to the respondent of ail damages. 
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etc., it at the same time directs that they shall be paid by the obîigors 
in the bond. A surety is one of the obhgors ; but he, undoubtedly, 
cannot be held for more than the pénal sum of the bond. That is 
the extent of his undertaking, and any construction which would en- 
large it, in the absence of unequivocal language in the act to the con- 
trary, would be unjustifiable. Therefore, if in any case the costs, 
etc., exceed the amount of the bond, ail of the obîigors are not lia- 
ble for ail of the costs, etc., for some are liable only for such part 
thereof as does not exceed the pénal sum of the bond. Hence it is 
clear that a literal construction is not the proper one. 

The question then is whether it can be construed as imposing a 
greater liability upon those on whose application the seizure was made 
than on the sureties. The only reported décision, to which my atten- 
tion has been directed, which deals with this question at ail, is that 
of the Circuit Court of Appeals of the Second Circuit, in Re Spald- 
ing, 150 Ked. 120, 80 C. C. A. 74. The order appealed from in that 
case was affirmed on the opinion of Judge Holt. He entertained the 
view that the only liability created by the section in question is under 
the bond, and that it does not create a liability on the part of those 
applying for the receiver, irrespective of the bond. Although the ex- 
act point at issue in that case was whether a person, to whom the 
bond, in terms, did not run, was entitled to any costs, etc., neverthe- 
less, I do not think that, under the reasoning adopted, he could hâve 
reached the conclusion which he did, except by expressly holding that 
the section in question created no liability independent of the bond. 
Hence the remarks of Judge Holt were not strictly dicta, as counsel 
for respondent contends. It will be noticed that, in reaching this con- 
clusion, he laid stress on the fact that the act provides that the costs, 
etc., shall be paid by the obîigors in the bond, and took the view tliat 
the second paragraph is based on the asumption that a bond will be 
ordered large enough to cover ail costs, etc. 

What, at first glance, might appear, in the opinion of the Illinois 
Suprême Court, in Hill Co. v. U. S. F. & G. Co., 265 111. 534, 107 N. 
E. 194, 33 Am. Bankr. Rep. 781, 786, to be a dictum to the contrary, 
is really not such. In that case, the court said that independent of 
the bond, the applicant for the receiver could be compelled to pay 
"the costs and expenses of the receivership." Damages and counsel 
fées were not mentioned. It is well settled that a court of bankruptcy 
has authority under its gênerai equity powers, and independent of the 
statute, upon the dismissal of the pétition, to order the person, upon 
whose application a receiver has been appointed, to pay the costs and 
expenses of the receivership. In re Lacov, 142 Fed. 960, 74 C. C. A. 
130 (C. C. A. 2d Cir.) ; In re T. E. Hill Co., 159 Fed. 7Z, 78, 86 
C. C. A. 263 (C. C. A. 7th Cir.) ; In re Aschenbach Co., 183 Fed. 305, 
105 C. C. A. 517 (C. C. A. 2d Cir.). Hence the above-quoted remarks 
of the Illinois^ourt, presumably, had no référence to a liability based 
on section 3e. In view of the express provision that the damages are 
to be paid by "the obîigors in the bond," among whom are, the sure- 
ttes, who are not, as before pointed out, liable for more than the 
pénal sum of the bond, and in the light of other considérations to be 
hereinafter mentioned, it is reasonable to présume that Congress in- 
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tended that creditors, who instituted bankruptcy proceedings ingood 
faith and sought to préserve the alleged bankrupt's assets pending a 
hearing on the pétition for adjudication, should know in advance the 
extent of their liability, in the event that the pétition should be dis- 
missed, and hence would be in a position to détermine, before any 
damage was done, whether or not to go on with the proceeding to 
seize the alleged bankrupt's properly. 

If creditors, acting in entire good faith, faced the possibihty that, 
if they were unsuccessful in their efforts to hâve a person adjudged 
a bankrupt, they would be liable to answer for ail damages, etc., which 
might be occasioned to the alleged bankrupt by the seizure of his 
property, irrespective of the amount of the bond which they were 
required to give, they might well hesitate to take proceedings to pré- 
serve his assets, and thus, in many cases, would the purposes of the 
act be defeated. On the other hand, even in cases started in good 
faith, the alleged bankrupt is amply protected, because Congress has 
left it to the courts to fix the amount of the bond to be given, and thus 
the extent of the damages, etc., which the creditors will be' required 
to pay. If, in any case, the bond which was initially given, appears 
insufficient, the alleged bankrupt has the right to apply to the court 
to increase it ; also, if in any given case a proceeding of that kind 
should be instituted, not in good faith, but maliciously and without 
probable cause, the principles of the common law would undoubtedly 
afïord the injured person a remedy. It is thus apparent, I think, that 
the construction apparently adopted by Judge Holt and the Circuit 
Court of Appeals of the Second Circuit is a more reasonable one than 
tliat vv'hich would make thèse creditors liable for ail damages, etc., ir- 
respective of the amount of the bond, and without regard to whether 
the proceedings were instituted in good faith or maliciouBly. 

[3] 4. The above conclusion probably makes it unnecessary to con- 
sider whether or not the spécial master erred, as contended by respond- 
ent, in failing to allow, as part of the money to be paid by the petition- 
ers, the expenses incurred by the respondent in procuring the dismissal 
of the pétition for adjudication, as well as a counsel fee to his attor- 
ney for services in that connection. At any rate, I consider the conten- 
tion without merit. The theory upon which it is urged that such ex- 
penses and counsel fées should be allowed, is that it was necessary to 
defeat the main suit, in order to release the property from seizure, be- 
cause an effort to hâve had the receivership dissolved, under the cir- 
cumstances of this case, would bave been useless, as it would hâve re- 
quired a détermination of solvency or insolvency, which could not 
properly be determined in advance of a final hearing. Of course, this 
argument proceeds on the unwarranted assumption that, under no cir- 
cumstances, would the court bave dissolved the receivership in ad- 
vance of a dismissal of the pétition for adjudication. No effort was 
made to ascertain whether or not it would bave done so. The authori- 
ties are uniform to the effect that the only damages, costs, expenses, 
and counsel fées, which can be allowed under section 3,e, are those oc- 
casioned by the seizure of the respondent's property, and, as said by 
Judge Rellstab, speaking for this court in Re Ward, supra, 203 
Fed. 773, that section "cannot be invoked to recover costs and ex- 
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penses occasioned in making a successful défense to the charge of 
bankruptcy." In re Smith (D. C.) 16 Am. Bankr. Rep. 478 ; Selkregg 
V. Hamilton Bros. (D. C. W. D. Pa.) 144 Fed. 557 ; In re Moehs & 
Rechnitzer (D. C. S. D. N. Y.), 174 Fed. 165; Hoffschlaeger Co. v. 
Young Nap (D. C. Hawaii), 12 Am. Bankr. Rep. 526; In re J. Ito Ter- 
usaki (D. C. W. D. Wash.) 238 Fed. 934. Hence, if the respondent saw 
fit to procure the release of his pfoperty from the seizure by seeking a 
dismissal of the pétition for adjudication, rather than by an independ- 
ent proceeding, he cannot be compensated for the expenses and counsel 
fées which he thus incurred. 

[4, 5] 5. The spécial master has allowed the respondent counsel 
fées on this proceeding. They cannot properly be allowed, except by 
virtue of section 3e. In re Ward, supra, 203 Fed. 775. The neces- 
sity for the services upon which they were based was certainly oc- 
casioned by the seizure, and they would not hâve been rendered except 
for it. I think, tlierefore, that they are clearly allowable. The costs on 
this proceeding stand on a différent footing. They were not occasion- 
ed by the seizure, in the sensé that the bankrupt was required to bear 
or pay them, as he was required to employ counsel to institute and 
prosecute his claim for damages. They occupy the same position as 
costs recoverable in a suit at Taw on the bonds. They are chargeable 
against the petitioners, not by virtue of section 3e, but under section 2, 
ci. 18, of the Bankruptcy Act, General Order 34 (89 Fed. xiii, 32 C. 
C. A. xxxiii), and rule 16 of this court, because the petitioners hâve 
been defeated in this proceeding. 

[6] 6. Subséquent to the dismissal of the pétition for adjudication 
and the institution of thèse proceedings, one of the petitioning creditors 
recovered a judgment against the bankrupt, based on a claim which 
antedated the bankruptcy proceedings. It is now sought on behalf of 
the petitioners to offset this judgment against any sum which may be 
assessed against them in thèse proceedings. The only objection, ad- 
vanced by the respondent, to permitting this to be done, is that the at- 
torney for the respondent has an équitable assignment of or lien upon 
the moneys to be recovered in thèse proceedings, for the value of the 
services rendered and disbursements made by him on behalf of the re- 
spondent, in connection with the main bankruptcy proceedings, as well 
as those to assess damages, etc., which exceeds the amount to be al- 
lowed the respondent. Without pausing to examine either the correct- 
ness of the proposition, or the theory upon which it is based, I think 
that under the facts of this case the respondent's attorney is estopped 
to assert any assignment or lien which he may hâve. While thèse pro- 
ceedings were pending before the spécial master, the petitioning cred- 
itor who secured the judgment, upon the application of the respondent, 
acting through the same attorney who now asserts the assignment or 
lien, was restrained from selling any of the respondent's property un- 
der an exécution issued on the judgment, until the coming in of the spé- 
cial master's report herein and the ascertainment of the damages, etc., 
to which the respondent would be entitled. This was done because it 
reasonably appeared that the respondent would, in thèse proceedings, 
recover against the petitioning créditer, who held the judgment, a sum 
equal to or in excess of the amount of the judgment, and the latter 
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would tlius be amply secured by being permitted to offset hîs judgment 
against the damages, etc., which might be awarded to the respondent 
against him ; whereas, if he had been permitted to proceed under the 
exécution, he would hâve, unquestionably, financially ruined the re- 
spondent, who was already suffering severely from the effects of the 
hankruptcy proceedings and the seizure of his property. 

It now appears that, at the very time the respondent's attorney was 
applying for the above-mentioned restraining order, he held the as- 
signment upon which he now bases, in part, at least, his présent claim 
to a superior equity to that of the judgment créditer. Under thèse cir- 
cumstances, to permit the respondent or his attorney to now deny the 
right of the petitioning creditors to use the judgment as an offset would 
be most inéquitable and contrary to good conscience. True, the re- 
straining order before mentioned was subsequently, on the motion of 
the respondent's attorney, dissolved, and it is urged that by reason 
ihereof no harm resulted to the judgment créditer from the original 
restraint. I do not feel, however, in view of the fact that, shortly aft- 
er the restraining order was dissolved, the bankrupt's personal prop- 
erty was disposed of at a sale under a foreclosure of a chattel mort- 
gage, and the other circumstances of the case, that I am free to spec- 
ulate as to whether any harm came to the petitioning créditer from 
ihe original restraining order. After proceedings on the exécution 
were stayed, he had every right to assume thàt he would bé permitted 
to offset the judgment against any damages which might be assessed 
against him and the other petitioners, and that therefore it was not nec- 
essary for him to attempt to protect his judgment at the time of the 
sale under the foreclosure proceedings. It seems to me that the re- 
spondent and his attorney, having taken the position which they did in 
procuring the original restraining order, must abide by it. 

7. Thèse conclusions lead to the confirmation of the spécial master's 
report in ail respects, except that part which flnds that the attorney 
for the respondent has a lien upon the moneys to be awarded to the 
respondent in thèse proceedings. As before stated, I hâve not found it 
Jiecessary to consider that spécifie question. A decree will be enter- 
ed, fixing and allowing as the costs, counsel fées, expenses, and dam- 
ages, occasioned to the respondent by the seizure of his property, the 
sum of $1,000 (the aggregate of the two bonds), less the sum of $502.24, 
the amount of the judgment recovered by one of the petitioning cred- 
itors. AU of the obligors on the bonds are jointly and severally liable 
for the balance, except the Donner Denholtz Company, which is liable 
only to the extent of the bond executed by it ; that is to say, $250. The 
costs of this proceeding, including spécial master's fées, being, as before 
stated, no part of the costs occasioned by the seizure, must be paid by 
the petitioners, in addition to the sum before mentioned. 
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UNITED STATES v. PROVIDENCE TRIBUNE CO. 
CDistrict Court, D. Rhode Island. April 3, 1917.) 

1. CoNTiaiPT ®='9 — Statute — Newspapek Publication. 

The publication by a newspaper of the city in which a court Is slttlng ot 
an article tendlng to obstruct the administration of justice in pending 
proceedings Is within Judicial Code (Act March 3, 1911, c. 231) § 268, 36 
Stat. 1163 (Comp. St. 1916, § 1245), giving courts power to punish con- 
tempt In case of misbehavior of any person in their présence or so near 
thereto as to obstruct the administration of justice. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 8, 15-18.] 

2. Contempt <S=>14 — Interférence with Grand Jury. 

Interférence with the proceedlngs of a grand jury in the performance 
of its functions is as truly a contempt of court as is interférence with 
the proceedings of a petit jury. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 36-41.] 

3. Contempt <S=»9 — Interférence wirq Grand Jury — Publication of Pro- 

ceedings. 

Since secrecy is essential to proceedings of a grand jury, to prevent 
warning to offenders that thelr conduct is under investigation, to pre- 
vent tampering with witnesses, to protect the réputations of innocent 
persons whose conduct Is or may be under Investigation, and to protect 
witnesses before the grand jury, conspicuous publication in a newspaper 
of large circulation that the conduct of certain oiïeuders is under investi- 
gation, aaid that certain witnesses or documentary évidence are or will be 
before the grand jury, is an interférence with grand jury proceedings, 
which Is a contempt. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 8, 15-18,] 

4. Contempt iS=>9 — Newspaper Publication — Witnesses Appearino Before 

Grand Jury. 

An article stating that certain named witnesses were taken before the 
grand jury, and that it was believed they had given the authorities much 
valuable évidence, and that prescriptions had been fouiid in thelr posses- 
sion which would play a proniinent part In the future, was sufficlent in- 
terférence with the grand jury proceedings to constltute contempt. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 8, 15-18.] 

5. Contempt ®=9 — Newspaper Publication — Facts Obtained by Observa- 

tion. 

That witnesses could state that they had been before the grand jury, 
and that persons could observe thelr entrauce into the grand jury room, 
does not entitle a newspaper to publlsh such Information couspicuously. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§-8, 15-18.] 

Information against the Providence Tribune Company for contempt 
si court. Defendant's motion to dismiss information denied. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. (Wm. H. Cam- 
field, Asst. U. S. Atty., of Providence, R. L, on the brief), for the 
United States. 

J. J. Fitzgerald, of Pawtucket, R. L, for défendant. 

BROWN, District Judge. This is an information filed by the 
United States Attorney for this district for alleged contempt of court 
in the pubhcation of the following newspaper article relating to pro- 
ceedings of the grand jury: 

^=>For other cases see same topic & KEY-KUMBER In ail Key-Numbered Dlgests & Indexe» 
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PROMINENT PHYSICIANS INVOLVED IN 

FEDERAL WAR ON COCAÏNE DEALERS. 

Mon and Woman Arrested on Conspira- Valuable Information. 

cv Charge May Become Witncsse» It is belleved that tbe couple ha.ve 

for ihe Government ^''^™ ^^^ authorities much valuable 

ror me (^ovemment. information. When arrested a number 

of prescriptions for pulverized mor- 

pliine and cocaine were found in their 
TîT-iTT/^T. /-.T>AXTT-k TTTTjv possessloD SHd tticse wîU play R proml" 

BEFORE GRAND JhKÏ jjg„^. p^^^ in the proceedings in the 

United States District Court in the 

near future. 
Joseph Lewis, alias Jimmy Gardiner, 
Four prominent physicians, one a colored, was arrested Monda v evening 
State officiai and another a well-known ^nd arraigned late yesterday after- 
Republican politlcian In a town not in jj^^n before United States Commission- 
Providence county, are said to be in- gj. prank Healv on a charge of illégal- 
volved in the Investigation whlch is jy geiUng and dlstributing cocaine and 
being conducted into thelllicit cocaine morphine. He pleaded not guilty and 
business by officiais of the Internai ^^ag held in $1000 bail for a hearing 
Revenue Service hère and which bas jjg^t Monday. 

already resulted in the arrest of two Lewis, wh'o spent ail of Monday 
men and a woman. Other arrests nigiii- ^nd ail day yesterday in the cell 
are expected in the near future. ^00^ o„ ^^e thlrd floor of the Fédéral 

Two of the prisoners, it is said, hâve building, was so slck because of want 
been permitted by the authorities to of the drug that he could not be ar- 
tell their story and may become wit- raigned until after he had been treated 
nesses for the Government. Another ^v a phvslcian. He presented a piti- 
niau, an Italian boot-black, well known ^ble and heart-rending sight as he 
in the downtown section of the city, turned and twlsted, Jaegging the Unit- 
was a visitor at the office of Edward 3^ States marshals to glve him some 
J. Dunn, Deputy CoUector of Internai "coke." 
Revenue, this morning. ' t>i, • j 

Grâce Adams and Aaron Hutchins, Physicians Involved. 

\^o were arrested last Monday on a No one who has anything to do with 
charge of conspiracy to obtain drugs the présent investigation had any Idea 
In violation of the Harrison Act, were that the traffic in drugs was so ex- 
brought from the County Jail at Cran- tensive as it appears to be in Prov- 
ston, this morning, and taken before idence. Physicians widely known and 
the grand jury. When arraigned Mon- heretofore of good réputation and sup- 
day, the couple pleaded not guilty and posed to be cngaged in la.wfui practice 
were held in $1000 each for a hearing are said to be deeply Involved in the 
next week. cocaine traffic. 

The first two lines were in large letters at the head of the first page 
and extending its full width. 

[1, 2] That the publication by a newspaper of the city in which a 
court is sitting of an article tending to obstruât the administration of 
justice in proceedings pending in that court is within section 268 of 
the Judicial Code is so well settled as to require no discussion. In 
re Independent Publishing Co. (D. C.) 228 Fed. 787 ;^ U. S. v. Toledo 

Newspaper Co. (D. C.) 220 Fed. 458; Id., 237 Fed. 986, C. C. A. 

— ; U. S. V. Hufï (D. C.) 206 Fed. 700. 

"The grand jury, like the petit jury, is an appendage of the court, 
acting under the authority of the court," See Savin, Petitioner, 131 

i See, also, 240 Fed. 849. 
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U. S. 267, 277, 9 Sup. Ct. 699, 33 L. Ed. 150, citing Heard v. Pierce, 
8 Cush. (Mass.) 338, 341, 54 Am. Dec. 757. 

The powers of the grand jury, the scope of the inquiries which they 
may make, and the trust imposed in them are set forth in Haie v. 
Henkel, 201 U. S. 43, 61, 26 Sup. Ct. 370, 373 (50 L. Ed. 652) : 

"They are not appointed for the prosecutor or for the court; they are 
appointed for the government and for the people : and of both the goverument 
and people It Is surely the concemment that. on one hand, ail crimes, whether 
given or not glven In charge, whether descrlbed or not described with profes- 
sional sklll, should receive the punlshment, which the law denounces; aud 
that, on the other hand, hmocence, however strongly assailed by accusations 
drawn up in regular forin, and by accusers, marshalled lu légal array, should, 
on full investigation, be secure In that protection, which the law engages that 
she shall eiijoy Jnviolate." 

Interférence with the proceedings of a grand jury in the perform- 
ance of its functions is as truly a contempt of court as is interférence 
with the proceedings of a petit jury, either in the course of a trial 
or during its délibération. 

[3] Secrecy is essential to the proceedings of a grand jury for 
many reasons. Publicity may defeat justice by warning offenders to 
escape, to destroy évidence, or to tamper with witnesses. Even when 
indictments hâve been found and presented to the court, secrecy is 
extended until those indicted hâve been arrested. 

To warn ofifenders that their conduct is under investigation by a 
grand jury, that certain witnesses, or documentary évidence against 
them, are or will be before the grand jury, is especially serious, when 
this warning is given in a conspicuous and sensational way by a news- 
paper of large circulation. Even when it does not lead to the flight 
of an ofïender, it may resuit in the disappearance of witnesses and 
of documentary proof, and thus in a failure of the grand jury to se- 
cure évidence sufficient for an indictment. . 

Secrecy is also required in order that the réputations of innocent 
persons may not suffer from' the fact that their conduct is under in- 
vestigation, or has been investigated, by a grand jury. See Charge 
to Grand jury by Mr. Justice Field, 2 Sawyer, 667, 677, Fed. Cas. 
No. 18,255. 

Secrecy is further required for the protection of witnesses who 
may go before the grand jury, and to encourage them to make full 
disclosure of their knowledge of subjects and persons under investiga- 
tion, without fear of evil conséquences to themselves. Atwell v. U. 
S., 162 Fed. 97, 100, 89 C. C. A. 97, 17 L. R. A. (N. S.) 1049, 15 Ann. 
Cas. 253. 

Prématuré dis'closures may thus injuriously affect and embarrass 
the attorneys for the United States in the duty of presenting matters 
to the grand jury, the grand jury itself in the duty of investigation, 
and court and grand jury alike in giving protection to witnesses and 
to other persons, by preventing scandais and rumors respecting mat- 
ters which may or may not be under investigation. Furthermore, such 
prématuré. reports may go further and préjudice the mind of the pub- 
lic, thus afifecting a trial which may follow the action of the grand 
jury. 
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In Patterson v. Colorado, 205 U. S. 454, 463, 27 Sup. Ct 556, 558 
(51 L. Ed. 879, 10 Ann. Cas. 689), Mr. Justice Holmes said: 

"When a case is flnished, courts are siibject to the same criticism as other 
people ; l)ut the proprlety and neccssity of preventing interférence with the 
course of justice by prématuré statement, argument, or intimidation hardly 
can be denied." 

See also U. S. v. United Shoe Mchry. Co. of New Jersey (C. C.) 
198 Fed. 870. 

We hâve next to consider the respondent's argument as to the 
meaning of the article. The seventh paragraph of the motion to dis- 
miss is as follows : 

"Seventh. That the said publication In the lirst paragraph thereof does not 
refer to any act or matter before the grand jury, but refers to Investigations 
being conducted by the Internai revenue service." 

This is based upon the terms of a single paragraph, as if it were an 
isolated statement. It is an elementary rule of interprétation that the 
context must also be considered. The "Fédéral War on Cocaine 
Dealers," referred to in the heading, seems to include, not only ac- 
tion of the officiais of the internai revenue service, but of the grand 
jury as well. The subheading "Before Grand Jury" relates generally 
to what follows. 

The investigation of matters by the internai revenue ofîîcers, the 
presenting of the results of such investigations by the United States 
Attorney to the grand jury, and the action of the grand jury thereon, 
are so commonly understood to be ail indispensable and cïosely related 
steps in any effective prosecution that we must regard as rather far- 
fetched the contention that the article does not set forth that any 
violations of internai revenue laws by any physicians were being 
considered by the grand jury. It is expressly stated that four promi- 
nent physicians are involved, and from the whole article is apparent 
the intention to disclose as near as seems advisable the identity of 
the persons to whom the scare head relates, and the names of wit- 
nesses and nature of évidence to be produced against them before the 
grand jury. 

[4] If, however, we put upon the text the narrowest interprétation, 
there remains the fact that it states as a fact that the persons whose 
names are given were taken before the grand jury, and the following 
statement is màde concerning them : 

"Valuable Information. 

"It is believed that the couple hâve given the authorities much valuable in- 
formation. When arrested, a number of prescriptions for pulverized morphine 
and cocaine were found In their possession, and thèse will play a prominent 
part in the proeeedings in the United States District Court In the near 
future." 

As a justification it is urged that the persons who had been taken 
before the grand jury were at liberty to state the fact, and that other 
persons who knew said fact were at liberty to state it. It is also urged 
that there is not a di,sclosure of anything occurring within the grand 
jury room. 
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Plainly, however, it is a disclosure of what persons were before 
the grand jury during its session. 

For what purpose was this statement made, if net to give informa- 
tion as to what the grand jury was doing? 

In certain cases, wliere offenders had been arrested and held in 
custody or by bail to answer to the action of a grand jury, or had 
previously been examined before a magi strate, such a statement might 
be of Httle conséquence. On the other hand, however, at times when 
the grand jury is making an investigation, an announcement of the 
names of witnesses called might amount to ail the information neces- 
sary to disclose the discovei'y of a crime and point directly to the per- 
son under investigation. 

[5] That a person may hâve observed some act donc by officiais of 
the law, which he was not swom to keep secret, does not justify him 
in publishing it at large. It is the duty of a citizen to assist, and not 
to frustrate, the work of the administration of justice. 

The sessions of the grand jury are private; and though it may be 
necessary to admit through a door exhibits or persons, this does not 
justify the use of the corridor or approaches to the grand jury room 
for observation of who or what goes in. What is before the grand 
jury is, under the law, secret ; and if one learns what is before the 
grand jury by seeing or being told what went in, he cannot treat this 
as a public fact, and use it for the purpose of disclosing what is secret 
under the law — ail that occurs before the grand jury. 

That there may be some leakage through the observations of individ- 
uals who happen to be in the courthouse corridors and are inclined 
to gossip is, however, a matter of small importance, which bas no bear- 
ing upon the question whether a newspaper, whose business is pub- 
licity, and which gives the widest possible circulation of information, 
may employ spécial observers to find out who and what goes into the 
grand jury room, and by publishing it create or satisfy curiosity as to 
what the grand jury is doing. As a newspaper is in the business of 
creating or giving great publicity, and as the ordinary casual observer 
is not, there is no force in the argument that a newspaper may publish 
with impunity whatever an individual might repeat without danger 
of prosecution. 

There is a différence between having one or two men know a thing 
which they bave no pecuniary interest in spreading,, and in having 
a whole town or city know a thing through the act of a corporation 
which bas a pecuniary interest in spreading news as widely as possi- 
ble. 

It makes little différence whether information as to the grand jury 
is conveyed by direct statement, or by the collection and publication 
of circumstantial évidence of such character as to enable the public 
to draw a natural inference. The disclosure and its extent, and not 
the spécial mode of disclosure of what the law requires to be done in 
secret, is the important thing. 

In Globe Nev/spaper Co. v. Commonweaith, 188 Mass. 449, 452, 74 
N. E. 682, 684 [3 Ann. Cas. 761], the court, speaking tlirough Chief 
Justice Knowlton, said: 



UNITED STATES V. PKOVIDENCE TRIBUNE CO. 529 

"The writer had not the excuse tliat he was communicating facts of a 
public nature wliicti It might be proper to publish. The article was a dis- 
closure of the efforts of the commonwealth's officers, in the examination and 
préparation of évidence, information of which, if one clianced to obtain It, 
should hâve been treated as contjdential." 

In State v. Pennington, 3 Head (Tenn.) 299, 75 Am. Dec. 771, an 
indictment was sustained for the common-law offense ef eavesdrop- 
ping, in stealthily approaching the grand jury room for the purpose 
of Hstening to and overhearing what was said and donc. The observa- 
tion of the door of the grand jury room, in order to learn what is 
going on, by seeing who or what is going in, may differ in degree; 
but information so acquired is not of facts of a public nature, and the 
pubHc has no right of access to the approaches to the grand jury room 
to procure such information. That in many cases, or in a particular 
case, no harm may be done, is of Httle conséquence in determining the 
question of légal right. Many cases require the utmost secrecy, es- 
pecially cases which recently hâve come before the courts relating to 
enterprises and offenses against the government and against neutrality. 

The objections to the information in point of law are, in my opin- 
ion, without merit. 

The following au'thorities are cited by the United States in support 
of the information: U. S. v. Toledo Newspaoer Ce. ([D. C] 1915) 
220 Féd. 458; In re Independent PubHshing Co. ([D. C] 1915) 228 
Fed. 787; U. S. v. United Shoe Mdny. Co. of N. J. (D. C.) 198 Fed. 
870; Russell on the Law of Crimes (7th Eng. Ed.) vol. 1, p. 540; 
Patterson v. Colorado, 205 U. S.. 454, 462, 27 Sup. Ct. 556, 51 L. 
Ed. 879, 10 Ann. Cas. 689; Rapalje on Contempts, p. 72; In re 
Martindale, [1894'| 3 Ch. 193, page 200; Globe Newspaper Co. v. 
Commonwealth, 188 Mass. 449, 74 N. E. 682, 3 Ann. Cas. 761 ; 28 
Harvard Law Review, 605 ; Telegram, etc., Co. v. Commonwealth of 
Mass., 172 Mass. 294, 52 N. E. 445, 44 h. R. A. 159, 70 Am. St. 
Rep. 280; King v. Davies (1906) 1 K. B. Div. 32; King v. Fleet 
(1818) 1 B. & Aid. 379; Higgins v. Richards, [1912] 28 Law Times 
Rep. 202; Rex v. Parke, [1903] 2 K. B. Div. 432; King v. Tibbitts 
& Windust, [1902] 1 K. B. Div. 77; King v. Jolhffe (1791) 4 Term 
Rep. (Durn. & East) 285-; In re Summerhayes (D. C. 1895) 70 Fed. 
769; Atwell v. U. S. (1908) 162 Fed. 97, 100, 89 C. C. A. 97, 17 L. 
R. A. (N. S.) 1049, 15 Ann. Cas. 253; In re Martindale [1894] 3 Ch. 
Div. Law Rep. 193, 200. 

Motion to dismiss denied. 

Counsel will be heard upon the question of punishment. 
241 F.— 34 
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THE MINA. 

THE ATTUALITA. 

(Dîstrlct Court, E. D. Virginia. March 17, 1917.) 

Collision ®=82(2) — Steamships in Fog — Excessive Speed. 

A collisîon occurred in the Medlterranean Sea at night in a dense fog 
between the steamsliip Mina, laden wlth wheat bound for a Frencli port, 
and tlie steanishiip Attuaiita, liglit, bound fmni Genoa to Gibraltar. The 
Mina was struck on her port quarter, the stem of the Attuaiita penetrat- 
ing for 28 feet, and when the vessels were soi)arated, four hours later, 
immedlately sank. By the testimony from the Mina she was proeeeding 
at slow speed and sounding fog signais, when fog signais were heard 
ahead slightly to port, and she then altered her course to starboard, and 
shortly stopped her engine, continuing to blow fog signais. On the ap- 
pearance of the Attuaiita off her port beam, coniing toward her at full 
speed, she started full speed ahead under a starboard wheel ; but the col- 
lision occurred almost at once. On the other hand, the Attuaiita claimed 
to be golng at slow speed, that she did not hear the fog signais of the 
Mina until close, and that the Mina at full speed struck her bow at an 
angle of about 30 degrees, swlnging her around. Held, that the physical 
facts shown supported the évidence of the Mina tîiat she was nearly at 
rest and was struck at right angles by the other vossel at high speed. 
that the Mina was not chargenble wlth fault for going ahead under the 
circumstances, and that the Attuaiita was solely in fault. 

[Ed. IVote.— For other cases, see Collision, Cent. Dig. §§ 170, 172-174.] 

In Admiralty. Suit for collision by George Basil Mandakas, owner 
of the steamship Mina and by the master of the Mina as bailee of 
her cargo, against the steamship Attuaiita ; the Societi Anonima Lloyd 
Del Pacifico, claimant. Decree for libelants. 

See, also, 238 Fed. 909, C. C. A. . 

Kirlin, Woolsey & Hickox, of New York City, and Edward R. 
Baird, Jr., of Norfolk, Va., for The Mina. 

Hughes, Little & Seawell and Hughes & Vandeventer, ail of Nor- 
folk, Va., for The Attuaiita. 

WADDILL, EHstrict Judge. On the morning of the 28th of July, 
1916, about 2 :30 o'clock, in the Medlterranean Sea, at a point claimed 
by the parties to be 40 and 55 miles, respectively, eastward of Gi- 
braltar, the steamships Mina and Attuaiita were in collision, resulting 
in the sinking and total loss of the Mina and her cargo. 

The Mina was a Greek freight steamer, built in 1908, 2,307 tons 
gross, 1,473 net register, 300 feet lon_g, 45 feet beam, 20 feet 3 inches 
deep; and the Attuaiita, an Italian freight steamer, built in 1900, 4,791 
tons gross, 2,999 net register, 390 feet long, 49 feet 9 inches beam, 
and 28 feet dcep. At the time of the collision, the Mina was bound 
from Buenos Aires, South America, to Cette, France, with a cargo 
of 4,300 tons of vvheat, in bulk and in bags; and the Attuaiita, light, 
bound from Genoa to Baltimore, via Gibraltar. The Mina was leaving 
Gibraltar, and the Attuaiita bound for that port, en route, for coal. 

The libel was filed by George Basil Mandakas, sole ovv'ner of the 
Mina, against the steamship Attuaiita, for which claim was made, and 

<g=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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answer filed, by the Societi Anonima Lloyd Del Pacifico, a corpora- 
tion, by the ship's master, and the master of the Mina, as bailee, filed 
a pétition in behalf of the owners of the cargo against the Attualita. 

The collision occurred in a dense fog, which came on, as conceded 
by both ships, about 1 o'clock in the morning, and lasted until long 
after the accident. The bow of the Attualita eut into the port quarter 
of the Mina, at a point 60 to 65 feet from the stem, penetrating some 
28 feet through to the starboard side of hatch No. 4. The Attualita 
reniained fast in the Mina, and the two ships kept in that position 
until, with the aid of two government trawlers and the engines of the 
Attualita, they were pulled apart about 6 o'clock in the morning when 
the Mina immediately sank. 

The faults assigned by the vessels, respectively, one against the 
other, are those usually made in collision cases, namely: Unsea- 
worthiness; shortage in crew and equipment; dereliction in perform- 
ance of <;Juties by officers and crew ; running at excessive speed in 
fog ; f ailure to give and hear proper fog signais ; and improper naviga- 
tion, upon the ships approaching and discovering the présence of each 
other. 

The Mina's statement is: That from Gibraltar to Europa Point, a 
distance of about 2 miles, she navigated on a course southeast by 
south, and from Europa Point took her course to Cape de Gâta, the 
southeasternmost point of Spain, which is the regular course for ves- 
sels bound for the south of France from Europa Point to Cape de 
Gâta, being nearly on a straight line, and the compass course nearly 
east. That she was steering east half quarter south, or, according to 
the American compass, east one-eighth south ; and it was while on 
this course that the collision occurred. The weather was fine, the sea 
calm, and the ship's speed about 9 knots. That the master retired to 
his cabin about 12 o'clock, and while reading was called out at 1 
o'clock. He went on the bridge, and remained there until the colli- 
sion; fog having set in, the weather and sea continuing as heretofore. 
He at once ordered his engines put dead slow to 2V2 to 3 knots, and 
sounded the usual fog signais, which were blown until the collision. 
That the ship's whistle was a strong, high-toned one, and could be 
heard a long distance, and was in good condition. That, while thus 
proceeding, a British government patrol boat was observed on the 
Mina's starboard side, going m the same direction with herself, and 
likewise giving fog signais, and proceeding at about the same rate of 
speed. The fog continued, and at about a quarter past 2 the lookout, 
stationed on the forecastle head, reported a faint whistle nearly ahead, 
a little to the port, and the Mina altered her course about 3 points to 
the southward, further away from the most frequented course of 
ships bound to Gibraltar. That after an interval of about two minutes, 
this whistle was again reported, and heard 3 or 4 points on the port 
beahi, and the ship, while on a course about southeast by east, ordered 
her engines stopped, and continued blowing her fog signais. That in 
a few minutes, estimated from three to six by the lookout and master, 
respectively, two whistles were heard abeam of the Mina's port side, 
when she altered her course slightly to starboard, and in about two 
minutes the Attualita appe:ired bearing on the Mina'sbridge, her lights. 
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white, red, and green, showing, and at a distance of about two ship's 
lengths away, proceeding at a high rate of speed. The master of the 
Mina, believing that to be the best way to escape f rom what he deemed 
inévitable colHsion, rang his engines full speed ahead, and put his helm 
hardastarboard, with a view of throwing his stern away f rom the bow 
of the AttuaHta, but without avail, and the colHsion quickly followed. 

The Attualita's statement is : That on the night preceding the col- 
lision, July 28, 1916, when abeam and about 7 miles oiï Cape Sacristin, 
on the Spanish coast, at 9:15 o'clock, she set her course for Europa 
Point, west of south magnetic, making at the time about 10 or IOV2 
knots. That her master remained on the bridge until midnight. The 
weather at that time was good, but a little hazy. That about 1 o'clock 
he was called by the second mate, on account of fog, and went on the 
bridge, and remained there from thence on to the collision. That he 
at once ordered the engines slowed, and about a quarter past 1 they 
were slowed down ; the fog signais being regularly given. That a 
vessel was behind her, following, and subsequently she camé up and 
stood by her after the collision, and ail through the night. That the 
first known of the Mina was while the AttuaHta was moving about 
31^ miles an hour, about 2 :35 a. m., when her white Hght was ob- 
served on the Attualita's starboard bow about 1^4 to 1% points, cross- 
ing the latter's bow from starboard to port, and moving rapidly a 
very short distance away. That she also showed her red light. That 
the Attualita's lookout gave one bell, indicating that she was coming 
on the starboard side. That the master received the report, and saw 
the light at the same time, having heard no fog signais ahead, and had 
no report of any. That signais were at once given to hardaport, and 
the ship's engines were put full speed astern. That appropriate signais 
were given, which indicated that the AttuaHta was changing her course 
to starboard, and her engines moving full speed astern; the Mina 
being at the time li/. points on the Attualita's starboard bow. That, 
after seeing the white light, the red light of the Mina showed, and 
about a minute after seeing the white light the Attualita's master heard 
a weak whistle from the Mina, and she, running at full speed, quickly 
coUided with the AttuaHta, striking the Mina's port side about op- 
posite hatch No. 4. That the Mina's lick on the Attualita's .port bow 
pulled the latter ship around to port, widening the angle of collision 
from 30 to 60 degrees. 

There is a grave conflict in the testimcny as to occurrences at the 
time of the collision, and to reach a correct detei-mination of the merits 
of the controversy the court must largely dépend upon the reasonable- 
ness and unreasonableness of the respective contentions, viewed in the 
light of what happened, as shown by the injuries sustained by the re- 
spective vessels and the results which followed. 

Each vessel claims to hâve been virtually at a standstill, and that the 
other was running at a high rate of speed. The AttuaHta says that 
she first observed the white light of the Mina within a minute of the 
collision, Crossing her bow from starboard to port; that she put her 
engmes full speed astern, and her wheel hardaport, with a view of 
lessening the chance of collision ; that the Mina, showing her red light, 
and while running at full speed, impaled her port quarter into the 
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bow of the Attualita; that, with the ships 200 feet apart and the At- 
tualita bearing on the Mina's port bow, she had changed her course 
4 points at the time the ships first came in contact, as shown in dia- 
gram A, and was pulled around from her position of 30 degrees to 
the position of 60 degrees, penetrating the Mina, as shown by dia- 
gram B : 

The court is convinced that diagram 
the colHsion did not and 
could not hâve occurred in 
the manner claimed by the 
Attualita. For a vessel to 
hâve passed from her star- 
board bow, so as to hâve d:*v- 
en her port quarter into the 
bow of the Attualita, caus- 
ing such an injury as shown ^°^J,l!^j^\ 
in this case, is impossible, as 
it also is that the Attualita 

could hâve changed her course 4 points within a distance of 200 feet, 
so as to hâve thrown her bow in a position to make possible the colli- 
sion in the manner insisted upon ; and the claim that the Mina impaled 
herself onto the x\ttualita's bow, and pulled her around from 30 to 60 
degrees, is too highly improbable, if not impossible, to be accepted. 
The Aurania and The Republic (D. C.) 29 Fed. 98, 121 ; The Norman- 
die (D. C.) 43 Fed. 151, 159; Knight's Modem Seamanship, c. 13, 
p. 189. 

The character of the injury, and the resuit thereof to the Mina, as 
well as the character of the injury to the stem of the Attualita, pre- 
cludes the theory that the collision could hâve happened as contended 
for by the Attualita. The testimony, in the court's view, conclusively 
shows that it occurred as shown by dia- 
gram C, namely, that the Attualita struck 
the Mina's port quarter opposite her No. 
4 hatch, virtually at right angles, her head- 
way carrying her into and practically at right 
angles through the Mina, across to the star- 
board coaming of No. 4 hatch, a distance of 
some 28 feet. The Attualita was made fast 
into the Mina, where she remained for four ( attualita 
hours, until pulled out by the working of her 
own engines, aided by two government trawl- 
ers, when the Mina quickly sank. The character and extent of this 
crash and eut into the Mina, loaded as she was with a cargo of wheat, 
in bulk and in bags, could not bave occurred, had not the Attualita 
been proceeding at a high rate of speed, and would not bave occurred 
as it did, as demonstrated alike by the directness of the eut into the 
Mina and the character of the injury to the stem of the Attualita, if 
the Mina had not been practically at a standstiil at the time, which the 
court finds to be the fact, and that the collision was caused by the 
Attualita running into and colliding with the Mina, while she was 
practically at rest. 
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The expert testimony as to how thèse vessels must hâve corne to- 
gether, as gathered from the efifect upon the Attualita, tearing away 
her stringer beam on the port side for a distance of 30 feet from the 
frame of the ship, causing considérable damage to the hull of the ves- 
sel, a distance of 30 feet from the stem, and the manner in which she 
was made fast into the Mina, fully sustains the view taken by the court,, 
as, indeed, it would be manifest without the aid of expert' testimony. 
Had the Mina not been at a standstill, serions injury to the Attualita's 
stem, and considérable bending of the same to port, would hâve been 
inévitable ; and had she been proceeding at speed, she would hâve been 
either torn to pièces, or eut entirely in two, and quickly sunk. 

The suggestion that the Mina erred in putting her engines full 
speed ahead, instead of reversing the same, i's not well taken under the 
facts in this case. The rule contended for generally applies, and 
should ordinarily be adopted; butcircumstances vary the rule, and in 
the court's view the Mina's détermination to go ahead was the wise 
course to pursue, and at ail events, under the circumstances, it 
was but an error in extremis. The Ludvig Holberg, 157 U. S. 60, 
15 Sup. Ct.'477, 39 L. Ed. 620; The Umbria, 166 U. S. 404, 405, 17 
Sup. Ct. 610, 41 L. Ed. 1053 ; The Pocomoke (D. C.) 150 Fed. 193, 197. 
Nor should the Mina, under the circumstances of this case, be held 
otherwise at fault, in respect to her navigation prior to and at the time 
of the collision, as the court is convinced that she did ail that could 
reasonably be required of her, after the présence of the Attualita in 
the fog became known. The New York & Liverpool Mail S. S. Co. 
V. Rumball. 21 How. 372, 16 L. Ed. 144; The Scotia, 14 Wall. 170. 
192, 20 L. Ed. 822 ; The Umbria, supra, 166 U. S. 404, 17 Sup. Ct. 610, 
41 L. Ed. 1053 ; Dunton v. Allen Line S. S. Co., Ltd., 119 Fed. 590, 55 
C. C. A. 541 ; The Belgian King, 125 Fed. 869, 875, 60 C. C. A. 451. 

What is said respecting the conflict in the testimony as to the occur- 
rences at the time of the collision is equally true of much of the testi- 
mony leading up to the accident, especially that relating to the speed 
of the vessels, the giving of fog signais, etc., which latter discrepancy, 
however, is not so material as the former, as it relates merely to in- 
cidents bearing upon, as distinguished from those that actually entered 
into, the collision. The correctness of the criticisms as to the speed 
of the vessels may, in part, be accounted for by the correct détermina- 
tion of the place at which the collision actually took place, as contend- 
ed for by the respective parties; and the fact that the Attualita did 
not hear the fog signais of the Mina, preceding the collision, does not 
prove that they were not sounded. The Lepanto (D. C.) 21 Fed. 651, 
656, 657; The Patria (D. C.) 92 Fed. 411. It may be that the fog sig- 
nais that the Attualita did hear, from a vessel claimed to be behind her, 
were those of the Mina ahead, as it is difficult for the court to believe 
that there was a vessel behind her at ail, for the reason, as the At- 
tualita says, that upon the happening of the collision it remained in the 
vicinity of the ships in collision until early the next moming, and never 
made itself known, or pretended to ofEer assistance in response to the 
Attualita's repeated and earnest distress signais for help. 

Moreover, the court, upon full considération of the whole testimony, 
taking into account the manner and deportment of the witnesses on 
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the Stand, the reasonableness of their statements, and the circumstances 
surrounding the two vessels prior to and at the time of the collision, is 
inclined to solve the différences, as respects the speed and fog signais, 
in favor of the navigators of the Mina, against those of the Attualita, 
though the latter were greater in number than those of the former. 
The mission of the Attualita was in connection with the war, which 
called for expédition, and as little notoriety as to her movements as 
possible ; and her navigators gave évidence of appréhension of danger 
from submarines and other methods of destruction, which made it 
more than probable, while in the war zone, upon encountering fog, that 
she would hâve paid but little attention to the same, and hâve made 
time while her présence could not be observed. The Mina, loaded, 
and engaged in an ordinary mercantile pursuit, would not likely hâve 
been running such a risk. The protection afi'orded by the fog would 
rather bave tended to encourage the Attualita to make time, when her 
présence could not be observed, than otherwise, even to incurring risk 
of collision. So it is, at the time of the collision, the Mina was found 
practically at a standstill in the water, while the Attualita was running 
at a speed highly reprehensible in a fog. 

A decree may be entered finding the Attualita wholîy in fault for 
the collision. 



UNITED STATES v. CHASE NAT. BANK. 
(District Court, S. D. New York. April 21, 1917.) 

1. BiLLS AND Notes (S=3l — Natukb of Bill — Completion. 

A uni made in the form of a check, even if valld, is incomplète, and 
not commercial paper at ail, until it lias been indorsed and delivered to 
some pereon other than the drawer. 

[Ed. Note. — For other c-ases, see Bills and Notes, Cent. Dig. § 1.] 

2. Bills and Notes <®=»434 — Fobged Bills — Liability. 

An army oflicer, detailed to the qunrtennaster's department, and au- 
thorized to draw upon funds placed by the Treasury Department of the 
United States at his disposai, was asslsted by a sergeant. While the 
oflicer was temporarlly absent upon leave, the sergeant t(X)k one of the 
régulation drafvs of the Treasury Department, filled it in to the order of 
the oflicer, and forged the latter's name as drawer. Having forged the 
indorsement of the officer's name in blank, lie eashed the cheCk over the 
coimter of a bank, which indorsed the clieek to détendant, which received 
payment from the Treasury Department. The forgery being discovered, 
suit was instituted against défendant to obtain a refund of the amount so 
paid. Held that, as the check was Ineffective as commercial paper until in- 
dorsement of the name of the drawee, who was also the drawer, and as 
any holder may fill a genuine bill with the nanies of others a.nd forge their 
indor.sements, without alïecting his rights or the drawee's obligation, the 
United States cannot recover from défendant the amount paid on the 
bill. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 1208- 
12Y4.] 

At Law. Action by the United States against the Chase National 
Bank. Verdict directed for défendant. 

^:::3For other cases see same lopic & KEY-NUMFiER in ail Key-Numbered Digests & Indexes 



536 241 FEDERAL EBPORTEB 

This is aa action at law to reeover from the défendant, a bank, the amount 
of a clieck or slght draft drawn under the foUowing clrcumstances : Lieuten- 
ant Sumner was an offlcer In the United States army, detailed to the Quarter- 
master's Department and authorized as such to draw upon funds placed by 
the Treasury Department at his disposai. One Howard, a sergeant in the 
Quartermaster's Department, had been detailed to assist Sumner for souie 
time past, and Had learned his method of availing himself of thèse funds. 
While Sumner was temporarlly away upon leave, Howard took one of the 
régulation drafts of the Treasury Department, filled it to the order of Sum- 
ner, and forged Sumner's name as drawer. Having then forged the indorse- 
ment of Sumner's name in blank, he cashed the check over the counter of 
the Howard National Bank of Vermont. This bank indorsed the check to 
the défendant, which upon delivery presented It to the ïi'easurer of the 
United States, who paid it. Howard's forgery was soon diseovered, and the 
plaintiff thereupon sued the défendant to obtain a refund of the amount so 
paid. Other circumstances are admitted by the stipulation under which the 
,cause was tried, but they are relevant only upon the question of the négli- 
gence of the several parties, and as such do not require statement hère. 

Joseph A. Burdeau, of New York City, for the United States. 
Henry Root Stem, of New York City, for défendant. 

LEARNED HAND, District Judge (after stating the facts as 
above). No one disputes since Priée v. Neal, 3 Burr. 1354, that 
a drawee may not reeover money paid upon paper forged by the 
drawer; on the other hand, no one disputes that, if the bill be once 
lawfully signed and uttered, no innocent holder may collect the, bill 
with a forged indorsement and retain the proceeds. The question at 
bar présents the case where the forger not only forges the putative 
dravver's name, but makes the bill payable to the drawer and then 
forges the indorsement as well. 

[1] A bill made in the form of this check, even if valid, is incom- 
plète, and not commercial paper at ail, until it has been indorsed and 
delivered to some person other than the drawer. Until then it is in 
form only an order to pay to the maker, and no obligation can.arise 
between the maker as maker and himself as payée. This, after some 
confusion, was decided in the case of notes (Wood v. Harper, 2 Exch. 
13 ; Brown v. De Winter, 6 C. B. 336), and is now unquestioned law 
(Moses V. Lawrence County Bank, 149 U. S. 298, 13 Sup. Ct. 900, 
37 L. Ed. 743; Negotiable Instruments Law [Consol. Laws N. Y. c. 
38] § 320). It is so obvious as not to justify expatiation; and the same 
reasoning applies to bills. 

[2] Therefore, until Howard indorsed Sumner's name, the check 
did not, even on its face, exist as a légal instrument, any more than 
an undelivered deed ; its f actum was in abeyance. When he did in- 
dorse it in blank and deliver it to the Vermont bank, it was an order 
to pay the sum to bearer. The drawer's name was forged, but the 
two added forgeries of the same name were of no more signiiîcance 
than if the forger had signed Sumner's name three times as drawer 
The rule is, however, not confined to cases where the paper is payable 
to drawer or- maker. It is generally held that, if the drawer sélects 
as payée the name of even a real person, and forges, not only the draw- 
er's name, but the payee's, a presenting holder may keep the proceeds. 
Phillips V. Mercantile National Bank, 140 N. Y. 556, 35 N. E. 982,. 
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23 L. R. A. 584, 37 Am. St. Rep. 596 ; Bartlett v. First National Bank, 
247 m. 490, 93 N. E. 337 ; Snyder v. Corn Exchange National Bank, 
221 Pa. 599, 70 Atl. 876, 128 Am. St. Rep. 780; Coggill v. American 
Exchange Bank, 1 N. Y. 113, 49 Am. Dec. 310; Trust Company v. 
Hamilton Bank, 127 App. Div. 515, 112 N. Y. Supp. 84. National 
Bank of Commerce v. United States, 224 Fed. 679, p. 681, 140 C. C. 
A. 219, though at first blush it seems to be an exception, in fact went 
off on another point, and recognizes the gênerai rule. 

It is true that the décisions are not unanimous (First National Bank 
V. N. Y. Bank, 152 111. 296, 38 N. E. 739, 26 L. R. A. 289, 43 Am. 
St. Rep. 247 ; McCall v. Corning, 3 La. Ann. 409, 48 Am. Dec. 454), 
and it takes onlv slight évidence of participation to defeat the holder 
(Bank of Danvers v. Bank of Salem, 151 Mass. 280, 24 N. E. 44, 21 
Am. St. Rep. 450) ; but it is none the less true that, where the fore- 
going facts are baldly presented, the better considered cases protect 
the presenting holder. Yet, when the forger draws a note to the name 
of a payée, either real or fictitious, and the drawee or maker accepts 
it, supposing the name to be real, no subséquent negotiation of it by 
the forger gives a valid title, and, if the drawee pays, he may recover. 
Shipman v. Bank of N. Y., 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 
791, 22 Am. St. Rep. 821 ; Seaboard Bank v. Bank of America, 193 
N. Y. 26, 85 N. E. 829, 22 L. R. A. (N. S.) 499; Jordan Marsh & 
Co. V. Bank, 201 Mass. 397, 87 N. E. 740, 22 L. R. A. (N. S.) 250; 
Tolman v. American National Bank, 22 R. I. 462, 48 Atl. 480, 52 L. 
R. A. 877, 84 Am. St. Rep. 850. Thèse last cases are not contrary in 
principle; they dépend upon the fact that the drawee or maker has 
intended as payée a person other than the forger. If the maker really 
intends .to make the forger payée, even under a false name, his in- 
dorsement is good. Robe'rtson v. Coleman, 141 Mass. 231, 4 N. E. 
619, 55 Am. Rep. 471. It is quite true that Bank of England v. Vag- 
liano, [1891] App. Cas. 107, does not accord with thèse cases, and 
with déférence it is doubtful whether the judgments of Lord Bowen 
below and Lords Bramwell and Field above are not to be preferred, 
where the matter is still open. The efïect of the .décision was indeed 
to compel Vagliano to pay to the order of Glyka, the clerk, when he 
had agreed only to pay to the order of Petridi & Co. Moreover, the 
resuit of the décision has been hardly more than to add to section 28 
a clause which had bcen supposed to be already a part of the common 
law. The case in any event has nothing to do with that now at bar. 

Price V. Neal, supra, has been a source of much différence of opin- 
ion. Lord Mansfield's principle that the loss should fall where it 
chances, while often commended (the doctrine of Price v. Neal, 4 
How. L. R. 297), has not escaped question. It must be confessed that 
it is hard upon that dieory to explain the uniform recovery where a 
valid bill has been stolen and forged and the presenting holder has 
innocently collected the money. The usual explanation is that, having 
converted the bill, the holder has been guilty of a wrong at law, and 
is not equally innocent with the drawee ; but surely that is a conven- 
tional distinction, not properly applicable to an action supposed to 
turn upon natural justice. Moreover, it is difficult to see why the 
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drawee is not as much of a converter as the presenting holder. He 
has as little right to meddle with the property of the actual holder as 
the presenting holder, and his putative payment is no payment at ail. 
Such difficulties may best be left till they arise, because in the case 
at bar, there was neither an actual bill nor a genuine holder. As the 
bill was a forgery, and created no obligation, it coiild make not the 
slightest différence to the drawee what indorsements it bore, or wheth- 
er or not they were genuine. The bill, being void, could never be 
presented by the true owner, assuming the payée ever became its true 
owner. Now, in the case of a genuine bill stolen and . f orged, the 
wrong done the drawee, who pays on the forged indorsement, is only 
that he must pay again, a wrong which cannot arise when the bill is 
a forgery. Hence the forgery of the indorsement was wholly irrele- 
vant, even if the bill had been stolen from the actual payée. 

But the bill never had been delivered, and if it had been genuine 
the forgery would hâve been equally irrelevant. Any holder or the 
drawer might fill a genuine bill with the names of distinguished per- 
sons, and forge their indorsements, without affecting his rights or the 
drawee's obligation, because the drawee looks only to the drawer, and 
to the title of the holder from the person to whom or for whom the 
drawer actually first delivered the bill. The actual holder may pass 
his actual title by any name that he has been called in tlie bill, and 
he may add any indorsements to real persons whom' he may choose, 
if he avoids delivery to them. It is not to be thought that the secret 
purpo.çe of any holder in indorsing the name of a person not a holder 
is an exception to the universal rule that secret intent is never ma- 
terial. The explanation is that as respects the drawee ail such indorse- 
ments are not part of the contract, since a drawee cannot hold in- 
dorsers, and needs only an authentic drawer and his true appointée 
by order, however named. 

From no aspect can those cases be supported which treat the forgery 
of the payee's name as relevant. Indeed, from- the report in Burrôws 
it seems likely that, in Price v. Neal, Lee, the forger, forged the in- 
dorsements along with the bill itself. 

A verdict will be directed for the défendant. 



In re MAJOKS. 

(District Court, D. Oregon. April 16, 1917.) 

No. 3987. 

1. Bankbuptct <g=»399(3)— Exemptions — Fbaud. 

Where a debtor, who had arranged to rent a farm and the equiptnent 
thereon, thereafter purehased part of the equipment for the purpose 
of chiiming It as exempt from liability for his debts, under L. O. L. § 227, 
givlng him an exemption In such property In bind, but not in money in 
Heu thereof, and very shortly thereafter filed a voluntary pétition in 
bankruptcy, the purchase of the property was a frauduleut attempt to 

C=9For otlier cases aee same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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create a préférence In favor of hlmself, and his clalm of exemption was 
properly denled. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 657, 669.] 

2. Bankbuptct ®=3l4.S(ll) — Rigut of Tbustee — Insurance Policy. 

Where a poliey insured the life of the bankrupt, payable to his wife as 
benefieiary, vvithout a right to change beneficiaries being reserved, but 
provided tlîat, on the death of the benehciary, the insured inight designate 
another benefieiary, and, if he failed to do so, the poliey would be pay- 
able to his Personal représentatives, the insured had no right in the 
poliey available as a cash asset, and therefore the trustée acquired no 
right to the poliey under Bani^r. Aet Jnly 1, 1898, c. 541, § 70a, subd. 1, 
30 Stat. 565 (Comp. St. 1916, § 9654) which vests the trustée with the title 
to property which prior to the filing of the pétition the Imnkrupt could 
by any means hâve transferred, or which might hâve been levied upon and 
sold under judlcial process against him, with a proviso that he niay re- 
tain a life Insurance poliey on paying to the trustée the cash surrender 
value thereot. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 201.] 

In Bankruptcy. In the matter of G. W. Majors, bankrupt. The 
référée entered an order disallowing certain exceptions claimed by 
the bankri.pt and determining that the trustée took no interest in a 
certain life insurance poliey, and both the trustée and the bankrupt 
seek a review thereof. Order and judgment of the référée affirmed. 

Hewitt & Sox, of Albany, Or., for bankrupt, 
Hill & Marks, of Albany, Or., for trustée, 

WOLVERTON, District Judge. The référée in bankruptcy, on 
January 29, 1917, made an order in the above matter, whereby he al- 
lowed certain exemptions claimed by the bankrupt and disallowed oth- 
ers and determined at the same time that the trustée took no interest in 
a certain life insurance poliey whereby the Dakota Mutual Life Insur- 
ance Company insured the life of the bankrupt in the sum of $2,000, 
payable to his wife as the benefieiary under the poliey, if living at the 
time of his death; otherwise, to his executors, administrators, or as- 
signs. 

The trustée and the bankrupt are both seeking a review of the order 
and judgment of the référée; the former claiming error in the ruling 
as to the insurance poliey, and the latter in not allowing ail of the ex- 
emptions claimed. The exemptions claimed and not allowed consist of 
the f oUowing property : 

Two horses $300.00 

One wagon, one old buggy, one haruess 50.00 

Two cows, five swine 150.(K) 

Hay and other feed provided for the use of said animais 50.00 

[1] To understand the nature of the controversy, it is necessary to 
allude to the facts out of which it arose. Some time prior to October, 
1916, the bankrupt borrowed $1,200 from the J. W. Cusick & Co. bank. 
With this, and other money that he had, being then engaged in the 
farming industry, he purchased stock and farraing equipment. On 
October 2, 1916, he sold at public sale ail the personal property then 
owned by him, consisting of live stock, farm implements, and equip- 

Ê=jFor other cases see same topic à KEY-NUMBER In ail Key-Nuinbered Digests & Indexe» 
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ment, except a team which he later sold at private sale. Of the money 
realized from the sale,_he deposited $753.33 in a bank in Albany. Very 
shortly afterwards, namely, on October 6th, J. W. Cusick & Co. sued 
the bankrupt, and garnisheed the money in the bank thus deposited. 
Thereafter the bankrupt purchased the above-described property, 
which he is claiming as exempt. He frankly admits, in his testimony 
before the référée, that he put his money into this personal property 
so that his creditors could not enforce payment against him ; in other 
words, so that he could claim the property as exempt as against thcir 
demands. To subgtantiate this, I need only quote the foUowing: 

"Q. Instead of paying your debts, you put It [tlie rnonoy] into exempt prop- 
erty? A. Yes, sir; I had to. Q. Why did you hâve to? A. Because tliey 
would hâve taken everj'tliing I had." 

What his indebtedness was at the time he made thèse purchases does 
not appear. On October 28th he filed a voluntary pétition in bank- 
ruptcy, praying adjudication, and by schedtile attached showed tliat his 
indebtedness amounted to $1,588, and his assets, including the proper- 
ty claimed as exempt, to $1,403.33. It appears that the iDankrupt had 
arranged with one Riley to take his place (farm supposedly) "with 
everything furnished," but decided, after he had been sued, to buy the 
exempt property from Riley. This is indicative of the bankrupt's pur- 
pose in disposing of ail his property, both that which was exempt and 
that which was not. He did not intend to conduct his industry further 
with his own implements and equipment, but with such as were to be 
furnished him by Riley. His direct and especial reason, however, for 
purchasing the property, was, as he has expressed it, that otherwise his 
creditors would hâve taken everything he had. He did not need to own 
it under présent arrangeinents, but was induced to buy it that he might 
évade proportionately his liability to his creditors. His voluntarily 
petitioning so soon aiÉterwards to be adjudged a bankrupt, considering 
that quite a large portion of his money had been tied .up in the bank 
by garnishment, présents a situation strongly persuasive that he did 
ail this in anticipation of bankruptcy. It is tantamount to creating a 
préférence in favor of himself, which renders it voidable within the 
spirit of the bankruptcy act. 

The local statute relating to exemptions does not, as is the case in 
other States, grant exemption in money in lieu of property, but only in 
property in kind. Section 227, Lord's Oregon Laws. The attempt, 
therefore, to avail himself of the statute by converting the money into 
exempt property in anticipation of bankruptcy was a fraud upon the 
creditors, and it has been so held in this circuit in a case of strong 
analogy to this. Freedman Bros. Co. v. Parker, 186 Fed. 693, 108 C. C. 
A. 511 (citing McGahan v. Anderson, from the Fourth Circuit, 113 
Fed. 115, 119, 51 C. C. A. 92). I am, of course, bound by this author- 
ity, which has the further merit of being sound upon principle. It fol- 
lows that the bankrupt cannot legitimately claim this property as ex- 
empt. 

[2] As it relates to the insurance policy, if it had been made pay- 
able to his wife as beneficiary, without else, it is clear the assured 
would hâve possessed no interest in it, which he could hâve transf erred. 
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or which might hâve been levied upon and sold under judicial process 
against him. Central Bank of Washington v. Hume, 128 U. S. 195, 9 
Sup. Ct. 41, 32 L. Ed. 370. This case holds that the money to become 
due under such a policy belongs at the moment it issues to the person 
named as beneficiary. The policy in question contains the following 
clause : 

"Change of Beneficiary. — When the right rof revocation bas been reserved, 
or In case of the death of any beneficiary under eitlier a revocable or irrévoca- 
ble désignation, the insured, subject to any existing assignment of the policy, 
may designate a new beneficiary wlth or without reservlng right of révoca- 
tion by flling written notice thereof at the home office of the Company accom- 
panled by the policy for suitable Indorsement thereon. If any beneficiary 
shall die before the insured, and the insured shall not liave desiguated a uew 
beneficiary, the interest of such beneficiary shall be payable to the insured, 
• * * executors, admlnistrators, or assigns." 

It does not appear that the right of revocation was reserved by the 
assured ; hence the condition under which he might hâve designated a 
new or différent beneficiary did not exist; nor could it exist until the 
decease of his wife, if he survived her. In such a case, it would seem 
that the wife took an jnterest in the policy, irrévocable except by her 
consent. Of course, after her death, différent relations would prevail. 
The interest that she possesses in the policy is more than a mère ex- 
pectancy; it is a life interest, dépendent upon her survival of her hus- 
band. Can it be said that such a policy, though it bas a cash surrender 
value, is payable to the assured? 

The case is unlike fn re White, 174 Fed. 333, 98 C. C. A. 205, 26 I.. 
R. A. (N. S.) 451, where, under the policy, the assured himself could 
surrender it for "paid-up insurance or other value." Nor is it like the 
case of Mutua] Benefit Life Insurance Ce. v. Swett, 222 Fed. 200, 137 
C. C. A. 640, where there was reserved to the assured the spécial privi- 
lège while the policy was in force of changing the beneficiary. by re- 
turning the poHcy to the company with written request for indorsement 
of such change on the policy. Thèse cases are illustrative, however, 
and the converse must be true — that, where the insured has not re- 
served to himself the right of assignment and change of beneficiary at 
his will, he can make no such assignment or change without the as-' 
sent of the beneficiary. 

In a comparatively récent case, the Suprême Court has held, con- 
struing the provisions of section 70a of the Bankruptcy Act, that it was 
the purpose of Congress to pass to the trustée that sum which was 
available to the bankrupt on his policy at the tiiue of bankruptcy as a 
cash asset; otherwise, to leave to the insured the benefit of his life in- 
surance — the purpose of the act being to vest the surrender value in 
the trustée for the benefit of the creditors. Burlingham v. Crouse, 228 
U. S. 459, 33 Sup. Ct. 56-4, 57 L. Ed. 920, 46 L. R. A. (N. S.) 148. 

No sum under the policy in controversy was, at the time of the insti- 
tution of bankruptcy proceedings, available to the bankrupt as a cash 
asset. He could not hâve assigned or transferred the policy, so as to 
reduce it to a cash asset. Nor did he bave such an absolute interest 
in the policy that it could hâve been levied upon and sold under judi- 
cial process with effect that the purchaser could demand the surrender 
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value. Why? Because the wife is entitled to the surrender value in 
case she survives her husband. Her interest, it is true, is contingent 
upon her survival; yet nevertheless it is one of which she cannot be 
divested without her assent. Such being the case, how can it be said 
that the surrender value was payable to the bankrupt ? If he survives 
his wife, then, under the clause above quoted, he net having designated 
a new beneficiary, the interest of the présent beneficiary is made pay- 
able to himself, his executors, administrators, or assigns. Then, and 
not till then, would the surrender value be payable to himself abso- 
lutely. This proves quite conclusively that the surrender value is not 
now payable to the insured — the bankrupt. In such a case, the effect 
of section 70a, says the Suprême Court, is "to leave to the insured the 
benefit of his life insurance." 

The referee's order and judgment will be affirmed. 



UNITED STATES v. HAMMEES et aL 
(District Court, S. D. Florida. April 23, 1917.) 

1. Ceiminal Law <S=>304(1) — "Judicial Notices" 

"Judicial notice" luay be detined as the cognlzance of certain facts 
which judges and Jurors may properly take and act upon wltliout proot, 
because they already know them. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. §§ 700, 701, 
704, 715, 295iy2. 

For other définitions, see Words and Phrases, 'First and Second Séries. 
Judicial Notice.] 

2. Ceiminal Law ®=304(1) — Poisons <S=>9 — Judicial Notice — Indictment 

sufficiency. 

Harrison Antl-Narcotic Act Dec. 17, 1914, c. l, § l, 38 Stat. 785 (Comp. 
St. 1916, § 628i7g), provides that dealers, etc.. In opium or coca leaves, or 
any compound, manufacture, sait, derlvative, or préparation thereof, shall 
reglster. Indictments charglng défendants with a conspiracy to vlolate 
the act, and with violations thereof, alleged sales of coeaine, morphine, 
and morphine sulphate, but did not allège that cocaïne is a compound, 
sait, derlvative, manufacture, or préparation of coca leaves, or that mor- 
phine sulphate and morphine are préparations of opium. Held, that 
the court would not take judicial notice that such drugs were derlvatives 
of opium and coca leaves, and hence the indictments were détective for 
fallure to allège such fact, for an accused should be apprlsed of the 
charge against hlm. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. §§ 700, 701, 
704, 715, 29513^ ; Poisons, Cent. Dlg. § 6.] 

?,. Indictment and Information <3=3lll(l) — Negativing Exceptions. 

The Harrlson Antl-Narcotic Act, § 2a (Comp. St. 1916, § 6287h), dé- 
clares that nothing in the section shall apply to the dispensing or dis- 
tribution of any of the excepted drugs by a physician, dentist, or veteri- 
nary surgeon registered under the act in the course of his professional 
practice only, provided that such physiàan, dentist, or veterinary sur- 
geon shall keep a record of ail drugs dispensed or distributed, showlng 
the amount dispensed or distributed, except such as may be dispensed or 
distributed to a patient upon whom such ph.vsiclan, etc., shall personally 
attend. An Indictment charglng physlclans who had been duly registered 
by the coUeetor of Internai revenue, and who had paid the tax requlred. 

^=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgest8 & Indexe» 
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wlth a violation of -the act In dlstrlbutlng narcotlcs, falled to négative the 
exception in favor of physldans dispenslng drugs to patients on whom 
they personally attend. Beld, that the indletment was defecUve, for, 
as the exception was part of the essentlal of the offense, the burdeu 
was on the state to négative It. 

[Ed. Note. — For othei- ca.ses, see Indictment and Information, Cent. 
Dlg. § 295.] 

R. C. Hammers and H. M. Bruce were indicted for cons'piracy to vio- 
late the Harrison Anti-Narcotic Act, and they demur. Demurrers sus- 
tained. 

Fred Botts, Asst. U. S. Atty., of Jacksonville, Fia. 

McKay, Withers & Phipps, of Tampa, Fia., for défendants. 

CALIy, District Judge. On February 21, 1917, the grand jury pre- 
sented seven indictments ; Nos. 282 and 287 being against the de- 
fendants Hammers and Bruce for conspiracy to violate the Harrison 
Anti-Narcotic Act, and the others against the défendant R. C. Ham- 
mers, charging violations of the same act. 

Demurrers were interposed to each of said indictments by the de- 
fendant or défendants on various grounds. Some of thèse grounds 
are common to each of the indictments. The seventh ground of dé- 
marrer to No. 272 raises the question whether the indictment should 
allège that cocaine is a sait, derivative, compound, manufacture, or 
préparation of coca leaves. Some of the indictments charge the sale of 
morphine sulphate, and others pf morphine. The same question is 
made to each of thèse, and what is said of cocaine equally applies te 
morphine sulphate and morphine. 

[1,2] Section 1 of the act approved December 17, 1914, known 
as the Harrison Anti-Narcotic Act, provides that dealers, etc., in "opi- 
um or coca leaves, or any compound, manufacture, sait, derivative or 
préparation thereof," shall register, etc. The indictments in question 
nowhere allège that the cocaine, morphine sulphate, or morphine is 
opium or coca leaves, or any compound, manufacture, sait, derivative, 
or préparation of opium or coca leaves. It is therefore to be decided 
whether the court will take judicial cognizance of the fact that cocaine 
is a compound, sait, derivative, manufacture, or préparation of coca 
leaves, and morphine sulphate and morphine a compound, sait, de- 
rivative, or préparation of opium. If the court will take judicial cog- 
nizance of thèse facts, the indictments need not allège them, and they 
need not be proven on the trial. If it is required to prove the fact on 
the trial, it seems to me that tlien the allégation should be contained ip 
the indictment; otherwise, the allegata and probata would not cor- 
respond. 

"Judicial notice or knowledge may be defined as the cognizance of cer- 
tain facts which Judges and jurors mny, under the rules of légal procédure or 
otherwise, properly take and act upon wlthout proof because they already 
know them." 16 Cyc. 849. 

"That which Is judicially known need not be proven." State v. Downs, 148 
Ind. 324, 47 N. E. 670. 

In the state cases referred to in the brief filed for the défendants, 
the exact question in the instant case does not seem to hâve been 
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bef ore the court ; but it wa.^ held in the cases that proof must be ad- 
duced to show that the article charged to hâve been sold was included 
in the doings prohibited in the statutes, and if such is the case then 
the court cannot take judicial notice chat cocaïne is a manufacture, 
sait, derivative, or compound of coca leaves. The same may be said 
as to morphine sulphate and morphine. 

The Congress in passing this act specifically names opium or coca 
leaves, and then, to cover the ground fully, proceeds with, "Or any 
compound, manufacture, sait, derivative, or préparation thereof." Un- 
der the rules of criminal pleading requiring that the défendant shall 
be informed of the charge to be met, it seems to me that the indictment, 
to comply with this rule in cases where the charge is not selling opium 
or coca leaves, should state that the article sold was either a com- 
pound or manufacture, sait, derivative, or préparation of either opium 
or coca leaves; that when so stated it becomes a matter of proof to 
be submitted to the jury, and unless so stated the indictment is defec- 
tive in substance, and not form merely. 

[3] There is another question, common to ail the indictments, that 
I will notice. Each of thèse indictments show that the défendants 
were each médical doctors duly registered by the collector of internai 
revenue, and that each had paid the tax assessed by the act. Section 2, 
after providing for a written order on certain blanks to be furnished, 
provides that nothing contained in that section shall apply: 

"(a) To the dlspensing or distribution of any of the aforesald drngs to a 
patient by a physician, dentist, or veteriçary surgeon registered under this 
act In the course of his professional practlce only: 

"Provided, that such physlclau, dentist, or veterinary surgeon shall keep a 
record of ail such drugs dispensed or dlstributed, showing the amount dls- 
pensed or dlstributed, the date, and the nanie and address of the patient to 
whom such drugs are dispensed or dlstributed, except such as may be dis- 
pensed or dlstributed to a patient upon whom such physician, dentist or 
veterinary surgeon shall personally attend." 

The contention of the défendants is that, without the allégation in 
the indictment negativing that the physician personally attended upon 
the person to whom the drug.was dispensed or dlstributed, no légal 
requirement is shown to keep the record mentioned in the proviso. 
The United States Attorney contends, on the other hand, that this is a 
matter of défense. 

It seems to me that it is necessary to show that a record was legally 
required to be kept before a défendant can be prosecuted for a failure 
to keep such record, and unless this exception, which is contained in 
the very belly of the description of the offense, is negatived, no viola- 
tion of the act is set forth. 

There are many other grounds set forth in the différent demurrers, 
not considered by me, for the reason that the two grounds above no- 
ticed are common to ail the indictments, except Nos. 282 and 287, to 
which the last ground discussed does not apply, and necessitate the 
sustaining of demurrers. 
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P. J. CARLIN CONST. CO. v. GUERINI STONE CO. 

(Circuit Court of Appeals, First Circuit. April 2, 1917.) 

No. 1256. 

1. CONTBACTS lS=5303(4) PERB'OtolANCE DlSCHAEGE BY OtiIER I'aRTY'S BrEACH. 

Wliere a building subcontract required tbe completiou of the work 
within 300 days, but provided tliat, if the subcontractor was delayed by 
the default of the gênerai contractors or others, the time should l>e ex- 
tended for a period équivalent to the time lost,. delays by the gênerai 
contractors, interfering with the progress of the worlc by the subcon- 
tractor, did not justify it in declining to complète the work, though un- 
der another provision of the contract it was entitied to damages for such 
delay. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1424-1433.] 

2. Damages <^:^?>0 — Eléments — Breach of Contract. 

Where a building subcontractor, because of breaches of the contract 
by the gênerai contractors, refused to complète the work and sued for 
damages, the conversion by the gênerai contractors to their own use ol 
materials, tools, and machinery of the subcontractor, left on the premises 
whcn it ceased work, was not an élément of damages, and évidence there- 
of should not hâve been admitted. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 222.] 

3. Contracts <3=3261(.'î) — -Performance — Disoiiarge by Other Partt's Bkeacii. 

Where a building subcontract, calling for the performance of labor and 
the furnishing of materials over a long period of time and involving large 
cxponditures, in addition to stipulating for monthly paymeuts in advance 
of 85 per cent, of the cost of the work actually erectod, contained a pro- 
vision that the gênerai contractors thereby contracted to pay at the 
time, in tlie manncr, and upon the conditions therein set forth, the 
stipulation as to tlie time of paymeut was material and of the essence of 
tlio contract, and its breach justifled the contracter in declining to com- 
plète the work. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1176.] 

4. Contracts <S=>]7C(1) — Construction — Questions fok Court. 

Tlie ascertainmont from the language of a building contract, its sub- 
.iiH;t-matter, and the surroundiug circumstances of the intention of the 
parties as to whether the time of payment is a material obligation, the 
breach of wliich will justify the contractor in declining to complète the 
work, involves the construction of a written contract, and Is a question 
for the court, though it calls for the détermination of a question of Tact. 

[Ed. Note.- — For other cases, see Contracts, Cent. Dig. §§ 767, 1041 ; 
Trial, Cent. Dig. § 326.] 

5. Contracts <S=3303(5) — Performance — Discjiabge bt Ot.iier Party's Breach. 

A building subcontract required the subcontractor to furnish and set 
in position, including tlie concrète bncking, ail imitation of sandstone, 
and to construct interior concrète walls, etc., and provided for payment 
therefor of $64,750, in monthly paynients on account not exceeding 85 
per cent, of the cost of the worli actually erected, on réquisitions on a forni 
to be supplied by the gênerai contractors. A subséquent paragraph re- 
quired a subcontractor, at the option of the gênerai contractors, to also 
set ail granité walls, etc., for 40 cents a square foot surface. Held, that 
as the monthly payments to be made in advance were for the concrète 
work and to come out of the $64,750, and as there was no provision for 
monthly payment for setting the granité, the gênerai contractors were 
not guilty of a breach of contract, justifying the subcontractor in re- 
fusing to complète the work, because they failed to honor réquisitions 

^=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
241 F.— 35 
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which included advanee payment for the granité work In the amount de- 
manded. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1434-14391^.] 

6. CoNTEACTs ®=>346(3) — Actions tob Breach — Evidence Admissible Under 

Pleadings. 

In a building subcontractor's action for breach of a contra et requiring 
monthly payments of 85 per cent, of the actiial cost of the work erected, 
the bill of complaiut alleged that the subcontractor's réquisitions for 
payments dennanded payment In aecordanee wlth the terms of the con- 
tract of the sums due for work performed. Held that, without an amend- 
œent of the complaint to allège a modification of the contract, évidence 
should not hâve been admltted that the parties had agreed upon a unit 
hasls of $1.07 per cubic foot as a basis for determlning the amount to 
be paid, and that the réquisitions were in aecordanee wàth that agreement. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1719.] 

7. Contracts <S=274 — Actions fok Beeach — Natuke of Eemedt — "Termi- 

NATE." 

Where, because of gênerai contractors' breach of the contract, a subcoii- 
tractor notified them that it teriuinated the contract and would proceed no 
further wlth the work, but would hold the gênerai contractors liable for 
damages for the breach, the Word "terminate" simply meant that the 
subeontractor declined to go on and complète the work, and did not pre- 
vent the subeontractor from suing on the spécial contract on the theory 
that it had been resclnded. 

[Ed. Note.— For other cases, see Contrac-ts, Cent. Dig. §§ 1202-1206. 

For other définitions, see Words and Phrases, Ilrst and Second Séries, 
Terminate— ïermination.] 

8. Damages i©=s>124(1)— Measure of Damages — Breach of Contract. 

Because of gênerai contractors' alleged breach of a contract, a sub- 
eontractor refused to complète the work and sued for damages. A pro- 
vision of the contract required the gênerai (îontractors to reimburse the 
subeontractor for any ioss caused by delay on the part of the gênerai 
contractors, and there had been such delay. Helê, that the subeontractor 
was entitled to recover, if at ail, the reasonable expenditures incurred in 
the performance of the contract, less payments made and materials on 
hand, damages due to the delays not included in the expenditures and 
attributable to the gênerai contractors, and the profits that would bave 
been realized from performing the contract. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 326-329, 336.] 

9. Damages ©=3218 — Measure of D.^mages — Instructions. 

In such action, an instnictlon that the .lury could consider the reason- 
able expenditures Incurred by the subeontractor, the unavoidable losses 
incident to stoppage of the work, the amount of work actually performed, 
the amount the subeontractor was actually entitled to by reason of such 
work at the contract priée, and the profits which it could hâve made ; 
that the items to be taken into account were the outlays, less the material 
on hand, the amount of work actually performed, and the profits, it any, 
which were not spéculative ; and that the measure of profits was the 
contract priée, less the expense of carrying out the contract — embodied a 
duplication of éléments, and was misleading. 

[Ed. Note. — For other' cases, see Damages, Cent. Dig. §§ 560-562.] 

In Error to the District Court of the United States for the Dis- 
trict of Porto Rico ; P. J. Hamilton, Judge. 

Action by the Guerini Stone Company against the P. J. Cariin Con- 
struction Company. Judgment for plaintiff, and défendant brings er- 
ror. Reversed and remanded. 

<S=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Oigests & Indexes 
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John C. Wait, of New York City (Charles Hartzell, of San Juan, 
Porto Rico, and Howard G. Wilson, of New York City, on the brief), 
for plaintiff in errer. 

Edward S. Paine, of New York City (Eugène Congleton, of New 
York City, on the brief), for défendant in error. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

BINGHAM, Circuit Judge. This is a writ of error from a judg- 
ment, in favor of the Guerini Stone Company against the P. J. Carlin 
Construction Company, entered in the United States District Court 
for Porto Rico, in an action brought by the former against the latter 
to recover damages for an alleged breach of contract. The case has 
been twice tried before a jury, and each time a verdict has been found 
in favor of the plaintifï. At the conclusion of the first trial the plain- 
tif?; feeling aggrieved in the amount of the verdict, prosecuted a writ 
of error to the Suprême Court, and a new trial was granted. The 
opinion of the court is reported in 240 U. S. 264, 36 Sup. Ct. 300, 60 
L. Ed. 636, where a gênerai statement of the case will be found. 

The grounds upon which the new trial was granted were: (1) That 
the obligations of the défendant under the eleventh paragraph of the 
contract were unduly limited and practically annulled by the rulirigs 
of the trial judge ; that it was error to read into the subcontract, to 
which the plaintifï and défendant were parties, certain provisions con- 
tained in the gênerai contract, between the défendant and the govem- 
ment, and relieve the défendant from liahility for damages due to de- 
lays resulting from "the action of the représentatives of the govern- 
ment in changing foundations" or "in suspending or stopping the 
work" ; (2) that the ruling of the trial court — that "if there was delay 
in the fumishing of the granité, there could hâve been no liability un- 
der the subcontract for such delay in money, but such a condition was 
to be remedied by an extension of time for completion as therein pro- 
vided" — was error; that paragraph 11 of the subcontract bound the 
"défendant to reimburse plaintiff for any loss caused by delay result- 
ing from defendant's failure to provide labor and material not included 
in the subcontract," and for loss caused by delay in providing granité 
and foundations; that the extension of time provided for in para- 
graph 7 was inserted for the purpose of relieving the subcontractor 
from "liability to liquidated damages imposed upon [him] * * * 
by paragraph 6 for failure to complète his work within the time there- 
in limited," and could not "properly be construed to deprive him of 
his right under paragraph 11 to reimbursement for losses attributable 
to delays assumed by the gênerai contracter" ; and (3) that the court 
erred in excluding an "estimate of the total cost to plaintifï of the 
doing of the work called for in the subcontract," to the efïect that it 
could be donc for $53,012 and at a profit of $9,700; that profits based 
on such testimony were not contingent and spéculative, and that "no 
more defmite or certain method of estimating profits could well be 
adopted than to deduct from the contract price the probable cost of 
fumishing the materials and doing the work." Thèse were the 
grounds upon which the judgment was vacated. 
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The court, however, passed upon alleged errors assigned to the 
refusai of the trial judge to instruct the jury in accordance with two 
requests for rulings, as to both of which it held there was no error. 
The first of thèse requests was held to hâve been properly refused, on 
the ground that the évidence failed to show that the réquisitions, which 
the plaintiff was bound by the contract to submit before payments 
could be required, were based upon the cost of actual work erected, 
or that a unit price had been agreed upon that "might be employed 
in making up the réquisitions." And the other request was held to 
hâve been properly refused for the reason that its application had not 
been "confined to the case of the plaintiff being found entitled to re- 
cover upon the theory that the contract was rightfully terminated by 
the notice of May 22, 1912" ; that other grounds of action were de- 
clared on to which the instruction would not be applicable. 

In the concluding paragraph of the opinion, the court said: 

"Exceptions were taken to the refusai of certain otlier instructions re- 
quested by plaintiff with the object of basing a recovery of damages, includitig 
profits, upon the ground of plalntifC havlng been prevented by del'endant's acts 
from performing its contract within the time specifled or a reasonable exten- 
sion thereof, or on the ground that defendant's refusai to make payments and 
other breaches of contract were so unreasonable and inexcusable as to in- 
dicate an inability or unwililngness on its part to carry out the contract or to 
amount to a refusai to perforai it in the future, sueh as to justify plaintiff 
in stopping work. But thèse exceptions hâve not been fully argued, and the 
requests are perhaps wanting In accuracy ; hence we pass them without con- 
sidération." 

It îs apparent, therefore, that the Suprême Court did not pass upon 
the question whether the plaintiff was justified in declining to go on 
and complète the work under the contract, either because of the de- 
fendant's alleged failure to make payments as required by the con- 
tract, or because of the alleged prévention of performance of the con- 
tract by the plaintiff, within the time specified or a reasonable ex- 
tension thereof, through delays attributable to the défendant. 

The présent writ of error is prosecuted by the défendant. Many 
errors are assigned, but the only available ones relate to the admission 
or exclusion of évidence and to instructions which were given to the 
jury or refused. 

The évidence discloses that, on the 22d day of May, 1912, the plain- 
tiff wrote the défendant, notifying it that it terminated the contract, 
would proceed no further with the work and should hold défendant 
liable for damages for its breach. 

One of the grounds on which the action proceeded was that the 
plaintiff had been prevented from performing its contract within the 
time agreed upon or a reasonable extension thereof, through defend- 
ant's delay in providing the foundations of the building, in fumishing 
the granité to erect the basement walls, and in stopping plaintiff's 
work on the 9th of March, 1912, until the foundations were under- 
pinned, and that, because of this, the plaintiff was justified in declin- 
ing to go on and complète its work under the contract. 

As bearing upon this view of the case, the défendant requested the 
court to charge the jury that the plaintiff was not justified in terminât- 
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ing the contract because of delays. This request was refused and tlie 
défendant excepted. It is covered by assignment of error No. 41. 

[1] Whether thèse delays constituted a breach which would entitle 
the plaintifif to maintain an action for damages under paragraph 11 
of the contract, provided it went on, or held itself ready to go on, and 
complète the work, or whether they constituted a breach which would 
justify the plaintifï in declining to go on and perform the balance of 
the work, are, in view of the terms of the contract, quite différent 
propositions. It is plain, as held by the Suprême Court, that under 
paragraph 11 of the contract the défendant would be liable to respond 
in damages for delays in the material progress of plaintifif's work at- 
tributable to defendant's failure to provide labor and materials, and to 
its failure .to provide foundations and granité, if plaintiff completed, 
or stood ready to complète, its contract. But, in view of the provisions 
of the contract, it does not follow that, if the plaintifï was delayed 
in completing its work within the 300 days specified in paragraph 6, 
it could décline to go on and complète the same, for it appears by 
paragraph 7 that the time for completion was not limited to 300 days 
from the date upon which the building was ready to receive its work 
and after it was notified to proceed, as delays of this character were 
not to be taken into considération in making up the 300 days within 
which the plaintifï was required to perform the contract. In para- 
graph 7 it is provided: 

"Should the subcontractor be obslnicted or delayed in the proseciitlon or 
completion of the work by neglect, delay, or default of the owner, the arehi- 
tect, tlie gênerai contractors, or of any otlier contraotors eniployed by theni 
upon the worlî, or by altérations which may be required in said work, or by 
any damage which may liappen by tire, lightning, earthquaUe, or cyclone, or 
by the abandonment of the work by the employés through no fault of the sub- 
contractor, tlien tlie time herein fixed for the completion of the work sliall 
he extended for a period équivalent to the time lost by reason of any or ail 
of the causes aforesaid," etc. 

This provision makes it clear that delays occasioned the plaintiff by 
the owner, the gênerai contractor, or by altérations which might be 
required in the work, vi/'ere not to excuse the plaintifï from going on 
and completing the contract, but were to operate as an extension of 
the time, or were not to be considered in Computing the time within 
which, by the terms of the contract, the plaintifï was required to per- 
form its work. Although the défendant was to be responsible to the 
plaintifï in damages for such delays, provided they interf ered with the 
material progress of its work, we are, nevertlieless, of the opinion that 
the plaintiff was not justified, in view of the provisions of paragraph 
7, in declining, on this account, to go on and complète the contract, 
and that the jury would not be warranted in finding from the évi- 
dence that the plaintifï was prevented from completing the contract 
within the time specified. The court erred in refusing this request. 

The same question is raised by defendant's exceptions to spécifie 
portions of the charge, as noted in defendant's assignments of error. 
Nos. 19, 20, and 28. 

[2] In assignments Nos. 79, 80, and 81, the défendant claims there 
was error in the admission of évidence tending to show that, at tHe 
time the plaintifï ceased work on the building, it had on hand and left 
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upon the premises certain materials, machinery, and tools, of the value 
of $3,500, which the défendant took and appropriated to its own use. 
This évidence was admitted upon the question of damages, subject to 
defendant's exception. It also appears by plaintifï's amended bill of 
particulars, filed November 9, 1912, that one of the items of damage 
sought to be recovered for breach of contract was the following: 
"Value of tools and maohinery converted by défendant, $3,500." 

The bill of complaint contains a paragraph alleging a right to re- 
cover on the ground of quantum meruit; but counsel for plaintiff 
States in his brief that this was entirely disregarded, and that the 
trial proceeded solely upon the ground of a breach of the spécial con- 
tract. Hè fails, however, either in brief or argument, to suggest any 
ground upon which the above évidence could hâve been received, and 
none occurs to us. The conclusion to be drawn from the évidence and 
the bill of particulars is that the défendant converted the materials, 
tools, and machinery to its own use. If this is so, the évidence re- 
lated to a matter entirely outside the contract, and could not properly 
be considered as an élément of damage for its breach. The plaintiff's 
remedy to recover the value of thèse articles would seem to be an 
action of tort for conversion. The court erred in the admission of 
this évidence. 

[3] Upon the question whether defendant's failure to make pay- 
ments, as called for by the contract, would justify the plaintiff in de- 
clining tO go on with the contract, the court charged the jury, as fol- 
lows: 

"If you find that the défendant failed to make payinents, as called for by 
the contract, not over 85 per cent, and not [sic] otherwise In pursuance to the 
contract, on account of work done by the plaintiff In accordance with the terms 
of the contract, sueh failure constitutes a breach of contract on the part of the 
défendant, and justlfled the plaintiff in stoppini? work under the contract, and 
entltled it to recover froui the défendant tor damages." 

And refused the following requests: 

"The court Instmets the jury that the delay of défendant to make pay- 
ments on estimâtes, In the absence of a positive refusai to i)ay anything,-was 
uot ground for rescission or termlnation of the contract by plaintiff. The 
remedy of plaintiff was, and is, to recover interest on such def erred pay- 
ments. Neither would such delay In making payments upon estimâtes be a 
cause for awarding any interest under the pleadings In the présent action. 

"The court Instructs the jury that #is a matter of law, under the évidence 
adduced in this case, it must find the Issues herein in favor of défendant upon 
the cause of action attempted to be set forth agalnst défendant in the com- 
plaint filed by plaintiff." 

To the instruction given and the refusais to instruct thés défendant 
duly excepted, and the errors assigned are the twenty-ninth, forty-sec- 
ond, and forty-third. Further exceptions were taken to the refusai of 
otlier requests bearing upon the same question, but we think the as- 
signments above noted are sufficient. 

In the letter of May 22, 1912, the plaintifif, in addition to notifying 
défendant that it declined to complète the contract because of the de- 
lays caused in the progress of the work, also declined on the ground 
that défendant had broken the contract through failure to make pay- 
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ments in accordance with its terms. It appears that on March 9, 
1912, the plaintiff made a réquisition for payment under the contract, 
in which it claimed there waà due it : 

"Extra work to your order, 

Reconstructed piers $300.00 

Granité setting, 
3460 ft. @ 40(? per sq. ft. surface, 

Amount of work counpleted to date 18,237.00 

Cash reeeived !i;3.765.S0 

Amount 15% reserve 2,737.55 

Total 6,.501.05 

Amount of this application 11,735.95" 

If it be assumed that thi.s réquisition was in compliance with the 
terms of the contract, the questions presented by the above assignments 
of error are : (1) Whether the stipulation as to the time of payment of 
the installments was a material obligation, the breach of which v.fould 
go to the essence of the contract, and would justify the plaintiff in de- 
clining to go on with the work ; or (2) if time of payment was not of 
the essence of the contract, whether there was évidence from which 
the jury could find that défendant failed to make payment under such 
circumstances as to indicate an intention to repudiate the contract, 
which fact, if found, would justify the plaintiff in declining to com- 
plète the work under it. Wald's Pollock on Contracta (3d Ed., Wil- 
liston), pp. 347-349. 

As to the first proposition it may be said that there is a différence of 
opinion in this country, if not in England. Williston on Sales, §§ 
465-467, and" cases cited ; Wald's Pollock on Contracts (3d Ed., Wil- 
hston) pp. 329-332, and cases cited. While formerly the rule of the 
common law was that "time is always of the essence of the contract," 
this has been largely modified at the présent day by the rule in equity, 
which is to look at the whole scope of tlie transaction to see if the par- 
ties really intended that the time stipulated for should be of the es- 
sence (Wald's Pollock on Contracts, pp. 626, 627), and, guided by this 
rule, the English courts and our Suprême Court, in construing con- 
tracts between merchants, hâve held that stipulations as to time of 
shipment and delivery are material obligations, the brÈach of which go 
to the essence of the contract (Hoare v. Rennie, 5 H. & N. 197 ; Nor- 
rington v. Wright, 115 U. S. 188, 6 Sup. Ct. 12, 29 L. Ed. 366; Cleve- 
land Rolling Mills Co. v. Rhodes, 121 U. S. 255 ; 7 Sup. Ct. 882, 30 L. 
Ed. 920) ; but with regard to payments under such contracts the Eng- 
lish courts hâve held that a mère stipulation for time, without rnore, is 
not a material obligation, the breach of which would justify a refusai 
to deliver the balance of the merchandise contracted for. Mersey Co. 
V. Naylor, 9 App. Cas. 434. The Court of Appeals in the Sixth Cir- 
cuit has reached the same conclusion. Cherry Valley Iron Works v. 
Florence Iron River Co., 64 Fed. 569, 12 C. C. A. 306 ; Monarch Cycle 
Mfg. Co. V. Royer Wheel Co., 105 Fed. 324, 44 C. C. A. 523. The 
case of Hull Coal & Coke Co. v. Empire Coal & Coke Co., 113 Fed. 
256; 261, 262, 51 C. C. A. 213, in the Fourth Circuit, seems to bave 
been decided upon the ground that the failure to pay as of the time 
agreed was, under the circumstances, a répudiation of the contract 
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The particular phase of the question now under discussion has not 
been passed upon by the Suprême Court. The Court of Appeals for 
the Sixth Circuit, hov/ever, was of the opiriion that the Suprême Court, 
in Norrington v. Wright, supra, had approved the EngHsh view as ex- 
pressed in Mersey Co. v. Naylor, supra; and if it may fairly be said 
that this is so, and that, in contracts between merchants, a stipulation 
as to time of payment, without more, would be héld in England and in 
the fédéral courts of this country not to be a material obligation, the 
breach of which would go to the essence and justify a refusai tb per- 
form on the other side, and that, to justify such a refusai, the circum- 
stances must warrant the conclusion that the failure to pay amounted 
to a répudiation of the contract, the question is not concluded as to 
building contracts. 

It remains, therefore, for us to consider whether the rule that ob- 
tains as to contracts between merchants should be applied to building 
contracts where the advance payments are not the équivalent and are 
not to be made in satisfaction of.the work performed, as is the case 
ordinarily in mercantile contracts, or whether, in construing such con- 
tracts, we should go back of the mercantile rule to the reason out of 
which it arose, namely, the ascertainment of the parties' intention as 
expressed in the contract, viewed in the light of the subject-matter and 
the surrounding circumstances at the time it was made. 

Two cases involving the interprétation of building contracts, where 
payments were to be made in installments, hâve been called to our at- 
tention (Canal Co. v. Gordon, 6 Wall. [23 U. S.] 561, 18 L,. Ed. 894, 
and Phillips Co. v. Seymour, 91 U. S. 646, 23 L. Ed. 341), in which 
the Suprême Court held that the failure to pay an installment or in- 
stallments justified the contracter in declining to complète his work un- 
der the contract. Thèse cases however, are not necessarily décisive 
authorities hère, as the conclusion there reached may bave been due 
to the f act that the circumstances, under which the failure to make pay- 
ment took place, were such as to manifest an intention to repudiate the 
contract ; for it appeared that the party called upon to make payment 
did not merely neglect to do so at the time called for in the contract, 
but was then known to be financially unable to make payment. 

[4] We are therefore remitted to the proposition of ascertaining 
the intention of the parties f rom the language of the contract, its sub- 
ject-matter, and the surrounding circumstances. This calls for the de- 
tennination of a question of fact; but, as it involves the construction 
of a written contract, it is a question for the court. 

In addition to stipulating for monthly payments in advance, the 
amount to be ascertained by taking 85 per cent, of the cost of the work 
actually erected in the building, the défendant, in the closing para- 
graph of the contract, agreed as foUows : 

"And the sald gênerai contractors hereby promise and agrée wlth the sul>- 
contractor to employ and do hereby employ hlm to provide the niaterials and 
to do the sald work accordlng to the terms and conditions herein contained dnd 
referred to for the priée aforesald, and hereby contract to pay the same at the 
time, in the manner, and upon the conditions above set forth." 

It thus appears that the défendant, in addition to stipulating to make 
monthly payments in advance, further agreed to make ithem at the 
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time, in the manner and upon the conditions set forth in the contract. 
Under thèse circumstances, it seems to us the parties must hâve in- 
tended that the agreement as to time of payment should be regarded as 
material ; otherwise, there could hâve been no reasonable occasion for 
the insertion of the above provision. We are also of the opinion that a 
building or construction contract like the one in question, calHng, as it 
does, for performing labor and furnishing materials over a long period 
of time, and involving large expenditures, présents circumstances of 
such a nature as to indicate an intention that a stipulation as to time 
of payment should be material, and that its breach would go to the es- 
sence and justify the contractor in declining to complète the work. 
This is net only the légal construction of such a contract, but the resuit 
is équitable, due to the différence in circumstances attending partial 
performance of a building contract and a mercantile contract. The 
merchant who sells goods to be paid for in installments can, upon fur- 
nishing an instaflment of goods, maintain an action for the price 
(Brandt v. Lawrence, 1 Q. B. D. 344) ; whereas the contractor cannot 
withont going on to perform his contract or holding himself in readi- 
ness to do so (Langdell's Summary of the L,aw of Contracts, p. 143, § 
128 ; Williston on Sales, § 466). 

[51 The discussion of the question of payments thus far bas been 
upon the assumption that the plaintiiï's réquisitions were properly 
made eut, and stated the amount which it was entitled to demand and 
défendant was legally bound to pay. Is such an assumption warrant- 
ed from the terms of the contract and the évidence? The contract, in 
the twelfth paragraph, required the défendant to pay the plaintiff for 
the "work and materials" — which it was to perform and furnilh un- 
der paragraph 1 of the contract — the sum of $64,750, "such snm" to 
be paid "in current funds by the gênerai contractors to the subcon- 
tractor in monthly payments on account, not to exceed in amount 85 per 
cent, of the cost of the work actually erected in the building, provided 
that the subcontractor furnishes to the gênerai contractors a written 
réquisition, on a form to be supplied by the gênerai contractors, not 
less than 12 days before payment is required." Paragraph 1 states the 
work and materials which plaintiff was to furnish for the $64,750, as 
f ollows : 

"To furnish nnd set In position, jncluding the concrète backing, ail tho imi- 
tation of snndstone, and to construct the interior concrète walls, concrète 
flooi's, concrète roof, bacliini,' the granité construction, inclosing ail the 1- 
heams, * * * including ail labor and materials incident. thereto." 

It will be seen that the monthly payments which were to be made in 
advance were for the concrète work, and were to come out of the $64,- 
750, and had no relation to the sum to be paid for setting the granité. 
There is no provision in the contract that the plaintiff should be paid 
monthly for setting the granité. Paragraph 25 does not state when the 
granité work was to be paid for, and, in the absence of an express 
agreement, the infcrence is it was to be when that work was complet- 
ed. In the réquisitions of December 30, 1911, and March 9, 1912, 
which are the only réquisitions put in évidence, the plaintiff dcmand- 
cd payment for the granité work in advance of its completion. In that 
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of December 30, 1911, there was a demand for erecting granité of 
$989.20, and in the one of March 9, 1912, of $1,384. Thèse sums, ac- 
cording to the contract, were net properly included in the amounts 
called for in the réquisitions, 2uid we fail to see how défendant could 
be found in default and guilty of a breach of contract, justifying the 
plaintiff in declining to go on and complète its work, unless it was oth- 
erwise mutually agreed that advance payments for setting granité 
niight be had and included in the réquisitions, or unless défendant 
waived its right to object to their inclusion. 

At the time the réquisition of December 30, 1911, was made, it is not 
claimed and there is no évidence to show that the unit price of $1.07 
per cubic foot had been agreed upon as a basis for ascertaining the 
amount to be paid ; and no testimony was off ered showing the amount 
or cost of the work actually erected at that time. 

[6] As to the réquisition of March 9, 1912, testimony was offered 
by the plaintiff, subject to defendant's exception, that in February, 
1912, the parties agreed upon a unit basis of $1.07 per cubic foot, and 
that the concrète work called for in this réquisition amounted to 15,- 
471 cubic feet, and, figured on the basis of $1.07 per cubic foot, came 
to $16,553.78. The assignments of error hère rehed upon are 59 and 
(.£>. There was no évidence that the amount called for in this réquisi- 
tion was based on the actual cost of the work erected in the building as 
required by paragraph 12 of the contract. 

In the bill of complaint, article 9, the plaintiff allèges that, in making 
its réquisitions, it thereby duly notified and demanded of the défend- 
ant payment, in accordance with the terms of the contract, of the sums 
due for work actually performed. It is évident that the testimony 
above referred to does not support this allégation, and that plaintiff at- 
tempted to prove, not that the réquisitions had been made to conform 
to paragraph 12 of the contract, but that paragraph 12 had been modi- 
fied by mutual agreement by the addition of a unit price for determin- 
ing the cost and amount to be paid. To authorize the admission of this 
testimony plaintiff should hâve amended its complaint and alleged the 
modification of the contract, if a modification had been agreed to. 

[7] The position is taken by the défendant that the plaintiff, in its 
letter of May 22, 1912, terminated and rescinded the contract, and was 
thereby precluded from maintaining an action upon the spécial con- 
tract. In the letter the plaintiff states it terminâtes the contract, but 
it is apparent, from the rest of the language used, that the word "termi- 
nate" was intended simply to convey the idea that tlie plaintiff declined 
to go on and complète the work, for it also says that it will hold the 
défendant responsible in damages for breach of the contract. Anvil 
Mining Co. v. Humble, 153 U. S. 540, 551, 552, 14 Sup. Ct. 876, 38 L. 
Ed. 814; Wald's Pollock on Contracts ('3d Ed., Williston) pp. 351, 352. 

[8, 9] On the question of damages the court instructed the jury, as 
f oUows : 

"If you find tbat he [plaintiff] was justitiecl in tennlnating the contract, as 
he did on May 22d, upon tiie principles above given you, you can consider the 
reasoiiable expeuditures incurred by the plaiutltt', tho unavoidaiile losses inci- 
dent to si,oi)page, the amount of worli actually performed, the amount plaintiff 
was actually eutitled to by reason of such woris at the contract price, and the 
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profits which the plaintiff could hâve made if allowed to complète the work 
under the contract. So the différent items that you may, if you corne to the 
question, take into account, are the outlays, less the material on hand, the 
amount of work aftually performed, and tîie prolits, if you find there were 
any whlch were not spéculative. The measure of profits is the contract price, 
less what Is shovvn to you as the expense of carrying out the contract, if that 
is shown to your teatisfaction." 

To this the défendant excepted, and it is made the subject of the 
thirtieth assignment of error. 

This part of the charge was given at the plaintiff's request. The 
court had previously instructed the jury, as to the éléments of damage 
which it might consider in making up its verdict, in accordance with 
the rule as laid down in United States v. Behan, 110 U. S. 338, 4 Sup. 
Ct. 81, 28 L. Ed. 168, where the court said that in such a case a plain- 
tiflf might recover: 

"First, what he has already expended towards performance (less the value 
of materials on hand); sceondly, the profits that he would reaiize by per- 
fonning the whole contract." 

The plaintiff was entitled to recover, if at ail, the reasonable ex- 
penditures incurred in the performance of the contract (less payments 
made and materials on hand), and, if it suffered damages due to mate- 
rial delays in the progress of the work, which had not been included 
in the expenditures and were attributable to the défendant, then such 
damage should be added ; also the profits that it would hâve realized 
from performing the contract. The trouble with the instruction is 
that it embodies a duplication of éléments and is misleading. It is un- 
necessary to consider the ma.tter f urther. 

When the case was set for hearing in the Court of Appeals, counsel 
for plaintiff had not prepared his brief, and, under tlie rule of the 
court, was permitted to argue his case after having procured the con- 
sent of counsel for the défendant. Since then he has filed a brief, in 
which he contends that no bill of exceptions is before the court. This 
position is based upon the ground that the bill of exceptions was not 
signed by the judge before whom the case was tried. It appears that 
a transcript of the record, embodying the bill of exceptions, was pre- 
pared and agreed to as a true record by counsel for the respective par- 
ties, and was presented for the approval and signature of the trial 
judge within the time provided for so doing; that thereupon he ap- 
proved the transcript, including the bill of exceptions, and drafted an 
order stating the facts, which he signed and directed should be attach- 
ed to the transcript. This having been done, court and counsel evi- 
dently regarded the bill of exceptions as signed. In this we are in- 
clined to believe they were right; that the plaintiff's objection is to the 
form, rather than the substance, of what took place, and that to sus- 
tain it would only work injustice. The objection, however, seems to 
bave been obviated, as the bill of exceptions, which was seasonably 
presented for approval and signature, has since been signed. 

We think we hâve considered ail the questions necessary to a cor- 
rect understanding of the case, or that vvill be of aid upon a new trial. 

The judgment of the United States District Couit for Porto Rico is 
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reversed, the verdict is set aside, the case is remanded to that court for 
further proceedings net inconsistent with this opinion, and the plain- 
tiflf in error recovers its costs. 



BUTTEEFIELD et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. March 19, 1917.) 

No. 4527. 

1. Indians <S=>35— Inteoducing Liquok into Iniuan Countkt. 

Tlie transportation of intoxicating liquor across the land o( an Indlan 
allottee, constituting Indian oountry, witliin Act Jan. 30, 1897, c. 109, 29 
Stat. 506 (Comp. St. 1916, § 4137), was net an Introduction of the liquor 
into Indian countr.v in violation of the prohibition of such act, though the 
liquor was intended to be used at its destination in violation of the laws 
of the State and though it was transported into such state from another 
State in violation of Webb-Kenyon Act March 1, 1913, c. 90, 37 Stat 699 
(Comp. St. 1916, § 87.S9). 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. §§ 61, 62.] 

2. Indians <©=3.3S(2) — Introducing IjIQtjor into Indian Countrt. 

Under Oklahoma Enabling Act June 16, 1906, c. 3335, 34 Stat 267, re- 
quiring the Olclahoma Constitution to prohibit for 21 years the manu- 
factui-e, sale, etc., of intoxicating liquors In the Indian Territory and the 
Osage Réservation, and provlding that any person shipping or conveying 
liquors into such teri-itory and réservation shall be punished as thereln 
provided, the enforcement of the prohibition against shipment and con- 
veyance was committed to the state courts upon the admission of the state 
into: the Union. 

[Ed. Note.— For other cases, see Indians, Cent Dlg. §§ 22, 64, 66.] 

3. States <S=>4— PuNisHirENT of Offenses— Power of Congress. 

Congress cannot provide for the punishment of a violation of the laws 
of a state justiciable only in Its courts. 

[Ed. Note. — For other cases, see States, Cent Dig. § 2.] 

4. CONSTITUTIONAL IjAW <©:=>70(1) JlJDICIAL FUNCTIONS— EnCBOACHMENT ON 

Législative Department. 

While in certain cases Congress niay nialce the violation of state laws 
an élément of a fédéral offense, the courts cannot do so by construction. 

[Ed. Note. — For other cases, see ConsUtutional Law, Cent Dig. §§ 129, 
132, 137.] 

Smith, Circuit Judge, dissenting. 

In Error to the District Court of the United Stat-es for the Western 
District of Oklahoma. 

Johnston Butterfield and another were convicted of an offense, and 
they bring error. Reversed and remanded. 

Pat Malloy, of Tulsa, 0kl., for plaintiffs in error. 

W. Boothe Merrill, Asst. U. S. Atty., of Oklahoma City, 'Okl. (John 
A. Fain, U. S. Atty., of L,awton, Okl., on the brief), for the United 
States.' 

Before HOOK and SMITH, Circuit Judges, and REZB, District 
Judge. 

S=»For otUer caaes see same topio & KBY-NUMBER In aU Key-Numbered Digests & Indexe» 
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PER CURIAM. [1] Butterfield and Hall complain of theif con- 
viction and sentence for violating the act of January 30, 1897 (29 Stat. 
506), by introducing liquor into the Indian country. The undisputed 
f acts at the trial were as f ollows : The accused were employed to trans- 
port seven barrels of bottled béer by a team and wagon f rom a town in 
Kansas to Avant, 0kl. , a distance of about 40 miles. They did not 
own the team, wagon, or béer, and were not interested in the disposi- 
tion of the béer after arrivai and delivery to their employer at Avant. 
One of the main traveled roads between the two towns ran across an 
80-acre tract of land of an Indian allottee, the title to which was then 
held in trust by the government and was inaliénable without its con- 
sent. The allotment was therefore Indian country within the meaning 
of the statute. The accused were ignorant of the ownership of the 
land and of its restricted character. They did not intend to stop on 
that part of the road or to deliver any of the béer to any person there. 
The town of Avant is within the limits of the Osage Indian Réserva- 
tion in what was Oklahoma Territpry before the admission of the 
State, but the Indian title had been extinguished and it was not then 
Indian country. While the accused were traveling towards Avant on 
the road running through the allotment, Government offîcers stopped 
tlie wagon, arrested them, and destroyed the béer. 

The question in the case is presented by the instruction of the trial 
court that the mère transporlation of the liquor acro'ss the Indian allot- 
ment was not by itself a violation of the act of January 30, 1897, but 
that it would be so if it was being taken to Avant for sale there con- 
trary to the laws of the state and the accused knew it. There was évi- 
dence of the unlawful purpose of the employer at Avant and of the 
knowledge of the accused. The question is tlius stated by counsel for 
the government; 

"Ii^urther, A^-e do not contest the proposition that Intoxicating liquor may be 
transported across an Indian allotment without subjecting the person so 
transporting it to the charge of introducing liquor upon an Indian allotment. 
ïhis, however, is to be qualifled to the extent that the tninsportatiou across 
such allotment must always be for a lavvful purpose." 

[2] We think the court erred. The intent of the act of 1897 and 
the précise nature of the offense charged should be kept in view. 
Avant, the destination of the liquor, was not in the part of the state 
that was formerly Indian Territory. There was therefore no attempt 
to violate the part of the act of March 1, 1895 (28 Stat> 693, c. 145), 
left in force by the Oklahoma Enabling Act of June 16, 1906 (34 Stat. 
267). The Enabling Act may also be laid astde. Its prohibitions of 
shipment and conveyance were confàned to those from points within 
the state to other designated points therein. Besides, upon the admis- 
sion of the state into the Union their enforcement was committed to 
the state courts. Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 L- 
Ed. 1248. In the case at bar the conveyance was from state to state. 
The utmost that can be said is that the interrupted transportation to- 
wards Avant was an attempt to violate the laws of Oklahoma, and that 
the unlawful intent subjected the traffic to the prohibition of the Webb- 
Kenyon Act of March 1, 1913 (37 Stat. 699). But that act imposed no 
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penalties of its own. Its purpose was to extend the policy of the Wil- 
son Act of 1890 (Act Aug. 8, 1890/ c. 728, 26 Stat. 313 (Comp. St. 
1916, § 8738) by removing a further impediment to the enforcement 
of state laws regarding intoxicating liquors. Adams Express Co. v. 
Kentucky, 238 U. S. 190, 198, 35 vSup. Ct. 824, 59 I^. Ed. 1267, L,. R. 
A. 1916C, 273, Ann. Cas. 1915D, 1167. 

[3, 4] We refer to the above statutes because counsel has cited rnost 
of them as bearing on the case at bar, but the offense charged cannot be 
'made out m that way nor by our conviction in a gênera] sensé of vvrong- 
doing by the accused. In a criminal statute ail of the éléments of the 
offense must be definitely prescribed or be definitely ascertainable, and 
the offense must be against the sovereignty which prosecutes. Congress 
cannot provide for the punishment of a violation of the laws of a state 
justiciable only in its courts. United States v. Hall, 98 U. S. 343, 345, 
25 L,. Ed. 180. It may, in certain cases having a fédéral aspect or rele- 
vance, make the violation of state laws an élément of a fédéral offense, 
but the courts cannot do so by construction. They cannot group two 
or more laws together to ilnd enough in the assemblage to fit the con- 
duct of défendants. The object of the act of January 30, 1897, under 
which alone the indictment was framed, is plain. It is to protect In- 
dians of certain classes from the evils of the use of intoxicating liquor, 
and the better to accomplish it the prohibition was extended to the in- 
troduction of such "liquor into places where such Indians would most 
iikely be found. The trial court evidently held, and counsel for the 
government agrées, that the term "introduce" in the statute signifies a 
stoppage or destination within the prohibited district, and not a con- 
tinuons transit through it, uniess the intent beyond is unlawful. But 
we cannot see what bearing the intent of the employer of the accused 
as to the disposition of the liquor at Avant has upon the object of the 
stafute. Whatever the intent of the employer might hâve been, lawful 
or unlawful, the wagon and its contents would hâve been driven 
through the allotment with no différence in relation to the land or ef- 
fect upon the occupants. Except for the adventitious circumstance 
that the transportation by team and wagon afforded greater facility 
for violating the statute, the case would not hâve been différent had it 
been by railroad train without stop. 

The sentences are reversed, and the cause is remanded for a new 
trial. 

SMITH, Circuit Judge (dissenting). Witli ail possible respect for 
the opinions of my Associates I feel compelled to unqualifiedly dissent 
from the foregoing opinion. The défendants below, plaintiffs in error 
hère, were indicted, charged with a violation of the act of January 30, 
1897. Chapter 109, 29 Stats. 505, U. S. Compiled Statutes 1916, § 
4137, which so far as material is as follows : 

"Any person who shall introduce or atteuipt to introduce any malt, spirit- 
uous, or vinous liquor, ineluding béer, aie, uiid wine, or auy ardent or intox- 
icating liquor of any kind wliatiwever into the Indian country, which term 
shall inelude any Indian allotment whlle the title to the sanje sliall be held 
in trust by the governiiient, or vvliile tlie sanie shall remain inaliénable by tlie 
allottee without tha consent of the Uuited States, shall be punislxed by Im- 
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prisonment for not less than slsty days, and by a fine of not less than one 
hundred dollars for the flrst offense and not less tlian two hundred dollars 
for each offense thereaf ter : Provided however, that the person convicted stiall 
be committed until fine and costs are paid." 

The défendant Butterfield, a teamster, got a team and wagon at a 
ranch near Avant, which is in Osage county, formerly the Osage In- 
dian Réservation, 0kl., and drove to Hewins, Kan. The exact dis- 
tance between Avant and Hewins does not appear, but it does appear 
that in making the trip from Avant to Hewins, Butterfield camped ail 
night on the road, but expected to return in a continuous journey of 
ail day and most of the night. At Hewins he met Hall, his codefend- 
ant, and they went to the express office and got seven barrels of béer 
and started to Avant with them. At some time bef ore the capture tlie 
cards showing the consignée of the liquors were def aced and destroyed, 
and one of the béer barrels was opened so that bottles could be extract- 
ed, and five bottles were taken from the barrel and given to an auto- 
mobile party they met on the road. How many other bottles were tak- 
en from this open barrel does not appear. Shortly thereafter they were 
arrested, while actually on an allotment within the meaning of the 
section of the statutes referred to, with substantially the balance of the 
liquor in their possession. 

In Parsons on Contracts (9th Ed.) vol. 2, p. 647, the distinction is 
pointed out between inteq^rctation and construction according to the 
celebrated work of Prof. Francis Lieber on Légal and Political 
Hermeneutics, or the Principles of Interprétation and Construction in 
Law and Politics. The Suprême Court bas also approved the dis- 
tinction as laid down by the same distinguished professer in United 
States V. Farenholt, 205 U. S. 226, 229, 27 Sup. Ct. 629, 51 L. Ed. 1036. 

Guided by thèse aids upon a mère interprétation of the act of 1897 
referred to, it will be plain and manifest that the défendant introduced 
liquors into the Indian country; that is, on an Indian allotment. It 
is only when we come to construe the act as distinguished from inter- 
preting it that there can be any pretense of support for the majority 
opinion. There is no décision of the Suprême Court that under any 
circumstances one may ship liquors through the Indian country, even 
though the point of origin and destination are both points at which the 
handling of liquor is légal. There is not a décision to that effect in the 
Circuit Courts of Appeals, unless it be Schaap v. United States, 127 C. 
C. A. 415, 210 Fed. 853. That was a shipment from Ft. Smith, Ark., 
to Kiowa, Okl., and the charge was that the défendant had introduced, 
and had attempted to introduce, liquors into the Indian country. The 
subject is not even mentioned in that opinion as to the sffect of the 
transportation of liquors through the Indian country in reaching their 
destination. True, as a trip from Ft. Smith to Kiowa would necessar- 
ily cross many allotments stiU held in trust by the government, the case 
involved the question as to whether crossing such allotments was an in- 
troduction into Indian country if the point of destination was not In- 
dian country. The question hère was not necessarily involved in that 
case, because if the right of way of the railroad had been acquired 
in such a way as to extinguish the Indian title, liquors might be trans- 
ported between lands which were a part of the Indian country, but 
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never in the Indian country, on their way from Ft. Smith to Kiowa, 
which were neither of them in the Indian country. Claimiont v. Unit- 
ed States, 225 U. S. 551, 32 Sup. Ct. 787, 56 L. Ed. 1201. 

Nothing was said in the opinion as to the character of the title to 
the right of way, and the most that can be said is that possibly the 
liquors there in question had to pass through the Indian country. 
With the exception of the Schaap Case there has never been any dé- 
cision on the subject, so far as I can ascertain, aside from décisions 
of the District Courts and of the Territorial Court of Montana. Of 
course the trial court in this case has so held if the liquors were trans- 
ported for a lawful purpose. The question first came before the Su- 
prême Court of the Territory of Montana in United States v. Carr, 2 
Mont. 234. In that case the opinion is little more extensive than the 
syllabus, which is as f ollows : 

"Citizens of the TJnited States, and those who hâve declared their intention 
to become such, hâve the right to carry spirituous liquors through the Indian 
country for the purpose of lawfully selling the saïue in other places." 

The next case is United States v. Twenty-Nine Gallons of Whisky 
(D. C.) 45 Fed. 847. This opinion was dehvered by Judge Hiram 
Knowles, who had sat upon the Suprême Court of Montana when the 
case of United States v. Carr, supra, was decided. In that case Judge 
Knowles said : 

"The purpose of the statute was undoubtedly to prevent the plaeing of 
whisky, or ardent or spirituous liquors, in such a place as would make It ac- 
cessible to Indians. It'was not the purpose of that statute to interfère In any 
manner with the commerce in spirituous liquors between sections of the coun- 
try not Indian. Tlie construction of tliat statute, which would allow the seiz- 
ing of spirituous liquors found upon an Indian réservation without référence to 
the purposes in regard to which it caïue there, would prevent the transporta- 
tlon of such liquors from the East to the Pacific Coast on the Une of the 
Nortiiern Pacifie Kailroad. It would prevent such liquors from being trans- 
ported to Montana, on the line of that road, or the Great Northern Road ; for 
it is well kHown that ail thèse roads traverse, before they reach the settled 
poi-tions of Montana, Indian réservations. If the simple fact of the flnding 
of such liquors within an Indian réservation, without license, is sufflcient to 
luake the same. liable to forfeiture, and ail conveyances in which the sanie 
may be found, then there is not a through passenger train on either the line 
of the Great Northern or Northern Pacific Rallroads which would not be sub- 
ject to seizure and forfeiture, under the above statute; for both carry, it is 
well known, more or less spirituous liquors across Indian réservations on the 
line of said roads. I do not think Congress in this statute contemplated any 
such resuit. For thèse reasons I hold that the proper construction of the 
above statute, as to the terms, 'no ardent spirits shall be Introduced, under any 
pret^nse, into the Indian country,' is as follows: Whenever such liquors are 
taken into an Indian country, as their place of destination or use, then they 
hâve been introduced into such country. In other words, when such liquorn 
readi an Indian country, as the end of their jouniey, they hâve, witliin the 
meaning of that statute, been introduced into such country. It is not neces- 
sary to show that they were brought there for the puipose of sale to Indians 
or any one. The transportation of such liquors tlu'ough an Indian country, 
between places outside the same, as an article of commerce, is not, within the 
meaning of that statute, introducing them into said country." 

Much of this opinion was erroneous under the subséquent décision 
in Clairmont v. United States, 225 U, S. 551, 32 Sup. Ct. 787, 56 L,. 
Ed. 1201, heretofore referred to. 



BUTTEBFIELD V. UNITED STATES 561 

In United States v. Four Bottles Sour-Mash. Whisky (D. C.) 90 Fed. 
720, it is said : 

"A stock of liquors is not Introduced Into the Indian country by belng trans- 
ported across an Indian réservation to a place wliere tlie owner may lawlully 
dispose of it, and is not subject to seizure while in transit, nor after arrivai 
at Its place of destination." 

In United States v. Tadish, 211 Fed. 490, the District Court for Ari- 
zona held that évidence that a number of hunters passed through an 
Indian réservation with intoxicating liquors in their possession, pre- 
sumptively for their own use, was insufficient to show the commission 
of the offense under the statute. That case is based upon the authority 
of United States v. Carr, 2 Mont. 234, and quotes it by saying that 
it was not intended — . 

•' 'to prohibit the exploration or settlement of the public domain by persons who 
were citizens of the United States, * * * and might désire to cai-ry witb 
tliem spirituous liquors for legitiinate * * * purposes,' and it was beld that 
'if * * * such a person passes through the Indian country with spirituous 
liquors in his poswssion, without any intent to dispose of the same * * * 
contrary to law, neither the liquor, nor any othor si)ecies of property accom- 
panying the same, are liable to scizure or forfeiture.' " 

He then quotes the opinion in United States v. Four Bottles Sour- 
Mash Whisky, supra, as we hâve quoted it. He continues : 

"It is évident from thèse cases that the niere pliysical présence of a per- 
son having liquor in his possession in the Indian country is not enough 1o 
constitute the offense denounced by the statute." 

Now let us see what was the condition of thèse défendants. By the 
Enabhng Act for the admission of Oklahoma into the Union in the 
second subdivision of section 3, 34 Stats. 267, 269, the new state was 
required to provide in its Constitution an absolute prohibition of the 
manufacture, sale, barter, giving away, or otherwise furnishing of in- 
toxicating liquors within those parts of said state now known as the 
Indian Territory and the Osage Indian Réservation for the period for 
21 years. It is true this was not an independent act of Congress pro- 
hibiting such sale, but was an act of Congress providing as a condition 
précèdent to the admission of the state into the Union that the Consti- 
tutional Convention in drafting a new state Constitution embrace a 
prohibition of the sale of liquors throughout the Osage Indian Réserva- 
tion and in the town of Avant. Without assuming that the state of 
Oklahoma would not bave enacted such a constitutional provision and 
statutes to enforce it without the intervention of Congress, Congress 
made such provision in pursuance of its early treaties with the Osage 
Indians a condition précèdent to the admission of the state into the 
Union, and the state in ail respects complied with this act of Congress. 
There has never been an hour when a sale of intoxicating liquor by a 
proprietor or manager of a joint in Avant was not illégal since the ad- 
mission of the state, and the same was true for a long period anterior 
to the admission of the state into the Union. 

Again by the Webb-Kenyon law (37 Stats. 699) tlie transportation ot 
intoxicating liquors from one state to another for the purpose of sale 
in violation of the laws of that state is expressly prohibited. 
241 F.— 36 
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Thèse liquors were undoubtedly being transported under the évi- 
dence to Avant to be tliere sold in violation of the laws of Oklahoma, 
and the transportation was in violation of the Webb-Kenyon law, which 
has recently been interpreted and construed by the Suprême Court of 
the United States in James Clark Distilling- Co. v. Western Maryland 
Railway Co. et al, 242 U. S. 311, 37 Sup. Ct. 180, 61 L. Ed. 326. 

My Brethern are now about to construe rather than interpret the act 
of 1897 so that the hauling of liquors upon an Indian allotment and 
thereby clearly introducing into the Indian country in violation of the 
Enabling Act of the state of Oklahoma, of the Constitution and stat- 
utes of that state, and of the Webb-Kenyon law, shall not be construed 
to be an introduction into the Indian country, and thus turn thèse de- 
fendants free who hâve violated statute after statute of the United 
States. In this I cannot concur. I am content to abide with the dé- 
cisions heretofore rendered that the transportation of liquors through 
an Indian réservation where the liquors are lawfully acquired to a 
place where they may be lawfully sold is not a violation of the spirit of 
the law against the introduction of liquors into the Indian country, but 
I cannot concur in holding that when défendants violated the plain let- 
ter of the act of January 30, 1897, by carrying liquors into the Indian 
country in a wagon, their route being largely through allotments and 
therefore a part of the Indian country, the liquors not being in unbro- 
ken original packages, but open, so that distribution could be made 
along the route, and in fact was made, as in this case, with intent to de- 
liver the residue of the liquor for sale at a place where such sale 
would be illégal, not by interprétation, but wholly by construction, an 
exception shall be injected into the law in aid of the violation of the 
Enabling Act of Congress for the state of Oklahoma, the Constitution, 
and laws of Oklahoma and tlie Webb-Kenyon law. 

I think the case should be affirmed. 



McFADDEN et al. v. ALABAMA GREAT SOUTHERN H. CO. 
(Circuit Court of Appeals, Third Circuit. April 26, 1917.) 
No. 2138. 

1. Carriers <&=>'■'><) — Rates— Riqht of Action bt Carrier. 

When transportation is Interstate, the interstate rate Is the légal rate, 
aud must be demandée! and paid, and if a lesser rate is charged and paid, 
intentionally or innocently, recovery must be had against the shipper for 
the différence. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. § 81.] 

2. Commerce <©=>33 — Interstate Commî;rce — Transportation of Goons. 

Goods actually destined for points beyoïid the state of origin are neces- 
sarily in interstate commerc-e when they are deliverod to the carrier and 
start in the course of transportation to another state, whether shipped on 
tlirough bills of lading, or on initial biUs to a terminal within the state, 
where thej' are transsliipped on iiew bills of lading to a point beyond the 
state. 

[Ed. Note. — For other «^ases, see Commerce, Cent. Dig. §§ 26, 81.] 

^E=>For other cages see same topic & KFY-NUMBEK in ail Key-Numbered Digests & Indexe» 
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3. Commerce <g=333 — Interstate Commerce, — Tbansportation of Goods. 

Cotton consigned to the shipper's order was shlpped to B. In the state ot 
origiii, wliere, without any delivery to the shipper, It was unloaded, com- 
pressc'd by the carrier, in accordance wlth a right reserved In tarifEs flled 
and as a part of the transportatlon service rendered, reloaded, and re- 
billed to points outside the state. Held, that the shipraent was Interstate, 
as the stop at B. was merely to prépare the cotton for a continuance of 
the joumey, and was a mère incident of the transportatlon. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 26, 81.] 

4. Pleading <S=3l29(2) — Admissions by Failure to Deny. 

la a carrier's action for the différence between its légal Interstate 
rate and the rate chargea a shipper of cotton, compressed at B., a point 
within the state of origln, and then rebilled to points outside the state, the 
staten^ent of clalm alleged that the cotton was intended to be transported 
beyond B., and actually was transported to points in other states. The 
affidavit of défense admltted the transportatlon and delivery of the 
cotton, without alleglng that it was dellvered to the shipper at B. or 
elsewhere in the state of origin, or that it was intended for transshlpment 
to points in that state. Ilclâ), that plalntlfï's averments, indicating that 
the shipment was Intended for Interstate transportatlon and was so trans- 
ported, were not denled, and were to be taken as true. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §§ 271, 273 ; Dam- 
ages, Cent. Dig. § 418.] 

5. Cakkiebs ®=330 — Transportation of Goods — Rates. 

Where cotton consigned to the shipper's order was shlpped over the 
Unes of Connecting carriers to B. in the state of origin, where it was 
compressed by the carrier and rebilled to points outside the state, the 
through rate from point of shipment was the légal rate, and a rate con- 
sisting of the Initial carrier's Intrastate rate to the Junction point and 
the Connecting carrier's Interstate rate from that point was not a lawful 
rate for such shipment, under Interstate Commerce Act Feb. 4, 1887, c. 
104, i 6, 24 Stat. 380 (Comp. St. 1916, | 85(ii)), requiring the flling of 
through rates when establlshed ; such intrastate rate not being flled with 
the Interstate Commerce Commission. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § SI.] 

6. Pleading ©=345(1) — Judgment on Pleadings — Sufficiency op. 

In a carrier's action for the différence between the légal rate under its 
schodules and tarifEs filed wlth the Interstate Commerce Commission and 
the rate charged and pald, the statement of clalm alleged that certain 
certilicates of concurrence, by vvhich one road bound itself to the publlsh- 
ed rates of another road, had been dellvei-ed, and certain schedules and 
tarilïs filed, but did not set them out in fuU. Held, that the statement 
of clalm was not insufflcient to warrant judgment for want of sufllelent 
affidavit of défense, as such certilicates and schedules did not constltute 
the cause of action .sned on, but were oïdy évidence of the cause of action. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1055, 1057-1059.J 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by the Alabama Great Southern Railroad Company against 
George H. McFadden and others, formerly copartners trading as 
George McFadden & Bros. Judgment for plaintifï (232 Fed. 1000), and 
défendants bring error. Affirmed. 

John G. Johnson and James Wilson Bayard, both of Philadelphia, 
Pa., for plaintiits in error. 

Allen S. Olmsted, 2d, and Robert D. Jenks, both of Philadelphia, 
Pa., for défendant in error. 

<Ë=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digest» & Indexe» 
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Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The main question in thîs case is 
whether the aggregate of two rates, one intrastate for a part of a giv- 
en transportation and the other interstate for the rest of it, is the légal 
rate for interstate shipments, when there is at the same time a duly es- 
tablished interstate through rate for the same transportation. The 
question had its rise doubtless in the fact that the two first named rates 
when combined were less in amount than the one through rate. 

A full statement of the case appears in the opinion of the District 
Court. 232 Fed. 1000. The pertinent facts briefly stated are thèse: 
The défendants are large cotton brokers operating in the State of Ala- 
•bama. They purchased uncompressed cotton at various points in Ala- 
bama, shipped it to Birmingham where it was compressed and then 
transhipped it to points beyond tlie State. As typical of their transac- 
tions the défendants shipped quantities of cotton from Albertville, Ala- 
bama, by tlie Nashville, Chattanooga & St. Louis Railway Company, to 
Attalla, Alabama, a junction point, thence by the Alabama Great 
Southern Railroad Company (the plaintiff below) to Birmingham, Ala- 
bama, on through bills of lading to the last named point. At Birming- 
ham the uncompressed cotton was unloaded, compressed by the car- 
rier in accordance with a right reserved in tariffs filed and as a part of 
the transportation service rendered, and then re-loaded for continued 
shipment. At Birmingham the original bills of lading were surrender- 
ed and the shipments re-billed by the défendants to points beyond the 
State; but they were re-billed not from Birmingham but back from 
Attalla. This was donc not to sélect a particular route but to obtain 
a particular rate. The rate paid by the défendants upon the demand of 
the plaintiff railroad company, acting for itsdf and its Connecting lines, 
for the entire interstate shipment begun and completed under the two 
bills of lading, was the aggregate of two ratesi both legally established 
for the transportation to which they severally related. The first was 
a rate of the Nashville, Chattanooga & St. Louis Railway Company 
for intrastate transportation from Albertville to Attalla, Alabama, and 
was 11.7 cents per 100 pounds. This rate appears in the Intrastate 
Commodity Tariff filed by the carrier in conformity with the laws of 
Alabama. The other was an interstate rate of the plaintiff railroad 
company from Attalla to certain points beyond the State for cotton 
originating on the line of the Nashville, Chattanooga & St. Louis Rail- 
way Company, duly filed with the Interstate Commerce Commission, 
and was 32 cents per 100 pounds. That rate was préférable to the in- 
terstate rate from Birmingham, but to obtain it, interstate shipments 
of course had to begin at Attalla. So the défendants, in transhipping 
their cotton from Birmingham, where it was physically présent, re- 
billed it back from Attalla, as though originating at and moving out of 
that place, deducting from the Attalla through rate of 32 cents the 
local rate already paid from Attalla to Birmingham. The two rates 
when added together amounted to 43.7 cents per 100 pounds, and this 
aggregate was the rate charged and paid for the interstate transporta- 
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tion from Albertville, the point of origin, to points of destination be- 
yond the state. 

Concurrently with thèse two tariffs there was in force a tariff of the 
Nashville, Chattanooga & St. Louis Railway Company, duly filed with 
the Interstate Commerce Commission, by which, under certificates of 
concurrence from the plaintiff railroad company and Connecting lines, 
a fixed through rate for the same Interstate shipment from Albertville 
to the same points of destination beyond the state wcls established at 57 
cents per 100 pounds. This suit was brought to recover the différence 
between the rate paid and the rate established by the latter tariff, and 
in this way there arose the question — whicli tariff applies to the trans- 
portation. 

[1 I In approaching this question we lay aside ail considérations of 
conduct, intention, mistake and misunderstanding respecting the rate 
paid, for the law is very well settled that thç Act to Regulate Com- 
merce demands not only that the carrier shall charge but that the 
shipper shall pay the légal rate. The contract between carrier and 
sliipper is no longer a contract as to rates ; it is merely a contract that 
the carrier will render transportation service when the shipper pays the 
légal rate. When the transportation is Interstate, the Interstate rate is 
the légal rate, and that rate must be demanded and paid, for both the 
carrier and shipper are charged with notice of it ; and if a lesser rate 
is charged and paid, intentionally or innocently, recovery must be had 
against the shipper for the différence, in order that the policy of the 
law against unjust discrimination may be carried out. L. & N. R. R. 
Co. v. Maxwell, 237 U. S. 94, 35 Sup. Ct. 494, 59 L. Ed. 853, L. R. A. 
1915E, 665; Texas & Pacific v. Abilene Cotton Co., 204 U. S. 426, 27 
Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075 ; Kansas City Southern 
V. Albers Commission Co., 223 U. S. 573, 32 Sup. Ct. 316, 56 h. Ed. 
556; Central R. R. of New Jersey v. Mauser, 241 Pa. 603, 607, 608, 88 
Atl. 791, 49 L. R. A. (N. S.) 92. 

In determining'the question of law — which of the two rates is the 
légal rate applicable to the transportation service rendered^ — we must 
lirst détermine as a matter of fact the character of the transportation. 
If it was partially intrastate, then certainly the combined intrastate and 
Interstate rates paid was the légal rate. If it was whoUy Interstate, 
then there remains the question whether a rate partly intrastate can 
lawfully be charged for transportation wholly interstate. 

[2] Whether commerce is interstate or intrastate must be deter- 
mined by its essential character and not by mère biUing or foriiis of 
contract. Chicago, Milwaukee & St. Paul Ry. Co. v. State of lowa, 
233 U. S. 334, 34 Sup. Ct. 592, 58 L. Ed. 988; Ohio R. R. Commission 
v. Worthingtbn, 225 U. S. 101, 32 Sup. Ct. 653, 56 L. Ed. 1004; Texas 
& N. O. R. R. Co. V. Sabine Tram Co., 227 U. S. 111, 33 Sup. Ct. 229, 
57 L. Ed. 442; R. R. Commission of Louisiana v. Texas & Pacific 
Ry. Co., 229 U. S. 336, 33 Sup. Ct. 837, 57 E. Ed. 1215. Goods actu- 
ally destined for points beyond the state of origin are necessarily in in- 
terstate commerce when they are delivered to the carrier .and start in 
the course of transportation to another state. Coe v. Errol, 116 U. S. 
517, 6 Sup. Ct. 475, 29 E. Ed. 715. This is true whether the goods are 
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shipped on through bills of lading or on initial bills only to a terminal 
within the same state, where they are transhipped and thereafter 
transported on new bills of lading to a destination beyond the state. 
Southern Pacific Terminal Co. v. Interstate Commerce Commission 
and Young, 219 U. S. 498, 527, 31 Sup. Ct. 279, 55 L. Ed. 310: Texas 
& New Orléans R. R. Co. v. Sabine Tram Co., 227 U. S. 111, 33 Sup. 
Ct. 229, 57 1. Ed. 442 ; Ohio R. R. Commission v. Worthington, 225 
U. S. 101, 32 Sup. Ct. 652, 56 h. Ed. 1004. 

[3] Applying thèse well established principles to the facts of this 
case it appears in the instance we hâve cited as illustrative of ail ship- 
rnents in issue, that the cotton was shipped upon an intrastate rate to- 
Birmingham', where it remained in the possession and control of the 
carrier, subject to be divested by the défendants availing themselves of 
a provision in the bills of lading directing delivery to their order. This 
the défendants might ha^e done but never did. Therefore, we are to 
détermine the character of the transportation by what was intended 
and by what was done with the commodity transported, rather than by 
what might hâve been done with it. What the défendants did was not 
to call for delivery and acquire possession according to their right un- 
der the bills of lading, but to leave the cotton with tlie carrier for com- 
pression, (a right reserved by it and manifestiy to be employed only 
when cotton was intended to be carried further,) and to direct its 
transportation by new bills of lading to points beyond the State. The 
concentration of cotton at the railroad's presses at Birmingham with 
the conséquent interruption of the journey, was not a circumstance de- 
termining that the transportation ended at Birmingham and that there- 
fore it was intrastate in character, but rather indicated the contrary, 
that compression to reduced bulk, being a thing desired and a right re- 
served when transportation was intended to be continued, the stop at 
Birmingham was not the end of a joumey but was merely the inter- 
ruption necessary to prépare the cotton for a journey to be continued. 
It was however but an incident in the transportation'of a commodity 
of that kind, Southern Pacific Terminal Co. v. Interstate Commerce 
Commission and Young, 219 U. S. 498, 31 Sup. Ct. 279, 55 L. Ed. 310, 
and it is well settled that the character of traffic, whether intrastate or 
interstate, must be gathered frora its nature and not f rom its incidents. 
Texas & N. O. R. R. Co. v. Sabine Tram Co., 227 U. S. 111, 33 Sup. 
Ct. 229, 57 h. Ed. 442; Southern Pacific Terminal Co. v. Interstate 
Commerce Commission, 219 U. S. 498, 31 Sup. Ct. 279, 55 L. Ed. 310; 
Intersfkte Commerce Commission v. Dififenbaugh, 222 U. S. 42, 32 Sup. 
Ct. 22, 56 L. Ed. 83 ; Ohio R. R. Commission v. Worthington, 225 U. 
S. 101, 32 Sup. Ct. 653, 56 L. Ed. 1004. 

[4] It is quite usual in cases such as this to find a controverted ques- 
tion of fact as to tlie character of the transportation, but in this case, 
in view of the manner in which the issue arose, it is doubtful that there 
is such a controverted question. The judgment below was entered on 
the plaintiff's statement of claim for want of a sufficient aflidavit of 
défense. Init the plaintiff demanded payment of the différence be- 
tween the rate charged and what it claimed to be the légal rate for the 
interstate transportation of cotton, giving in an accompanying bill ot 
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particulars dates of shipment and amounts shipped, and showing in 
each instance points of origin within tiie State of Alabama and points 
of destination at tidewater in other States. It particularly averred 
that: 

"In every Instance the cotton shipped from the Alabama points of origin 
above mentloned was intended to be transported through to destinations 
beyond Birmingham and actually was transported (either for local delivery or 
to be exported from the United States) to the points of destination in Ocorgia 
or Louisiana hereinbefore stated." 

The défendants in their affidavit of défense did not deny that the 
shipments were made, as averred in the plaintifï's statement of claim, 
as to date, amount, origin, and destination, but on the contrary admit- 
ted: 

"That the cotton speclfled in plalntift's statement of claini was duly trans- 
ported over its lines or the Unes of its Connecting carriers, and duly doliveied 
to [them] or to [their] consignées." 

As the affidavit of défense contains no averment that any of the cot- 
ton was delivered to the défendants at Rirniingham or elsewhere in 
the State of Alabama, as it might hâve been, we infer that this admis- 
sion relates whoUy to deliveries at the interstate destinations indicated 
in the plaintiff's statement of claim. Nor is there any averment in 
the affidavit of défense that any of the cotton billed to Birmingham 
was even intended for transhipment to points in the State of Alabama, 
the averment with respect to transhipment being limited to the state- 
ment that when the défendants purchased uncompressed cotton at va- 
rions points in Alabama, they "were not at ail times certain" to what 
point they would ultimately ship the cotton after compression. It thus 
appears that the plaintiff averred and showed the transportation to 
be interstate and that the défendants did not deny it. As the plaintiff's 
averment went directly to the character of the commerce, an indispen- 
sable élément in determining the question of rates, that averment, when 
not denied by the défendants, stands unanswered and is to be taken as 
true. We are theref ore of opinion that the District Court committed 
no error in finding the transportation in question interstate in character. 

[5] There remains the question whether the combined intrastate and 
interstate rates constitute the légal rate for the interstate transporta- 
tion in issue. As authority for its contention that such is the légal rate, 
the défendants rely upon two cases. Gulf, Colorado & Santa Fé Rail- 
road Co. v. Texas, 204 U. S. 403, 27 Sup. Ct. 360, 51 L. Ed. 540, and 
generally known as the Texarkana Case, and Chicago, Milwaukee & 
St. Paul R. R. Co. V. State of lowa, 233 U. S. 334, 34 Sup. Ct. 592, 58 
L. Ed. 988. In each of thèse cases the shipment was interstate in its 
inception, and in each transhipment intrastate was made after destina- 
tion had been reached. The question was whether the interstate rate 
from the point of origin to the second point of destination was the légal 
rate. The court held that the transhipment was a new shipment, intra- 
state in character, and therefore the interstate rate to the ultimate des- 
tination was not applicable. 

Thèse two cases are not easily distinguished from others indicating 
the contrary, the latest being Atchison, Topeka & Santa Fé Railway 
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Co. V. Harold, 241 U. S. 371, Z6 Sup. Ct. 665, 60 L. Ed. 1050, unless 
they be confined to their own facts. As we read thèse cases it appears 
that the court considered the acceptance and delivery of the commodity 
by the consignée at the first point of destination as the determining 
fact. In the Texarkana Case the court said that after the commodity 
reached its first destination it came within the control of the consignée 
and thereby the first contract of transportation was completed. In the 
lowa Case it appears that the consignée at the first point of destination 
had accepted the commodity, "had taken delivery" and had assumed 
full possession and control of it, and for that reason the initial contract 
of transportation was considered at an end before the intrastate move- 
ment began. If thèse cases turned, as we think they did, upon the cir- 
cumstance of acceptance and delivery before transhipment, then cer- 
tainly they are not authority for the case at bar, for in this case, deliv- 
ery, though possible, was never made to the défendants, and control 
was assumed by them only to the extent of re-billing, which, as we bave 
seen, is not itself a circumstance determinative of the character of 
transportation. 

Putting aside the Texarkana Case and the lowa Case as not controll- 
ing, we corne to the Act to Regulate Commerce (section 6), which clear- 
ly prescribes the requisites of a lawful rate by directing every common 
carrier, subject to the provisions of the Act, to file with the Interstate 
Commerce Commission schedules showing ail rates for transportation 
between points on its own route and points on its own route and points 
on the route of any other carrier when through and joint rates bave 
been established, and forbidding any carrier to chai'ge or receive a less 
or différent compensation for such transportation between the points 
named in such tarifïs than the rates there specified. We also come to 
décisions both by the Interstate Commerce Commission and Fédéral 
Courts to the effect that when such a through rate is established by 
tariffs filed with the Interstate Commerce Commission, that is the légal 
rate for tliat Interstate journey, Louisville & Nashville R. R. Co. v. 
Maxwell, 237 U. S. 94, 97, 98, 35 Sup. Ct. 494, 59 L. Ed. 853, L. R. 
A. 1915E, 665; Texas & Pacific Ry. Co. v. Mugg, 202 U. S. 242, 26 
Sup. Ct. 628, 50 L. Ed. 1011, and that that rate cannot be defeated by 
the device of billing to an intermediate point and re-billing from that 
point, Kanotex Refining Co. v. A., T. & S. F. Ry. Co., 34 Interst. Cora. 
Coin'n, 271 (1915). While other rates may be "equally lawful" (and 
this is the theory of the défendants' case), they are only so when 
separately charged for the particular transportation to which they are 
respectively applicable. In this instance, one was a lawful intrastate 
rate for an intrastate journey, but not having been filed with the In- 
terstate Commerce Commission it was not a lawful rate for an Inter- 
state journey or for any part of one. Therefore, the combined rates 
being in part unlawful for a joui-ney which we bave found to hâve 
been Interstate from its beginning, cannot be equally lawful with a 
through Interstate rate lawfully established for the same journey by 
tariffs duly filed with the Interstate Commerce Commission. 

When the rate for the whole of a given interstate journey is estab- 
lished by tariffs filed with the Interstate Commerce Commission in ac- 
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cordance with law, that rate becomes the lawful rate for that journey, 
and a rate for the same journey made up in part of a rate not filed 
with the Interstate Commerce Commission is not the lawful rate, 
Standard Oil Co. of New York v. United States, 179 Fed. 614, 103 C. 
C. A. 172 (C. C. A. 2d), pétition for writ of certiorari denied, 218 U. 
S. 681, 31 Sup. Ct. 229, 54 h. Ed. 1207; and if such unlawful rate be 
charged and paid, it amounts to discrimination within the spirit of the 
law and may be punished or corrected by appropriate action against the 
carrier or shipper. Texas & Pacific Ry. Co. v. Mugg, 202 U. S. 242, 
26 Sup. Ct. 628, 50 L. Ed. 1011 ; Louisville & Nashville R. R. Co. v. 
Maxwell, 237 U. S. 94, 35 Sup. Ct. 494, 59 L. Ed. 853, E. R. A. 1915E, 
665. 

In finding that the affidavit of défense was insufficient because it 
failed to show that the défendants had paid the lawful rate, the trial 
court committed no error. 

[6] The défendants maintain, however, that even if the affidavit of 
défense is insufficient, the plaintiff is not entitled to judgment, because 
the statement of claim is in itself insufficient in several particulars. 
Thèse are, that while averring that certain certificates of concurrence 
(being instruments by which one railroad binds itself to the published 
rates of another) had been delivered, and certain rate schedules and tar- 
ifîs had been filed with the Interstate Commerce Commission, the plain- 
tiff did not set them out in full in the statement of claim. If the certifi- 
cates of concurrence and the tariff schedules constituted the cause of 
action sued upon as in actions upon "notes, contracts and book entries," 
their full récital in the statement of claim would of course be neces- 
sary to entitle the plaintiff to a summary judgment. But this action is 
based upon a debt arising out of the violation of a statute and is brought 
to recover the balance of the amount which the statute directs to be 
paid, provable by certificates of concurrence and tariff schedules. Such 
certificates and schedules are therefore but évidence incidental (though 
essential) to the proof of the cause of action. As the statement of 
claim sets forth the fact of concurrence by the Connecting carriers and 
ail relevant parts of the rate schedules and tariffs involved, we are of 
opinion that it is sufficient. 

The judgment below is affirmed; 



WALKER ELECTRIC CO. v. NEW YORK SHIPBUILDING CO. 

(Circuit Court of Appeals, Third Circuit April 27, 1917.) 

No. 2159. 

1. ASSIfiNMENTS <@=>19 — ASSIGNABILITY OF CONTRACT — NeCESSITY OF CONSENT. 

While it is a gênerai rule that a contract which can be as well per- 
formed by a subcontractor as by the principal is assignable, and while the 
usual test of assignabillty is whether the contract would survive to the 
Personal représentative of the asslgnor, thèse rules are subject to excep- 
tions, one of which is that contracts embodying liabilities or duties which 
in express ternis or by fair intendment from the nature of the liabilities 
themselves iinport rellance on the charactcr, skill, business standing, par- 

C=>For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digesta & Indexes 
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ticular expérience or capacity of the parties, cannot be assigiied by one 
witliout the consent of the other. 
[Ed. Note.— For other cases, see Asslgnments, Cent. Dlg. §§ 28-31.] 

2. ASSIGNMBNTS <S=5l9 ASSIGNABILITT OF CONTBACT NeCESSITY OF CONSENT. 

Under the prevaillng practice, plans and spécifications for the construc- 
tion of a battleship are developed only as the work progresses, and con- 
tracts for construction, and subcontracts for parts or appliances, are 
based upon spécifications for the last shlp of the same type. Thèse 
plans are subject to altération arbitrarily at the will of the government, 
and an extra allowance is customarily made for altérations extending 
to something new not appearing on the type plan, but not for altérations 
which are merely a development of something in the type plan. Held 
that, in view of this practice and the conséquent elasticity as to the charac- 
ter of the work and the ainount of compensation, a subcontract for switch- 
boards and electiical appliances involved the Personal équation, and 
could not be assigned by the subcontractor without the consent of the- 
gênerai eontractors. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dig. §§ 28-31.] 

In Error to the District Court of the United States for the Dis- 
trict of New Jersey ; Thos. G. Haight, Judge. 

Action by the Walker Electric Company against the New York Ship- 
building Company. Judgment for défendant, and plaintiff brings er- 
rer. Affirmed. 

Wm. K. Flanagan, of Newark, N. J., for plaintiff in error. 
Thomas h. Gaskill and Joseph H. Gaskill, both of Camden, N. J., 
for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

WOOLLEY, Circuit Judge. Of the several questions involved in 
this controversy, two only are embraced in this décision. Thèse are: 
Whether the trial court erred, first, in deciding as a matter of law 
that the contract sued upon was not assignable by one party without 
the consent of the other; and second, in refusing to permit the jury 
to détermine upon an issue of fact whether that consent had been 
given. 

Thèse questions arose out of a contract, which upon first view 
appears perfectly simple and definite, but upon examination is shown 
to be quite the contrary. 

New York Shipbuilding Company, being under contract with the 
United States for the construction of the battleship "Oklahoma," 
entered into a sub-contract with Walker Brothers, electrical engineer- 
ing eontractors, for switchboards to be used on that ship. The con- 
tract was made by correspondence under dates of Jung 14tb and 15th 
1912, and so far as expressed by its terms was briefly this: In con- 
sidération of $16,500, Walker Brothers agreed to furnish the Ship- 
building Company, for the Battleship "Oklahoma," two dynamo room 
generator switchboards ; two distribution boards ; two bus f eeder 
panels ; four turret distribution panel boards ; (spare parts, Vandykes 
or tracings and drawings) to be built in accordance with spécifications 
for U. S. S. "Oklahoma" issued by the Bureau of Steam Engineering, 

@=3For other cases see same topic & KEY-NUMGER in ail Key-Numbered Digeste & Indexes 
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Navy Department, 1911, and sales office spécifications issued with ap- 
proved drawings; subject to test and approval by the said Bureau, 
and under certain guaranties as to efficient and successful opération. 
On October 25, 1912, Walker Brothers assigned this contract to Walker 
Electric Company, the plaintifï, an altogether différent concem, but 
under the express provision, however, that they would procure the 
consent of the Shipbuilding Company to the assignment, and in the 
event of their failure, no obligation of performance should rest 
upon the Electric Company. 

The Electric Company proceeded to develop switchboard plans and 
submit them by blueprints to the Shipbuilding Company for its in- 
spection and the government's approval, but in doing this, the Elec- 
tric Company did not deal directly with the Shipbuilding Company. 
It submitted the plans and received them, back with the government's 
criticisms and modifications through Walker Brothers, with whom the 
Shipbuilding Company was ail the while dealing as the other party to 
the- contract. 

This continued for a year after the assignment before the Ship- 
building Company became aware that the contract had been assign- 
ed and that Walker Brothers no longer intended performing it. This 
knowledge was conveyed to the Shipbuilding Company by Walker 
Brothers, when as agreed, they endeavored to obtain the Shipbuilding 
Company's consent to the assignment and at a time when very con- 
sidérable difi^erences in the plans had been made, involving, as the 
Electric Company contended, material changes in the contract and 
great différence in cost, but involving as contended by the Shipbuild- 
ing Company, nothing that varied the contract or aft'ected its initial 
price. The Electric Company demanded an increased price. This 
was refused by the Shipbuilding Company. Thereupon the Electric 
Company brought this suit, as assignée of the contract, to recover for 
moneys expended in preparing blueprints, plans and spécifications, and 
for profits lost. Judgment of non-suit was entered upon the ground 
that the contract was unassignable without the consent of the Ship- 
building Company and that there was no évidence of such consent 
upon which a right of action in the Electric Company could be based 
or a verdict in its favor sustained. 

[ 1 J Notwithstanding the contract seemed very simple and appear- 
ed on its face to be a contract assignable without consent, the par- 
ties to the assignment themselves treated it as unassignable without 
the consent of the Shipbuilding Company, as evidenced by the con- 
dition or provision in which Walker Brothers undertook to procure 
its consent and by which the Electric Company protected itself from 
liability for non-performance until its consent had been obtained. 
The Electric Company, however, receded from that position and 
brought this action, upon the ground that the contract was assign- 
able without the consent of the Shipbuilding Comjjany. It based its 
case upon the contention of fact that the commodities contracted for 
were only such electrical appliances as any factory with proper equip- 
ment could turn out when supplied with spécifications, and upon the 
principle of law applicable generally to such a fact that where a 
given contract can be as well performed by a sub-contractor as by 
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the principal, it îs assignable. British Wagon Co. v. Lea, L. R. 5 Q. B. 
Div. 149. It relied further upon the rule that the test of assignability 
is whether the contract would survive to the personal représentative of 
the assignor; King v. West Coast Grocery Co., 72 Wash. 132, 129 Pac. 
1081 ; and applying this test to the contract as it interprets it, it now 
asks that we find the contract assignable. 

There is no question that thèse gênerai rules are well established, 
and when applicable, control ; but to thèse gênerai rules are excep- 
tions which are equally vs^ell established. Thèse rules and their ex- 
ceptions are not difhcult of définition. The difficulty lies in their ap- 
plication to a given case, virhich requires _always a careful considéra- 
tion of w^hat in fact the contracting parties did and intended doing. 
A notable exception to the gênerai rules stated has its rise in con- 
tractual situations involving personal relations, and is in efïect, that 
contracts, embodying liabilities or duties which in express terms or 
by fair intendment from the nature of the liabilities themselves im- 
port reliance on the character, skill, business standing, particular ex- 
périence or capacity of the parties, cannot be assigned by one with- 
out the consent of the other. British Wagon Co. v. Lea, L. R. 5 Q. 
B. Div. 149; Arkansas Vallev Smelting Co. v. Belden Mfg. Co., 127 
U. S. 379, 387, 8 Sup. Ct. "1308, 32 L. Ed. 246. This is for the 
reason that in such contracts, personal performance is the essence 
of the undertaking, and is an obligation which cannot be transferred 
to another without the consent of the person entitled to it. It is when 
such considérations do not appear in a contract by stipulation or fair 
intendment and when the undertaking can be performed as well by 
one as another, and therefore upon death survives, that a contract 
is assignable without the consent of the other party. British Wagon 
Co. V. Lea, L. R. 5 Q. B. Div. 149 ; Gribling v. Bohan, 26 Cal. 
App. 771, 148 Pac. 530; Devlin v. Major, 63 N. Y. 8; New England 
Trust Co. V. Gilbert E. R. R. Co., 91 N. Y. 153 ; Northwestern Cooper- 
age and Lumber Co. v. Byers, 133 Mich. 534, 95 N. W. 529; Horst v. 
Roehm (C. C.) 84 Fed. 565. 

What was in the contract between Walker Brothers and the Ship- 
building Company that made it différent from what its terms seemed 
to import? What, if anything, was peculiar in the relation of the 
contracting parties? 

[2] When a shipbuilding concern is awarded a contract by the 
United States government for the construction of a battleship, it is not 
supplied with detailed plans and spécifications for every part, for thèse 
are made and developed only as the ship construction progresses. 
Therefore, when the Shipbuilding Company calls for sub-contracts for 
parts or appliances it cannot tender definite plans and spécifications, 
for none exists. But spécifications of some sort must be supplied both 
shipbuilder and the sub-contractor. So a practice has grown up to 
take the spécifications with respect to a given part or appliance as they 
were when completed in the last ship of the same type. Thus in this 
instance, the spécifications for switchboards in the Battleship "Arkan- 
sas" became the spécifications for switchboards in the Battleship "Okla- 
homa." Upon them, both the principal contractor and sub-contractor 
based their bids. When the sub-contract for switchboards was let it 
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became the duty of the shipbuilder to furnish the sub-contractor with 
a plan of some sort. This was done under the practice by supplying 
what is termed a "tyP^ plan." A "type plan" présents a very gênerai 
picture or "lay eut" of the switchboard, but does not show the location 
or definite arrangement of parts. Thèse must be determined a'nd de- 
veloped by the switchboard contracter and by him submitted in blue- 
prints to the shipbuilder, who in turn must submit them to the Navy 
Bureau of Steam Engineering, to be by that Board changed and modi- 
fied to conform to the new requirements of the ship as they develop 
in the course of the ship's construction, and to be by that Board ulti- 
mately approved before work is begun. Thus it was understood by ail 
parties, principal' contracter and sub-contractor, that from the very 
nature of the work, the detailed plans of the sub-contractor were sub- 
ject to altération arbitrarily at the will of the government. But hère 
was a situation in which someone might suffer if altérations were 
radical or substantial. To meet this situation in the spirit of fairness, 
another practice had grown up between the government, principal con- 
tractors and the sub-contractors, to the effect that if an altération in- 
•«olves something already on the type plan, it is termed "development," 
and being but the development of a thing of which the sub-contractor 
was informed by the type plan, no extra payment is allowed for it by 
the government to the shipbuilder, and, of course, none is allowed by 
the shipbuilder to the sub-contractor. If the altération, however, ex- 
tends to something new, that is, something not appearing npon the type 
plan and therefore something in addition to that of which the sub- 
contractor was informed when he entered into the contract, that coti- 
stitutes a "change" for which the government, upon the shipbuilder's 
application, makes an allowance to the shipbuilder in extra payment, 
and when so allowed, the shipbuilder in turn makes the same allowance 
to the sub-contractor. Thus in this case it was understood by the gov- 
ernment, the shipbuilder and the sub-contractor, that upon entering 
into the principal contract and sub-contract, it was impossible for ail 
parties to foresee ail requirements of the ship, and therefore it was 
impossible to contract definitely with référence to them, and that 
there was of necessity a certain elasticity as to the character of work 
and the amount of compensation under the contracts. 

As stated by Walker, one of the sub-contracting firm, "There were 
a great many things understood without being mentioned at ail." 
Therefore, in this instance the three parties appearing in this litiga- 
tion knew that the contract between the shipbuilder and the sub-con- 
tractor for switchboards was subject to variation as to work and com- 
pensation. Into such a contract with such an understanding Walker 
Brothers entered, but when Walker Brothers came to assign their 
contract, with its elastic terms, Walker Electric Company, the assignée, 
was not disposed to rely upon thèse tacit understandings. 

While willing to furnish the précise apparatus mentioned in the con- 
tract at the price stipulated, it refused to perform at the contract price 
the contract with its subséquent "development" and "change" altéra- 
tions, being doubtful whether the altérations were "developments" or 
"changes" and uncertain how the United States Bureau of Steam En- 
gineering, the arbiter of the matter, would décide them. It therefore 
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made its own list of extras as it conceived them, and demanded of the 
Shipbuilding Company a new contract price embracing those extras. 
This the Shipbuilding Companv refused, maintaining that the altéra- 
tions demanded by the government did not constitute altérations in 
the contract and would therefore not agrée to a new priée or give its 
consent to the assignment excepting at the old price. We hâve recited 
thfi situation at length in order to show that the contract was not an 
usual one and that the relation of the parties was something more 
than that which customarily exists between purchaser and seller of a 
fixed and definite commodity. 

In determining whether it appears by fair intendment that in enter- 
ing into ,the contract the Shipbuilding Company relie'd upon some spé- 
cifie qualification of Walker Brothers, which gave it the right to de- 
inand personal performance of their undertaking, we must consider 
first the subject matter of the contract and then the relation of the par- 
ties. 

The subject matter was switchboards and appliances, a complicated 
pièce of dectrical machinery of limited détails at the time the contract 
was made and to be determined in détail only as the contract progress- 
ed. While it is true that after détails and spécifications for the switch- 
boards had become fixed and known, other concerns doubtless could 
hâve fumished them; but in contracting for the furnishing of such 
Indefinite things, rehance had to be placed upon the willingness of a 
person to enter into such a contract and his willingness and capacity 
to complète it in view of its indefinite features and accompanying haz- 
ards as to compensation. This is acutely shown by the refusai of the 
Electric Company to perf orm the assigned contract until its uncertain- 
ties as to amount of work and measure of compensation were deter- 
mined. 

From such a transaction as this it is difficult to exclude the personal 
équation. Walker Brothers, though not manufacturers of electrical 
machinery, had bcen supplying such machinery for ships for ten or 
twelve years. They were known to be familiar with work of that type 
and had shown themselves capable of furnishing highly technical and 
involved electrical mechanism. In dealing with them to f urnish switch- 
boards for a battleship of a design then indefinite but to which the gov- 
ernment would ultimately hold the shipbuilder, the Shipbuilding Com- 
pany did not deal with them as a mère broker for the purchase of a sta- 
ple article, but dealt with them upon a personal confidence based upon 
a previous business and technical expérience. It can fairly be infer- 
red from the contract and from the testimony produced by the plaintiff 
itself , that the Shipbuilding Company relied upon the technical capacity 
of Walker Brothers, and upon their willingness and business integrity 
to furnish again what they had furnished before in the same satisfac- 
tory way, and expected personal performance of their undertaking. 
We are therefore of opinion that the trial court committed no error 
in holding the contract unassignable without the consent of the Ship- 
building Company. 

Whether the altérations upon which this controversy centers were in 
fact made by the government under its practice or by the défendant in 
abrogation of the contract, or whether there remains a right of ac- 
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tion by Walker Brothers or by the Electric Company in the name of 
Walker Brothers against the Shipbuilding Company, are questions not 
raised by this writ, and not considered in this opinion. 

Upon the plaintiff's second contention that there was évidence upon 
which, if permitted, the jury might hâve found that the consent of the 
Shipbuilding Company to the assignment had been given, and that the 
court erred in not submitting that question to the jury, we may say 
without discussing the testimony that we find no such évidence. On 
the contrary, we think the plaintiff's évidence shows very clearly that 
the Shipbuilding Company refused to give its consent. 

The judgment below is affirmed. 



MAT DEPARTMENT STORES CO. t. RUNGE. 

(Circuit Court of Appeals, Elslith Circuit. Mardi 10, 1917. Rehearlag 
Denied May i'9, 1917.) 

No. 4698. 

1. Evidence ©=3l50 — Competenct — Expeetmests. 

An employé claimed to hâve been Injured while on a frelght elevator by 
a truck falling fiom an upper fioor, due to a defeetlve gâte fastening 
on that floor. Défendant olïered évidence that after the accident It was 
found Impossible for a tniek similar to that injuring plaintifC to be put 
under the elevator gâte as claimed. Held, that the exclusion of this évi- 
dence as a self-serving statement was error. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 439.] 

2. Evidence ig^lSO — Competenct — Experiments. 

The évidence was so relevant and materlal as not to be within the 
discrétion of the trial court to receive or reject it. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 439.] 

3. Evidence <S=3l.50 — Competenct — Experiments. 

Expérimental évidence is prima facie compétent and relevant if It Is 
material, that is, if It substantially tends to establish the fact It is offered 
to prove ; but where it is doubtful yphether it has such tendency on 
account of its remoteness In tlme, place, or otherwlse, and where it Is 
likely to tend more to confusion and Inconvenlence than to justice and 
eertainty, it is discretioiiary with the trial court to limit the extent to 
which it may be recelved. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 439.] 

4. Tbiai> «©=5252(11) — Instructions — Applicabilitt to Evidence. . " 

In an employé's action for injuries, an Instruction that if plaintiff noti- 
fled défendant or its agents of the defective condition of a gâte, and if 
they agreed to hâve it repaired, and he relied on this promise and eon- 
tinued In defendant's employ, his knowleclgi» of the defective condition of 
the gâte was no défense, was erroneous where there was no évidence 
that he gave défendant notice of such defective condition, that détendant 
promised it would be repaired, or that he relied on such promise, though 
there was évidence that another employé had called attention to the de- 
fective condition, and that something had been said about repairlng; 
plaintiff not being shown to hâve had any knowledge thereof. 

[I3d. Note. — For other cases, see Trial, Cent. Dig. § 603.] 

5. Appbal and Erbor <3=>274(5) — Exceptions — Sufficienct. 

An exception to such instruction on the ground that there was no évi- 
dence that plaintifC relied upon any such promise, but that on the other 
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hand he swore that he never knew of the condition of the gâte, squarely 
called the court's attention to the error in the charge. 
Amidon, District Judge, dissenting. 

In Error to the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Action by Albert F. C. Runge against the May Department Stores 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed and remanded, with instructions. 

Richard A. Jones and William R. Gentry, both of St. Louis, Mo. 
(M. F. Watts and Edwin W. Lee, both of St. Louis, Mo., on the brief), 
for plaintiff in error. 

Marion C. Early, of St. Louis, Mo. (James M. Rollins and E. A. 
Halter, both of St. Louis, Mo., on the brief), for défendant in error. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge. This writ challenges the rulings of the 
court at the trial of an action for damages for négligence which result- 
ed in a judgment for $27,500 in favor of Mr. Runge, the plaintiff be- 
low, and against his employer, the May Department Stores Company, 
a corporation. The plaintiff alleged that he was injured while using an 
elevator in the company's building by its négligence, in that it failed 
to exercise ordinary care to prevent a heavy truck from running into 
the elevator shaft and falling upon him. The company denied the al- 
leged négligence and averred that the plaintiff 's injury was caused by 
his own contributory négligence. There was évidence at the trial tend- 
ing to show thèse facts. Runge was employed by the company as a 
slripping clerk in its six-story building. His desk and principal place 
of business were in the basement, but he had occasion to go to the 
f ourth floor, and sometimes when he was on the fourth floor he would 
go to the third floor to answer téléphone calls. He used one of the 
freight elevators in going from the basement tb the fourth floor and 
returning. When he went to the third floor, he passed down a stair- 
way from the fourth floor and crossed in front of the elevatof shaft, 
where he could hâve seen the condition of the gâte, to the téléphone 
and then back again by the same route. He testified that at the time of 
Kis injury he stepped upon the elevator in the basement and started up 
when a heavy truck fell upon him from the third floor, that about 20 
minutes before he was injured he saw this truck on the third floor as 
he was passing that floor on the elevator, that the truck was then stand- 
ing with one of its ends toward the elevator shaft and about 2^2 feet 
from it, that the floor on which it stood sloped toward the shaft a dis- 
tance of about six f eet, and that he saw the truck standing on this in- 
cline. There was a wooden gâte made of lattice work at the entrance 
to the elevator shaft on each floor to keep employés from stepping or 
falling into the shaft when the elevator was not at their floor. 
Each of thèse gâtes was operated by a motor and was drawn up and 
lowered by means of a rope which ran over a puUey and was attached 
to the gâte so that the movement of the elevator to any floor would 
raise tlie gâte on that floor so high that employés could pass under it 
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into or eut of the elevator and the passage of the elevator from that 
floor would lovver the gâte into its normal position where it stood on 
the floor upon two legs one at each end of the gâte. When in this posi- 
tion, the lower bar of the gâte was about 10 to 13 inches above the 
floor. 

The truck which injured the plaintif? weighed about 200 pounds. 
It stood on four small wheels and was from 271/2 inches to 33 inches 
in height. The spécifie négligence on which the plaintifï relied was that 
the rope, by means of which the gâte to the elevator shaft on the third 
floor was raised andlowered, had been broken and retied several we'eks 
before the accident and had thereby been made so short that it would 
not allow the lower bar of the gâte to descend nearer to the floor than 
from 33 to 36 inches above it, and that the rope and the gâte had 
been in this condition for two or three weeks at least before the acci- 
dent. There was évidence in the case tending to prove that the rope, 
by means of which this gâte was raised and lowered, was so broken 
and retied several weeks before the accident so that during thèse 
weeks it would not permit the lower bar of the gâte to descend within 
some 30 inches of the third floor, and there was also évidence tending 
to prove that during ail this time preceding the accident, and at the 
time of the accident, the rope was long enough and in such a condition 
that it constantly lowered the gâte when the elevator passed from the 
third floor into its normal position wherein its lower bar was not more 
than 10 to 13 inches above the floor. The theory of the compariy was 
that the truck did not pass through under this gâte and fall down the 
elevator shaft, but that it was upon the elevator when Runge started 
up, and that one of its handles extended over the edge of the plat- 
form of the elevator so that it struck the wooden facing just beneath 
the first floor as the elevator ascended and threw the truck upon the 
plaintifï. In support of this theory, it presented testimony that there 
were marks upon the facing that corresponded with such as would hâve 
been made by the handle under thèse circumstances. There was ne 
testimony of any witness who saw the truck get into the elevator shaft 
or go into it, and its course ail rested upon inferences from other facts 
disclosed. 

[1,2] In this State of the case, it was évident that the truck could 
not hâve automatically traveled into the shaft if the gâte had been 
in its normal position, for the space between the lower bar of the gâte, 
when in that position, and the floor was only 10 to 13 inches, and the 
height of the truck was from 27% inches to 30 inches. In this state of 
the case and the évidence, the company ofïered to prove by the testi- 
mony of witnesses présent in the court, with the assistance of verified 
photographs which they presented, that subséquent to the accident thèse 
witnesses tied the rope so that when the elevator was at the third floor 
the gâte would be raised just as high as it could be raised without 
breaking the rope and preventing the automatic opération of the gâtes, 
and then caused the elevator to move to the next story, thus lowering 
the gâte the least amount it could be lowered while the gâte was auto- 
matically operated, and then tried to put a truck of the same dimen- 
sions and just like that which injured Runge through under the 
241 F.— 37 
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gâte into the elevator shaft and found that it was impossible to do so. 
The court below rejected this évidence, not because the offer was not 
broad enough to show that at the time of the experiment the elevator, 
the gâte, the rope, and ail the other paraphernalia were, so far as they 
conditioned the movements of the gâte and the length of the rope, 
requisite to lower it sufficiently to shut out the truck, in substantially 
the same condition as when the accident happened, or on any other 
technical ground, but solely because this évidence was a self-rserving 
statement. This ruling is assigned as error. 

The proof ofïered was certainly not more a sdf-serving statement 
than was the testimony of the witnesses for the parties that tended to 
show that the rope was too short, or was not too short to let the gâte 
shut out the truck. Proof satisfactory to the jury that the rope by 
which the gâte was raised and lowered was retied and kept so short 
for some time before and at the time of the accident that it would not 
permit the lower bar of the gâte to descend near enough to the floor 
to shut out the truck was indispensable to the plaintifï's case. When 
this ofïer was made, the évidence upon that issue was conflicting. Ail 
the witnesses had testified that the gâte had been constantly operated 
after the rope was retied, and that it was operating when the accident 
occurred. There was a ceiling and other obstructions over the gâte 
above which it could not go. The ofïer was to prove that subséquent 
to the accident the witnesses tied the rope to the gâte so that it was 
as short as it could possibly be without raising the gâte against the ob- 
structions above and prevexiting its opération, and still when the eleva- 
tor was operated, as it was on the day of the accident, the rope lower- 
ed the gâte so near to the third floor that it was impossible to put a truck 
of the same size and character as that which injured the plaintifï into 
the shaft urider the gâte. It seems clear that, if this évidence had been 
received and had been believed by the jury, it must hâve determined the 
crucial issue upon which the évidence was conflicting, and must hâve 
defeated the plaintifï's claim. If the question were whether or not at 
a time past an article of furniture passed through a spécifie door or 
window, whether or not a ladder reached the top of a pile of lumber 
or of a house, whether or not a rope was long enough to reach between 
two fixed objects, and the testimony of witnesses was conflicting, sub- 
séquent actual tests would be compétent, relevant, and convincing évi- 
dence of the fact. To the commdn mind such évidence is even more 
persuasive and convincitig than the testimony of witnesses who casual- 
ly lopked at the articles in some past time. 

Mr. Justice Doe said, in Darling v. Westmoreland, 52 N. H. 405, 13 
Am. Rep. 55 : 

"When we waut to know whether a certain horse Is skitUsh or Is capable 
of a certain speed, whether a certain substance is poisonous aurl destructive 
of animal or vegetable life, whether certain niaterials are et! a certain strength, 
whether a certain fleld or a certain klnd of soil is llkely to produce a certain 
kind or amount of crop, whether a certain man or brute or machine is llkely 
to perform a certain kind or amount of work, or whether anything can be 
done or is lîkel.v to be done, one way is to speculate about it, and another way 
is to try It. The law is a practical science, and when it is appealed to to 
direct what means shall be used to find out whether. a certain pile of lumber 
ia llkely to frighten horses, if any one asserts that, on tlils subject, the law 
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prefers spéculation to expérience, abhors actual esperiment, and dellglits In 
guesswork, tlie person advanclng such a proposition taltes upon hlmvself tJie 
task of maintalning It upon some légal rule, distinctly sUited by him and well 
establlshed by the authorities. Siich a proposition is not sustalned by tlie 
reason of the law. It is sustained by nothing tbat can be justly called a priD 
ciple." 

At page 404 of 52 N. H. (13 Am. Rep. 55), he says: 

"If the question were whether the Inmber was capable of floating In water, 
or maldng a good flre, or being sawed or eut or planed in a spécifie manner, or 
supporting torses and wagons pas.slng over a bridge, there could be no légal 
objection to the trial of an appropriate experiment upon it in the présence of 
the jury, or to the évidence of experiinents that had been tried elsewhere." 

[3] There is no gênerai rule that ail expérimental évidence is incom- 
pétent or inadmissible. The gênerai rule is that it is prima facie com- 
pétent and relevant if it is material, that is to sây, if it substantially 
tends to establish the fact it is offered to prove, but that where it is 
doubtful whether or not it has such a tendency on account of its re- 
rnoteness in time, place, or otherwise, and where it is likely to tend more 
to confusion and inconvenience than to justice and certainty, it is dts- 
cretionary with the trial court to limit the extent to which it may be re- 
ceived. 1 Wigmore on Evidence, § 444. The évidence hère offered 
was 50 relevant and material that it did not fall within the discrétion 
of the trial court to receive or reject it, and it was error to refuse to 
receive it. Darling v. Westmoreland, 52 N. H. 401, 403, 404, 405, 13 
Am. Rep. 55 ; Gilbert v. Third Avenue Rv. Co., 54 N. Y. Super. Ct. 
270, 275 ; Woelfel Leather Co. v. Thomas^ 68 111. App. 394, 395, 397 ; 
Byers v. NashviUe, C. & St. L. Ry. Ce, 94 Tenn. 345, 29 S. VV. 128, 
129, 130; Tackman v. Brotherhood of American Yeoman, 132 Jowa, 
64j 106 N. W. 350, 8 L. R. A. (N. S.) 975, 977, 978; Bcston Woven 
Hose & Rubber Co. v. Kendall, 178 Mass. 232, 59 N. E. 657, 51 L. R. 
A. 781, 783, 86 Am. St. Rep. 478; Olivaras v. San Antonio & A. P. 
Ry. Co. (Tex. Civ. App.) 77 S. W. 981 ; Burg v. Chicago, R. I. & P. 
Ry. Co., 90 lowa, 106, 57 N. W. 680, 683, 48 Am. St. Rep. 419; Krue- 
ger V. Brenham Furniture Mfg. Co., 38 Tex. Civ. App. 398, 85 S. W. 
1156, 1157, 1158; Burton v. Railroad Co., 176 Mo. App. 14, 16, 162 S. 
W. 1064; Beckett v. N. W. Masonic Aid Ass'n, 67 Minn. 298, 302, 69 
N. W. 923 ; Arrowood v. South Carolina & G. Extension Ry. Co., 126 
N. C. 629, 36 S. E. 151, 152; Atlanta & Coal Co. v. Mixon, 126 Ga. 
457, 55 S. E. 237, 238. 

[4, 5] It is assigned as error that the court below charged the jury 
that if they believed from the évidence that the gâte on the third floor 
was out of order, if they further believed that the plaintiff notified the 
défendant, or its agents in charge of the building, of the defective con- 
dition of the gâte, and if they further believed that the défendant or 
its agents agreed to hâve the same repaired, that the plaintiff relied 
upon this promise and continued in the employ of the défendant, that in 
that case the plaintiff 's knowledge of the defective condition of the 
gâte constituted no défense to the action. This charge was erroneous 
because there was no évidence in the case that the plaintiff gave notice 
to the défendant of the defective condition of the gâte, that the de- 
fendant ever promised to him that it would be repaired, or that he ever 
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relied upon that promise. The error arose from the fact that, when the 
court gave the charge, it had in mind the testimony of another witness 
who had testified that he had called the attention of the defendant's 
agent to the defective condition and the agent had said something about 
repairing it, but there was no évidence that thèse facts had ever been 
communicated to the plaintiiï. The défendant excepted to this charge, 
in the first place, on the ground that it did not fairly state the law and 
that a man has no right to rely upon indefinite promises for an indeflnite 
length of time, to which the court replied : 

"I did not say anythlng like the conclusion y ou draw. I said if the mana- 
ger liad been notified of the defect, and he had asreed to reniedy the defect, 
then the plaintiff in continuing liis services and relying upon the promisse was 
not guilty of any contributory négligence." 

Thereupon counsçl for the défendant said: 

"May I add an additlonal exception suggested by my co-counsel hère? We 
except lastly to that portion of the charge wiiich told tlie jury in substance 
that, if there was a promise to repair tlie gâte, plaintiff had a right to con- 
tinue in the employ of tlie défendant We inake the exception for the addi- 
tlonal reason that tliere Is no évidence that plaintiff relied upon any such 
promise, but, on the other hand, he hijuself swore he never knew of the con- 
dition of the gâte." 

The court replied : 

"I hâve submitted the question, as to whether he did know It, to the Jury. 
If he did not know of the condition, tlien tlie instruction works no harin." 

The court never corrected in any way the erroneous charge, but left 
the matter hère. The exception seems to us to hâve presented the 
question squarely to the court, and the error of the charge is patent. 

Many other questions were discussed in the briefs and arguments of 
counsel, but the errors to which référence has already been made'are 
fatal to the trial, the évidence at the new trial will undoubtedly be dif- 
férent from that which was presented at the former trial, and the ques- 
tions of law presented in the earlier trial may not arise again; and for 
thèse reasons a further discussion of the issues is omitted. Let the 
judgment below be reversed, and let the case be remanded to the court 
below, with instructions to grant a new triaU 

AMIDON, District Judge, dissents. 
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lOWA RY. & LIGHT CO. v. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court of Appeals, Eighth Circuit. March 28, 1017.) 

No. 4746. 

L Raileoads <S=^71 — Right of Wat — Gkant — ConstriUction. 

Au instrument granted to a railroad company a right of way across 
certain lands, reservlng tlie use of ail of sucb lands except that portion 
actually used and occupied by the railroad company. The company con- 
structed a single track, but eut grass and willows on the entire statutory 
widtli, used substantially ail the ground vvlthin such width for erecting 
telegraph pôles and storing materials, and for 32 years returned it for 
taxation and paid taxes thereon, while the grantor never even availed him- 
self of the right to use those portions not actually occupied by the cou3- 
pany. Held, that the grant was of a right of way 100 feet wide, the maxi- 
mum width allowed by statute, and not nieroly a strip sufficient In widtli 
for a single track ; the provision as to the right to use parts not occupied 
by the railroad company constituting a, réservation and not an exception. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 167.] 

2. Deeds ®=3l38 — "Réservation" and "E)xception" — Distinction. 

An "exception" is a withdrawal from the etïcct of the grant of some 
part of the thing granted which is in existence and ineluded under the 
terms of the grant ; while a "réservation" is something arising out of the 
thing granted not then in existence, or some new thlng created or reserved, 
issuiug out of the thing granted and not a part of the thing itself. 

[Ed. Note.— For other cases, see Deeds, Cent Dig. § 456. 

For other définitions, see Words and Phrases, First and Second Séries, 
Exception ; Réservation.] 

S. Raileoads cg::^71 — Right of Way — Grant — Réservations. 

The réservation in a grant of a railroad right of way of the right to use 
such parts tliereof as were not actually occupied by the railroad com- 
pany would not extend beyond the grantor's own life, in the absence of 
words of limitation and inheritance. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 167.] 

Appeal from the District Court of the United States for the North- 
ern District of lowa; Henry T. Reed, Judge. 

Suit by the lowa Railway & Light Company against the Chicago, 
Milwaukee & St. Paul Railway Company. Judgment for défendant, 
and plaintifï appeals. Affirmed. 

F. F. Dawley, of Cedar Rapids, lowa (John A. Reed, William 
Smyth, and Dawley, Jordan & Dawley, ail of Cedar Rapids, lowa, on 
the brief), for appellant. 

John N. Hughes, of Cedar Rapids, lowa (C. R. Sutherland, of 
Cedar Rapids, lowa, on the brief), for appellee. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

RINER, District Judge. [1] This is a suit brought by the lowa 
Railway & Light Company, hereafter referred to as the plaintifï, 
against the Chicago, Milwaukee & St. Paul Railway Company, here- 

CssFor otber casea see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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after referred to as the défendant, to establish its title to a strip of 
ground claimed by the défendant as a right of way across the northeast 
quarter of section 21, township 83 north of range 7 west of the Fifth 
principal meridian, now within the corporate limits of the city of Cedar 
Rapids, lowa, and to enjoin the défendant from constructing a track 
in addition to its main track on the strip of ground in controversy. 
The right of way is a circular strip of land along the southwest bank 
of what is locally known as the Slough or Cedar Lake. This slough or 
lake is not a meandered body of water and was subject to pre-eniption 
and patent from the United States. Both parties to the litigation de- 
rived title from the same source, the grant to the défendant being prior 
in time. The only question to be deterniined is the width of the strip 
of ground included within defendant's right of way across thèse lands, 
it being conceded that the défendant had a right of way and that the 
plaintiff owns the land up to the right of way, whatever its width. 
The contention of the plaintiflf is that the right of way includes a strip 
of land sufiScient in width only for the reasonable and necessary mainte- 
nance of a single track; whereas, it is insisted by the défendant that 
its right of way includes a strip of land 100 feet in width, 50 f cet on 
either side of the center Une of its main track, the maximum width al- 
lowed by the statute of lowa, without the consent of the owner of the 
land. The right of way across this land was granted to the Dubuque 
Southwestern Railroad Company by the then owner in 1864, as evi- 
denced by the f ollowing instrument : 

"Rec'd Marlon. Linn County, lowa, Sept. 26th, A. D. 1864, from the Dubuque 
.Southwestern Railroad Co., the sum of flve hundred and fSfty-seven dollars, 
together with a certlflcate of thirty shares of the cominon stock of the Du- 
buque Southwestern Railroad Co. of one hundred dollars each No. 14, and 
dated Aug. 8th, A. D. 1864, whieh I hereby aeceijt In full satisfaction in behalf 
of myself and Calvin Graves for the right of way of said Dubuque South- 
western Railroad Co., over and across the foUowing described lands and lot 
belonging to us, to wlt; The northwest quarter of section fourteen (14) and 
the north half of the southwest quarter of section fifteen (15) and the north- 
east quarter of section twenty-one (21), ail in township eighty-three (So) north, 
of range seven (7), west of the 5th P. M., also lot No. flve In block No. fifty- 
four (54) in the clty of Cedar Rapids, Linn county, lowa, reserving the use 
of ail of the above-described lands and lot except that poitlon of the same 
whieh is actually used and occupled by said railroad Co. Geo. Greeiie." 

This instrument was duly acknowledged and recorded. In 1865, the 
Dubuque Southwestern Railroad Company constructed a line of rail- 
road consisting of a single track across the lands in dispute and operat- 
ed the same until 1878, when the défendant purchased the road and has 
operated it ever since. 

[2] That ail of the rights acquired of the Dubtique Southwestern 
Railroad Company under the instrument above set out passed to the de- 
fendant at the time it purchased the road is not controverted. This 
brings us at once to consider what the parties intended to pass and 
what actually did pass under the terms of the grant. This is to be 
gathered from the language employed in drafting the instrument and 
from the acts of the parties. In determining the proper construction 
to be given to the grant itself, it is well to keep in mind the distinction 
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between an "exception," where the grantor withdraws from the efïect 
of the grant some part of the thing itself which is in existence, and in- 
cluded under the terms of the grant, and a "réservation," which, thoiigh 
made to the grantor, is something arising out of the thing granted not 
then in existence, or some new thing created or reserved, issuing out 
of the thing granted and not a part of the thing itself. 

[3] The instrument first grants the right of way and then reserves, 
not a designated portion of the land granted, but only a right to use 
such parts of it as are not actually used and occupied by the raiiroad 
Company. This constitutes a réservation and not an exception, for it 
is something arising out of the thing granted and not then in existence. 
In other words, it is a new right created and to be exercised by the 
grantor in the future, and, there being no proper words of limitation 
and inheritance, the right would not extend beyond the grantor's own 
hfe. 

From the language of this instrum^ent we think it clearly appears that 
it was the purpose and intention of the parties to convey more than a 
strip of land sufficient in width for a single track; otherwise there 
would be no occasion for the réservation, as the entire strip granted 
would be occupied by the raiiroad company. The widtli not being spec- 
ified in the grant, we think it reasonable to hold that by the use of the 
words "the right of way" the width of 100 feet, authorized by the stat- 
ute, was intended. Indeed, this is the usual presumption in cases 
where the vi'idth is not specified in the contract or conveyance. 

In 2 Elliott on Railroads, 434, it is said : 

"There is much reason for holding that, where the width Is not specified and 
there is nothlng either In the contract or In the acts of the parties to Indicati' 
that less than the statutory width was granted, it will be presumed a right of 
way to the full statutory width was intended." 

And the Suprême Court of lowa, in the case of Canning Co. v. B., 
C. R. & N. Ry., 120 lowa, 724, 95 N. W. 195, after noticing the cases 
of Campbell v. Railway Co., 110 Ind. 490, 11 N. E. 482, Prather v. 
Western Union Tel. Co., 89 Ind. 501, and Jones v. Railway, 144 Pa. 
629,23 Atl. 251, said: 

"It Is clear from thèse décisions that defendant's predecessor must be pre- 
sumed to bave acqiiired a right of way 100 feet wlde, in establlshing the road. 
That was prier to the conveyance by Hull to the wagon company. The tract of 
land owned by hlm was servient to the easement of the raiiroad company, and, 
of course, he could not deprlve it of any part of the right of way by sale to 
others. But a raiiroad company is not bouiid to acquire a right of way of any 
partlcular width, nor to lay Its main track in the eenter of that which is ac- 
quired. Wliile ordinarlly it Is to be presumed to hâve obtained a way of the 
maximum width, and to hâve intended to hâve its track in the eenter, this is 
merely a naked assumption, casting the burden of proof on any one asscrting 
the contrary, and may be overcome by évidence rebutting the inference. As 
to width, this must necessarily be so, for ordinarily a small portion of the 
right of way Is at flrst made use of, and the remaiuder only as necessity de- 
mands. Hence actual possession of the portion of the way farthest from the 
track is seldom taken prior to the construction of fences. But this very fact 
should make courts cautious in fixing such boundaries, and exact satisfactory 
proof in order to defeat the assumption." Babcocit v. Western Raiiroad Co., 9 
Metc. (Mass.) 553, 43 Am. Dec. 411 ; Brainard v. Clapp, 10 Cush. (Mass.) 6, 57 
Am. Dec 74 ; Hargis v. K. C, C. & S. Ry., 100 Mo. 210, 13 S. W. 6S1. 
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So far as the record in this case discloses, the grantor never mani- 
f ested an intention to give less than the railroad company could acquire 
under the statute. He did not even avail himself of the réservation to 
use such portions of the right of way as was not actually used and oc- 
cupied by the railroad company. Neither has the railroad company 
sought to limit its appropriation to any less than the maximum amount 
authorized by law ; on the contrary, it has eut the grass and willows 
on the entire right of way and at différent times has used substantially 
ail the ground within the right of way for the purpose of erecting tele- 
graph pôles, storing ties, lumber, and other material used in the opéra- 
tion and maintenance of the road, and for 32 years has annually retum- 
ed for the purpose of assessment for taxation, and paid taxes on, this 
strip of ground for its full width of 100 feet. So it cannot be said that 
there is anything in the acts of the parties to indicate that anything 
less than the statutory width was Intended to be granted. 

In view of the conclusion reached as to the proper construction to be 
given to the grant itself, it becomes unnecessary to discuss the other 
questions suggested by counsel in their briefs and at the argument. 

Decree affirmed. 



VANDEVENTER et al. v. TRADERS' NAT. BANK OF KANSAS CITÏ. MO. 
(Circuit Court of Appeals, Eighth Circuit. April 3, 1917.) 

1. Appeal and Ereob <S=>1050(1) — Harmless Ebkor — Admission of Evi- 

dence. 

In an action on a note whlch défendants denied signing, where the 
proof that they signed it was clear and convinclng, the admission of a 
flnaneial statement furnished plaintlfC as the basis of the loan evldenced 
by the note, and purportlng to be signed by défendants, was not preju- 
dicial error, though when It was admitted there was no proof that they 
signed the statement, and they afterwards denied having done so. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 
1069, 4153, 4157.] 

2. Evidence <g=>222(10) — Forqebt. 

In an action on a note whlch had been twlce renewed by the giving 
of notes to which défendants' names were forged by their comaker, they 
claimed that the original note on which suit was J)rought was also 
forged. Over their objection, confessions by their comalver of varlous 
forgerles were admitted. There was évidence that one of the défend- 
ants received the confessions when he was about to exécute a new note 
for the one in suit and handed the confessions over as an eixplanation 
for his refusai. Held, that the admission of the confessions was not er- 
ror. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 797-800, 803- 
808.] 

3. Evidence <ê=>106(1) — Chakacteb of Party— Admissibilitt. 

An ordlnary action on a promissory note, the exécution of which 
was affirmed by plaintiff and denied by défendants, did not involve or 
directly affect defendant's gênerai character, and évidence thereof was 
inadmissible. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 177-182, 185.] 

Ê=>For other cases see samo topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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4. WiTNKssEs (Ez=318 — Réputation op Unimpeached Wïtxess. 

UntU the cliaracter or réputation of a ^vitIless ip assailed, it is not In 
qnestioi), and évidence of good charaoter is not admissible, and it is not 
ass.iilftd vvitliin tLis nile by mère adverse testimony of other witnesses. 
[Ed. Note.— For otlier cases, see Witnesses, Cent. Dlg. §§ 1084-1086.] 

6. Appual a.\d Errob <g=728(3) — Assignments or Erbor — Rcxings on Evi- 
dence. 

An assignaient that the court erred "in sustaining objections to certain 
questions aslœd by défendants," no questions being set forth or described, 
presented notliing for review. 

[Ed. Note. — For other cases, see Âppeal and Error, Cent. Dig. | 3012.Ï 

6. Tp.iAL <g=>41S — Demukpjîr to Evidence— Waiver. 

The overrnling of défendants' demurrer to plalntiff's évidence is not re- 
viewalile. where défendants proceeded with their defon.se instead of stand- 
ing on tlieir demurrer. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 981.] 

7. AppEAi^ and Eruor <S=>7.^0(2) — Assignments of Error — Instructions. 

An assignment that the court erred "in his instructions," no partic- 
ular instructions being set forth, présents nothing for review. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3014. 
3015.] 

8. Appeal and Eurob <©=57,'î1(1)— Assionments of Error— Verdict. 

Assignments that the verdict was contrary to the évidence and contrai'y 
to the law présents nothing for review. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. § 3017.} 

9. Appeal and Error ©=373,3— Assignments or Ekuor— Judgment. 

Assignments that the court erred in rendering .iudgment against de- 
fendants and in rendering judgment for costs against them présents 
notliing for review. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3025- 
3027.] 

In Error to the District Court of the United States for the Dis- 
trict of Kansas; John C. Pollock, Judge. 

Action by the Traders' National Bank of Kansas City, Mo., against 
James M. Vandeventer and another. Judgment for plaintiflf, and de- 
fendants bring error. Affirmed. 

J. E. Brooks, of Sedan, Kan. (C. O. Buckles, of Sedan, Kan., on 
the brief), for plaintiffs in error. 

Sanford B. Ladd, of Kansas City, Mo. (Charles E. Small, of Kan- 
sas City, Mo., on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is an action by the Traders' National 
Bank of Kansas City upon a promissory note for $5,000 signed by one 
F. E. Turner, and purporting to hâve been signed by défendants 
James M. Vandeventer and Emmett Vandeventer. The note had been 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesls & Indexes 
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twice renewed with the customary surrender of the matured paper. 
Shortly after the maturity of the last renewal note, the plaintifï learn- 
ed that Turner had forged the signature of both défendants to it and 
to its immédiate predecessor, and it therefore brought the action upon 
the original note. Tumer was a grandson of one of the défendants 
and a nephew of the other. He had charge of a state bank in whicb 
they were interested, and personally attended to the transactions with 
the plaintifï. The défendants denied having execiited the original 
note, the jury found the issue against them, and the plaintiff had judg- 
ment. 

[1,2] Défendants' first assignment of error is that the trial court 
"erred in the admission of exhibits Nos. 1, 16, and 17 as part of the 
examination" of a certain witness. Though this assignment does not 
comply with the rules of this court we hâve concluded to consider it. 
Exhibit 1 is a financial or property statement of the same date as the 
note in suit and purports to hâve been signed by défendants. It was 
required by plaintiff as the basis for the loan sought, was addressed to 
it, and was mailed to it by Tumer. At the time it was received in évi- 
dence there was no proof that défendants had signed it, and they after- 
wards denied having done so. Had it been ofïered at the conclusion of 
the other évidence in the case, there would, we think, hâve been enongh 
proof to hâve justified its admission. The court evidently received it 
not to show that défendants signed the note but as a part of the trans- 
action, much as it admitted Turner's letter of transmittal. We need 
not, however, détermine the question, because the error, if it was one, 
was not, in our opinion, prejudicial. Aside from it, the proof that de- 
fendants signed the note in suit was clear and convincing. Little need 
be said about exhibits 16 and 17. They were confessions by Turner 
of various forgeries. One was addressed to défendant J. M. Vande- 
venter and the other "To Whom It May Concern." Both came into the 
possession of J. M. Vandeventer and were handed to a représentative 
of the plaintiff. There was testimony that J. M. Vandeventer had 
acknowledged his liability on the note in suit and was about to exécute 
a new one in its place, but that, having received the confessions at the 
instant, he handed them over as an explanation for refusing. 

[3, 4] The fourth assignment is that the court erred in rejecting the 
testimony of certain witnesses as to défendants' réputation "for hon- 
esty and fair dealing, and truth and veracity, said défendants having 
also been witnesses at said trial." The testimony was properly exclud- 
ed. In this particular the défendants occupied a dual position — first 
as parties, second as witnesses. There v^^as no direct attack upon their 
characters or réputations at the trial. In Thompson v. Bowie, 4 Wall. 
463, 471, 18 L. Ed. 423, the court said : 

"It is very rare that in civil suits the character of the party is admissible 
in evldeuœ, and it is never permitted, unless the nature of the action in- 
volves or directly affects the gênerai character of the party." 

The case at bar is an ordinai-y action on a promissory note, the exé- 
cution of which was affirmed by the plaintiff and denied by the de- 
fendants. It does not involve or directly aft'ect the gênerai character 
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of the latter. The conclusion is equally clear when défendants' posi- 
tion as witnesses is regarded. Until the character or réputation of a 
witness has been assailed it is not in question (Central Coal & Coke Co. 
V. Penny, 97 C. C. A. 600, 173 Fed. 340), and it is not assailed in the 
sensé of the rule by mère adverse testimony of other witnesses. 

[5-9] The remaining assignments are that the court erred (2) "in 
sustaining objections to certain questions asked by défendants," the 
questions not being set forth or describcd ; (3) "in overruling the de- 
murrer of défendants to the évidence offered on behalf of the plaintiiï," 
the défendants having proceeded with their défense instead of standing 
■ on their demurrer; (5) "in his instructions to the jury," no particular 
instructions being set forth ; (6) that "the verdict of the jury was con- 
trary to the évidence"; (7) and "contrary to the law"; (8) that the 
court "erred in rendering judgment in favor of the plaintifif and against 
the défendants" ; (9) and "in rendering judgment in favor of the plain- 
tiiï and against the défendant for costs." It has been settled by a mul- 
titude of décisions of the appellate courts of the United States that such 
assignments of error présent nothing for review, 
The judgment is affirmed. 



FOLEY V. XjNITKD STATES. 

(Circuit Court of Appeals, Eighth Circuit Marcli 23, 1917.) 

No. 4711. 

1. Ceiminal Ijaw ©=3703. 706 — Misconduct of Prokectjtinq Cotinsel. 

On a trial for carrying on the business of retail liquor dealer withotit 
paying the spécial taxes required by law. counsel for the KOveriimeTit in 
his opening st^temeut sald that in the building owned by défendant there 
were small rooiiis upstairs occupied at tlnies by immoral women. Objec- 
tion was made to the reniark, and tJie court directed counsel to omit It 
On the trial there was a dispute as to whether défendant was carrying 
on the liquor business, and a witness who had talked with défendant 
about buylng an interest in the business was asked whether défendant 
made a statement about the profits from the immoral resort After an 
answer In the affirmative, objection was made, and, under a ruling of the 
court, counsel refrtuued the question so that it was not objectionable. 
Held, that there was no misconduct justifying a vacation o( the verdict. 

[Ed. Note. — For other cases, see Criininal law. Cent. Dig. §§ 1659, 1661.1 

2. Inteenal Revenue ©=»47— Cabryino on Business Without Paying Tax 
— punishment. 

In a ijrosecution in two counts for carrying, on the business of retail 
liquor dealer and retail dealer in malt liquors without i)aylng the spécial 
taxes required by law, where the évidence showed violations that were 
not merely teclmical or inadvertent, a sentence to imxjrisoument for two 
years upon each count, the tenus to nin eoncurrently, and to pay a fine 
of $500, was not excessive as a matter of law. 

[Ed. Note. — For other cases, see Internai Itevenue, Cent. Dig. §§ 144-150.] 

Error to the District Court of the United States for the Eastern Dis- 
trict of Oklahoma; Ralph E. Campbell, Judge. 

£=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Uigasta & Indexa» 
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John Foley was convicted of offenses, and he brings error. Af- 
firmed. 

J. C. 'Denton and Frank Lee, both of Muskogee, Okl., for plaintiff 
in error. 

D. H. Linebaugh, U. S. Atty., and W. P. McGinnis and C. VV. Mil- 
ler, Spécial Asst. U. S. Attys., ail of Muskogee, Okl. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. Foley was charged in two counts of an in- 
dictment with having carried on the business of a retail liquor dealer 
and a retail dealer in malt liquors without having paid the spécial taxes 
required by law. He was convicted and sentenced to imprisonment for 
two years upon each count, the terms to run concurrently, and to pay 
a fine of $500. 

[ 1 ] Two grounds for reversai are urged : First, that the trial court 
erred in allovving a witness for the government to testify to what the 
accused told him regarding bis profits from prostitutes on the second 
floor of the building in which it was charged the violations of the rev- 
enue laws occurred; second, that the sentence is erroneous. The build- 
ing was owned by the accused. On the first floor was a restaurant, and 
a barroom in which liquors were sold by the drink and flask. On the 
second floor were a number of small rooms and a parlor or wineroom 
operated as an immoral resort in charge of a landlady. Béer was sold 
and served there. The défense was that the accused had leased the first 
floor to another man, and the second floor to the landlady, and that he 
was not interested in or responsible for the liquor business unlawf ully 
carried on. To show that the business belonged to the accused, the 
government produced a witness who testified that he talked with him 
about buying a half interest in it, and that he (the accused) said he 
owned the business on both floors and was making more than a thou- 
sand dollars a month out of it. Then followed a question whether the 
accused said the profits from a girl upstairs would sometimes be as 
much as $30 a night. An objection was interposed after the witness 
had answered in the affirmative and there was no motion to strike the 
answer out. The court ruled that the only relevancy of the évidence 
would be upon tlie ownership of the business and then only upon the 
sale of liquor. Counsel thereupon reframed the question so that it was 
not objectionable in any view. No exception was taken to this disposi- 
tion of the matter, and it is obvious that it need not be further dis- 
cussed as one of évidence. But it is also urged that it should be taken 
in connection with a remark of counsel for the government in his open- 
ing statement of the case that there were small rooms upstairs occu- 
pied at times by immoral women, and that when so considered counsel 
was guilty of misconduct prejudicial to the accused. Objection was 
made to the remark, and the court directed counsel for the govern- 
ment to omit it. It is sufficient to say, without more, that we find no 
misconduct justifying a vacation of the verdict- 
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[2] Upon the assignment that the court erred in rendering the sen- 
tence it is urged that the évidence did not warrant conviction and that 
the punishment is excessive. The first of thèse is not properly present- 
ed under an assignment so framed, but nevertheless it may be said that 
there was substantial évidence of the guilt of the accused. The vio- 
lations of the statutes by the accused were not merely technical or in- 
advertent, and the sentence is not beyond the maximum limit prescrib- 
ed. We cannot say as matter of law that the punishment is excessive. 

The sentence is affirmed. 



PARKER V. STEBLER. ■ 
(Circuit Court of Appeals, Nintli Circuit. Mareh 19, 1917.) 
No. 2793. 

Patents <@=»325 — Suit fob Infringement — Costs on Dismissal. 

It was within tlie discrétion of the court to tajj tlie costs of an in- 
fringement suit to défendant on its dismissal by complainant, where dis- 
missal resulted from a change of defendant's structure, which brouglit 
it within another patent of complainant and enabled him to reoover for 
the infringement in a suit thereon. 

[Ed. Note. — For other cases, see Tatents, Cent. Dig. §§ 607-612.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Cahfornia; Oscar A. Trip- 
pet, Judge. 

Suit in equity by Fred Stebler against George D. Parker. From a 
decree of dismissal at his costs, défendant appeals. Affirmed. 

N. A. Acker, of San Francisco, Cal., for appellant. 
Frederick S. Lyon, of Los Angeles, Cal., for appellee. 

Before GILBERT, MORROW, and FIUNT, Circuit Judges. 

HUNT, Circuit Judge. Appeal from a final decree dismissing the 
complaint, with costs to plaintiflf. This case, like that of Pomona Fruit 

Growers' Exchange v. Stebler, 241 Fed. 123, C. C. A. , decided 

this day, présents a question of the imposition of costs. In this matter, 
however, the reissue letters patent No. 12,297 were not involved, for 
the suit for infringement and injunction to which this case has rela- 
tion was founded upon two United States letters patent not in issue 
in the equity suit (1562) ref erred to in the history of the companion 
case. 

It appears that after entry of the interlocutory decree in case 1562, 
défendant Parker commenced to make and install certain other fruit 
grading devices. Proceedings were instituted, and while motion for 
temporary injunction was on file Parker modified the construction of 
such machines to avoid the charge of infringement of the two patents 
sued on. But upon the accountin g in 1562 thèse modified machines 

€=For otlier cases ses same topio & KEY-NUMBER In ail Key-Numbered Dlgeats & Indexes 
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were considered by the master and held to be infring-ements of reissue 
letters patent No. 12,297, ref erred to in the companion case, and the 
profits and damage3 accruing from sucb infringement were included in 
the accounting and judgment in favor of Stebler, ref erred to in that 
case, and the judgment was fully satisfied by défendant Parker. 

The resuit is that Stebler after satisfaction of judgment in case 
1562, which satisfaction included profits and damages for the machines 
sold to and used by vendees of Parker, and before hearing on the merits 
upon the issue of infringement of the two letters patent specially in- 
volved in this case, voluntarily sought a dismissal of the suit involved 
in the présent appeal. The District Court granted the motion which 
resulted in the costs being taxed against Parker. 

But accounting in the* other matter would not hâve affected the ma- 
chines involved in this suit if Parker, appellant hère, had not, after 
application for restraining order was filed, modifîed the machine so as 
lo avoid charge of infringement in this suit. It was by such action that 
he brought the machines under the charge of infringement in No. 1562. 
The circumstances pointed out materially distinguish the case from the 
one just heretofore decided, and in making the order herein the District 
Court exercised a discrétion which will not be disturbed. 

The decree is affirmed. 



AMERICAN STJLPHITE PULP CO. v. HINCKLKY FIBRE CO. 

(District Court, N. D. New York. April 3, 191T.) 

Patents <g=>323— Suit for Infringement — Opening Deckee for New Evi- 
dence. 

A decree flnding validity and infringement of a patent will not be re- 
opened on application niade after considérable deiay to permit the in- 
troduction of évidence whicli must liave been known to the applicaut prior 
to its entry, unless tlie évidence is of such persuasive cliaracter as to uiake 
it probable that it might change the resuit in the trial or appellate court. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 590-599.] 

In Equity. Suit by the American Sulphite Pulp Company against 
the Hinckley Fibre Company. On application b}' défendant to open 
decree to permit introduction of new évidence. Denicd. 

This is an application by the défendant to open the decree herein in 
favor of the complainant and permit the introduction of additional 
évidence (alleged new évidence), relating to and regarding the Mit- 
scherlich patent No. 284,319, dated September 4, 188,3, for "preparing 
cellulose from wood" and the structure therein described, and also the 
use of such structure for the purpose of shovving prior use, etc. 

Frank T. Benner, of Boston, IVlass., for plaintiff. 
Henry Schreiter, of New York City (Drury Cooper, of New York 
City, of counsel), for défendant. 

RAY, District Judge. The défendant prays leave to introduce in 
this case, opening the cleci'ee for that purpose, alleged newly discover- 
ed évidence and which, défendant claims, will establish that sulphite 

^zr^For otU^^r cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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pulp digesters lined in substantially the same way as recited in para- 
graphs B, D, and F of the interlocutory decree herein, entered Septem- 
ber 5, 1916, were in use prior to complainant's alleged invention. Such 
paragraphs specify the linings which this court held infringed the com- 
plainant's reissued patent in suit, the Russell patent. The défendant 
desires to prove the installation and use of certain sulphite pulp 
digesters in, the mill of the Alpena Sulphite Fibre Company at Al- 
pena, Mich., in the year 1886, and the installation and use of other 
similar digesters in 1887 and 1888, ail in the United vStates, and the 
use since such times of such digesters for cooking pulp by the sulphite 
process. 

I gave to this case long and carefui examination and considération 
when first before me and again when a motion was made to open the 
decree and correct same, having overlooked certain évidence. On 
this motion notwithstanding the delay, and alleged lâches, I hâve gone 
over my former opinion and the opinion of the Circuit Court of Ap- 
peals in this circuit upholding the Russell patent, American Sulphite 
Pulp Co. V. De Grasse Paper Co., 157 Fed. 660, 87 C. C. A. 260, and 
also the alleged new évidence as disclosed in the case of American Sul- 
phite Pulp Company v. Aldrich Paper Company (in equity, No. 
7179), where is found the déposition of AUan M. Fletcher, Alfred 
M. Low, Théodore W. Dunn, and others as to the invention dis- 
closed in the Mitscheidich, patent and the use of the structure there 
disclosed at Alpena, Mich., etc., taken April 21, 1914, October 8, 
1914, and perhaps other dates. If I thought the introduction into this 
case of the patent and testimony last referred to would change the re- 
suit in the Circuit Court of Appeals, I would open this interlocutory 
decree in the interest of justice, notwithstanding the delay. But 
its considération as évidence in the case would not change my con- 
clusions already announced in the décision of the case. 

In deciding this case I considcred and had before me this Mitscher- 
lich patent. See (D. C.) 217 Fed. 51, 53. The Russell patent in suit 
hère was sustained in American Pulp Co. v. De Grasse Paper Co., 157 
Fed. 660, 662, 87 C. C. A. 260, by the Circuit Court of Appeals in 
this circuit. It was also passed upon by the Circuit Court of Appeals 
in the First Circuit. American Sulphite Pulp Co. v. Howland Falls 
Pulp Co., 80 Fed. 395, 25 C. C. A. 500. 

Without going into détail, it appears that the alleged newly discov- 
ered évidence is hardly within that description. The counsel for de- 
fendant must hâve known of the use of the composition and lining 
described in the Mitscherlich patent at Alpena and elscwhere before the 
decree in this case. I think it was incumbent on him to pat the évi- 
dence into this case, or apply for leave to do so, prior to the decree. 
It is true that by reason of overlooking certain évidence this court at 
first gave a decree in favor of défendant, but on application duly made 
that decree was opened and vacated and a decree made for complain- 
ant. While that application was pending, and at least before decree 
pursuant to the previously announced décision, defendant's attomey 
must hâve known of this évidence. 

Application denied. 
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THE COLON. 
(District Court, S. D. New Tork. Aprll 12, 1917.) 

1. SnrppiNG ®=5S4(3) — Liabilitt of Vbssel — Injukies to Stevedore — NEfî- 

LIGENOE. 

A vesSel, whose owne» fumlshed planklng for the liatoh eover, wîiich 
by the exercise of diligence or carefulness ho might hâve known was in- 
sufHcient in length, or had become worn at the edsres, so that it did not 
fit snugly, was liable in an action in rem for injuries to a stevedore, 
eaused by the plank giving way under hiin, since, thougli the ov,'ner was 
not the stevedore's employer, he was obliged to exercise ordiuary c-are to 
provide reasoiiably safe equipinent for the use of those hired to load or 
unload the vessel. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 350.] 

2. Shipping iS=3SG(2) — Liability or Vessel — Evidence — Négligence — De- 

FECTivE Plank. 

On a libel to recover damages for personal injuries to a ste\'edore, évi- 
dence held sufficieut to show that the owner of the vessel was négligent 
in failing to discover that the plank furnished to cover the hatchway 
was insufficient for the purpose. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 356, 357.] 

3. Evidence ©==70, 77(5) — Presumptions — Failure to Produce Evidence. 

Where the claiinant of a vessel failed to produee in court the plank 
which was alleged to bave eaused the Injury, or to eall as a witness cne 
ship's carpenter, who examined the plank the day after the accident,- and 
gives no explanation for the failure to produce such évidence, there Is a 
presuinption that the évidence would be unfavorable to the claimant. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 05, 97.] 

•i. Shipping ®=584(fl) — Liabilitt of Vessel — Injuries to Stevedore — As- 
somption or RiSK — CONTRIBUTORY NEGLIGENCE. 

An employé of a stevedore Is not reijuired to Inspect the planks fur- 
nished by the vessel to détermine their tituess for use on the hatchways, 
but assumes only such dangers as are usual in his work, Including those 
of which he had knowlodge, or might hâve become aware by the exercise 
of reasonable care. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 342.] 

5. Damages (@=>132(6) — Pebsonal Injuries — Beoken Leg. 

Where a stevedore, 30 years old and capable of earnlng $25 a weelc, 
had his left fémur broken, which eaused considérable pain, and required 
hospital treatment for 80 days, and had prevented his working since, and 
had been left with the leg tliree-quarters of an inch shorter than the 
other, so that he would always limp, he will be awarded $5,250. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 377.] 

In Admiralty. Libel by John Ivancich against the steamship Colon 
fo recover damages for personal injuries. Decree rendered for libelant. 

Lawrence B, Cohen, of New York City (William J. Martin and 
George V. A, McCloskey, both of New York City, of counsel), for 
libelant. 

Richard Reid Rogers, of New York City, for respondent. 

HAZEL, District Judge. This is a libel by a longshoreman in the 
employ of a master stevedore to recover damages for injuries sustained 
on account of the négligence of the steamship Colon in failing to fur- 

<Ê=3For other cases see same topA & KEY-NUMBER In ail Key-Numbered Digeats & Indexe» 
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nish a reasonably safe place for him to work in. The spécifie act of 
négligence relied on is that claimant failed to furnish a suitable plank 
for a section of No. 2 hatch cover on the orlop deck — that is, a plank 
long enough to properly fit into the shoulder of the strongback — in con- 
séquence of which libelant was precipitated into the hold v>'ith the 
plank, while standing upon it in an attempt to fit an adjacent plank 
into the bearings of the strongback. 

[1] Although claimant was not in any légal sensé the emplo3'er of li- 
belant, it was nevertheless obliged to exercise ordinary care in provid- 
ing reasonably safe and suitable equipment, hatch covers or planks, for 
the use of those who were hired to load or unload the steamer and to 
cover or uncover the hatches. If by the exercise of diligence or care- 
fulness claimant might hâve known that the planking for the hatch 
cover was insufficient in length, or had become worn at the edges from 
use so that it did not fit snugly on the shoulder or recess of the strong- 
back, as asserted, there was a failure of duty to libelant, who sustain- 
ed injuries by reason thereof, and recovery may be had in an action in 
rem. 

[2] The single question hère is : Were the defects and imperfections 
in the planking as proven such as would bave been discovered on a 
proper examination by claimant? It is conceded that the plank which 
tumbled into the hold was too short by as much as 1% inches, and did 
not fit snugly into the ledge or latéral support; but it is insisted that it 
was in good condition and not worn off at the edges, that the hatch cov- 
ers customarily were numbered and piled, the port, starboard, and 
middle sections being in separate piles, and that the libelant and his 
fellow se;rvants selected a plank designed/ for a middle section, 
which had been negligently put among those intended for a side section 
when the hatch covers were previously taken off from the hatch. Al- 
though the covers are claimed to bave been specifically marked, there 
were no markings or numbers on the plank in question, which was tak- 
en by the stevedores from the port pile, and, as far as appearances in- 
dicated at the time, correctly fitted into the shoulder of the strongback. 

[3] After the accident the plank was examined, and was found to 
be 1% inches too short for the side section, and presumably rested 
shiftingly on the ledge. Several witnesses hâve testified that on the 
morning following the accident this plank was measured in the prés- 
ence of the ship's officer and ship's carpenter, and was so badly worn 
off at the edges that it was not only too short for the side section, 
but was too long for the middle section. It was not produced in court 
for inspection, and the ship's carpenter bas not testified, either as to the 
measurements or the condition of the plank, and, as his absence is un- 
explained, the rule invoked by proctor for libelant would seem to ap- 
ply, namely, that the failure to produce testimony which claimant, up- 
on whom the burden rested in view of the issue, might bave produced, 
générâtes a presumption that such testimony, if produced, would hâve 
been unfavorable to its contention. The Bertha F. Walker, 220 Fed. 
669, 136 C. C. A. 309. Certainly the production of the plank would 
hâve shown whether or not it was in a fit condition to use as a hatch 
cover, and the theoretical considérations urged to offset libelant's evi- 
241 F.— 38 
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dence as to its worn and imfit condition are unpersuasive. The witness 
Roberts, it is true, testified that the ends of the plank were in good 
condition, and that ail of the cove^s snugly fitted their places on the 
strongback; but the weight of évidence is to the contrary. 

The witnesses Shano, Powen, and Pol, though associate workmen of 
libelant, were not discredited. They unqualifiedly swore that the 
hatch cover which tumbled into the hold was worn at the ends from 
lise to such an extent as to afford play in the clearance of the shoulder, 
and this version is corroborated to some extent by the diagram of Sur- 
veyor Classer, indicating that the plank did not fit the shoulder with- 
out play, and could not hâve fitted into any other part of the side sec- 
tions, or into the central section. And although the diagram is criti- 
cized, because the depth of the shoulders is not given, this does not 
justify ignoring the testimony of the several workmen that the plank 
did not fit the middle section, was too short for the side section, and 
was taken from the proper pile. I am satisfied from the évidence that 
the plank in question was too badly worn at the ends for use, and had 
become an improper apphance, and that its defective condition was the 
proximate cause of the accident. It should hâve been adequately in- 
spected before use by those in charge of the steamer Colon, in which 
case the accident would not hâve occurred. 

[4] Libelant was not required to measure the planks, or make a 
close inspection as to their fitness and adaptability, but had a right to as- 
sume that they were reasonably fit for use. He is deemed to hâve 
assumed only such dangers as were usual and incident to the nature 
of his work, including, of course, those of which he had knowledge. 
or of which he miglit hâve become aware by the exercise of reasonable 
care. The danger arising from stepping on a cover which appeared to 
be secure in its place, while performing his work at night, was not a 
resuit of négligence or want of care on his part, but, on the contrary, 
resulted solely from the omission on the part of the steamer, or those 
who were in charge of her navigation, to exercise care anl précaution, 
and she must therefore be held in fault and responsible for the ensuing 
damage. 

[5] The injuries sustained by libelant were of a serions character. 
His left fémur was broken, in conséquence whereof his leg became stif- 
fened, and two years after the accident he is still limping in his gait, 
owing to the fact that the injured leg is shorter than the other by three- 
fourths of an inch. While I think that in time his leg will improve and 
get stronger, it will nevertheless always be more or less weak. He has 
suffered pain, was treated in the hospital for 80 days, and has since 
not been able to perform any work. He is 30 years old; his earning 
capacity at the time of receiving the injuries was $25 per week; and 
in view of the circumstances an award of $5,250 to compensate him 
for pain, sufïering, and disability, including the loss of his eamings, 
together with the expenses necessarily incurred for medicine and médi- 
cal attendance, would not, I think, be excessive. 
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ROMAN T. LEHIGH VALLEY COAL CO, 
(District Court, B. D. New York. Aprll 2, 1917.) 

1. Death (S=8 — AciioN FOK Causino — Statuts — ^Death in Anotheb Jubis- 

DIOTION. 

Code Clv. Proc. N. Y. § 1902, givlng the administrator of a décèdent a 
cause of action for négligence which caused tbe death, does not Include a 
cause of action vested in liidivlduals residing In another state, where the 
death oceurred. 

[Ed. Note.— For other cases, see Death, Cent. Dlg. §§ 12, .'56, 52, 121, 1.33.J 

2. Death iS:=3ii — Action fob Causino — Parties — Statute. 

Under Act Pa. April 15, 1851 (P. li. 674), glviug the wldow of a person 
killed in the state a cause of action for death, and Act Apiil 26, 1805 (P. 
L. 309) § 1, providlng tliat the hushand, widovv, children, or parents of de- 
ceased should be eiititlod to recover damages for the death, and that the 
sum recovered was to be sharod vvltli the children in the proportion in 
which they would taUe a Personal estate in the case of intestacy, and 
Anthracite Mining Law, art. 17, § 8, givlng a right of action to the wldow 
and lineal heirs, which hâve been constrned to vest the cause of action 
In the widovv, but for the benefit of the persons entitled thereto, the cause 
of action vested directiy in the persons entitled, and is not a derlvative 
action arisiug from injury to the estate by the loss of a cause of action 
which would hâve been vested in décèdent, had he s>irvi\'ed. 

[Ed. Note. — For other cases, see Death, Cent. Dig. §§ 10, 15.] 

■i. Death <S=>44 — -Action for Causing — Parties— Substitution. 

Where a New York administrator had brought an action in the courts 
of that state aganist a Pennsylvania corporation for the death of an 
alien occurrlng in Pennsylvania, the loss of which required the action 
to be Ijrought by the wldow for the benetit of herself and children, and 
the action had been removed to the fefleral court, where it was still pend- 
Ing and unabated, a motion to sul;stitute the wldow as plalntifE on be- 
half of herself and the mlnor children should be granted, though, if the 
action had abated by the death of the administrator after the expiratioii 
of the tlme within which an action could bave been brought, the wldow 
could not be substituted as plalntStï. 

4. Removal of Causes <©=>111, 112 — Waiver— Jurisdiction Over the Person. 

Where défendant appeared in an action in the state court, and removed 
It on the ground that détendant was a foreign conjoration, and thereafter 
answered in the fédéral court, it bas waived any right to object to the 
service of process, or to the maintenance of the action in the United States 
court, if that court bas jurisdiction over the subject-matter of the cause 
of action. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 237- 
239.] 

5. Courts ©=5325 — Jurisdiction — Waiver— Subséquent Knowledge. 

A défendant, who removed an action again.st hiin by a citizen of the 
state in vv'bich the action was brought and answered to the merits, waived 
juri.sdiction over his person so long as plalntlff was a citiKcn of that state ; 
but, when an allen was substituted as plalntiff, détendant then had a 
right to withdraw his ansvver and Interpose a plea to the jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § SS4.] 

6. Courts <g=i325 — Waiver — Jurisdiction of Court — Alien. 

Where, after the original complaint had been amended, so as to show 
that an alien, ln.stead of a citizen of another state, was the proper plain- 

^ssFOT plber cases see same topic & KEY-NUMUEH In ail Key-Numbered Digesta & Indexe» 
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tift, défendant answered to the merits, wlthout attempting to plead lack 
of jurisdietion, it thereby waived the objecrt;lon to the jurisdiction of the 
fédéral court over an action by the alien against it. 
[Ed. Note. — For other cases, see Courts, Cent. Dig. § 884.] 

At Law. Action by Joseph Roman, as administrator of Matthew 
Lozowski, deceased, against the Lehigh Valley Coal Company. On 
motion of plaintifF and Victa Lozowski to amend the pleadings and ti- 
tle, by substituting the said Victa Lozowski, on behalf of herself and 
her infant children, as plaintifï. Motion granted. 

James Burke, Jr., of New York City, for plaintifï. 
Alexander & Green, of New York City, for défendant. 

CHATFIELD, District Judge. This action was instituted in the 
State court by Joseph Roman, a brother of the widow above named, 
as administrator of the estate of his deceased brother-in-law, who was 
an alien residing in the state of Pennsylvania, and who was killed in 
Pennsylvania upon the 13th day of February, 19 IL The record shows 
that he left surviving a widow and three children, 19, 17, and 6 years 
of âge. Thèse children are citizens of the United States, having been 
born in Pennsylvania, where they hâve lived with their mother up 
to the présent -time. Letters of administration were taken out in Kings' 
coLinty by the brother-in-law, and, so far as we are concerned with 
their effect, the property which he sought to administer was the cause 
of action arising from the brother-in-law's death. 

Under the laws of New York a cause of action for death vests in 
an administrator or personal représentative. In Pennsylvania, under 
the law of 1851 (Act April 15, 1851 [P. L. 674]), a cause of action for 
death was given to the widow of a person killed in the state. In 1855, 
a statute (section 1, P. L. 309 ; Act April 26, 1855) was passcd pro- 
viding that the husband, widow, children, or parents of the deceased 
should be entitled to recover damages upon a cause of action such as 
that just referred to, and that the sum recovered is to be shared with 
the children in the proportion in which they would take a personal 
estate in the case of intestacy. In the case of Haughey v. Pittsburg 
Ry. Co., 210 Pa. 367, 59 Atl. 1112, it was held that the act of 1855 
did not amend the law of 1851, and that a cause of action vested only 
in the widow, who would be considered as trustée for the proper dis- 
tribution of such sum as might be recovered. 

It is unnecessary to discuss thèse propositions, as the law of Penn- 
sylvania was settled by the Haughey décision, and the rights of chil- 
dren citizens given by the law of 1855 would be controlled by the rights 
of their alien parent. Subsequently section 8 of article 17 of the 
Anthracite Mining Law, by the amendment of 1891 (P. L. 1891, p. 
207), gave a right of action to the widow and lineal heirs of the de- 
ceased, in the case of death arising from acts covered by the mining 
law. FoUowing the reasoning of the Haughey Case, the cause of ac- 
tion then vested only in the widow, but for the persons who were de- 
clared by the mining law to be entitled to the recovery. 

The défendant appeared generally and removed the action instituted 
by Joseph Roman, as administrator, into the United States court, upon 
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papers alleging that the plaintiff was a résident of New York and the 
défendant a résident of the state of Pennsylvania. The défendant 
then interposed an answer, in which it generally denied liability, 
charged contributory négligence on the part of the deceased, as well 
as the négligence of fellow servants of the deceased. This answer also 
denied the allégations of employment, and would seem to deny the al- 
légation of death. It admits the résidence of the défendant in the 
State of Pennyslvania and its control over the mine in which the ac- 
cident occurred. 

Later an amended complaint was served, which did not change any 
other matters with which we hâve to do, but set up ceitain provisions 
of the laws of Pennsylvania, and then proceeded to allège that the nég- 
ligence of the défendant damaged the estate of the deceased and his 
heirs and next of kin in the sum of $25,000. It was also alleged that 
the plaintiff's intestate left him surviving a widow and heirs and next 
of kin and other persons entitled to a distributive share of his estate 
under the laws of descent and distribution of Pennsylvania and New 
York. 

The defendant's answer to the amended complaint repeated the dé- 
niais stated in the original answer, except that it was admitted that 
the deceased had been employed by the défendant as a miner in the 
designated mine and that he had received the injuries causing his 
death therein. The allégations relating to fellow servant were omit- 
ted and the case came to trial. The défendant moved for dismissal 
of the cause of action, as soon as the jury had been sworn, and before 
the plaintiff opened his case. This motion was based upon the al- 
légation that the plaintiff described himself in the complaint as ad- 
ministrator and did not say that he was a citizen of New York. This 
objection was overruled, upon the ground that the administrator ap- 
pointed in this county was necessarily in his légal capacity a citizen 
of New York, and the défendant then moved to dismiss on the ground 
that an administrator in New York could not maintain an action based 
upon the death of a résident of Pennsylvania, where the death oc- 
curred in Pennsylvania, and where the défendant was a citizen of that 
State. 

[1,2] It is apparent that the action granted by section 1902 of the 
Code of Civil Procédure of New York could not include a cause of 
action vested in individuals residing in Pennsylvania. The theory of 
the New York statute is that the estate — that is, the claim — is présent 
within the jurisdiction of the laws of New York. The theory of the 
Pennsylvania statute is that a cause of action vests directly in the per- 
sons entitled. It is not a derivative action, arising from injury to the 
estate by the loss of the cause of action which would hâve been vested 
in the décèdent, if he had survived the accident. Nor is it a mère 
statutory statement or enactment of the contract obligation to answer 
for damage to the estate through the injury or death of the individual. 
This distinction is now well settled throughout the United States, fol- 
lowing the décisions of the E^^nglish courts with référence to Lord 
Campbell's Act. 

[3] As was held in Chsaitas v. Lehigh Valley Coal Co., 174 App. 
Div. 600, 161 N. Y. S. 665 (App. Div. 2d Dept., 1916), an action by an 
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administrator is not the same as an action by the pcrson entitlëd in his 
own name. Alessandrelli v. Arbogast (D. C.) 209 Fed. 126 ; Alexander 
V. Wilkes-Barre Ry. Co. (D. C.) 235 Fed. 461. In the Chsaitas Case 
the court, however, held in effect that the maintenance of an action by 
an administrator could not be taken advantage of after liis death by 
the individuals actually entitlëd, even thoiigh the action by the admin- 
istrator had been institnted in accordance vvith New York law. The 
court held that the action by the individuals, even though institnted 
according to New York law, depended upon a cause of action granted 
by the laws of Pennsylvania, and that the causé of action had been 
lost by the abatement of the action which had for a time been pending. 

But the case of Spokane & Inland R. R. v. Whitley, 237 U. S. 487, 
35 Sup. Ct. 655, 59 L. Ed. 1060, L. R. A. 1915F, 736, holds that suit 
by an administratrix in Tennessee, who claimed a cause of action for 
death to be part of the decedent's estate, and who therefore brought 
suit in the state of Washington as such administratrix, and recovered 
judgment against the railroad company (which appeared and contested 
the merits of the action, without raising the question of jurisdiction), 
did not furnish a valid objection to the maintenance of an action by a 
mother, who (under the laws of Idaho, where the death occurred) was 
entitlëd to one-half the cause of action or the damages recovered. The 
court held that the persons entitlëd to sue were those actually made 
beneficiaries. To the same effect is Keystone Coal & Coke Co. v. 
Fekete, 232 Fed. 72, 146 C. C. A. 264. 

In the présent case the persons actually entitlëd to sue are, under the 
coal mining law of the state of Pennsylvania, the widow, for herself 
and the lineal heirs of the deceased. Where a représentative is enti- 
tlëd to sue, he is only a trustée for the heirs, and "when suit is duly 
brought by the trustée under such a statutory trust, it is a necessary 
and conclusive presumption that the trust wiil be executed and that 
the rights of the beneficiaries as fixed by the statute which created 
the obligation will be recognized by ail courts before whom the ques- 
tion of distribution may come. Dennick v. Railroad Co., 103 U. S. 
Il, 20, 26 L. Ed. 439. It follows necessarily that, if the administratrix 
has authority to sue on behalf of the heirs, and if the administratrix 
recovered a judgment as trustée by virtue of that authority, that the 
judgment would be a bar to an action by the heirs. "The personal 
représentative is not entitlëd to recover, unless it be shown that the 
designated beneficiaries hâve sanctioned the bringing of the action." 
Spokane Inland R. R. v. Whitley, supra. 

In Kluchnik v. Lehigh Valley Coal Co., 228 Fed. 880. 143 C. C. A. 
278, the court did not pass upon the possibility of bringing in an ad- 
ditional party or of substitution of one party for another in an action 
pending at the time, citing Reardon v. Balaklala Consol. Copper Co. (C. 
C.) 193 Fed. 189. In the Kluchnik Case the action had abated before 
any attempt to amend was made, and the statute of limitations had also 
run before this time. That situation was the same as was presented in 
the Chsaitas Case, supra, and differs from Benyak v. Lehigh Coal & 
Navigation Co., 166 App. Div. 829, 152 N. Y. Supp. 329. in a similar 
way. 
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[4] In the présent action the parties are alive and the action is pend- 
ing unabated. In so far as it can be considered a cause of action given 
by the Pennsylvania statute,it was broiight in New York because of 
a misunderstanding of the meaning of the New Yorlc law, which gives 
the cause of action to the personal représentatives, where the death 
•occurred in the state of New York. Under thèse circumstances the ac- 
tion was brought in the state court. The défendant appeared and re- 
moved upon the ground that it was a foreign corporation. No spécial 
appearance v/as made ; the answer denied liability, alleged the act of a 
fellow servant, and set up the défense of contributory négligence.- 
The amended complaint and answer to the ainended complaint do not 
alter the situation. The défendant has therefore waived any right to 
object to the manner of service of the process by which the action was 
started. He has waived the right to object to the maintenance of the 
action in the United States court, provided the court has jurisdiction 
over the subject-matter of the cause of action. Lehigh Valley Coal 
Co. v. Yensavage, 218 Fed. 547, 134 C. C. A. 275; Lehigh Valley Coal 
Co. V. Washko, 231 Fed. 42, 145 C. C_. A. 230. 

[5] The défendant has waived the right to object to the jurisdiction 
of the court over the person of the défendant, so long as the plaintiiï 
is a citizen of the state of New York. But under the décision in the 
Washko Case, supra, as well as in the Yensavage Case, supra, the dé- 
tendant has the right to raise any issue as to citizenship, when the fact 
iirst becomes known to the défendant. If it should appear that the 
plaintiff was an alien, the défendant then has the right to stop the tri- 
al, withdraw his answer, interpose a plea, require a summary hear- 
ing upon the plea, and, if his plea be overruled, or decided against him. 
the défendant has the right to take an exception, and, under compul- 
sion from the court, proceed to try the case upon the merits, without 
further waiver of his rights, if it ultimately appears that the court had 
no jurisdiction to do anything in the case. 

[6] In the case at bar the original plaintiff was a résident of New- 
York and a citizen of that state. The moment the complaint was 
amended, it appeared that the wife and children had some interest, and 
that the administrator had no separate cause of action. The amended 
answer made no attempt to withdraw the gênerai appearance of the 
défendant, or to plead lack of jurisdiction of this court. The défendant 
knew that the minor children were citizens and résidents of Pennsyl- 
vania. The défendant knew that, if the mother was a citizen, this court 
would hâve no jurisdiction over the cause of action between citizens 
of Pennsylvania, nor could such jurisdiction be conferred by consent. 
But if the mother should prove to be an alien, then under the Washko 
and Yensavage Cases, the défendant was bound to object to jurisdic- 
tion and withdraw its gênerai appearance at once. As was said in 
the Yensavage Case, she was presumed to be an alien, as the wife of 
an alien employé of the défendant. But the défendant, which had 
been also the défendant in the Yensavage and Washko Cases, did not 
then realize the necessity of immcdiately acting on its knowledge that 
the person really entitled to maintain the suit was an alien, and did not 
object to being sued in this district. It answered on the merits as to 
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the accident, and did not urge the obvious défense that an adminis- 
trator had no such cause of action. This is no ground for criticism, 
and was within the defendant's rights, but was a waiver of objection 
to suit in this district, if the suit could be taken advantage of by the 
widow, as held in the Spokane R. R. Case, supra. 

It is necessary to hold, therefore, that the motion for substitution 
of party plaintifï and to further amend the complaint should be grant- 
ed, as the right to object to jurisdiction over the défendant in this 
district, for the cause of action given by the Pennsylvania statute, 
bas been waived. If the children were plaintifïs, or if the children and 
their mother were the persons entitled to bring the action (assuming 
that the minor children could sue in propriis personis), it would be 
proper to remand the case to the state court, which niight hâve juris- 
diction over a suit brought by nonresidents against a défendant, if the 
défendant were properly brought into court, whether the nonresident 
plaintiffs be citizens or aliens, and whether they be inhabitants of the 
same state as the défendant or not. 

But the children are minors, and by the law of 1851 the cause of 
action should be alleged as vested in the mother, if she be living. The 
effect of section 8 of article 17 of the Mining Law is to specify those 
entitled to share in distribution, and under the Haughey Case, supra, 
does not change the enactment that the suit shall be brought in the 
name of the mother. 

The présent plaintifï, the mother, an alien, can sue the défendant 
in this district, when the défendant bas failed to plead an objection to 
jurisdiction over the défendant and over the cause of action upon serv- 
ice of the amended complaint, and has expressly removed the case into 
this court, where such waiver gives the court the right to hear the case. 

The objection to the motion to amend the complaint will be over- 
ruled, and the motion to amend granted. 



SAWIOKAS Y. SINGER MFG. CO. 
(District Court, E. D. New York. Aprll 24, 1917.) 

1. Courts <S=345 — United States Courts — Jukisdiction — Waiver of Objec- 

tions. 

A waiver by gênerai appearancé in a fédérai court merely covers tlie 
right to object to the district in which a case of which United State» 
Courts generally hâve .lurlsdietion should be heard. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 917.] 

2. Eemoval of Causes tS=3ll2 — JuRiSDicTioisr — Waiver of Ob.iections. 

Where, in an action bj a résident of New York against a New Jersey 
corporation in a New York court, plaintifC alleged nothing as to his 
citizenship, but défendant, on an allégation that plaJntiff was a citizen 
of New York, removed the case to the fédéral court, it could not, on dis- 
covering that he was an alien, claim surprise, and object to a trial of the 
case in that district. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 238.1 

@=3For otber cases see same toplc & KEY-NUMBER in ail Key-Numbsred DigesU & Indexe» 



SAWICKAS V. SINGER MFG. CO. 601 

3. Pleadikg <S=3lll — Plea to Jurisdiction — Eight ïo Answee on Meeits. ■ 
In an action in a, New York court against a New Jersey corporation, 
plaintiff alleged nothing as to his citizenship, but défendant, on an allé- 
gation that plaintiff was a citizen of New York, removed the case to the 
fédéral court. On learning that plaintiff was an alien, défendant by per- 
mission withdrew its gênerai appeacance and pleaded specially that tlie 
action could not be malntalned in the fédéral court for that district, Held 
that, whlle judgroent upon the plea should go for plaintiff, défendant 
should not be penalized for raising the question of jurisdlction, but should 
be allowed to reinstate Its answer and bave a trial on the merits, as 
plaintiff in effeet concealed the information that he was an allen. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 234-236.] 

At Law. Action by Johii Sawickas against the Singer Manuf actur- 
ing Company. On plea to the jurisdiction of the court. Judgment 
for plaintifif, with leave to défendant to reinstate its answer on the 
merits. 

Baltrus S. Yankaus, of New York City, for plaintiff. 

Ver Planck, Prince & Flanders, of New York City, for défendant. 

CHATFIELD, District Judge. The plaintiff sued in the Suprême 
Court of Richmond county, alleging that the défendant was a corpora- 
tion résident in the state of New Jersey, but stating nothing as to the 
citizenship or résidence of the plaintiff. The défendant appeared and 
answered generally, and upon an affidavit supplied by itself, alleging 
that the plaintiff was a citizen and résident of New York, obtained re- 
moval into this court. Upon the trial it developed that the plaintiff 
was an alien. The défendant theri moved to withdraw its gênerai 
appearance and answer, and to plead specially that the action could not 
be maintained in this district and court. 

Upon considération of this motion, under authority of Lehigh Valley 
Coal Co. V. Washko, 231 Fed. 42, 145 C. C. A. 230, and Lehigh Valley 
Coal Co. V. Yensavage, 218 Fed. 547, 134 C. C. A. 275, the court grant- 
ed the application. The plea was entered and called for hearing be- 
fore a jury. The plaintiff offered évidence tending to show that, at 
the time the case was removed, the défendant, through its agents and 
servants, had knowledge that the plaintiff was an alien and had not re- 
sided in the United States the requisite five years, so that he could 
hâve become a citizen, if he had so desired. Before the plea could be 
submitted upon this testimony, the plaintiff withdrew the testimony 
from the record and asked to hâve the case disposed of upon the juris- 
dictional question presented by the record alone. The défendant con- 
curred in this application, and the plea was therefore disposed of upon 
the joint motion to direct a verdict. 

As the minutes will show, some portions of three or four days had 
been already occupied in considération of this case, and the question of 
jurisdiction required an examination of the record and considération 
of authorities, for which an adjournment was requested. The court 
therefore directed a verdict upon the plea for the défendant, in order 
to release the jury, and immediately entertained a motion by the plain- 

£=3For oUier cases sea same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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tifï to set aside the verdict and to give judgment for the plaintiff upon 
the plea; both sides waiving the drawing of another jury. This motion 
lias now been submitted upon the briefs ând considered upon the en- 
tire record, 

The case is not complicated by an allégation in the pleadings on the 
part of the plaintiff that he was either a résident or citizen of the state 
of New York, and the only information as to the plaintiff's status was 
based upon the defendant's affidavit that the plaintiff was a "citizen 
of New York," because he was residing in Staten Island. 

The record on removal shows that he had gone to work for the 
défendant only a short time before that, and the obligation rested upon 
the défendant, before removing the case, to consider the effect of such 
removal. If the défendant had appeared specially, or had relied upon 
the plaintiff's statements, then surprise might hâve been occasioned by 
a sudden change on the plaintiff's part in claiming to be an alien. But 
a suit by a résident of another state, or a suit by an alien, could be 
maintained in this court, if the défendant appeared generally and re- 
moved the case into this court, with knowledge of those facts. Ex 
parte Wisner, 203 U. S. 449, 27 Sup. Ct. ISO, 51 L. Ed. 264; In re 
Moore, 209 U. S. 490, 28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 
1 164 ; Western Loan Co. v. Butte & Boston Min. Co., 210 U. S. 368, 28 
Sup. Ct. 720, 52 L. Ed. 1101 ; Maie v. Atchison, etc., Ily., 240 U. S. 
97, 36 Sup. Ct. 351, 60 L. Ed. 544. 

[1] A, waiver by gênerai appearance merely covers the right to 
object to the district in which the case should be heard, as the United 
States courts generally, under the Constitution and statutes, hâve juris- 
diction of such cases. Maçon Grocery Co. v. Atlantic Coast Line, 215 
U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. 300, and the cases cited supra. 

[2] The défendant did not even seek to save its right to contest the 
plaintiff's failure to allège citizenship or résidence. It saw fît to supply 
the lack, and to draw its own conclusion as to the citizenship of the 
plaintiff from his place of résidence. If the défendant had drawn the 
other conclusion, viz., that a person who had been in the country for a 
short time only, who had been bom abroad, and who resided in New 
York rather than in New Jersey, was presumptively an alien résident 
of the state of New York, and if upon that allégation the défendant 
had asked the removal of the case, it would certainly hâve constituted 
a waiver to object to being sued in this district, when the défendant in- 
terposed a gênerai appearance and answer. 

It must be held, therefore, that the défendant was not in a position 
to claim surprise, and was not in a position to object to the trial of the 
case upon the merits, in this district and in this court, after it had 
expressly sought to get the case into this court for trial, and out of a 
court in which the casé might hâve been heard, if no élection or appli- 
cation for removal was made by the défendant. 

[3] The verdict, therefore, should be set aside, and a new trial or 
hearing had of this issue. Inasmuch as both parties waived the ques- 
tion of drawing another jury, and as the question is purely one of law, 
judgment upon the plea should go for the plaintiff, with costs to await 
the event of the action upon the merits. However, the plaintiff did not 
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présent a proper complaint, and in effect concealed the information 
that he was an alien, and the défendant should not be penalized for 
raising the question of jurisdiction, but should be allowed to reinstate 
bis answer and hâve the case tried upon the merits. 

For this purpose, upon the entry of judgment upon the plea, the 
defendant's answer may be reinstated, and the case put upon the triai 
calendar for calL 



In re FRIEDMAN. 
(District Court, E. D. New York. March 30, 191T.) 

1. SpECIFIC PEUFORMANCE ©=&i — ESSENTIAtS. 

The physical delivery of a bond and mortgage, with an agreement to 
pass title, is suffi cient basis for an action of spécifie performance. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dîg. §§ 
249-2Ô6.] 

2. MORTOAGES iS=>2Cl — ASSIQNMENT — NOTICE " OF EqUITIES POSSESSION BY 

TllIRD PERSON. 

Where a bank had physical possession of a bond and mortgage under ai; 
agreement to pass title, one taklng an a.sslgnmont of the same without 
delivery of the Instrument will take subject to notice of tlie ban».'s 
equities. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 693.] 

3. Bankruptcy iS=151— Trustées — Eiqhts of. 

Where a bankriipt delivered a bond and mortgage under an agreement 
to pass title, creditors hâve no greater rights tliereiu than the banknipt, 
and the trustée in bankruptcy would be no more than a subséquent 
ilenor to the rights of the bank. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 193.] 

4. BANKBUPTcy <S=>154 — Set-Off — Primaut Debt. 

A borrower delivered to a bank a second mortgage, vv-hich the bank 
recel ved as bis attorney In fact, agreelng to apply payments on the 
mortgage against the debt Subsetiuently the borrovyer became banknipt, 
Held, that the bank had the rlght to use, as against the prlmary debt 
due from the borrovver, payments received on the mortgage, as a bank 
has the right to apply deposits and other securltles to the payment of 
Indebteduess due It. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 451^55.] 

5. Bankruptcy ©^ISGll) — Cbeditobs — Rights ok. 

A bankrupt, who atteinpted to secure a loan from a bank by depositlng 
as collatéral a second mortgage, the bank belng prevented by lavv from 
taklng the second mortgage as collatéral, entered into an agreement with 
the borrower that it should reeeive the same as bis attorney in fact or 
agent, and protect Itself by collectlng the installments due and usiiig them 
to discharge the debt. Helé that, after bankruptcy, the bank, while it 
might be deemed a secured credltor, was not entitled to an assignnient of 
the mortgage by the trustées as a matter of law, and could not compel 
such asslgnment; the trustée having the option of disposing of the 
mortgage and discharging the claim of the bank, or having such claim 
attach to the proceeds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 319.] 

â=3For otber cases see same toplc & KEY-NUMBER lu aU Key-Numbered Dlgests & Indezoa 
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In Bankruptcy. In the matter of the bankruptcy of Jacob Fried- 
nian. On pétition for assignment of a bond and mortgage. Pétition 
denied, without préjudice to other proceedings. 

Wingate & Cullen, of New York City (T. Ellett Hodgskin, of New 
York City, of counsel), for petitioner. 
Frank H. Reuman, of New York City, for trustée. 

CHATFIELD, District Judge. [1] The bankrupt attempted to 
make a loan with the petitioner by depositing as collatéral a second 
rnortgage, which he held upon the property of a third person, in the 
amount of $1,000. The loan which the bankrupt was negotiating 
amounted to $1,000, and the petitioner, being prevented by law from 
taking second mortgages as collatéral, but having a perfect right to 
act as attorney in fact, or as agent for the borrower, agreed to loan 
him money upon his note, and to protect itself by collecting for him 
the installments due upon the second mortgage. which he would then 
use to pay the amount due upon the note. At the présent time one 
or two of the installments upon the second mortgage hâve been paicl 
and were credited to the borrower's account, and he in turn used them 
before bankruptcy as a payment upon the note, which was reduccd 
correspondingly in amount. This enabled the trust company to com- 
ply with the law, in that they carried the loan and met the requirements 
of the banking law, without counting doubtful or forbidden collatéral; 
but they at the same time had in their possession property which, if 
necessary, they had the right to hold, and to look to it, if collection of 
the note became necessary. The physical delivery of the bond and 
mortgage, with an agreement to pass title, is sufficient basis for an 
action of specitic performance. Urbansky v, Shirmer and Others, 
111 App. Div. 50, 97 N. Y. Supp. 577. 

[2, 3] If a party takes an assignment of a bond and mortgage with- 
out physical delivery (which cannot be given so long as the papers 
are in the possession of the bank), he would not get good title, but 
would take subject to notice of the bank's equities. Creditors get no 
more rights than the bankrupt had, and the trustée in bankruptcy would 
be no more than a sulîsequent lienor to the rights of the bank. 

[4] We come back,' therefore, to the original proposition, that the 
bank had in its possession, coupled with a power of attorney for a 
certain purpose, property which had not been assigned or transferred 
to the bank as collatéral, but which could not be obtained from the 
bank without demand, and which the bank had the right to proceed 
against in case of need to collect its debt. From this would arise the 
ordinary proposition of set-off. The primary debt to the bank upon 
the note is one provable in bankruptcy, and as against this the bank 
has the right to use deposits (Studley v. Boylston Bank, 229 U. S. 
523, 33 Sup. Ct. 806, 57 L. Ed. 1313; N. Y. County Bank v. Massey, 
192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 380), and also any obliga- 
tions or securities which are in its hands for future collection, and 
without a spécifie agreement to apply them for the purpose of third 
parties (In re Radley Steel Const. Co. [D. C] 212 Fed. 463). 
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[5] It would seem that the bank is thus made a secured credîtor 
to the extent of the right of set-off. But the bank's rights, on the 
other hand, are no greater than before. They are net entitled to an 
assignment of the bond and mortgage by the trustée as an abstract 
proposition of law. If the mortgage is paid, it will rest between the 
bank and the trustée as to the application of the proceeds. If the 
trustée wishes to dispose of the bond and mortgage and pay ofï the 
claim of the bank thereon, or to hâve the claim of the bank attach to 
the proceeds, such an order would respect the bank's rights. 

The bank can evidently seek to make the most advantageous dis- 
position of its présent right to hold the mortgage, by proceeding to 
hâve it made available for purposes of set-ofï, on application to this 
court and on notice to creditors. This would immediately compel 
the trustée to détermine whether or not the creditors would authorize 
him to transfer the bond and mortgage to the bank for collection, with 
an agreement to account for the proceeds, or whether lie should seek 
to realize upon the mortgage and account to the bank for the total 
amount due. 

The motion for a flat assignment of the bond and mortgage must 
be denied, without préjudice to such action by either the bank or the 
trustée as may prove necessary in order to protect the bank in apply- 
ing the installments and principal of the bond and mortgage in ac- 
cordance with its right to use this as a set-off. 



PLETTENBERG, HOLTHAUS & CO. v. I. J. KALMON & CO. et al. 

(District Court, S. D. Georgia, W. D. May 21, 1917.) 

Wae iS=>10(2) — Effect of Pee-existing Civil Rights — Pending Suit by 
Alien Enemy. 

A suit, properly Instltuted in a fédéral court by an alien against a 
citizen of the United States, will not be dlsmlssed because plaintiff sub- 
sequently becomes an alien enemy, by reason of the déclaration of war 
between the United States and the governnient of which he is a subject, 
but may be suspended on motion of défendant during the contluuance of 
the war. 

[Ed. Note.— For other cases, see War, Cent. Dig. |§ 31-36.] 

At Law. Action by Plettenberg, Holthaus & Co. against I. J. Kal- 
mon & Co. and others. On plea by défendants. Overruled. 

Hardeman, Jones, Park & Johnston, of Maçon, Ga., for plaintiffs. 
John B. Harris and Andrew W. Lane, both of Maçon, Ga., for de- 
fendants. 

SPEER, District Judge. The plea hère interposed is that the plain- 
tiffs are subjects of the impérial government of Germany, and, for the 
reason that they are now alien enemies, their action against citizens of 
the United States cannot be maintained. The f acts set up being admit- 
ted, the défendants, for the reasons stated, ask that the case be dis- 
missed. 

^sàFor other casws see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexe» 
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The plaintiffs, German subjects, had long been engaged in this coun- 
try and Germany as cotton merchants. They had extensive dealings 
with American merchants and with the défendants, and hâve sued to 
recover from the latter a balance of $18,902.85, besides interest, and 
other sums alleged to be owing to them. They brought their action, 
and it was pending, before the Président proclaimed that the Ger- 
man government was at war with the United States. The plaintiffs 
réside in Germany. 

It is true that there are strong légal inhibitions against the com- 
mencement or maintenance during the war of a suit or action by an 
alien enemy. The controlling reason of this is that, if the alien enemy 
prevails and obtains judgment, it will obviously add the sum he recov- 
ers to the resources of the power of which he is a subject, then hostile 
to the country whose court he seeks. 

Hère, for instance, the large values the plaintiffs might recover from 
Americans would serve to enhance the strength of an alien and inimical 
power. The inhibition is, however, coextensive only with the war. It 
<loes not abate an action or suit begun while the courts are open to 
aliens. Hère the organic law extends the judicial power to controver- 
sies between aliens and citizens of the United States. The action, in- 
stituted before hostilities began, was properly brought. It may be 
maintained, but to the extent only that it does not contribute strength 
to enemies of our country. 

The only case in conflict with this view, cited by the learned counscl 
for the défendant, is Howes, Hyatt & Co. v. Chester & Co., 33 Ga. 
page 89. . There a suit, begun by a résident of New York before hos- 
tilities between the United States and the Confederate States, was by 
the Suprême Court of Georgia ordered to be dismissed. Since, how- 
ever, it turned out in the end that no alien enemv was before the court 
(Texas v. White, 7 Wall. 700, 19 L. Ed. 227), the opinion must 
be regarded as académie, or at least, notwithstanding the great au- 
thority of the court pronouncing it, not controlling in a court of the 
United States. Besides, it seems in conflict with Owens v. Hanney, 9 
Cranch, 179, 3 L. Ed. 697. That, too, was a case from this state. The 
action had been brought by a British subject against a citizen of the 
United States, and judgment obtained in 1811. An appeal was 
taken, and war was declared with Great Eritain on June 18, 1812, and 
contimied at the time the case was argued in the Suprême Court. It 
appears from the report that counsel for the American litigant argued 
that the plaintiff was an alien enemy, and for that reason the court 
ought not to affirm the judgment against a citizen of the United States. 
It was affîrmed, however, through Chief Justice Marshall. 

True, the Chief Justice said nothing on the précise point hère in- 
volved. It may not, however, be doubted that it was considered by 
the illustrions jurist, who had been the associate of Patrick Henry in 
the mémorable trial, Ware v. Hylton, 3 Dali. 199, 1 L. Ed^ 568, in 
which they jointly sought to defeat enforcement of the British debts. 
Besides, with the évolution of law, the courts of the English-speaking 
peoples exhibit greater magnanimity in affording opportunity of re- 
dress to alièn enemies; Notwithstanding a ruling of Sir Williaro 
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Scott, afterwards Lord Stowell, made in 1799, to the contrary, the 
British prize courts of to-day hear any alien enemy asserting rights 
under a convention of The Hague Peace Conférence. Shall the courts 
of the United States then wholly deny a hearing to one, not such when 
he hère sought redress, but who has since become an alien enemy ?_ To 
do this would not, in my judgment, accord with the spirit of our insti- 
tutions, nor with the spirit of our government, which disclaimed hos- 
tilities to the German people when it proclaimed war in défense of 
freedom and of a common humanity. 

My conclusion, therefore, is that the action should not be dismissed, 
but merely be suspended while hostilities continue. This may be 
readily accomplished by orders continuing the proceeding from term 
to term, or until the déclaration of peace. 



In rc AVOCA SILK CO. 

(District Court, M. D. Pennsylvaula. May 5, 191T.) 

No. 3017. 

Bankuuptcy <g=>228 — Review of Orders of Référée — Necessity of Pétition. 

Under Biinkruptcy Act .luly 1, 1S98, c. 541, § 39 (5), 30 Stat. 555 
(Comp. St. 1916, § 9623), requiring référées to inake up records embodylnj; 
the évidence when requested, together with their tindings, and transmit 
them to the judge, and General Order In Bankruptcy No. 27 (89 Fed. xi, 32 
C. C. A. xxvll), providing that, when any person desires a review ol an 
order of the référée, he shall file with the rei'eree his pétition therefor, and 
the référée shall forthwith certify the question presented, the summary 
of the évidence, and his finding and order, when no pétition Is flled for 
review, and the référée therefore makes no eertilicate of the évidence, etc. 
there can be no review. 

[Ed. Note. — For other cases,' see Bankruptcy, Oent. Dig. § 387.] 

In Bankruptcy. In the matter of the Avoca Silk Company, bank- 
rupt. On exceptions to referee's report of audit. Report confirmed. 

T. Archer Morgan, of Scranton, Pa,, and Jas. L,. Morris, of VVilkes- 
Barre, Pa., for exceptants. 

Charles B. Little, of Scranton, Pa., and John R. Reap, of Avoca. 
Pa., for trustée for purchasing bondholders. 

WITMER, District Judge. Exceptions to the allowance by the 
référée of certain crédits claimed by the trustée in his accotmt were 
filed, and thèse exceptions, together with the account of the trustée 
as audited, hâve been brought hère for considération. Neither the 
findings or conclusions of the référée on which he bases his order, 
nor the summary of the évidence supporting the same bave been sup- 
plied. Apparently the référée has not been requested to certify 
as intended where parties find themselves aggrieved by his décision. 
The necessary and required information for intelligent solution of the 
matter, resulting in the order of which complaint has been made want- 

®:3For ottier cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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ing liere, is sufficient proof of the wisdom of the method of practice 
adopted iri bringing before tlie court matters within the jurisdictioii 
of the référée requiring review by the judge of his orders. 

General Order in Bankruptcy No. 27 (32 C. C. A. xxvii, 89 Fed. 
xi) provides that : 

"Wlien a banljrupt, creàîtor, trustée or other person sball désire a review by 
the judge of any order made by tlie référée, he shall file wjth the référée hla 
pétition therefor, setting out the error complained of, and the référée shall 
fortlivvitli certify to tlie judge the question presented, a summary of the évi- 
dence relating thereto, and the flnding and order of the référée thereon." 

This order is based upon the fifth paragraph of section 39 of the 
Bankruptcy Act of 1898, which, among other duties of the référée, 
requires tliat they shall make up records — 

"embodying the évidence, or the substance thereof, as agreed upon by the 
parties in ail contested matters arising before them, whcnever requested to do 
HO by either of the parties thereto, together with their findings thereln, and 
transmit them to the judge." 

The statute provides for a review by the judge of the orders or 
findings of the référée, and the order détermines how this review 
may be obtained by the aggrieved party, and what the duties of the 
référée are pertaining to such. The former directs the référée to act 
upon request of interested parties, and the latter suggests that he 
shall act on pétition filed, setting out the error complained of. The 
pétition for review is hère wanting, and this accounts for the want of 
a certificate from the référée. The required pétition becomes the 
foundation of authority and cannot be dispensed with in proceedings 
to review. When filed, the référée is bound to certify; without it 
there is no authority to review. In re Rebecca Schiller (D. C.) 96 
Fed. 400, 2 Am. Bankr. R. 704; Matter of Octave Mining Co. (D. 
C.) 212 Fed. 457, 32 Am. Bankr. R. 474; In re Clark Coal & Coke Co. 
(D. C.) 23 Am. Bankr. R. 273, 173 Fed. 658; In re Russell (D. C.) 5 
Am. Bankr. R. 566, 105 Fed. 501 ; In re Hawley (D. C.) 8 Am. Bankr, 
R. 632, 116 Fed. 428; In re Carlile (D. C.) 199 Fed. 612, 29 Am. 
Bankr. R. 377; In re Gitkin (D. C.) 164 Fed. 71, 21 Am. Bankr. 
R. 111. 

The report of audit of the trustee's account prepared by the référée, 
a.nd as presented, is confirmed finally. 
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HENSLEB V. WEST KENTUCKY COAL CO. et al. 

(Circuit Court of Appeals, Sixtli Circuit. May 8, 1917.) 

No. 2928. 

I. Mabitime Liens ®=»37 — Claims Against Vessels — Priouity. 

H. let J. tiave .$3,500 wltti wliicli to purctiase a steamer, and took from 
him an instrument reelting tliat tlils sum was due H. and was to be used 
solely for the purctiase of the steamboat, and that H. was to own tlie 
steamboat until $1,500 was paid and a note for tlie balance given. A blll 
of sale was taken in J.'s name, to whicli H. made objection, and later, 
after H. tiad become anxlous about the retum of bis money, J. gave liim a 
blll of sale, whlcli II. filed with the collecter of customs, also filing a 
managing owner's oath, reciting that the steamboat was his property. H. 
insured the vessel in his own name as owner, made inquiries about the 
boat's llabilities, and told certain creditors that he was its owner, direct- 
ing some of them to furnlsh it nothing except on his order. The boat 
burned, and he received the insurance money. Held, that H. was the 
owner of the boat from the tlme of its purchase, and his rights to the 
Insurance money were subordinate to the claims of seamen for services 
and of parties furnlshing supplies and materlals. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. §§ 58-70.] 

l. Shipping (@=330% — Claims Against Vessels — Peiority. 

A mortgage given by J. to H. on another steamer, reelting that it was to 
secure a debt for a cash ioan of $3,500 secured by a blll of sale on the 
first steamer, was not necessarily inconsistent with H.'s ownership, as 
the aniount named in a mortgage is not conclusive as to the indebtedness, 
and J. was morally liable to protect H. against loss. 

8. Admiralty <S=»27 — Libels in Peesonam. 

TTnder Act June 2?., 1910, c. 373, § 4, 36 Stat. 605 (Comp. St. 1916, § 
7786), providing, relative to liens on vessels, that nothing therein shall 
prevent a furnisher of repairs, supplies, or other necessaries from waiving 
his right to a lien, and Admiralty Rules 12 and 13 (29 Sup. Ot. xl), pro- 
viding that. In suits for supplies or repairs and for mariner's services, the 
llbelant may proceed against the ship, or against the master or owner in 
personam, where a ship burned, and the owner received the insurance 
money, persons having claims for services, supplies, and materials could 
proceed against him in personam. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. §§ 275-277.] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Libel in personam by the West Kentucky Coal Company and others 
against T. J. Henslee. From a decree for libelants, the libelee ap- 
peals. Affirmed. 

The appcllaTit libelee, Henslee, seeks a reversai of the decree of the District 
Court, in which it was found that he was tlie owner of, and not merely the 
holder ot a lien against, tiie steamer French, and that his rights to the in- 
surance paid on account of the burnlng of such steamer are subordinate to 
the claims of seamen for services and of others who furnished supplies and 
materlals for such vessel. Capt. Jacobs, belng désirons of purchasing the 
French to ply on the Tennessee river, applied for funds to effect such pur- 
pose to Henslee, a retired physician engagea in farming, merchandising, and 
banking business, but unacqualnted with boats and their navigation. In- 
fluenced somewhat by his son, a young man about 22 years old, Henslee fur- 
nished $3,500 on July 25, 1914, for which Jacobs gave him a certiflcate, drawn 
by the son, that "there is due T. J. Henslee the sum of $3,500 in cash, same to 

^=>For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digesta * Indexe» 
241 F.— 39 
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be used solely for the purehase of a steamboat called French, It belng agreecl 
the sald T. J. Henslee is to own said steamboat until cash to the amount of 
$1,500 bas been paid, and note of approved security for balance of $2,000 bas 
been rendered." Then and thereafter Jacobs owned no property except the 
steamer Aima, which was moi'tgaged, and a little home worth about $800 or 
$900. He purposed the immédiate organization of a corporation to take over 
the boat and maUe the $1,500 payment. Hls expectation and efforts In that 
behalf failed of fulfiUment, but were not abandoned prior to the boat's destruc- 
tion. Whether there was a further agreement resting in paroi, as Henslee 
claims, that the $1,500 should be repaid in 10 days and a secured note be 
given for $2,000, to mature in 6 months and bear interest at 10 per cent., is, in 
the View we take of the case, immaterlal, and need not be determined. The 
$3,500 were deUvered by Jacobs to one Berry, who, golng to Parkersburg, W. 
Va., purehased the French for $3,600, taking a blll of sale for the same in 
Jacobs' name, to which Henslee, when he learned of it, made some objection. 
Berry also loaned Jacobs $400, to be applied toward the purehase price and 
the equlpment necessary for taking the steamer to Paducah, Ky. Jacobs 
took possession of tbe boat at Louisville and thereafter retained posses,sioii 
of it until it bumed. The MU of sale and an affidavit made by Jacobs to 
secure the enroUment of the vessel, which attldavlt recites his sole ownership 
of it, were lodged by him In the office of the collecter of customs at Paducah, 
Ky. Jacobs put the boat into service, employed ail help, and ordered ail sup- 
plies and repairs, and contlnued at ail tlmes so to do. Having no working 
capital, he was dépendent on the boat's earnlngs for its opération. They 
were Insufficlent to meet the erpenses necessarily incurred. On substantially 
every trip made by the boat a stop was made at the landing nearest the Hens- 
lee résidence, on which occasions either the appellant or hls son, or both of 
them, met the boat to ascertain whether it was meeting its obligations. 
Henslee stated that he did not wish it to become indebted. Some effort was 
made to learn what its books showed as to its flnancial standing. He also 
was anxlous about the return of the $3,500 used in purchasing the boat, and 
it would seem that the point was reached at which he would hâve been willing 
to bave accepted part payment of that sum and security for the balance, or 
sufflcient security for the entire $3,500 even, if Jacobs had been able to make 
such payment or glve such security. As no payments were made, on Septem- 
ber lOth, at Henslee's request, Jacobs gave him a bill of sale for the French, 
which was flled with the coUector of customs 12 days later. On September 
12th, Henslee made a managing owner's oath, which récites that the French 
was whoUy his property and that Jacobs was at that time its master. This 
instrument was also flled with the coUeetor of customs on a date not shown by 
the record, but stated by counsel to be September 22d. On October 9th, at 
Henslee's instance, he was given a mortgage on the Aima, which was filed 
for record 20 days later. The mortgage récites that Jacobs is "justly In- 
debted to T. J. Henslee in the sum of three thousand flve hundred ($3,500) 
dollars upon cash loan of said sum, due one day from this date, which loan is 
at présent secured by blU of sale," on the steamer French. Jacobs, in speaking 
of the blll of sale and the mortgage, says : "I told him [Henslee] he could ovm 
this boat [the French] and I would give him a mortgage on the other boat 
until this thing was adjusted." Henslee further desired such protection aa 
Insurance of the boat would glve. Jacobs was unable to pay for it, but called 
at the agent's office in regard to the matter, as did also Berry and Henslee, but 
withdrew before the arrangement for Insurance was consummated and never 
saw the pollcy. On or about October 17th a pollcy for $3,600 was issued 
directly to Henslee, without any loss-payable clause. In response to the In- 
surance agent's inquiry as to the ownership of the vessel, Plenslee said that 
the papers were In his name. He ftaid the premium in part in cash and gave 
hls notes for the residue. On November Ist, by a letter signed by himself as 
"owner" and on November llth, by a llke communication signed in like man- 
ner, he notified a supply company and a coal company respcctively to sell 
nothing more to the French except on cash payment, statiiig in one of such 
letters: "We are organizlng a stock company and want ail bills square." 
About November Ist he personally called on three of the boat's creditors, 
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stating to each, or a représentative of each, that he was the owner of the 
boat, asked each for the sum due from It, and instructed two of them to sell 
nothing more to it except on hls order. On November 14th the French bumed 
to the water's edge and sank at the junction of the Tennessee and Sandy 
rivers, where the wreck stUl romains. On November 16th, two days after the 
loss of the vessel, his son, actlng under hls authorizatlon, wrote four creditor 
concerns for a statement of the sums due each from the French. The cer- 
tiflcate evidencing Jacobs' indebtedness to Henslee, dated July 25th, for the 
$3,500 advaneed, was found at the trial in the possession of Jacobs, but when 
and how it got there Is not clearly explained. Henslee realized nothing from 
his mortgage on the Aima, which was sold by the United States marshal. 
The Insurance money to the extent of ?3,248, being the sum named in the 
policy less certain agreed allowances, was pald to Henslee. Berry made no 
claim on the fund, but by common consent took the wreck at a valuatlon of 
$100, to be credited on hls $400 claim against Jacot>s. Claimants for supplies 
furnished, services rendered, and repairs made, liabllltles the greater part of 
whIch arose after Henslee became the reglstered owner of the boat, libeled 
Henslee; ail of the libels being in personam. Henslee by answer put in 
issue ail of the claims. The actions, after consolidation, were referred to a 
"spécial master," who reported in favor of the demands of the llbelants and 
found that Henslee was the owner of the French. The District Court over- 
ruled ail exceptions to and afilrmed the master's report, and held Henslee per- 
sonally llable to the several llbelants to the extent of their respective claims, 
with Interest Hénce this appeal. 

H. G. Hightower, of Cincinnati, Ohio, for appellant. 
J. G. Wheeler, of Paducah, Ky., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge (after stating the facts as above). [1] The 
correctness of the trial court's ruling dépends on whether Henslee was 
the owner of, or a mère holder of a lien against, the steamer French. 
The crudely drawn instrument which Jacobs signed and delivered to 
Henslee, when the latter parted with his money, is the product of a 
young man, inexperienced and unskilled in the préparation of légal 
documents. It first certifies that there is due from Jacobs to Henslee 
$3,500, which is to be-used solely to purchase the steamer. It then dé- 
clares that the parties haye agreed that Henslee shall own the boat un- 
til he is paid $1,500 in cash and given a note with approved security 
for the remaining $2,000. Jacobs did not hâve absolute control of the 
$3,500. His right and authority to expend or use it was restricted to 
the accomplishment of a single purpose — the purchase of the French. 
He was the instrumentality through which that vessel was to be bought. 
If he did not efïect a purchase, he was, by necessary implication, to re- 
turn the money to Henslee. If he purchased, Henslee instanter became 
the owner, and at the same time Jacobs' option to purchase sprang 
into existence. His liability to Henslee for the $3,500, which liability 
was akin to, if not precisely that of, an agent, would by the express and 
necessarily implied terms of the contract terminale when the steamer 
was bought, or, in case of failure from any cause to purchase it, when 
the money was redelivered to Henslee. Had the contract provided 
that Jacobs by the purchase should become the owner, then there would 
hâve been an absolute indebtedness from him to Henslee ; but, as Hen- 
slee was at the time of the purchase to become the owner, there could 
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not be. after the purchase was made, an indebtedness to him frora 
Jacobs, for the reason that Henslee's ownership and Jacobs' indebted- 
ness could not coexist. It was within the contemplation of both that 
the boat could be bought for $3,500, and that through a corporation, 
whose forming Jacobs purposed, the $1;500 would be promptly paid, 
at which time a note with approved security was to be delivered. The 
ownership of the boat would then pass to Jacobs or bis nominee. The 
intent to effect such an organization remained with Jacobs until the boat 
was destroyed, and was in Henslee's mind as late as November llth, 
as evidenced by his letter of that date in which he characterized him- 
self as "owner" of the boat. 

At the time the contract was made, Henslee knew or leamed of Ja- 
cobs' ownership of the Aima. It is not shown by a prépondérance of 
the évidence that such ownership influenced Henslee in his dealings 
with Jacobs. If, however, he made inquiry as to the status of the Ai- 
ma, he must hâve learned that it was incumbered by mortgage, which 
incumbrance, as disclosed by subséquent events, rendered worthless 
the subsequently acquired lien given on it. That Henslee, with his 
business expérience, should permit the title to the boat to pass to Ja- 
cobs and should loan what was regarded as the full amount of the pur- 
chase price on property to be used in a business, with which property 
and business he was unfamiliar, and should accept no évidence of the 
création of and of his right to a lien other than an unrecordable instru- 
ment, is improbable. It was more consistent with good business prac- 
tice that he himself should take title to the property and become and 
remain its owner until Jacobs should acquire it by purchase. That 
such was his agreement is reinforced by his complaint, early expressed, 
about the bill of sale having been made to Jacobs, instead of him- 
self. His solicitude for the consummation of the original proposed 
scheme, designed to relieve him of the ownership of the boat, and that 
it should not become indebted while his ownership continued, stimulat- 
ed him to inquire as to the boat's business on substantially every trip 
it made. He knew it was losing money and that Jacobs was withont 
means to meet its obligations, "rhe situation was such as to spur him 
to action. He therefore took a bill of sale whereby he divested Jacobs 
of ail indicia of title and lodged the same where it rightfuHy belonged 
— in himself. To secure the enrollment of the boat, he made oath that 
he was its sole owner and that Jacobs was its master, and consequently 
acting under the owner's authority. He inquired personally and by 
letter as to the boat's liabilities, informed certain of the creditors that 
he was its owner, directed some of them to furnish it nothing more 
except on his order, and, in his own name as owner, insured the vessel. 
His activities, which were such only as an owner would display, con- 
tinued even after the boat's destruction, and can be reconciled only 
with an intention on his part to satisfy the claims against it. Not until 
some time after it had burned did he ever assert that Jacobs was its 
owner and himself a mère lienholder. The original agreement between 
them was at some time returned to Jacobs, and at no time did Henslee 
hold any instrument, negotiable or nonnegotiable, evidencing an in- 
debtedness to himself from Jacobs. The logic of the situation required 
the return of the contract, because the purchase of the boat relieved 
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Jacobs of liability for the $3,500, and, on account of the option con- 
tained in it, he was entitled to its possession. 

[2] We are not unmindful that the mortgage given on the Aima re- 
cites that it is to secure a debt from Jacobs to Henslee for a cash 
loan of $3,500 secured by a bill of sale on the steamer French. This 
is not necessarily inconsistent with Henslee's ownership of that vessel. 
The amount named in a mortgage is not conclusive as to the indebted- 
ness, actual or contingent, that it secures. Jacobs had persuaded Hen- 
slee into an enterprise with the like of which the latter was unacquaint- 
ed. If Jacobs should take over the boat, Henslee was justly entitled 
to compensation for the use of his money from Jnly 25th until it 
should be returned to him, to the money paid for insurance, to protec- 
tion against the boat's indebtedness and such expense as might reason- 
ably be necessary for its care, maintenance, and disposition. If the 
option should not be exercised, and the boat be sold for less than 
enough to satisfy ail accrued and accruing claims and expenses over 
and above the amounts necessary to make Henslee whole, he would 
necessarily sustain a loss. Whatever may be said as to whether there 
rested on Jacobs any légal obligation to Henslee, there was an nnmis- 
takable moral obligation to protect him against loss. That Jacobs was 
actuated by such a worthy motive appears from his expressed willing- 
ness that Henslee should own the French, and should, in addition there- 
to, hâve a mortgage on the Aima, until the arrangement originally 
made could be carried out. That Henslee understood the piirpose 
of the mortgage to be such only as is above mentioned is evidenced 
by his subséquent acts and déclarations of ownership, and his, sub- 
séquent efïorts to ascertain the boat's , indebtedness in contemplation 
of its payment. Having regard to ail the facts and circumstances 
disclosed, we are constrained to hold that he was the owner of the 
French from and after the date of its purchase by Jacobs through 
Berry at Wheeling, and that the master and the trial court reached 
the correct resuit. 

[3] The libelants ail proceeded against the owner in personam. 
This they were at liberty to do. Admiraltv Rules 12 and 13 (29 Sup. 
Ct. xl); section 4, Act June 23, 1910, 36'Stat. 605 (Comp. St. 1916, 
§ 7786). Limitation of Henslee's liability as owner of the vessel to the 
value of the wreck, under section 18, Act June 26, 1884 (23 Stat. 57, 
c. 121 [Comp. St. 1916, § 8028]), was abandoned in the course of the 
trial, and does not, therefore, require considération. 

This case, on account of its own peculiar facts, is easily diflferentiat- 
ed from any mentioned in the briefs. A review of the cited cases is 
consequently deemed unnecessary. 

The trial court is affirmed, and will make distribution of the insur- 
ance fund in accordance with the views above expressed. 
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DENVER & R. G. R. CO. v. UNITED STATES. 
UNITED STATES v. DENVER & R. G. R. CO. 

(Circuit Court of Appeals, Elghth Circuit. March 28, 1917.) 
Nos. 4790, 4791. 

1. COMMON LAW <S=13 ApOPTION AND AUTHOEITT. 

With the exception that the fédéral Constitution must be eonstrued In 
the light of the commou law and its history, there Is no national common 
law distinct from that of England, as adopted by each state for itself and 
subject to such altération as niay be provlded by its own statutes. 

[Ed. Note. — For other cases, see Common Liaw, Cent. Dig. § 11.] 

2. Limitation of Actions <g=165 — Opération and Effect — Effect on Lia- 

BILITY. 

Act Oolo. Aprll 9, 1908 (Laws 1903, p. 404), maklng rallroad companles 
liable for damages by Ares set eut or caused by operatlng any road, 
whether negllgently or otherwlse, provlded action be brought wlthln two 
yeaij!, créâtes a cause of action wùich dld not exist at common law, aud 
the fallure to bring suit wlthin the tlme prescribed acts as a limitation of 
the llabillty Itself. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dlg. § 649. ! 

S. Limitation of Actions ®=3ll(l) — Limitations Aqainst Government. 

Whlle the government Is bound by no statute of limitations In a suit 
brought by It Isa a sovereign to enforce a publie right, vthen It sues a 
rallroad company under Act Colo. Aprll 9, 1903, for the value of tlmber ou 
government land destroyed by lire it sues as a property owner with no 
greater rlghts or privilèges than other property owners, and Its action Is 
barred when not brought wlthin the tlme prescribed by the statute. 

[Ed. Note. — For other. cases, see Ijlmitation of Actions, Cent. Dig. §§ 
35, 36.] 

4. Railboads iS=>475 — Fibes — Actions — Limitations. 

In an action against a rallroad company for the value of tlmber destroy- 
ed by flre, one cause of action allégea that défendant whlle operatlng Its 
road, set on flre Inflammable material which it had negllgently allowed to 
accumulate on its right of way, and negllgently permitted such lire to 
spread to plalntlff's land. Another cause of action alleged that it negll- 
gently falled to equlp and operate Its locomotive so as to prevent the 
escape of flre, that flre escaped, setting fire to inflammable material, etc. 
Held, that each cause of action came wlthin the statute Imposing llability 
(Act Colo. Aprll 9, 1903) and was subject to the limitations therein pre- 
scribed. 

5. Couets <S=»365 — United States Courts — State Laws as Ritles of Déci- 

sion. 

Where, before the bringlng of an action in a fédéral court against a 
rallroad company for the destruction of tlmber by flre, the state Suprême 
Court held that a statute Imposing llability was cumulative of the com- 
mon la,w, but, subsequently and before the trial of the action in tne 
fédéral court, overruled such décision and held that the statute was ex- 
clusive, the fédéral court would follow the last construction. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 950, 952, 955, 
969-971.] 

In Error to the District Court of the United States for the District 
of (^lorado; Robert E. Lewis, Judge. 

Action by the United States against the Denver & Rio Grande Rail- 
road Company. Judgnient for plaintiff for an insufficient amount, and 
each party brings error. Reversed and remanded, with directions. 

<Ê=3For other cases see same topic & KEÏ-NUMBËR In ail Key-Numberefl Digests & Indexes 
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J. I. Flollingsworth, Asst. U. S. Atty., of Denver, Colo. (Harrv B. 
Tedrow, U. S. Atty., of Boulder, Colo., on the brief), for the United 
States. 

E. N. Clark and R. G. Lucas, both of Denver, Colo., for défendant. 

Before CARLAND and STONE, Circuit Judges, and RINER, 
District Judge. 

RINER, District Judge. August 31, 1914, the United States, here- 
after referred to as the plaintiff, brought this action against the Denver 
& Rio Grande Railroad Company, hereafter referred to as the défend- 
ant, to recover damages for the destruction by fire of certain timber 
upon lands owned by the plaintifï. Three causes of action are set out 
in the complaint. In the first cause of action it is alleged that the 
défendant was operating a Une of railroad in Huerfano county, Colo., 
and that: 

"On, to wit, June 1, 1908, the sald défendant was operating Its Une of road 
In sald county and state, near said lands of plaintiff, and then and there, 
whlle so operating its sald Une of road, unlawfully set out a fire near sald 
lands of plaintiff, which fire was caused by defendant's opération of Its Une 
of road, and thereby unlawfully set on fire, burned, destroyed and injured 
plaintiffl's sald timber on said lands." 

In the second cause of action it is alleged that: 

"On or about June 1, 1908, and prior thereto, the défendant whUe operating 
Its sald Une of road In sald county and state, knowlngly, negligently and un- 
lawfully perrnitted inflammable inaterial, to wit, dead timber, brusli, dry 
grass and leavos, to be and remain on the right of way of Its sald Une of road 
near said lands of plaintiff, and on, to wit, June 1, 1908, sald défendant, whlle 
operating Its Une of road near said lands, set on fire the sald Inflammable 
material on Its said rlght of way, near sald lands and timber, and carelessly, 
negligently and unlawfully perrnitted said fire to spread to the sald lands and 
timber of plaintiff, and to burn, destroy and Injure plaintlff's sald timber on 
sald lands." 

In the third cause of action it is alleged that: 

"On or about June 1, 1908, and prlor thereto, sald défendant, whlle operating 
Its said Une of road in said county and state, near sald lands and timber of 
plaintiff, knowlngly, negligently and unlawfuUy perrnitted Inflammable ma- 
terial, to wit, dry grass, leaves, brush and dead timber, to be and remain on 
its right of way near plaintlff's sald lands ; and défendant on, to wit, June 
1, 190S, whlle running its locomotive and train on said Une of road iu said 
county and state, near said lands of plaintiff, by reason of its négligent and 
imlawful failure to equip and operate its said locomotive so as to prevent the 
settlng on fire of any tree growths along or adjacent to its right of way, and 
by reason of its négligent and unlawful failure to equip sald locomotive wlth 
sufiiclent safety appUances so as to prevent sparks, red-hot cinders and burn- 
Ing coal escaping therefrom, carelessly, negligently and unlawfully perrnitted 
llve sparks, red-hot cinders and burnlng piœes of coal to escape from its sald 
locomotive and set on fire said inflammable material on said right of way near 
plaintlff's lands, which fire so started, was by défendant negligently permitted 
to spread to plaintlff's lands and timber, as aforesaid, and to burn, destroy and 
injure plaintlff's said timber." 

The description of the plaintiff 's lands and the allégations of dam- 
age are the same in each cause of action. 

The défendant interposed a demurrer to each cause of action on the 
ground that the facts stated therein were not sufficient to constitute a 
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cause of action, in that it appearçd upon the face of the pétition that 
the action was not brought within two years next ensuing after the 
cause of action accrued, as required by an act of the General Assembly 
of Colorado, approved April 9, 1903, entitled: 

"An act to provide a liability against railroad companies for damages caused 
by flre and to repeal ail acts and parts of acts In contlict therewith." 

August 28, 1916, the trial court sustained the demurrer to the first 
cause of action and overruled the demurrers to the second and third 
causes of action. The parties having elected to stand upon the com- 
plaint and demurrers entered into a written stipulation as to the amount 
of the damages to be recovered and the court entered a judgment in 
favor of the plaintiff and against the défendant on the third cause of 
action in the sum of $1,412.58. Both parties excepted and sued out 
separate writs of error to review the rulings and orders of the court 
below. 

[1 ] The. plaintiff's right to recover in this case is necessarily ground- 
cd upon a right of action given by some statute, either national or state, 
or upon a common-law right of action, recognized as such either by 
the United States or the state in which the action was brought. That 
there is no common law of the United States, in the sensé of a national 
customary law, distinct f rom the common law of England, as adopted 
by the several states each for itself, applied as its local law, and sub- 
ject to such altération as may be provided by its own sta tûtes (with the 
one exception that the interprétation of the Constitution of the United 
States is necessarily influenced by the fact that its provisions are fram- 
ed in the language of the English common law, and are to be read in 
the light of its history), is too well settled to require more than the cita- 
tion of a few of the many cases in which the question has been consid- 
ered. 

In Lorman v. Clarke, 2 McLean, 568, Fed. Cas. No. 8,516, the court 
said : 

"No foreign prinelple attaches to the fédéral court in exercislng its powers 
within the state. It glves elîeet to thè local law, iinder which the contract 
was made, or by vlrtue of which the right is asserted." 

In Wheaton v. Peters, 8 Pet. (33 U. S.) 591, 8 L. Ed. 1055, in the 
course of its opinion the court said: 

"It Is clear there can be no common law of the United States ; the fédéral 
government is composed of 24 sovereign and independent states, each of 
which may hâve its local usages, customs and common law ; there Is no prin- 
elple which pervades the Union, and has the authority of law, that Is not 
embodied in the Constitution or laws of the Union. The common law could 
oaly be made a part of our system by législative adoption. When a common- 
law right is asserted, we loolc to th€ laws of the state In which the controversy 
originated." 

And in Bûcher v. Cheshire Railroad Co., 125 U. S. 555, 8 Sup. Ct. 
974, 31 L. Ed. 795, the Suprême Court again had occasion to notice 
this question and Mr. Justice Miller restâtes the rule as foUows: 

"There is no common law of the United States, and yet the main body ol 
the rights of the people of this country rest upon and are governed by princi- 
ples derlved from the common law of England, and estabUshed as the laws 
of the différent states. Each state of the Union may hâve its local usages, 
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customs, and common law. * • • When, therefore, In an ordinary trial in 
an action at law we speak oî tbe common law we refer to tlie law of tlie 
state as it has been adopted by statute or recognized by the courts as the 
f oundation of légal rights." 

[2] There has been no législation by Congress providing a right of 
action in cases of this character ; therefore, if the plaintifï can recover 
at ail, the right to do so must exist by reason of some statute of the 
State or by virtue of some common-law rule adopted by the state or 
recognized by its courts authorizing a recovery in such cases. The 
statute of Colorado above referred to, and upon the construction of 
which this controversy turns, reads as follows : 

"Section 1. Every railroad eompany operating its Une of road, or any part 
tbereof, within this state shall be liable for ail damages by fires that are set 
out or caused by operating any such line of road, or any part, thereof, in tWs 
state, wbetber negligently or otiierwise; and such damages may be recovererl 
by the party damaged, by the proper action, in any court of compétent juris- 
diction ; Provided, the said action be brought by the party injured within two 
years next ensuing after it accrues ; and provided further, that the liability 
îierein Imposed shall inure solely in fa.vor of the owner or mortgagee of tho 
property so damaged or destroyed by tire; and the same shall not pass by 
assignment or subrogation to any Insurance eompany that has v\Titten a 
policy thereon ; Provided, that nothing in this act shall be held to apply to or 
in any manner affeet any right which has accrued prior to the passage hereof 
or any cause or suit novv pending. 

"Sec. 2. AU acts and parts of acts in conflict with this act are hereby re- 
pealed." 

This statute imposes upon the railroad eompany an absolute liability 
and clearly créâtes, as we view it, a cause of action which did not ex- 
ist at common law. The statute provides that suit must be brought 
within two years, and we think a failure to bring the suit within the 
time prescribed by the statute acts as â limitation of the liability itself, 
•and in this respect differs from the ordinary statutes of limitation 
which affeet the remedy only. We do not deem it necessary to do 
more than call attention to one or two of the many cases where this 
question has been before the courts. 

In Davis v. Mills, 194 U. S. 451, 24 Sup. Ct. 692, 48 L. Ed. 1067,. 
the court said: 

"The ordinary limitations of actions are treated as laws of procédure aiul 
as belonglng to the lex fori, as alïocting the rc^medy only and not the right. 
But in casGs where it has been possible to escape from that qualitication by a 
reasonable distinction courts hâve been willing to treat limitations of time as 
standing like other limitations and cutling down the defendant's liability 
wherever he is sued. ïhe common case is where a statute créâtes a new liabili- 
ty and in the same section or in the same act limits the time within vi'hich it 
can be enforced, whether using words of condition or not." 

In Theroux v. Northern Pacific Railroad Co., 64 Fed. 84, 12 C. C. 
A. 52, this court, after citing several cases, among them the case of 
Pittsburg, C. & St. h. Railroad Co. v. Hine, 25 Ohio St. 629, where 
it was decided that a proviso contained in the statute creating a nevv 
cause of action which limited the right to sue, to two years is a condi- 
tion quaHfying the right of action, and not a mère limitation of the 
remedy, said: 

"It must be accepted, therefore. as the established doctrine, that where a 
etatute coufers a new right, which by the terms of the act is enforceable by- 
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suit only wlthin a given perlod, the perlod allowed for Its eufoKcement Is a 
constituent part of the liabillty Intended to be created, and of the right intend- 
ed to be conferrçd." 

The time fixed by the statute within which an action may be broug^ht 
is a condition of the right to sue at ail, and a complaint which fails to 
State that the action was brought within that time fails to state a cause 
of action and is subject to demurrer. B. & M. R. R. Co. v. Hurd, 108 
Fed. 117, 47 C. C. A. 615, 56 L. R. A. 193; Kavanagh v. Folsom (C. 
C.) 181 Fed. 401 ; American Railwav Co. v. Coronas, 230 Fed. 545, 144 
C. C. A. 599, L. R. A. 1916E, 1095; The Harrisburg, 119 U. S. 199, 
214, 7 Sup. Ct. 140, 30 L. Ed. 358. 

[3] In this case the fire occurred in June, 1908, and the action was 
commenced in August, 1914, more than six years after the cause of 
action accrued. It cannot, therefore, be maintalned, unless the f act that 
the government is the plaintifï relieves it from the limitation iîxed by 
the statute. It is established law that the government is not bound by 
any statute of limitations in a suit brought by it as a sovereign to en- 
force a public right, and the question at once arises, Is this such a suit? 
We think not, but rather a suit by it, as a body politic or artificial per- 
son having the power to hold property as other persons, natural or ar- 
tificial, to enforce a civil right. As a corporation or body politic the 
plaintifï may undoubtedly bring suit to protect its property located in 
any state, either in the state courts or in its own tribunals administer- 
ing the same laws. As an owner of property it has the same right to 
hâve it protected by local laws that other persons hâve. Cotton v. 
United States, 11 How. (52 U. S.) 229, 13 L. Ed. 675 ; Camfield v. Unit- 
ed States, 167 U. S. 518, 17 Sup. Ct. 864, 42 L. Ed. 260; Bly v. United 
States, Fed. Cas. No. 1518. Its rights and remédies in relation to its 
])roperty are usually such as apply to other landowners within the state 
where the action is brought and it is to be treated like other personê 
owning lands therein and subject to local laws. United States v. 
Smith, 94 U. S. 214, 24 L. Ed. 115; United States v. Stinson, 197 U. 
S. 200, 25 Sup. Ct. 426, 49 L. Ed. 724 ; Handf ord v. United States, 92 
Fed. 881, 35 C. C A. 75 ; Hemmer v. United States, 204 Fed. 898, 123 
C. C. A. 194; United States v. Détroit Eumber Co., 131 Fed. 668, 67 
C. C. A. 1. In Walker v. United States (C. C.) 139 Fed. 409, the court 
said: 

"The underlying prlnciple of ail the décisions is that, wheii the sovereign 
cornes into court to assert a pecuniary demand against the citizen the court 
has authority, and Is under duty, to withhold relief to the sovereign, except 
upon ternis which do justice to the citizen or subject, as determlned by the 
jurisprudence of the forum in lilie subject-matter between man and man." 

And in Mountain Copper Co. v. United States, 142 Fed. 625, 73 C. 
C. A. 621, which was a suit to enjoin the continuance of a nuisance, in 
the course of its opinion the court said: 

"In considering the case it is Important to remember that the question to be 
<letermined is one between the United States and the défendant company only ; 
the government suing, not in Its sovereign capacity, but as a landowner, to 
enjoin alleged injuries to its property, not directly, but indirectly, through the 
maintenance of un alleged nuisance by the detenduut on its own prouorty. 
• • * It Is the well established law that, when the government cornes Into 
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a court assertlng a property rlght, it occiiples the position of any and every 
other suitor. Its rights are preclsely the same; no greater, no less." 

From the foregoing and many other cases that might be cited to the 
same effect, it will be seen that in this class of actions the plaintiff has 
no spécial privilèges as a litigant. Its rights are no greater, no higher, 
no better, and no less than those of an individual. It is perfectly clear 
that, if this action had been brought by a private landowner, it could 
not be maintained under this statute, and we think the plaintiff is in no 
better position. The District Court, therefore, properly sustained the 
demurrer to the first cause of action. 

[4] We think the second and third causes of action also corne with- 
in the statute. The language is that the railroad company shall be 
liable "for ail damages by fires that are set out or caused by operating 
any such line of road, or any part thereof , in this state, whether neg- 
ligently or otherwise." The allégation in the second cause of action, 
that while operating its line of road the défendant set on fire inflam- 
mable material which it had negligently allowed to accumulate on its 
right of way and negligently permitted such fire to spread to the plain- 
tiff's lands, causing the damage complained of, is but a statement of 
one of the evils aimed at by the statute and which it was designed to 
prevent. To be actionable the négligence must be the proximate cause 
of the injury, and the proximate cause, as clearly appears from the 
allégations in this cause of action, was the setting out of the fire and 
négligent accumulation of inflammable material on the right of wày. 
The statute applies to ail cases where the fire results from the opéra- 
tion of the railroad, and, as said by the Suprême Court of Kansas in 
discussing a similar statute : 

"It is not contined to fire escaping from locomotives, but appUes to ail cases 
where the damage was caused by lire arising from any step in the opération 
of the road. Tlie roadway and tracli oï the company are as essential to the 
opération of the railroad as tlie locomotives or the other equipment." Missouri 
Pacific Ky. Co. v. Merrill, 40 Ivan. 401, 19 i'ac. 703. 

In the third cause of action it is alleged that the défendant while 
operating its line of road negligently failed to equip and operate one of 
its locomotives so as to prevent the escape of fire therefrom, that fire 
did escape from the locomotive, setting fire to inflammable material 
which the défendant had negligently permitted to accumulate on its 
right of way, and that the fire spread to plaintiff's lands and caused the 
dzmiage. This we think clearly states a case within the statute, for it 
charges the failure to so equip a locomotive used in the opération of 
the road as to prevent the escape of fire therefrom. The allégation 
that it did so negligently can make no difi^erence because the statute 
makes the company liable for ail damages by fire set out or caused by 
operating the road "whether negligently or otherwise." 

[5] That the statute under discussion embodied the entire law on 
the subject of the liability of a railroad company for fire set out or 
caused by it in the opération of its road in Colorado was, on the 5th of 
June, 1916, expressly decided by the Suprême Court of that state in 
the case of Rhinehart et al. v. D. Sj R. G. R. R. Co., 158 Pac. 149, over- 
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ruiing a former décision of that court upon the subject The court 
said : 

"But we cannot agrée that such language as 'whether negUgently or other- 
wise' was not intended to embrace the entlre la,w upon the subject. It con- 
veys the Intention that In either case the plalntiff has the rlght to recover 
under the statute. It imposes a liabllity for tires negligently set out; other- 
wlse it would not hâve said so. In this respect It supersedes the coinmon 
iaw." 

But it is suggested in the brief for the plaint) ff that by reason of a 
décision of the Suprême Court of Colorado, in the case of Smith v. 
Denver & Rio Grande R. R. Ce, 54 Colo. 288, 130 Pac. 1009, handed 
down in 1913 aùd prior to the time this action was brought, but over- 
ruled before it was tried, holding that the statute was not an exclusive 
remedy', but cumulative of the common law, two remédies were avail- 
able to the plaintiff, one based upon the statute, and the other upon the 
common law of the state. To this proposition we cannot assent for the 
reason, as stated by the Suprême Court in the case of Chicago & Al- 
ton Railroad Co. v. Tranbarger, 238 U. S. 67, 35 Sup. Ct. 678, 59 L,. 
Ed. 1204: 

"No person has a vested right in any gênerai rule of law or pollcy of 
législation entitling him to insist that it shall remain unchanged for his 
benefit." 

See, also, New York, New Haven & Hartford R. R. Co. v. Walsh, 
223 U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44. 

That this court will follow the construction given to a statute of a 
state by the highest tribunal of such state is too well settled to require 
the citation of authority. It foUows from what we hâve said that 
there can be no recovery in this case. 

The judgment of the District Court must therefore be reversed, and 
the case remanded to that court, with instructions to set aside the 
judgment and to enter an order sustaining the demurrers to the second 
and third causes of action. 



In re JACOB S et aL 

(Circuit Court of Appeais, Slxth Circuit. May 8, 1917.) 

No. 2935 

1. BANKBUPTCY <&=3410 — DiSCHABGE — TiME FOB APPLICATION. 

Under Bankr. Act .Tuly 1, 1898, e. 541, § 14a, ISO Stat. 550 (Comp. St. 
1916, § 9598), providing that any person may, after the expiration of 1 
month and within the next 12 months subséquent to being adjudged a 
bankrupt, file an application for a dlseharge, the 12 months period runs 
from the expiration of 1 month from the adjudication, and an application 
for a discharge flled 12 months and 10 days after the adjudication is in 
time. 

[Ed. Note. — For other cases, see BanUi-uptcy, Cent. Dig. § 694.] 



,£=9For otber cases aee same topic & KEY-NUMBER in ail Key-Numbered DigeaU & Indexes 
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2. Bankruptct <S=>404(1)— Discharge — Construction of Statute. 

As one of the great ob.iects of the Bankruptcy Act was to release honest 
and insolvent debtors froin their debts, the right given to secure a dis- 
charge ought to be liberally construed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §S 6T9, 681- 
691.] 

8. Bankruptct <S=3404(1) — Discharge — Right to Discharge. 

Under Bankr. Act, § 14b, providing that the judge shall investlgate the 
merlts of an application for discharge, and discharge the appllcant unless 
he has committed one of the acts thereln specifled, the court is bound to 
grant the discharge, unless upon investigation it appears that the bank- 
rupt has committed one of such offenses. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §S 679, 681- 
691.] 

i. Bankbuptct <g=3440 — Review — Pboper Mode of Review. 

An order setting aside a discharge in bankruptcy Is not a Judgment 
denylng a discharge, wlthin Bankr. Act, § 25a (2), being Comp. St. 1916, § 
9609, authorizing appeals from such judgments, and the appropriate reme- 
dy is by pétition to superintend and revise in matter of law. 

[Ed. Note. — For other cases, see Bankraptcy, Cent. Dig. § 915.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of Ohio ; Howard C. Hollister, Judge. 

In the matter of Michael Jacobs and another, banltrupts. On péti- 
tion by the bani^rupts to revise an order revoking a discharge. Re- 
versed with directions. 

Harry Hess, of Cincinnati, Ohio, for petitioners. 
D. T. Hackett, of Cincinnati, Ohio, for respondent. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. An order was entered in the 
court below setting aside and declaring null and void a discharge in 
bankruptcy; and it is souglit hère to hâve the proceedings resulting 
in such order revised in matter of law. The petitioners, as partners 
in a mercantile business, filed their voluntary pétition in bankruptcy 
March 21, 1913, and were adjudicated bankrupts on the saine day. 
The bankrupts, April 1, 1914, filed a pétition for a full discharge from 
ail debts provable against their estate, except such as were exempted 
by law. An order was made on that day fixing the hearing for May 
25, 1914, directing publication to be made notifying the creditors to 
appear and show cause why the pétition should not be granted, and 
directing the clerk to mail to ail known creditors copies of the péti- 
tion and order, addressed to them at their places of résidence. It is 
not claimed that the order was not complied with, save in a single 
respect which will presently be considered. On the date so fixed for 
the hearing an order was entered, reciting that the petitioners "appear 
to hâve conformed to ail the requirements of law in that behalf," and 
directing that petitioners "be discharged from ail debts and claims 
which are made provable by said acts [of Congress] against their es- 
tâtes, and which existed on the 21st day of March, A. D. 1913." 

Later, on June 23, 1915, William Hymore, claiming to be a creditor 

^=3For other cases see same topic & KEY-NTJMBER la ail Key-Numbered Cigests & Indexes 
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of tlîe bankrupts, moved to set aside the discharge in bankruptcy on 
the grounds (1) that "petitioners were not entitled to a discharge," and 
(2) that the court had "no jurisdiction to grant said discharge at the 
time same was ordered." An affidavit of counsel for Hymore was 
offered in support of the motion, stating in eflfect that Hymore ap-. 
pears as a créditer on Schedule A (3), that his address as there given, 
as the bankrupts knew, was erroneous, that the creditor did not re- 
ceive the notice, and that the record of the court below "fails to show 
that any appHcation had previously been made" by the bankrupts, or 
that "an extension of time thereunder was duly granted in accordance 
with the Bankruptcy Act, ahhough more than one year had elapsed 
since the adjudication in bankruptcy and the filing of the pétition for 
discharge." 

It is claimed for petitioners that both grounds of the motion to re- 
voke, when considered with the supporting aiîfidavit, were intended to 
charge that the order granting the discharge was obtained through 
fraud of the bankrupts, and that in view of section 15a of the Bani<- 
ruptcy Act (Comp. St. 1916, § 9599) the court below was without ju- 
risdiction to entertain the motion, since it was filed more than one 
year after the discharge was granted. This theory of fraud, however, 
is met by a practical disclaimer made on behalf of the creditor; and 
it is évident that the learned trial judge did not believe that any ques- 
tion of fraud was involved, for his opinion is based solely on the 
ground that the pétition for a discharge was not seasonably filed. 
Since, as we bave seen, the discharge was granted May 25, 1914, while 
the motion to revoke was not filed for more than one year thereafter, 
June 23, 1915, it is to be inferred that the court entertained the mo- 
tion to revoke upon the theory that the discharge had been improvi- 
dently granted. If, then, we assume that the application to revoke 
the discharge could under the circumstances of this case be made more 
than a year after the discharge was granted, still, in case it was prop- 
erly granted, the order annulling it should be reversed, and the dis- 
charge given its rightful force and efïect. 

[ 1 ] The question whether in point of time the pétition for dis- 
charge was filed too late must dépend upon the true meaning of sec- 
tion 14a. The section provides: 

"Any persoii may, after the expiration ot one month and wlthln the next 
twelve moiiths subséquent to being adjudged a bankrupt, file an application 
for a discharge in the court of bankruptcy in which the proeeedlngs are pend- 
ing ; If it shall be made to appear to the judge that the bankrupt was unavoid- 
ably preveuted from flling it wlthin such time, it may be filed vvlthlu but not 
after the expiration of the next six months." 

Any attempt to apply this language to the présent facts is attended 
with difficulty. The petitioners filed their application for a discharge 
12 months and 10 days after they were adjudged bankrupts. The 
question theref ore arises whether the intent of the statute was to cre- 
ate a period of 11 months, or one of 12 months, within which an ap- 
plication for a discharge might be filed as a matter of right. It is 
certain that according to the terms of the act the application could 
not be filed al any time within the first month succeeding the ad- 
judication ; it is equally certain that the filing period is not in express 
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words limited to 11 months; the only period distinctly named îs 12 
months. Unless, then, the words associated with those thus far alluded 
to require the first and nonfiling month to be subtracted from the 
12 months exphcitly mentioned, it would seem that the open filing 
period was designed to comprise 12 months. Such associated words 
may be conveniently shown: "Any person may" file his application 
"after the expiration of one month and within the next twelve months 
subséquent" to the adjudication. The qualifying- words — "the next" 
• — ^may be given their natural meaning and efifect by referring them to 
a period (12 months) commencing with the expiration of the first 
month "subséquent" to the adjudication; indeed, this would appear 
to be a more reasonable use and interprétation of the qualifying words 
than to treat them as intended to include the first month. According 
to this construction every word of the sentence is given full effect, 
while to include the first month would render the qualifying words 
unnecessary, if not meaningless. This is true, also, as applied to the 
last sentence of section 14a, where, subject to a showing of unavoid- 
able delay, the judge may permit the application to be filed "within 
but not after the expiration of the next six months"; the "next six 
months" period begins to run of course with the close of the 12 months 
period, whether that period is to be treated as commencing with the 
adjudication or at the end of 1 month thereafter. It must follow, 
we think, that the application for the discharge was seasonably filed. 

This construction is in accord with the opinion of Judge Bourquin 
in Re Walters, 209 Fed. 133, 134 (D. C.) and that of Judge Ray in 
Re Daly, 224 Fed. 263, 265 (D. C.) ; it is not however in harmony with 
the opinion of Judge Reed in Re Knauer, 133 Fed. 805 (D. C.), or 
that of Judge Martin in Re Holmes, 165 Fed. 225 (D. C). In each 
of thèse four cases the facts called fer a détermination of the ques- 
tion whether the 12 months period dates from the adjudication or the 
close of the first month thereafter. There are other décisions, in ad- 
dition to the last two cited cases, which at first view would seem to 
be opposed to the conclusion reached hère; but the facts there in- 
volved, as we understand them, did not présent the précise question 
which arises in the instant case. Thus, in Kuntz v. Young, 131 Fed 
719, 721, 65 C. C. A. 477 (C. C. A. 8), the question was whether j. 
bankrupt who had failed to apply for a discharge in an involuntary 
bankruptcy proceeding could subsequently maintain a voluntary pro- 
ceeding to secure a discharge from the debts scheduled and provable 
in the first proceeding and while the proceeding was still pending. 
The first adjudication occurred in January, 1899, and the second pro- 
ceeding was not begun until April, 1903. After securing an adjudica- 
tion in the second proceeding and scheduling the same debts and cred- 
itors therein as appeared in the first one, the bankrupt in July, 1903, 
filed a pétition in the new proceeding for a discharge from thèse debts. 
It was held that his failure to apply for a discharge in the original 
proceeding "within twelve months after the adjudication" foreclosed 
his right to a discharge in the second one, and that the failure so to 
apply was the équivalent of "a judgment by default in favor of his 
creditors to the effect that he was not entitîed to a discharge from 
their daims." It will be observed that more than 4 years were suf- 
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fered to pass between the first adjudication and the application for 
a discharge in the second proceeding. Manifestly, in view oî this 
lapse of time, the effect of the omission to apply for a discharge in 
the original proceeding was precisely the same, whether the date f rom 
which the 12 months period should be reckoned was that of the ad- 
judication therein or the end of the month immediately following; 
inevitably then the true date for reckoning time under section 14a 
was not involved in that case. Again, in Re Kuffler, 151 Fed. 12, 
13, 80 C. C. A. 508 (C. C. A. 2), the facts were regarded as in effect 
the same as those of Kuntz v. Young, and so the ruiing in that case 
was followed; it hardly need be added that we regard the décision 
in the Kuffler Case as distinguishable from the présent one. In Re 
Fahy, 116 Fed. 239, 240 (D. C.), the late Judge Shiras ôrdered a péti- 
tion for discharge to be stricken from the record on the ground that 
the court was without jurisdiction to consider it; but the pétition was 
filed March 10, 1902, and based upon an adjudication entered Jan- 
uary 5, 1900; thus more than 2 years had elapsed. True, in passing 
upon the question, the learned judge treated the 12 months period as 
beginning with the date of the adjudication, though it is perfectly 
plain that his décision must hâve been the same whether the date of 
reckoning time be treated as that of the adjudication or the end of 
the succeeding month; it scarcely need be said that he was not con- 
cerned with the question with which we are met in the instant case. 
There are still other cases to which attention has been called, but it 
is enough to say that our examination of them satisfies us that they 
are ail distinguishable. 

[2, 3] There are other considérations which we think strengtlien 
our interprétation of section 14a. First, as Judge Bourquin pointed 
out in the Walters Case, supra, the corresponding provision of the 
Bankruptcy Act of 1867 (14 Stat. 517, 531, § 29; Rev. Stat. § 5108, 
amended by Act July 26, 1876, c. 234, 19 Stat. 102) did not contain 
the words "the next" ; under that provision there was Httle or no 
room for doubt as to the length of the period within which the bank- 
rupt might as matter of right apply for a discharge, and this would 
be true of the présent provision, if the words "the next" were strick- 
en out. If, then, any effect is to be given to tlaose words they must 
operate, as already stated, to fix the length of such period at 12 months 
commencing with the close of the month immediately following the 
adjudication. Secondly, one of the two great objects of a fédéral 
bankruptcy act is to release honest and insolvent debtors from the 
burdens of their debts. 2 Story, Const. § 1106, p. 48. Section 14a, 
subject to the limitations of sections 14b and 17, was designed to ac- 
complish that end. The language giving the right to secure a discharge 
in bankruptcy ought, therefore, to be liberally construed. Indeed, 
when an application for a discharge is seasonably filed in a District 
Court, the judge of the court is "bound to grant it, unless upon investi- 
gation" it appears that the bankrupt has "committed one of the six of- 
fenses which are specified" in section 14b. Bluthenthal v. Jones, 208 U. 
S. 64, 66, 28 Sup. Ct. 192, 52 L. Ed. 390. According to the présent 
record the bankrupts were deserving of a discharge ; and presumably, 
if they had compHed with the requirement of the 6 months extension 
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Ç'ivilege (section 14a) the présent question would not hâve arisen. 
he only reason assigned for setting the discharge aside was the be- 
lief that it was toc late to file the pétition "10 days after the expira- 
tion of 12 months subséquent to the date of adjudication." We think 
this conclusion was erroneous. 

[4] We must add that objection is taken to the remedy chosen by 
the petitioners to bring their case into this court. It is said that they 
should hâve appealed the cause under section 25a(2). The insistance 
îs that the last order was a "judgment * * * denying a dis- 
charge." We cannot accept this view. The order was one setting 
aside a discharge previously granted, not one "denying a discharge," 
within the meaning of section 25a. The object of the appeal there 
mentioned is to provide for bringing up the facts upon which either 
the original grant or déniai of a discharge is based. The creditor, in- 
sisting hère that the remedy was by appeal, objects to a considération 
of any of the facts. He relies solely on questions of law. Plainly, 
the appropriate remedy was one to superintend and revise in matter 
oi law (section 24b [Comp. St. 1916, §■ 9608]); and this court in sub- 
stance so held in Re Louisville Nat. Banking Co., 158 Fed. 403, 405. 
85 C. C. A. 513. To the same effect are In re Hawk, 114 Fed. 916, 
917, 52 C. C. A. 536 (C. C. A. 8); In re Ives, 113 Fed. 911, 912, 51 
C. C. A. 541 (C. C. A. 6) ; Brady v. Bernard & Kittinger, 170 Fed. 
676, 579, 95 C. C. A. 656 (C. C. A. 6) ; B-R Electric & Téléphone 
Mfg. Co. V. ^tna Life Insurance Co., 206 Fed. 885, 887, 124 C. C. 
A. 525 (C. C. A. 8). And see Thompson v. Mauzy, 174 Fed. 611, 
615, 98 C. C. A. 457 (C. C. A. 4), where an appeal under section 24a 
frpm an order refusing to set aside a discharge was dismissed. 

The order setting aside the discharge must be reversed, with direc- 
tion to reinstate the order granting the discharge. 



OPPENHEIM V. UNITED STATES. ROGERS v. SAME. MURPHY v. SAME. 

(Circuit Court of Appeals, Second Circuit. April 17, 1917.) 

Nos. 98, 99, 109. 

1. Ceiminal Law <g='622(l)— Trial — Sepaeate Trials of Codbfbndants. 

Whether certain défendants should be tried .separately from a codefend- 
ant as requested by tliem was a matter of discrétion with the trial judge. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1380, 1382, 
1383, 1388.] 

2. Ceiminal Law <S=i1159(2) — Appeal — Review — Questions of Fact. 

The jury's flndlngs of fact are binding upon the Circuit Court of Ap- 
peals when there is any évidence to suiqjort thein. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3075.] 

3. Conspiract <S=348 — Criminal Tbosecutions — Instructions. 

On a trial for conspiracy to abstract the fuuds of a national bank, in- 
structions that défendants could not be found guilty if they believed that 
money or funds received by them, from B., a clerk in the bank, was his 
property, and that they could not be convicted if they did not know it 

<J=5>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
241 P.-^O 
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was the property of the bank, were properly refused, as they were guilty 
If they conspired to get the moneys of the bank and committed an act in 
furtherance of such conspiracy, though they believed the moneys re- 
ceived were B.'s. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 108-111.] 

é. Ceiminal LiAW <S=»776(5) — Insteuctions — Ebasonabuc Doubt — Chabacteb 
Evidence. 

Instructions that évidence of good character mlght, when a reasonable 
doubt would not otherwlse exlst, create a reasonable doubt if the évi- 
dence was nearly evenly balanced, that substantlal évidence of good 
character, maklng It improbable that défendant would commit the of- 
fense, might, when added to that already adduced by défendant, or in 
connection with the weakness of that produced by the government, create 
a reasonable doubt, but that when évidence was clear, backed up by 
documents and excluded every hypothesis except that of guilt, the jury 
eould not avold responsibility upon the ground that défendant might not 
be guilty, were erroneous, as they told the jury that évidence of good 
character would only create a reasonable doubt if the évidence wlthout it 
was evenly balanced. 

[Ed. Note. — For other cases, see Crimlnal I./aw, Cent. Dig. J 1841.] 

.5. Criminal IiAW <g=>1038(l), 1056(1) — Appeal — Réservation of Gbounds of 
Review — Objections and Exceptions. 

Under rule 11 for the Second circuit, provldlng that errors not asslgnea 
accordlng thereto wlU be dlsregarded, but that the court at Its option may 
notice a plaln error not assigned, the claim that the court's charge was so 
one-sided as to amount to a summing up on behalf of the government 
may be consldered, though no objection or exception thereto was taken. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 2646, 2668, 
2670.] 

6. Cbiminal Law ®=>762(2) — Instructions — ^Argumentative Instructions. 

While In the fédéral courts the judge may express hls own opinion on the 
facts, provided he instructs the jury that they are the sole judges, he bas 
no rlght to persuade the jury as to the facts, or argue the case for 
either side. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 1731, 1758.] 

Hough, Circuit Judge, dissenting in part. 

In Error to the District Court of the United States for the Northern 
District of New York. 

Baron Eugène François Ernest Oppenheim, Howard J. Rogers, and 
Richard Murphy were convicted of conspiracy (228 Fed. 220), and they 
bring error. Reversed. 

See, also, 226 Fed. 512; 224 Fed. 554. 

Thayer & Van Slyke, of New York City (W. C. Van Slyke, of New 
York City, of counsel for plaintifï in error Oppenheim, and Aaron C. 
Thayer, of New York City, of counsel for plaintiff in error Rogers), for 
plaintiffs in error Oppenheim and Rogers. 

Wrisley Brown, Sp. Asst. Atty. Gen., and Frank J. Cregg, Asst U. 
S. Atty., of Syracuse, N. Y., for the United States. 

Bef ore WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The défendants, together with W. T. 
Brice, were indicted under the first count for conspiracy to commit 
an oii'ense against the United States under section 37 of the Crim- 

■g:::3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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inal Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 1916, 
§ 10201]), viz. to abstract and misapply the funds of the First Na- 
tional Bank of Amsterdam, and under 460 following counts with the 
crime of aiding and abetting Brice to abstract and misapply the funds 
of the said bank, under section 332 of the Criminal Code (Comp. 
St. 1916, § 10506), and section 5209, U. S. Rev. Stat. (Comp. St. 1916, 
§ 9772). The govemment relied at the trial on only 200 of thèse counts. 

The défendant Brice pleaded guilty to the conspiracy count, was 
the chief witness of the govemment and is a self-confessed thief. He 
was a clerk of the bank with very gênerai duties, and, though not 
an officer, nor even cashier or teller, was apparently the most active 
person in its daily management. The total amount of his thefts was 
some $170,000, and of thèse moneys the défendant Rogers received 
$12,000, the défendant Oppenheim $5,000, and the corporation of Op- 
penheim & Co., $18,531.48, or $35,531.48 in ail. The défendant Mur- 
phy, who represented Brice in certain realty opérations in New York 
City, received about $33,000. 

The trial occupied some seven weeks and the record on appeal con- 
sists of 4,211 printed pages. The jury found ail the défendants guilty 
upon ail the counts in issue, and each défendant sued out a writ of 
error. 

[1] The défendants Oppenheim and Rogers asked to be tried sep- 
arately from Murphy. This was a matter of discrétion with the trial 
judge, and we cannot say his refusai was an abuse of discrétion. 

[2] The jury's findings of fact are binding upon us when there is 
any évidence to support them, and we think there was évidence both 
as to the conspiracy count and the aiding and abetting counts. We 
hâve therefore only to inquire in the first instance whether exceptions 
taken to the rulings of the court as matter of law were or were not 
good. 

[3] The first exception is to the refusai of the court to charge the 
following requests: 

"Thèse defendanîs cannot be found suHty of conspiracy set forth In the 
first count In this Indictment If thèse défendants believed that the money or 
funds that they received, as proven in this case were the propeity of William 
T. Brice." 

"Thèse défendants cannot be fonnd guilty of conspiracy as set forth In the 
first count of the indictment if they did not know that tlie money and funds 
proven in this case to hâve been received by them was the property of the 
First National Bank of Amsterdam." 

Of course the question whether the défendants knew the moneys 
they were receiving from Brice belonged to the bank was of the first 
importance. Still, if they had conspired to get the moneys of tlie 
bank and had committed an overt act in furtherance of such conspiracy, 
they would be guilty even if they beheved the moneys received from 
Brice were his own. This exception is not sustained. 

[4] The défendants excepted to the charge of the court on the ques- 
tion of the efïect to be given to évidence of défendants' good char- 
acter. The court chargea : 

"Evidence of good character may, in certain cases, when a reasonable doubt 
would not otherwise exist, croate a reasonable doubt and turn the scales, sa 
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to speak, if the évidence Is nearly evenly balanced, and the Jury otherwlse 
might not hâve a reasonable doubt Substantlal évidence of good cliaracter 
making it improbable that tlie défendant would commit the offense charged 
may when added to that already adduced by the défendant or défendants, or 
In connection wlth the weakness and Indefiniteness, or uncertainty, or un- 
rellabillty of that produced by the government, create a reasonable doubt. 
But, gentlemen, when the évidence is clear, satlsfactory, and convlncing, backed 
up by letters written and documents made by the défendants and witnesses 
at the time of the happening of the transactions, and at the tlme of the occur- 
rence to which they relate, and which are in question and excludes every 
hypothesis except that of gullt, and is consistent wlth guilt only, then a jury 
should not avoid responslbility upon the ground or theory that the défendant 
may not be guilty." 

And the défendants' request and the court's answer on the same sub- 
ject were as follows : 

" 'The évidence of the préviens good character of the défendants may of 
itself be sufflclent to create a reasonable doubt' I hâve already charged fuUy 
on that. Evidence of prevlous good character may, in a doubtful case, vsrhere 
it hangs In the balance, and the .iury wlll not otherwlse hâve a reasonable 
doubt, corne in, and the jury vi^ould say that a man of that character and 
stamp would not commit an offense, and, the évidence being doubtful, evenly 
balanced, they would give him the benefit of that doubt." 

We think this was error. The Suprême Court in Edgington v. Unit- 
ed States, 164 U. S. 361, 17 Sup. Ct. 72, 41 h. Ed. 467, has held that 
évidence of good character may itself create a reasonable doubt when 
vvithout it there would on the other évidence be no reasonable doubt, 
vvhereas the trial judge held that évidence of good character would 
only create a reasonable doubt if the évidence without it was evenly 
balanced. As in that case the jury must bave a reasonable doubt, 
évidence of good character would be quite unnecessary. 

[5] The défendants finally urged that the charge of the court was 
so one-sided as to amount to a summing up on behalf of the govern- 
ment. Examination of the charge constrains us to fmd that this criti- 
cism is just. Although no objection or exception was taken to it, we 
may consider it as a plain error under rule 11 of this court. Morse v. 
United States, 174 Fed. 539, 98 C. C. A. 321, 20 Ann. Cas. 938. See, 
also, Wiborg v. United States, 163 U. S. 632, 16 Sup. Ct. 1127, 1197, 
41 L. Ed. 289; Crawford v. United States, 212 U. S. 183, 29 Sup. Ct. 
260, 53 L. Ed. 465, 15 Ann. Cas. 392; Mark Yick Hee v. United 
States, 223 Fed. 732, 139 C. C. A. 262. 

The record on appeal contains the summing up of counsel ; that for 
Oppenheim and Rogers takes up 55 printed pages, for Murphy 57 
pages, for the United States, 83 pages. It would not seem necessary 
for the court to hâve taken up much time in charging the jury after this 
very full discussion by counsel, but the charge, including answers to 
requests, takes up 78 pages. A supplemental charge after the jury re- 
turned for instructions October 26 at 12:15 a. m. takes up 4 pages 
more : 

"The Foreman: Your honor, we would llke some Instructions. We would 
like to know if a verdict can be brought on the first count or any other count 
against one or more défendants and not against ail the défendants. 

"The Court: On the flrst count you can say guilty as to any two, but not 
of course as against one, because — no, the charge is conspiracy by Brice, Mur- 
phy, Kogers, and Oppenheim. Of course it takes two to conspire, so that on 
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the flrst count it could be against one of thèse défendants on trial, or two, or 
ail. Is not tliat correct, Mr. Brown? 
"Mr. Brown : That is my understanding of the law, your honor." 

They retumed again at S :23 p. m., after 17 hours : 

"The Cîourt: Well, gentlemen, is there anythlng the court can do? Any 
further charge or instructions? 

"The Foreman : We hâve looked the évidence over and worked hard over 
It and seem to be divided, and it does not look as If we could agrée. 

"The Court: Well, on the questions of law — divided on the questions of 
law, légal questions? 

"The Foreman: On questions of évidence. 

"The Court: Anything I could call your attention to, gentlemen, in regard 
to the évidence? Is it in regard to the weight of the évidence or what the 
évidence is? 

"The Foreman : We would like to know the time when — the évidence as to 
when Howard J. Rogers flrst knew that there had been money appropriated 
fromi the bank, and also Baron Oppenheim." 

The court thcn gave a second supplemental charge, taking up 18 
more printed pages. The fact that the défendants took no exception 
to the charge as one-sided and partial is quite natural, and did no liarm. 
Counsel had a right to expect from time to tinie that the court would 
give a statement of the défendants' défense. It is a very délicate 
opération to interrupt the court in his charge on the ground that it is 
one-sided, and after the charge has been rendered, an exception will 
be useless for practical purposes. Apparently the défendants' counsel 
intended to take such an exception, but was not allowed to do so. 

"Mr. Costello: If your honor please, I désire to except to ail that you hâve 
stated hère for th# reason — 

"The Court : Never mind your reasons. You may hâve an exception to ail 1 
hâve said." 

[6] It is of course impossible to set out this long charge of 100 
pages in extenso, but in our opinion it constitutes a detailed argument 
on behalf of the government, making almost no référence to the claims 
of the défense. We fully recognize that a judge of the fédéral courts 
may go so far as to express his own opinion on the facts, provided he 
instructs the jury that they are the sole judges, but we do not think 
he has a right to persuade the jury as to the facts or to argue the case 
for either side. There is abundant authority to this effect. Hicks v. 
United States, 150 U. S. 442, 450-453, 14 Sup. Ct. 144, 37 L. Ed. 1137; 
Starr v. United States, 153 U. S. 614, 624-626, 14 Sup. Ct. 919, 38 L. 
Ed. 841; Allison v. United States, 160 U. S. 203, 207-211, 16 Sup. 
Ct. 252, 40 L. Ed. 395 ; Rudd y. United States, 173 Fed. 912, 97 C. 
C. A. 462. The words of the judge's charge are the last words and 
the most weighty words that are dropped into the minds of the jury 
before they corne to their verdict, and it is of the utmost importance 
that they should be calm and impartial. Almost the last words of this 
charge were: 

"In ail criminal cases, with possible rare exceptions, some one person or 
more is more or less disgraced and in most instances sorrow is brought to 
Bome home; but this considération Is not the one or ones upon whlch jurors 
hâve a right to base a verdict, in whole or part, or one that should in any 
degree affect the juror in making up his verdict. You liave taken a solemn 
oath to décide this case upon the évidence under the law as it is declared to 
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you by the court To do otherwlse Is to vlolate your oath and brlng the ad- 
ministration of the law Into contempt. If conviction is liad It is for the 
court to impose sentence, temperlng justice wlth mercy, even to the suspension 
of sentence, whlle executive clemency Is with the Président, wbo wields the 
pardonlng power." 

And in the supplemental charge thejudge returned to the same sub- 
ject, saying: 

"As I told you before, sympathy, passion, préjudice, and ail that Is not to 
eut any figure In the case. The pardonlng power is wlth the Président. If 
you belleve and find the défendants! guilty or a défendant guilty, leniency In 
pronouncing sentence is with the court ; and I think It is proper to say to you, 
so that there should be no dissension between you about that, there Is a large 
number of counts in the Indlctment. Of course the court would bave the 
power, if you found the défendants guilty on the large number of counts, to 
add up the sentences of one to follow the other; but discharge that from your 
mlnd. Leave that to the discrétion and good judgment of the court. The court 
will not feel like making a life sentence or visiting vengeance on anybody. 
Do not let that eut any figure at ail In your délibérations, gentlemen." 

After a further délibération of several hours the jury returned at 
10:10 p. m. and rendered their verdict as above. 

The défendants may be ail the government contends that they are, 
but, if so, they must be convicted in accordance with the rules of law. 

The judgment is reversed. 

HOUGH, Circuit Judge (concurring). In the resuit announced by 
the court I concur, upon the ground that the instructions of the trial 
judge regarding the force and function of character évidence were 
such as to require reversai under ruiing cases, of whiî:h Edgington v. 
United States, supra, is enough for this court. Nor can it be urged in 
excuse that such error was not prejudicial. Gilmer v. Higley, 110 U. S. 
47, 3 vSup. Ct. 471, 28 L. Ed. 62; Mexia v. Oliver, 148 U. S. 664, 13 
Sup. Ct. 754, 37 L. Ed. 602; Boston, etc., Co. v. O'ReilIy, 158 U. S. 
at 337, 15 Sup. Ct. 830, 39 L. Ed. 1006. 

The charge on this point, substantially followed, overuled New 
York cases ; it was almost in the words of an instruction disapproved' 
in Remsen v. People, 43 N. Y. 6, which upset former practice in this 
State. See Wagner v. People, 54 Barb. (N. Y.) 367, affirmed *41 N. 
Y. 684; aiso People v. Hammill, 2 Parker Cr. R. (N. Y.) 223 ; cf. Peo- 
ple v. Conrow, 200 N. Y. 356, 93 N. E. 943. 

With the rest of the majority opinion I cannot agrée. The so-called 
bill of exceptions herein consisted of the stenographer's minutes, in- 
cluding ail the remarks of counsel. From this history of trial it is not 
only évident that Brice was a confessed thief, but that the jury were 
fully warranted in believing (as they must hâve done) that thèse plain- 
tiffs in error knew it, and used that knowledge to squeeze money for 
their own purposes out of him, knowing by his own statements that he 
had no means of producing the same other than dishonestly and from 
the bank. 

It is true that the trial court, in common parlance, charged "against 
the défendants." No other charge could hâve consisted with the facts, 
and no objection or exception was taken to that charge. It is now 
said that the nature and merits of the défense were not suiifîciently- 
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dwelt upon. If there had been merit in the défense, it was a small 
matter to call the court's attention to what had been omitted. To re- 
verse on such ground, without an objection duly taken, is stretching 
a rule of court, which says no more than that the court, "at its option, 
may notice a plain error not assigned." The rule does not apply to non- 
existent objections and exceptions; while generosity to défendants in 
criminal cases has never been more widely stated than that error will 
be sometimes noticed in such causes, when "the question was not prop- 
erly raised by objection and exception." Crawford v. United States, 
212 U. S. at 194, 29 Sup. Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392. 
Hère it was never raised at ail, and the same argument is made at this 
bar, as was adverted to in Drumm, etc., Co. v. Edmisson, 208 U. S. 
540, 28 Sup. Ct. 367, 52 L. Ed. 606, thus : 

"Plaintiff in error complained of certain remarks by the court which were 
said to be prejudieial. No objection was taken to the remarks complained of. 
Counsel now say that to hâve made ob.1ection woiild hâve made a bad matter 
worse. We cannot aecept the excuse. We do not thlnk the rernarka had the 
mlsleading strength that is attributed to them ; but at any rate it was the 
duty of counsel to object to them, and if then the court made matters worse 
its action would be subject to review." 

"Judex damnatur et nocens absolvitur" is a rewriting of the Roman 
maxim, descriptive of not a few modem décisions. The présent rec- 
ord should furnish no opportunity for its application. 



COLORADO TITLE & TRUST CO. v. CHILDERS et aL 

(Circuit Court o( Appeals, Eifth Circuit. April 21, 1917.) 

No. 2960. 

1. Bai^ks and Banking <®=»158 — Notes Patable at Bank — Paymhînt — Payée 

AB Agent of Holder. 

That notes by their tenus were made payable at the payée bank did not 
make such bank the eollecting agent of a bank to which they were indors- 
ed and transferred before maturity. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 542r- 
546.] 

2. Biij:.s and Notes <@=537(8) — Patment — Payée as Agent of Holdeb. 

On the Issue of whether a payée bank at which notes secured by a chat- 
tel mortgage were payable was the agent of a bank to which it transferred 
the notes, without the maker's knowledge, with authority to receive pay- 
ment, évidence held not to warrant a directed verdict for the maker, 
though raising a strong presumptlon that he had a rlght to belleve that 
it was such agent 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. §§ 1885, 
1886.] 

Walker, Circuit Judge, dissenting in part 

In Error to the District Court of the United States for the North- 
ern District of Texas; Edward R. Meek, Judge. 

Action by the Colorado Title & Trust Company against J. G. Child- 
ers, Jr., and others. Judgment for the défendant named, and plaintiff 
brings error. Reversed and new trial ordered. 

^ssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Tlils Is a suit at law Instituted at the Ft. Worth branch of the United States 
District Court for the Northern District of Texas. The suit was flled October 
16, 1915, by the Colorado Title & Trust Company, as plalntiff, for convenlence 
called "Colorado Bank." J. G. Chllders, Jr., the Pt. Worth Savlngs Bank & 
Trust Company and Brown Harwood, its recelver, were the défendants in the 
case. Tlie 'Et. Worth Savlngs Bank and Trust Company for brevlty wlU be 
called the "Ft. Worth Bank." 

The transaction made the basls of the suit of the Colorado Bank Is, 
briefly stated: October 5, 1914, Chllders executed bis promissory note, In 
writing, in the sum of $7,734. October 22, 1914, he executed another promis- 
sory note in the sum of $1,6.34, both notes payable to and at tlie Ft. Worth 
Bank, both due June 21, 1915, both bearing 10 per cent, interest from maturity. 
In the early part of November, 1914, long prior to the maturity of thèse notes, 
they were purchased by the Colorado Bank from the Ft. Worth Bank, the 
Colorado Bank paying the face of the notes, less 8 per cent, discount for the 
I>erlod the notes were to run. The notes were properly indorsed by the It. 
Worth Bank when they were sold to the Colorado Bank, so as to préserve the 
liability of the Ft. Worth Bank, as the Indorser thereof. In addition to the 
ordinary indorsement of this paper, the Pt. Worth Bank executed to the 
Colorado Bank a separate and addltlonal written contract, by the terms of 
which, the Ft. Worth Bank expressly guaranteed the payraent of the notes, 
together with ail interest that mlght accrue thereon, and by thls Instrument 
waived presentraent and dcmand of payment of the maker thereof, also waived 
notice of protest, etc. Notice of the transter of thèse notes was never given to 
Ohilders, nor did he otherwise know of it. On July 23, 1915, the Ft. Worth 
Bank being insolvent, its business was closed, and Harwood was appointed re- 
celver by one of the state courts of Tarrant county, Tex. 

The matter in conti'oversy in thls litlgatlon between the Colorado Bank and 
the other défendants, above named, was whether or net there had been a pay- 
ment of thèse notes. The notes were secured by a chattel niortgage given by 
Ohilders to the Ft. Worth Bank on certain cattle located in Southwest Texas. 
In the early part of the month of July, 1915, thèse cattle were sold by Chlld- 
ers, and the drafts which were made to hlm by the commission bouse in pay- 
ment of the cattle were, by the direction of Chllders, sent to the Ft. Worth 
Bank, with Instructions that the proceeds of the drafts be applied to the 
payment of thèse notes as far as the proceeds would go. In this way sufflclent 
funds were sent by Chllders to the Ft. AVorth Bank to hâve paid off the notes, 
except the sum oic $062. Thèse proceeds went into the Ft. Worth Bank on 
various dates between July 8 and July 17, 1915. The Ft. Worth Bank on the 
receipt of thèse drafts cashed thera at the First National Bank in Ft. Worth, 
Tex., taking crédit to Itself in that institution for the amount of the drafts, 
and gave Childers crédit on its own books for the amount. The Ft. Worth 
Bank embezzled the money. At a later time and after the closing of the 
doors of the Pt. Worth Bank and the appointment of a receiver thereof, Child- 
ers paid the $662 balance to the Colorado Bank, which was done without préju- 
dice. The contention then, between the Colorado Bank and Chllders, a» 
stated above, was, whether the placing of thèse funds in the Ft. Worth Bank 
was payment of the notes. The Colorado Bank urged that, inasmuch as it had 
iwssession of its securities, and that they were never sent to the Ft. Worth 
Bank for collection or helci by it in any other way, and inasmuch as no au- 
thority had beeii given to the Ft. Worth Bank by the Colorado Bank to col- 
lect, as agent for the Colorado Bank, thèse notes, the depositing of the funds 
by Chllders in the Ft. Worth Bank was not a payment of the seairities. 

Childers urged that the depositing of thèse funds by him In the Ft. Worth 
Bank constituted payment, for that the Ft. Worth Bank liad been appointed 
by the Colorado Bank as Its collecting agent to collect thèse notes, and in tlie 
alternative, if thls were not true, that by the course of dealing between the 
banks, and by custom the Colorado Bank was estopped from asserting the 
want of authorlty on the part of the Pt. Worth Bank to collect thèse notes 
for the Colorado Bank. 

The évidence upon which défendant in error, Childers, contended authorlty 
was conferred by the Colorado Bank upon the Ft. Worth Bank to act as col- 
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lecting agent for thèse notes was thls, In substance: June 10, 1915, the prési- 
dent of the Colorado Bank wrote the Ft. Worth Bank: "We hold two promls- 
sory notes of J. G. Childers, Jr., both falling due on the 21st inst, one belng 
for $7,734 and the other for $1,634 We wish to advise you in good time that 
we do not expect to be in the market this month for any cattle paper, and we 
hope that it will be convenient for you to take thèse notes up promptly." The 
Ft. Worth Bank, June 15th, repUed : "Answering your letter wlU say we hâve 
notified Mr. Childers that we wlll expect his paper paid. We may not be 
able to get the money to you the day the paper is due, but it will be there 
either at maturity or immediately thereafter." July 3d, the Colorado Bank 
wrote the Ft. Worth Bank thus: "We expected ère this to receive remittance 
for two notes of J. G. Childers, Jr., for $7,734 and $1,634, respecUvely, both 
due June 21st. By your last letter you led us to believe that remittance to 
cover would hâve reached us long ère this. We await your prompt reply." 
To this the Ft. Worth Bank July Gth, answered : "Replying to yours of the 
3d inst. regarding the J. G. Childers, Jr., paper beg to advise that Mr. Child- 
ers is now shipping his cattle and as soon as they hâve been sold on the market 
the money will be forthcoraing to retire his paper which you hold. We are 
very sorry this matter has dragged along for so much past the maturity of the 
paper, but we assure you we are doing everything we can to get this money to 
you as promptly as possible." 

On the issue of agency, défendant In error, over the objection of the plaintiff 
In error that the correspondence alone must détermine the question of agency, 
and that the secret undisclosed state of mind of the witness was irrelevant, 
propounded to the président of the Colorado Bank the question as hère shown, 
with the answer made thereto: "I wlll ask you to state whether or not it is 
true that you were relying on the Ft. Worth Savings Bank & Trust Company 
to coUect this money from Mr. Childers? I should like you to answer that yes 
or no? Were you relying upon the Ft. Worth Savings Bank & Trust Company 
to collect the money from Childers? A. We were." In connection there wlth 
j)Iaintlffi in error sought to show by said witness on cross-examination, but was 
not permitted to do so, what the witness meant by the answer given to the 
question above quoted, and to further show that he was not relying on the 
Ft. ^Vorth Bank to collect the money as the agent of the Colorado Bank, but 
assumed it would be so coUected as the représentative of Childers, and to 
show, further, that the notes were held by plaintiff in error In Colorado in 
order that there could be no payment till the money was received in Colorado. 

The évidence of Childers, in addition to the sending of the money to the 
Ft. Worth Bank, as before shown, was, to the effect that he lived in La Salle 
county at the time of the exécution of the notes and at the time of the purport- 
ed payment thereof; that it was, according to his undersanding, usual for 
cattlemen, who shipped cattle to market, owing notes such as tlie notes in 
question owed by him, not to appear in person at the bank at the time pay- 
ment was made, and that he was not given notice that the notes in question 
had been sold by the Ft. Worth Bank to the Colorado Bank. 

The président of the Colorado Bank further testified: "That as to the 
custom referred to by Childers, in his évidence, in the matter of not appearing 
at the bank when payment of notes was made, according to his information, 
the usual way was that when a man pays his note, he cornes to the bank and 
takes it up and gets it canceled ; that he had no knowledge of any such cus- 
tom as testifled to by Childers ; that he knew that Childers lived in La Salle 
county ; that cattlemen in Texas, who borrowed money from Ft. Worth 
banks and resided in another county, shipped cattle to market and had thelr 
drafts sent to the Ft. Worth banks, and knew that they frequently did this, if 
it was their own bank." 

Défendant in error introduced In évidence certain correspondence that 
passed between the Ft. Worth Bank and Childers, in référence to the payment 
of the notes. This évidence was objected to by plaintiff in error, upon the 
ground that the letters were irrolevant and immaterial, as to the case between 
the plaintiff and défendant Childers ; that the ottered correspondence was 
bearsay, res inter alios acta, and inadmissible. 

June 5, 1915, the Ft. Worth Bank wrote Childers: "Your two notes ag- 
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gregating $9,368.00 mature wlth us on the 21st of this montli. We wIU verx 
much appreciate it If you wlll make your arrangements to retire thèse notes 
at thelr maturity, as we are using every effort to Uquidate our paper as it 
matures. Please let us hear from you in regard to this paper." June 24-, 
1915, tHat bank wired OhildeYs thus : "When do you expect to shlp cattle to 
take up your paper due twenty-flrstî Answer." That bank June 24th, agaln 
wrote Ohilders : "We wlred you at Cotulla today to know when you expected 
to ship your cattle to take up your paper due the 2lKSt of this month. We re- 
celved a service on our message statlng that you were en route from Denver 
and expected next week. We thlnk, Mr. Chllders, if you are golng to let thia 
paper run past due, you should hâve advised us about it so that we might 
hâve known what to expect Please advise us on receipt of this letter wheji 
we may expect payment of thèse notes." July 5th, Chllders wrote the Ft. 
Worth Bank: "I hâve just retumed from Mexico and did not reçoive your 
message and rec'd your letter last nlght. I shlpped five cars steers to St. 
Tx)uls and wlll hâve proceeds sent to your bank to be credited on my account 
or rather my note that Is past due. I wlll ship agaln at once and wlll take^ 
up my Indebtedness wlth next shipment. I am sorry that this delay oecurred." 
■Tuly 12th, the Ft. Worth Bank wrote Chllders: "We are this moming in 
receipt of three remlttances from Cassldy-Southwestem, St. Louis for your 
account aggregatlng $5,485.81 to apply on your notes due June 25th for 
$9,368.00." 

The court bélow ruled that as a matter of law there had been a payment. 
by Chllders of the notes sued on, and peremptorily directed a verdict in his 
favor, as between hlm and the plaintiff in error, also directlng a verdict in 
favor of the plaintlfT in error against the Wt. Worth Bank for the fuU amount 
of the balance due on the notes. 

Geo. Thompson and J. H. Barwise, Jr., both of Ft. Worth, Tex., for 
plaintiff in error. 

David B. Trammell, R. W. Flournov, Morgan Bryan, and B. B. 
Stone, ail of Ft. Worth, Tex., and Thomas C. Hall, of Temple, Tex., 
for défendant in error. 

Before FARDEE and WÂLKER, Circuit Judges, and FOSTER, 
District Judge. 

FARDEE, Circuit Judge (after stating the facts as above). [1, 2] 
The mère fact that the notes sued on were by their terms made payable 
at the Ft. Worth Bank did not hâve the efïect of making that bank the 
coUecting agent of the Colorado bank to which they were indorsed and 
transferred before maturity. But when taken in connection with the 
facts that the défendant Childers had not been notilied of the transfer 
and was in entire ignorance of the same ; that the Colorado Bank had 
from the Ft. Worth Bank a spécial guaranty of payment and waiver 
of protest of the said notes; that there was a chattel mortgage from 
Childers in favor of the Ft. Worth Bank to secure the payment of the 
said notes ; and that the défendant Childers was, at the demand of the 
Ft. Worth Bank and without knowledge of the transfer, engaged in 
selling the cattle covered by the mortgage for the purpose of paying 
the Ft. Worth Bank the proceeds to be applied on the said notes, of 
ail of which the Colorado Bank had notice, and the other circum- 
stances developed in the written and oral évidence— there was a strong 
presumption that Childers had a right to believe that in the matter of 
collecting from him (Childers) the Ft. Worth Bank was the agent 
of the Colorado Bank. Such presumption was not one of law, but of 
fact, and not warranting a directed verdict. 
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We do not find that there was réversible error in the rulings on ad- 
missibility of évidence, and on another trial the same questions may 
not arise. 

As we find the court erred in directing a verdict thé judgment of the 
district court is reversed, and a new trial ordered. 

WALKER, Circuit Judge (dissenting in part). I concur in the con- 
clusions stated in the first and last sentences of the foregoing opinion, 
but not in the other rulings expressed therein. The following state- 
ment indicates wherein my conclusions on the questions presented for 
décision are at variance with those stated in the foregoing opinion: 

The notes being negotiable paper, the maker cannot sustain a claim 
that a payment by him to the original payée of part of the amount 
called for constituted a payment on the notes v^fithout showing that the 
payée, at the time such payment was made, was either the holder of the 
notes or the agent of the holder to receive payment for the latter. 
Adams v. Hackensack Improvement Commission, 44 N. J. Law, 638, 
43 Am. Rep. 406; Smith v. Kidd, 68 N. Y. 130, 23 Am. Rep. 157; 
Bartel v. Brown, 104 Wis. 493, 80 N. W. 801. Proof that the Colorado 
Bank was the owner and holder of the notes, having acquired them for 
value before maturity, cast on the maker, the défendant Childers, the 
burden of proving that the Ft. Worth Bank, to which he made a pay- 
ment without inquiry as to the whereabouts of the notes, which in fact 
then were in the possession of the owner, was authorized to receive 
payment for the latter. The nature of his obligations bound him to 
take notice of the fact that the notes were liable to turn up at maturity 
in the hands of a party other than the payée. Hofïmaster v. Black, 78 
Ohio St. 1, 84 N. E. 423, 125 Am. St. Rep. 679, 21 L. R. A. (N. S.) 52, 
14 Ann. Cas. 877; 3 R. C. L-, § 521, p. 1288. The holderof the notes 
is not bound by a payment made by the maker to one not in possession 
of them nor authorized to collect them. 

Nothing in the correspondence between the Colorado Bank and the 
original payée of the notes supports the claim that the former made 
the latter its agent to receive payment for it. By its letters the Colo- 
rado Bank made it known to the original payée, which had made itself 
also a guarantor, that the forthcoming of the amount as called for by 
the notes was expected and insisted on. The letters were in the nature 
of requests or demands of payment addressed by a creditor to one of 
the two parties whose relation to it was that of debtors. Nothing said 
by the creditor to the debtor addressed manifested a willingness of the 
former for the latter to be its agent to collect from the other debtor, 
the maker of the notes. It was immaterial to the holder whether the 
demanded payment was made by the maker of the notes or by the in- 
dorsing bank which had guaranteed the payment of them at maturity. 
The communications were such as might be expected from one in the 
situation of the Colorado Bank, in the absence of any intention on its 
part to make its debtor, the guarantor, its collecting agent. The holder 
did not by any of its letters confer on the original payée actual author- 
ity to act as agent in collecting from the maker. Nor was the payée by 
a redelivery of the notes to it clothed with apparent authority to col- 
lect the amount they called for. Childers was under no obligation to 
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make payment to a bank not having possession of the notes, though 
that bank was the original payée. He acted at his péril in making a 
payment without demanding production of tlie notes or ascertaining 
who held them. ' 

The dealings between the two banks in regard to the payment of the 
notes was exclusively by correspondence. That correspondence is the 
only proper évidence of those deahngs. The objection made to évi- 
dence of the undisclosed intention or purpose of the officiai of the Colo- 
rado Bank who wrote its letters to the Ft. Worth Bank should hâve 
been sustained. Henry v. Lane, 128 Fed. 243, 62 C. C. A. 625. 

The Colorado Bank did not estop itself to deny that the original payée 
was its agent to collect from Childers. It is not made to appear that 
Childers knew what passed between the two banks. He could not bave 
relied to his préjudice on conduct of which he was in ignorance. Be- 
sides, the Colorado Bank did not do, or omit to do, anything calcula ted 
to lead the maker of the notes to believe that he could discharge his 
liability by paying to one who was not the holder of the notes and who 
was without authority from the holder to collect them. In the circum- 
stances disclosed the Colorado Bank's continued rétention of the notes 
was enough to protsct it from being prejudiced by a payment made by 
the maker to one not in possession of the notes and not clothed by 
the holder of them with either real or apparent authority to accept 
payment for the latter. 



MILLER et al. v. C. C. HARTWELL CO., Llmltecl, et aL 

In re COLLINS. 

(Circuit Court of Appeals, Fifth Circuit. April 28, 1917.) 

No. 3025. 

1. Praudulent Conveyances <S=>26(1) — Mortgages — Vamditt ot Transac- 

tion. 

An owner of lots, on whlch he was building bouses, to Induee D. to 
make a loan thereon, made an apparent convoyanee to an ostensible pur- 
cliaser, taking back notes secured by a vendor's lien and mortgage, and 
executing to tbe ostensible purcliaser a building contractor's bond for 
the protection of laborers and materialmen, such as was required by the 
State law. The notes were then transferred to D., who had declined to 
make the loan unless the contractor's bond was glven, and who then 
made advances to the real owner. No other motive than to create a 
situation in which such bond could be given appeared. There was no 
attempt to conceal the real nature of the transaction, and laborers and 
materialmen were in no way prejudiced. held, that there was no suen 
simulation or fraudulent design or arrangement as invalidated the mort- 
gage, and it was enforceable for the amount ot the advances thereunder. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
61, 64, 65.] 

2. MoRTOAQES <S=>298(2) — Claims — Payment — Persons Entitled. 

Where mortgage notes were payable to the order of their maker and 
indorsed by him in blank, so that they were transférable by delivery, a 
transférée for collection was entitled to receive payment in bankruptcy, 

€=:9For otbPr cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexe* 



MILLEE V. 0. C. HAETWELL CO. 637 

where those beneficially interested acqulesced in her assertion of such 
rlglit. 
[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 837-839, 864.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Foster, Judge. 

In the matter of John D. ColHns, bankrupt. From a decree (235 
Fed. 937) disallowing the claim of Mrs. Isabel Danziger Miller and 
others, opposed by the C. C. Hartwell Company, Limited, and others, 
claimants appeal. Reversed and remanded. 

Chas. Payne Fenner and A. D. Danziger, both of New Orléans, La. 
(îlowe, Fenner, Spencer & Cocke, of New Orléans, La., on the brief), 
for appellants. William Grant and Wm. B. Grant, both of New 
Orléans, La., for appellees. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. This is an appeal from a decree which 
disallowed a claim présentée by the appellant Mrs. Isabel Danziger 
Miller against the proceeds of the sale of three lots in the city of New 
Orléans which belonged to the bankrupt, John D. Collins, and were 
sold under the order of the cqurt in the bankruptcy proceeding. The 
appellant's claim was evidenced by three notes held by her, for $2,200 
each, with interest from their date, made by I. Singer, payable to his 
own order, and by him indorsed in blank, and which purported to be 
secured by a vendor's lien and mortgage on the lots above mentioned. 
The claim presented showed that the notes were to be credited with 
the sum of $3,117.20. 

[1] The notes mentioned and the instrument which purported to se- 
cure them came into existence under circumstances now to be stated. 
Prior to February 26, 1912, Collins, the bankrupt, bought the three 
lots mentioned from one Pailet for $3,100, paying $400 cash and giving 
his note, secured by vendor's lien and mortgage, for $2,700, and start- 
ed to build several bouses on the lots; this work having progressed 
so far that the houses were nearing completion on February 26, 1912. 
The $2,700 note had been acquired by Félix J. Dreyfous as collatéral 
security for a loan of $1,500. Shortly prior to February 26th Collins 
applied to Dreyfous for a loan, which he proposed to secure by mort- 
gaging the three lots mentioned, and made it known that the loan was 
desii^ed to enable him to pay for labor and material furnished or to be 
furnished for the houses on the lots proposed to be mortgaged. The 
resuit of this application was that Dreyfous consented to make a loan 
for $6,600, part of which amount was to be used to satisfy the existing 
mortgage and vendor's lien on the property for $2,700 and interest, but 
demanded that a bond be made pursuant to the Louisiana statute of 
1906 (Acts La. 1906, p. 223), which provides for a contracter giving 
to an owner a bond with security for the faithful performance of the 
contract and the payment by the contractor of amounts owing for 
labor and material furnished for the work contracted for. A surety 
Company was found which was wilHng te go on the bond required, but 
it was concluded that such bond could not be given in the circum- 
stances then existing, as Collins, the owner of the lots, was also the 
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builder of the houses in course of érection, there beîng no contractor 
to make the bond. The agent of the surety company suggested that 
the law could be complied with and a bond given in pursuance of it by 
CoUins conveying the lots to a third person, and entering into a build- 
ing contract with that person and himself making a contractor's bond 
with surety. Pursuant to this suggestion Collins conveyed the lots to 
I. Singer, the deed reciting a considération of $7,500, that the purchas- 
er had paid $900 of that considération in cash, and for the remainder, 
$6,600, executed the three notes hère in question, secured by a vendor's 
lien and mortgage, and a building contract and a bond in conformity 
with the requirement of the statute were executed by Singer as owner 
and Collins as contractor, the surety company signing as the latter's 
surety for the amount of the bond, $6,600. This having been done, the 
$6,600 of notes signed and indorsed by Singer were delivered to Drey- 
fous, who paid the previously existing $2,700 debt and procured the 
cancellation of the liens securing it, and niade some payments to and 
for Collins, the total amount of which is not clearly and satisfactorily 
disclosed by the évidence. It was, however, clearly made to appear 
that more tihan $3,300 in amount of the $6,600 loan so arranged and 
provided for was actually paid or furnished, and that what the appel- 
iant claimed to be secured by the lien or privilège asserted was the 
amount actually paid on the security of the $6,600 notes and mortgage 
with interest on that amount. It appears from the testimony of Drey- 
fous that he discontinued payments to Collins because of the assertion 
by parties who had furnished labor and material to Collins for the 
houses he was building of liens or privilèges on the property covered 
by the mortgage. 

It is not made to appear that there was any other motive in the trans- 
action between Collins and Singer than to create a situation in which 
a bond could be given pursuant to the Louisiana statute above refer- 
red to. So far as appears there was no attempt to conceal the real 
nature and purpose of the transaction. At no time did Singer claim 
that he had really bought the property and was the owner of it. There 
was filed in the bankruptcy proceeding a formai statement by him to 
the effect that the lots were placed in his name for convenience only 
and that they were the property of Collins, the bankrupt. It is not 
-disclosed that any one asserting an interest in the property was misled 
to his préjudice by a belief that at any time Singer was the real owner 
of it. What was done did not hâve the efifect of impairing any existing 
security held by a furnisher of labor or material, or prevent the ac- 
quisition of a lien or privilège for amounts so owing by a compliance 
with the requirements of the statutes which make provision for such 
security. The giving of the bond was a distinct benefit to those who 
subsequently furnished labor or material for the buildings then in 
course of érection. The statute itself in pursuance of which that bond 
was given states its purpose to be "to require owners to secure bond 
with solvent and sufficient surety from the undertaker, contractor, 
master mechanic or engineer for the protection of ail parties interested 
in the contract, as their interest may appear, and which sâid surety is 
to stand in the place and stead of a defaulting undertaker, contractor, 
master mechanic or engineer." The condition of the bond which the 
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statute prescribes is "the true and faithful performance of the con- 
tract, and the payment of ail subcontractors, workmen, laborers, me- 
chanics, and furnishers of material by the undertaker, contractor, mas- 
ter mechanic, or engineer," and it is provided that such bond be made 
"in favor of the owner, subcontractors, workmen, laborers, mechanics, 
and furnishers of material jointly, as their interests may appear." 

It is obvious that, while such a bond is required for the protection 
of others, the existence of it inures also to the benefit of a mortgagee 
of the land upon which tlie building or improvement contracted for is 
erected, in that it provides a means of bringing about the satisfaction 
of claims of laborers and materialmen against the contractor which 
does not involve an impairment of the mortgagee's security by the créa- 
tion of liens or privilèges which, in the absence of such a bond, would 
hâve precedence over that of the mortgage. The necessity of labor- 
ers and materialmen subjecting the mortgaged property-to the satisfac- 
tion of their demands was obviated by providing for them other adé- 
quate security, leaving no occasion for a resort by them to the mort- 
gaged property. What was done did not harm those who previously 
had fumished labor or material, whether they had or had not already 
let the time slip by within which they could acquire a lien or privilège 
by complying with statutory requirements. Those who had waited 
too long had already lost the opportunity of fixing a lien or charge in 
their favor on the mortgaged property. Those who had not still could 
do so by complying with the prescribed statutory requirements. The 
bond given provided adéquate security to those who subsequently fur- 
nished labor or material. So the lender, in arranging for the bettering 
of the security he had contracted for, did not lessen the chance of la- 
borers and materialmen to realize in JFull on their demands. 

The most that can be said against the arrangement in the carrying 
out of which the notes in question and the mortgage securing them 
came into existence is that on the face of it there was a deceptive ap- 
pearance of a change of ownership of the property involved having 
been effected, when in reality the ownership remained as it was be- 
f ore. But it is not made to appear that there was any f raudulent design 
in the transaction, or that the consummation of it had the effect of de- 
frauding or injuring any one. As to the mortgage feature of the 
transaction, there was an absence of any concealment or possibility 
of déception of or damage to parties who were strangers to the trans- 
action. The mortgage and the notes were given to secure an indebted- 
ness actually and in good faith arranged for. More than half of the 
amount provided for was actually paid or advanced, and only for that 
amount and interest on it was the claim based on the notes and mort- 
gage sought to be enforced against the proceeds of the sale of the 
mortgaged property. As to strangers to the transaction, who were 
presently or prospectively interested in the property covered by the 
mortgage, it did not hâve an effect différent from that it would hâve 
had if it had been given by the real owner, instead of by the apparent 
owner, in whom the légal title had been vested "for convenience only." 
The conclusion is that as to the mortgage feature of the transaction 
there was no such simulation or fraudulent design or arrangement as 
is entitled to be given the effect of invalidating and rendering unen- 
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forceable the mortgage incumbrance placed on the property by the ap- 
parent owner. Hoffman v. Ackermann, 110 La. 1070, 35 South. 293; 
Nuss V. Nuss, 112 La. 266, 36 South. 345. 

[2] The mortgage notes, which were made payable to the order of 
the maker of them, having been indorsed in blank by him, were trans- 
férable by delivery. They were delivered to the appellant for collec- 
tion. The only parties entitled to question her right to coUect what 
was owing on them were those who were beneficially interested. As 
they acquiesced in her assertion of the right to receive what was owing 
on them, there seems to be no good reason for denying that she had that 
right. 

The conclusion is that under the évidence adduced the appellant had 
a lien or privilège for the amount actually and in good faith paid or 
advanced on the security of the mortgage notes held by her, and that 
the den:*.and she presented was enforceable against the proceeds of the 
sale of the mortgaged property. As the trial court disallowed the claim 
of the holder of the mortgage notes, there was no décision on the 
question of that claim being entitled to priority over or being subor- 
dinated to other claims which were asserted against the proceeds of 
the sale of the property mentioned. The other claims were asserted 
by parties who furnished labor or materials for the houses built on the 
î'wrtgaged property. In the situation in which the matter is presented 
co us it is not deemed appropriate to say more in référence to the 
question, likely to be presented for décision in the further progress 
of the case, of the relative rank of the conflicting claims presented than 
that the Louisiana statutes show when, to what extent, and by a com- 
pliance with what requirements those who fumish labor or material 
for an improvement on real estate acquire a lien or privilège having 
îwiority over that of a creditor who has acquired a mortgage. Whit- 
ney-Central Trust & Savings Bank v. General Fire Extinguisher Co., 

240 Fed. 631, C. C. A. ; Whitney-Central Trust & Savings 

Bank v. Luck et al., 231 Fed. 431, 145 C. C. A. 425; Hibernia Bank 
& Trust Co. V. C. F. Knoll Planting & Mfg. Co., 133 La. 698, 63 South. 
288; Carolina-Portland Cément Co. v. Southern Wood D. & F. Co., 
\37 La. 470, 68 South. 831. 

The decree appealed from is reversed, and the cause is remanded for 
iurther proceedings not inconsistent with this opinion. 



NORMA MINING CO. v. MACKAT. 

(Circuit Court of Appeals, Nlnth Circuit. May 7, 1917.) 

1. Evidence <@=>177 — Best and Secondabt Evidence — Cobpoeate REOOBDa. 
While the records of a corporation are the hest évidence of the action 
of its direetors or stockholders, in the absence of such record, paroi tes- 
timony may be introduced to show that a resolution was passed authoria- 
ing corporate action. 

[Ed. Note. — For other cases, see Evidence, Cent Dlg. §§ 557, 57(^579.] 

4=3For oUier cases see same tapie & KKY-NUMBER in ail Key-Nambered Dlgesta & Indezei 
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2. Corporations ©=»482(5)— Moetgages— Weight and Sufficienct op Evi- 

dence. 

On the issue in a foreclosure suit as to whetlier a corporation was in- 
debted to its président, évidence heîd to support a flnding tliat a note and 
mortgage executed to a person to whom tlie président was indebted was 
sustained by an adéquate considération. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1870.] 

3. Corporations <S=3482(7) — Mobtgages — Considération. 

A corporation, indebted to its président, wbo owed plalntiff $13,000, 
executed its note and mortgage to plalntiff for $16,000, wl^h was credited 
on its Indebtedness to its président. Plalntiff gave the président a re- 
ceipt, recltlng that the note and mortgage were to be sold, .?10,000 paid on 
the presldent's debt to hlm, and the balance paid to the président. The 
efforts to sell the note and mortgage were unsuccessful, and subséquent 
transactions between plalntiff and the président increased the presl- 
dent's indebtedness to plalntiff to $16,000. Held, that the corporation, 
havlng received crédit in the sum of $10,000 on its indebtedness, was not 
concerned in the subséquent transactions between plalntiff and the prési- 
dent, and they did not prevent a recovery against défendant for the full 
amount of the note. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1883-1886.] 

4. Corporations <®='4.32(12) — Ownership of Stock — Evidence. 

In a suit to foreclose corporate mortgages, claimed by the corporation 
to hâve been executed by its président wlthout considération and not for a 
corporate purpose, évidence held sufticient to warrant a findlng that by 
reason of stock ownership the président was in effect the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1717, 1737, 
1743, 1762.] 

5. Corporations <s=>182 — Mobtgages — Looking Behind Corporate Form. 

Where, of the 300,000 shares of stock in a corporation, 1 was issued to 
the corporation's président, 1 to his son, and 1 to the seeretary, but not 
delivered, and a certificate for the remaining shares was owned elther by 
the président or his wlfe, who knew of Uie exécution of a mortgage by 
hlm and made no objection thereto, the court could look beyond the cor- 
porate form, and hold the mortgage bindlng on the corporation, because 
bindlng on the persons composlng it. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 686-690.] 

6. Dépositions ©=388 — Use in Evidence — Excludino Portions op Déposi- 

tions. 

Where an order for the taldng of a déposition flrst applied for durlng 
the trial llmited the scope of the inqulry to a particular matter, it was 
wltliln the court's discrétion to exclude testlmony as to other matters, as 
It was within its discrétion to détermine in the flrst instance whether 
any déposition whatever could be taken during the triai. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. §§ 234-2361/2, 
242-245.] 

Appeal from the District Court of the United States for the District 
of Arizona; Wm. H. Sawtelle, Judge. 

Suit by Hugh Mackay against the Norma Mining Company. From 
a decree in favor of plaintiff, défendant appeals. Affirmed. 

The appellee brought suit to foreclose two mortgages on the property of 
the appellant, a corporation of the state of Arizona. The flrst mortgage was 
executed on August 2, 1013, and was glven to secure a promlssory note of the 
appellant for $16,000. The second mortgage bore date March 31, 1914, and 
was glven to secure the sum of $5,000, evldenced by two promlssory notes of 
the appellant, one for $3,500, and the other for $1,500. Each mortgage con- 

©=3For other cases eee same tople & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
241 F. — 41 



642 241 FEDERAL REPORTER 

talned the récital that It was executed and dellvered by R. T. Eoot, as prési- 
dent, by order of the board of directors of the appellant, and by order of the 
stockholders at a meeting at which ail the shares of the stock were represented 
and unanlmously voted in favor thereof. The second mortgage contained the 
further récital that there was a prior mortgage on sald property, executed by 
the appellant to the appellee to secure Ç16,000 and some taxes, "ail of which 
the grantor will pay." To the complalnt the appellant answered, denying 
that the président of the corporation was authorlzed to exécute sald notes and 
mortgages, and alleging tljat the same, if executed, were ont of the course of 
the appellant's ^gular business, and without considération, and that they 
had never been ratified. The answer then alleged that at the time of the 
exécution of the flrst mortgage the appellee was in need of money and re- 
quested the said Root to assist hlm, by glving him notes or securities upon 
which he could raise money, and that the said Root, without authority or 
knowledge of the board of directors of the appellant, and without any consid- 
ération, executed in the name of the corporation and conditionally dellvered 
sald $16,000 note and mortgage, and that the $5,000 note and mortgage were 
executed by Root upon personal matters and dealings between hlm and the 
apjtellee, and had no relation to any business or interest of the appellant, and 
were without considération moving to the appellant, and were without Its 
knowledge or authority and were conditionally dellvered to the appellee. Upon 
thèse issues and the évidence in the case, the court found that the appellant, 
for a valid considération, executed and dellvered both of said mortgages and 
the notes sécured thereby, that the said mortgages are valid and subslsting 
liens agalnst the mortgaged premlses, and that there is due and owing to the 
appellee from the appellant upon the flrst mortgage the sum of $18,434.66, and 
upon the second mortgage $4,528.43. 

Richard E. Sloan, of Phœnix, Ariz., for appellant. 
Baker & Baker, of Phœnix, Ariz., and Robinson & Robinson, of 
Denver, Colo., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that the finding that the notes and mortgages are valid ob- 
ligations of the appellant is erroneous: First, because of failure of 
proof that Root, the président, was authorized to exécute the same ; 
and, second, because of failure of proof that any corporate purpose 
was served thereby, or that any considération was received therefor. 
The records of the appellant contain no mention of authority to exé- 
cute either of the notes or mortgages. There was paroi évidence, how- 
ever, that meetings were had for that purpose, and that both at meet- 
ings of the board of directors and at meetings of the shareholders, 
representing ail the stock, the exécution of the notes and mortgages 
was duly authorized. There was some testimony to the contrary, but 
we find no ground to disturb the conclusion of the trial court upon the 
conflicting évidence. As to the first mortgage, the finding is corrobo- 
rated by a paper which was inserted in the record book, and which 
contains the minutes of a meeting of the stockholders and a meeting 
of the directors of the appellant in July, 1913, signed by the secretary 
of the Company, reciting that ail shares were represented, and con- 
taining the f oUowing : 

"Whereas, the Nonna Mining Company owes R. T. Root the sum of more 
than $'25,000 for moneys advanced and expended upon its White llills, Arizwna, 
property, and desires to secure and pay the same: 
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"Besolved, that the offlcers of tbe company be and they are hereby author- 
Ized to Issue and dellver to Hugh Mackay, at the request and for the aceount 
of R. T. Root, the note or notes of the company up to an aggregate of $25,000, 
and to secure the same by mortgage or mortgages upoa ail of the mines and 
property o£ the company; * » • that such notes and mortgages shall 
be of such dates and forra, and contain such terms and conditions, as said 
R. T. Root and said Mackay may hereafter agrée upon, and that said notes 
and mortgages, when executed, shall apply and be credited upon the indebted- 
ness of the company to said Root, and said indebtedness canceled to the es- 
tent of such notes and mortgages." 

[1] Whjle the records of a corporation are the best évidence of the 
action of its directors or stockholders, in the absence of such records, 
paroi testimony may be introduced to show that a resolution was passed 
authorizing corporate action. United States Bank v. Dandridge, 12 
Wheat. 64, 6 L. Ed. 552 ; Denver & R. G. R. R, v. Ariz. & Col. R. R., 
233 U. S. 601, 34 Sup. Ct. 691, 58 L. Ed. 1111 ; Allis v. Jones (C. C.) 
45 Fed. 148. 

[2] The conclusion of the court below that the exécution of the 
notes and mortgages was sustained by an adéquate considération is 
sufficiently supported by évidence tending to show that at the date of 
the exécution of the first mortgage the appellant was indebted to R. T. 
Root in the sum of about $30,000. The appellee testified that, at the 
meeting at which the first mortgage was authorized. Root stated that 
the company owed him approximately $30,000, and said, "I don't know 
the exact figures, but Mr. lyOwry there does," and that he further stat- 
ed that "no one on earth could find fault" with any mortgage that was 
issued to him "to the extent of that amount." Although Root, when 
called as a witness for the appellant, denied that the company was in- 
debted to him, his évidence, we think, is substantially an admission 
that there was such an indebtedness. He testified : 

That he did not charge up to any one the outlay and e.\i)enses whlch he pald 
for the opération of the minlng company. Xhat he kept a record of some ex- 
penses, "but I do not recall to hâve made any charge. I keep no aceount 
between myself, of the expenses that I paid in the opération of the Norma 
Mining Company, and the company. I clalm and hold no aceount against 
the Norma Mining Company in the sum of about $30,000 for expenses and 
outlays in behalf of the company. * * * It was expenses on the property, 
not the company, for the development of the property. There was parties 
Interested, whose money I used — I procured and used on the property, openlng 
the property. I refer to my wlfe. She had furnished money which was used." 

Lowry, who had been the secretary, testified: 

"Any money that was expended on that property was to be repald. It was 
merely entered upon the books as an aceount, showing what expenditures 
had been made, between Sir. Itoot, making the expenditures, and the corpora- 
tion, It was regarded at ail times as an Indebtedness of the corporation to 
him." 

Lowry further testified that he presumed the books containing the 
entries of thèse expenditures were in Root's possession. 

[3] At the time of the exécution of the first mortgage, and as a part 
of that transaction, the appellant gave to Root a receipt reciting that 
the note and mortgage were received for the purpose of selling them, 
and from the proceeds to pay the appellee $10,000 due for money 
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which he, as the exécuter of an estate, had loaned to Root, and to pay 
the balance of the proceeds to Root. It is contended that the decree 
is erroneous in finding that there was due the appellee under the first 
note and mortgage any more than the sum of $10,000, which was to be 
paid to him. The évidence indicates that the appellee was extremely 
anxious to obtain the payment of the $10,000 trust funds, which as 
executor he had loaned to Root, and the testimony shows that strenu- 
ous efforts were made, both by the appellee and by Root, to sell the 
first note and mortgage ; Root being anxious to obtain the surplus that 
might be realized on the mortgage. Their efforts resulted in failure, 
but the évidence shows that, at the date when the mortgage was execut- 
ed, Root was in fact indebted to the appellee in the full sum of $13,000, 
and that for the remaining $3,000 the afipellee, on August 30, 1913, 
gave Root a duebill, and that thereafter certain indebtedness on prom- 
issory notes executed by Root in November, 1912, to the appellee, and 
money received by Root on the sale of certain bonds belonging to the 
appellee, were applied to the extinction of the duebill, leaving the 
amount secured by the first mortgage the full sum of $16,000. Thèse 
transactions between Root and the appellee subséquent to the date of 
the mortgage can hâve no effect upon the rights of the appellant in the 
présent controversy, for the appellant at the time of the exécution of 
the mortgage received crédit in the sum of $16,000, and the cancella- 
tion in that amount of its indebtedness to Root, and, so far as the 
corporation was concerned, that was the purpose for which the mort- 
gage was executed. 

[4, 5] Again, the trial court may hâve found, and we think ît would 
bave been justified in finding, that R. T. Root was in effect the corpo- 
ration. There were 300,000 shares. One share was issued to R. T. 
Root, one to his son, and one was made out to Lowry, but not deliv- 
ered. A certificate of 299,997 shares had been issued to one McDer- 
mott, and he had indorsed it in blank. The appellee testified that, just 
prior to the exécution of the first mortgage, Root stated that he owned 
every share of stock, and that he exhibited the shares. Lowry testi- 
fied that, at the meeting at which the mortgage was authorized. Root 
said that he owned ail the shares of the corporation outside of the di- 
rectors' shares, and produced certificates signed in blank. Griermann, 
a disinterested witness, testified that on July 28, 1913, Root told him 
that, in order to avoid the possibility of any technical objection on the 
part of the party who might want to make the loan, he had the resolu- 
tion passed, although he did not consider it necessary, because he own- 
ed ail the stock. Root testified that the shares belonged to his wife. 
But there is the testimony of two disinterested witnesses that, prior to 
the mortgage, Mrs. Root knew of the purpose to procure money on the 
mortgage, and expressed her hope that the effort might be successfui, 
and Root admitted that his^wife learned of the mortgages soon after 
they were given. There is"no évidence that she ever made objection 
to them. In view of such testimony, a court may properly look beyond 
the corporate form and hold that what would be binding upon the per- 
sons composing the corporation would be binding upon the corpora- 
tion. Ivinn Timber Co. v. United States, 236 U. S. 574, 35 Sup. Ct. 
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440, 59 L. Ed. 725 ; Linn & Lane Timber Co. v. United States, 196 
Fed. 593, 116 C. C. A. 267, and cases there cited. 

[6] It is contended that the trial court erred in striking from the 
déposition of Mrs. Root certain portions of her testimony. It appears 
that when, during the trial, appHcation was made to take Mrs. Root's 
déposition, the court, in view of the statement of appellant's counsel 
that they had been taken by surprise by the testimony as to certain 
conversations had by witnesses with Mrs. Root, permitted the déposi- 
tion to be taken, but ordered that the interrogatories be confined to 
questions concerning those conversations with Mrs. Root. When the 
déposition was offered in évidence, it appeared that Mrs. Root had 
testified on other subjects, and the court, referring to the order that 
had been made, sustained objections to the admission of such other tes- 
timony. The order having limited as it did the scope of the inquiry, 
it was within the court's discrétion to exclude the other testimony, 
since it was within its discrétion to détermine in the first instance 
whether any déposition whatever could be taken during the progress 
of the trial. 13 Cyc. 865. 

The decree is affirmed. 



LINNINGEN v. MORGAN. 

(Circuit Court of Appeals, Elghtti Circuit. Mareh 19, 1917.) 

No. 4836. 

1. COUNTEEFEITING <3=sl6 — iNDICTMENr — ^SUFFIOIENCT. 

Rev. st. § 3515 (Comp. St. 1916, § 0458), deflnes the minor coin.? of the 
United States as the five, three, and one cent pièces. Pen. Code (Act 
March 4, 1909, c. 321) § 163, 35 Sta.t. 1119 (Comp. St. 191G, § 10333), makes 
it au offense to hâve possession of or to utter and publisli counterfeited 
coin In reseinblance of the gold and silver coins eoined at the mints. Sec- 
tion 164 (Comp. St. 1916, § 10334) similarly provides as to the minor 
coins eoined at the mints, but imposes a ligliter punishraent. Ueld, that 
an indictment charging défendant with liaviug possession of and uttering 
counterfeited coins resembling the silver coin eoined at the nilnts commou- 
ly called a dollar charged an offense under section 163, without alleging 
thut such coin was not one of the minor coins of the United States. 

LBd. Note. — For other cases, see Counterfeiting, Cent. Dig. §§ 23-37.J 

2. Habeas Coepus <S=530(3) — Errobs and Irbegdlabities — Defects in Sen- 

tes ce. 

That a sentence under a statute providing for Imprisonmeut and fine 
Imposes no fine in addition to imprisonment is not availabie as an objec- 
tion on habeas corpus, as défendant is not injured thereby. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 25.] 

3. COUNTERrEITING <S:=>21 — PUNISHMENT. 

Rev. St. § 5457 (Comp. St. 1916, § 10333), provided punishment for 
counterfeiting or possessing counterfeited coins, etc., by a fine of not more 
thau IcvOOO and by imprisonment at hard labor not more than 10 years. 
Pen. Code, § 163, covering the same offenses prescribes the same punish- 
ment without mentioning hard labor. Section 33S (Comp. St. 1916,, § 

«=For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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10512) provides that the omission of the words "hard labor" Irom the 
provisions prescrlblng the punlshment In the varlous sections of that act 
shall not deprive the court of the power to Impose hard labor, where such 
power "now exlsts." Held that, in a proseeution for possessing and 
uttering counterfeited coins, the court had power to Impose a sentence at 
hard labor. 

[Ed. Note. — For other cases, see Counterfeiting, Cent. Dig. § 51.] 

Appeal from the District Court of the United States for the District 
of Kansas. 

Habeas corpus by William H. L,inningen, on the pétition of T. W. 
Bell, against Thomas W. Morgan. Judgment dismissing the pétition, 
and the petitioner appeals. Affirmed. 

P. H. Cullen, of St. Louis, Mo., for appellant. 
Fred Robertson, U. S. Atty., and L,. S. Harvey, Asst. U. S. Atty., 
both of Kansas City, Kan., for appellee. 

Before CARLAND and STONE, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. The appellant filed a pétition for a writ 
of habeas corpus, alleging that lie was unlawfuUy confined in the Unit- 
ed States penitentiary at Leavenworth, Kan. There is no dispute 
Eibout the facts. An indictment was returned against appellant in the 
United States District Court for the District of Indiana, which con- 
tained two counts. The first count charged : 

"That William H. Linningen, late of said district, at the district afore- 
sald, on the nlneteenth day of January in the year of our Lord one thousand 
nine hundred and eleven, unlawfuUy, knowingly and feloniously did then and 
there hâve in his possession at the same time with intent then and there to 
pa.ss, utter and publish the same as true and genuine to some person or per- 
dons to the grand jurors aforesald unknown, ten similar pièces of falsely made, 
forged and counterfeited coin in the llkeness and similitude of the silver coin 
of the Uiiited States, which has been coined at the mints of the United States, 
cooimonly called a dollar, with intent then and there to defraud the said per- 
son or persons unknown as aforesald to the said grand jurors, he, the said 
William H. Linningen, then and there well knowing the same to be falsely 
made, forged and counterfeited." 

The second count charged that appellant at tlie same time and 
place — 

"unlawfuUy, knowingly and feloniously did then and there pass, utter and 
publish, and attempt to pass, utter and publish as true and genuine, to one 
James Hayden, a certain falsely made, forged and counterfeited coin in the 
resemblance and similitude of the silver coin of the United States, which has 
been coined at the mints of the United States, commonly called a dollar, with 
Intent then and there to defraud him, the said James Hayden, he, the said 
William H. Linningen, then and there well knowing the same to be falsely 
made, forged and counterfeited." 

As a resuit of a trial upon this indictment, there was a verdict find- 
ing appellant guilty as charged, and upon that verdict the court entered 
a judgment as foUows: 

"It is therefore considered by the court that said défendant for the offense 
charged in said indictment be Iraprisoned and contined in the United States 
Penitentiary at Leavenworth, Kan., for the term of ten years at hard 
labor, and that he do pay unto the United States the costs of this proseeution." 
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Under a commitment issued pursuant to.thîs judgment, the appel- 
lant was delivered to the custody of respondent as warden of the Unit- 
ed States penitentiary at Leavenworth, Kan., on June 9, 1911, and ever 
since he has been imprisoned therein. The trial court denied the ap- 
plication for the writ and this appeal followed. Sections 163 and 164 
of the Pénal Code provide as follows: 

"Whoever shall falsely make, forge, or counterfelt, or cause or procure to 
be falsely made, forged, or counterfeited, or shall willingly aid or nssist In 
falsely maklng, forging, or eounterfeitlng any coin or bars in resemWance or 
similitude of the gold or silver coins or bars which hâve been, or hereafter 
may be, coliied or stamped at the mints and assay ottices of the United States, 
or in resemblance or similitude of any foreign gold or silver coin which by 
law is, or hereafter may be, current in the United States, or are in actual use 
and circulation as money within the United States: or whoever shall pass, 
utter, publish, or sell, or attempt to pass, utter, publlsh, or sell, or bring Into 
the United States or any place subject to the jurisdlctlon thereof, from any 
foreign place, knowing the same to be false, forged, or counterfeit, with In- 
tent to defraud any body politic or eorporate, or any person or persons whom- 
soever, or shall hâve in his possession any such false, forged, or counter- 
feited coin or bars, knowing the same to tae false, forged, or counterfeited, 
wlth intent to defraud any body politic or eorporate, or any person or persons 
whomsoever, shall be fined not more than five thousand dollars and imprisoned 
net more than ten years." Comp. St. 1916, § 10333. 

"Whoever shall falsely make, forge, or counterfeit, or cause or procure to be 
falsely made, forged, or counterfeited, or shall willingly aid or assist in falsely 
making, forging, or counterfeiting any coin in the resemblance or similitude of 
any of the minor coins which hâve been, or hereafter may be, eoined at the 
mints of the United States ; or whoever shall pass, utter, publish, or sell, or 
bring Into the United States or any place subject to the jurisdietion thereof, 
from any foreign place, or hâve in his possession any such false, forged, or 
counterfeited coin, with intent to defraud any person whomsoever, slaalJ be 
flned not more than one thousand dollars and imprisoned not more than 
three years." Comp. St. 1916, § 10334. 

fi] Appellant allèges that each count of the indictment charged an 
offense under section 164 of the Pénal Code, and not under section 163, 
and as the sentence under section 164 could not be for imprisonment 
for a longer term than three years, and he has been confined beyond 
that period, he is entitled to be discharged. In support of this claim, it 
is urged that it was not charged in the indictment that the counterfeit 
coins vi'hich appellant had in his possession were not minor coins of the 
United States. It is alleged in the first count that défendant had in his 
possession ten pièces of counterfeited coins in the likeness and simili- 
tude of the silver coin of the United States, which has been eoined at 
the mints of the United States, commonly called a dollar, and in the 
.second count' that appellant uttered as genuine a counterfeited coin in 
the resemblance and similitude of the silver coin of the United States, 
which has been eoined at the mints of the United States, commonly 
called a dollar. 

Section 163 of the Pénal Code makes it an offense under certain cir- 
cumstances to hâve possession of, or to utter and publish, counterfeited 
coin in resemblance or similitude of the gold and silver coins which 
hâve been, or may be, eoined at the mints and assay offices of the Unit- 
ed States. The silver dollar is a coin of the United States authorized 
to be eoined at the United States mints. Act Feb. 2, 1878, c. 20, § 1, 
20 Stat. 25, 6 U. S. Comp. Stats. Ann. 1916, § 6453. The minor coins 
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of the United States are thus defined in Rev. Stats. § 3515, 6 U. S. 
Comp. Stats. Ann. 1916, § 6458 : 

"Tte minor coins of tlie United States shall be a flve-cent pièce, a three- 
cent pièce, and a one-cent pièce." 

It is not necessary, in order to charge a crime under section 163 of 
the Pénal Code, that the indictment should négative the fact that the 
coins appellant possessed or uttered were not minor coins of the Unit- 
ed States, when they were described as being in the likeness and simili- 
tude of the sijver coin of the United States, which has been coined at 
the mints of the United States, commonly called a dollar, The alléga- 
tion in the indictment that appellant knew the coins to be counterfeited 
foUowed the terms of section 163 of the Pénal Code, while this alléga- 
tion was unnecessary under section 164. Each count of the indictment 
sufficiently stated an offense under section 163. 

[2] Complaint is made because the court omitted to impose a fine 
apon appellant, in addition to the sentence of imprisonment, as the 
statute provides for imprisonment and a fine, and the omission makes 
void the sentence imposed on him. This contention is untenable on 
habeas corpus, as appellant was not injured thereby. Bartholomew v. 
United States, 177 Fed. 902, 101 C. C. A. 182; State v. Klock, 48 La. 
Ann. 67, 18 South. 957, 55 Am. St. Rep. 259; Ex parte Shaw, 7 Ohio 
St. 81, 70 Am. Dec. 55. 

[3] A further objection to continued incarcération under the sen- 
tence is based on the fact that the court sentenced appellant to be im- 
prisoned at hard labor. Section 338 of the Pénal Code provides : 

"Ttie omission of the words 'ïiard labor' from tlie provisions prescribing the 
punisbinent in the various sections of this act, shall not be construed as de- 
priving the court of the power to Impose hai-d labor as a part of the punish- 
anent, in any case where such power now exlsts." Comp. St. 1916, § 10512. 

When the Pénal Code was enacted, section 5457, Rev. Statutes, read 
as foUows: ^ 

"Every person who falsely makes, forges, or counterfeits, or causes or pro- 
cures to be falsely made, forged, or counterfeited, or williugly aids or assista 
in falsely maklng, forging, or counterfeiting any coin or bars in resemblance 
or similitude of the gold or sllver coins or bars which bave been, or hereafter 
may be, coined or stamped at the mints and assay offices of the United States, 
or in resemblance or similitude of any foreign gold or sllver coin which by 
law is, or hereafter may be, current in the United States, or are in actual use 
and circulation as money within the United States, or who passes, utters, pub- 
lishes, or sells, or attempts to pass, utter, publish, or sell, or brlng Into the 
United States from any foreign place, knowing the same to be false, forged, or 
counterfeit, wlth intent to defraud any body politic or corporate, or any. 
other person or persons whatsoever, or has in his possession any such false, 
forged or counterfeited coin or bars, knowing the same to be false, forged or 
counterfeited, with intent to defraud any body politic or corporate, or any 
other person or persons whatsoever, shall be punished by a fine of not more 
than five thousand dollars, and by imprisonment at hard labor not more than 
ten years." Comp. St. 1916, § 10333. 

The Pénal Code re-enacted the provisions of this section in section 
163 of the Pénal Code, repealing section 5457 of the Rev. Stats. in sec- 
tion 341 of the Pénal Code (Comp. St. 1916, § 10515). The power to 
impose a sentence at hard labor for an offense of this kind therefore 
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existed at the time of the enactment of the Pénal Code, and that pow- 
er was preserved to the court by the provisions of section 338 of the 
Pénal Code. 

No error is found in the judgment of the trial court, and the judg- 
ment of the trial court will be affirmed. 



VON ARX V. SHAFER et al. 
(Circuit Court of Appeals, Nlnth Circuit. May T, 1917.) 

1. Fai.se Impkisonment <S=»8 — IjIabilitt of Magistrate. 

Under Comp. Laws Alaska 1913, §§ 2389, 2408, requlrlng défendants to 
' be taken before a magistrate without delay, and providing that, when a 
défendant Is brought before a magistrate, the magistrate must Immediate- 
ly inform him of the charges against him, and his right to counsel, it 
was the duty of a city magistrate, when he saw that the clty marshal had 
a person under arrest, to cause the oftender to be brought before him, 
and a charge to be made, and to afford him a hearing, or the opportunlty 
of bail; and where, instead of doing this, he permitted the marshal to 
ImprJson the oftender untll the foUowlng day, and when hls right to hold 
défendant was challenged by defendant's frlends, asserted such right 
and said there would be nothlng doing untll the next day, he was llable in 
damages for false Imprisonment, and was not entltled to clalm imnmnlty 
by reason of hls office, as he never acqulred jurisdiction of defendant's 
person or authority to hold him in jall. 

[Ed. Note. — For other cases, see False Imprisonment, Cent. Dlg. §§ 
68-73.] 

2. False Imprison-ment <3=38 — Liabiuty of Officer — Delat in Taking Be- 

FOBE Magistrate. 

A clty marshal, who Imprlsoned a person arrested by him and kept him 
In jall from 1 o'clock in the afternooii untll 10 o'clock the next day, with- 
out taking him before a uiagistrate, in violation of Coinp. Laws Alaska 
1913, § 2.389, was llahle in damages for false imprisonment. 

[Ed. Note. — For other cases, see False Imprisonment, Cent. Dlg. §§. 
68-73.] 

In Error to the District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

Action by Victor Von Arx against W. A. Shafer and another. 
Judgment for défendants, and plaintiff brings error. Reversed and 
remanded. 

J. H. Cobb, of Juneau, Alaska, for plaintiff in error. 

Cheney & Ziegler, of Juneau, Alaska, for défendants in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The parties hereto will be designated 
plaintiff and défendants as in the court below. The plaintiff brought 
an action against the défendants to recover damages for false impris- 
onment. The défendant Shafer was the city marshal of the town of 
Douglas, Alaska, and the défendant Henson was the city magistrate. 
During the progress of the trial the court directed a nonsuit as to Hen- 

Ê^sPor other cases see eame topio & KEY-NUMBEB, in ail Key-Numbered Digesta & ladexes- 
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son, and at the close of the évidence instructed the jury to return a 
verdict for the défendant Shafer. The court was clearly in error in 
both rulkigs. 

The plaintiff and the défendant Shafer engaged in a personal alter- 
cation and fist fight on a street in Douglas. Bystanders separated 
them, and thereupon Shafer drew his revolver and told the plaintiff 
that he was under arrest. He took the plaintiff to the jail, and without 
lodging a complaint against hira, or taking him before the magistrate, 
he confined him in jail, where the plaintiff remained from 1 o'clock in 
the afternoon until 10 o'clock the following morning, when he was 
brought into the courtroom, and Henson, the magistrate, made out a 
complaint. Henson testified that he made up his mind that the case 
was not strong enough to be prosecuted on the charge of resisting an 
officer, and that he thereupon wrote a complaint charging the plaintiff 
with using obscène and profane language, in violation of an ordinance 
of the town of Douglas. Thereafter plaintiff was found guilty by the 
magistrate, but on appeal to the District Court he was acquitted. At 
the time when the plaintiff was brought to the jail, Hensoiij was présent. 
He testified to the following conversation at that time: 

"He [Shafer] said, 'I hâve got Von Arx down hère.' And I sald, 'You look 
as thougii you had got somebody.' And he was mud from head to foot, his 
face was seratched, and that is ail I sald. He said, 'I am going on to get my 
diuiier and cleaned up;' and that Is ail I saw of the maxshaL" 

Fuesi, a hardware merchant, testified that in the afternoon of the 
day of the arrest, in company with one Hunsaker, he went to Henson 
and said that he and Hunsaker would "go good" for the plaintiff ; "Let 
him out; let him go home;" and that Henson said, "Nothing doing un- 
til to-morrow at 10 o'clock." It is not denied that Fuesi and Hunsaker 
were men of property, and on the trial Henson admitted that he knew 
that the plaintiff could furnish any reasonable bail. He denied, how- 
ever, that Fuesi and Hunsaker offered to go bail for the plaintiff ; but 
he admitted that at 5 o'clock that afternoon he had a conversation with 
Fuesi, in which the latter said : 

" *What are you holding Von Arx for? You hâve no right to arrest him.' 
1 .said, 'Well, I dou't know about that ; well, he is in jail.' He said, 'I know 
he is ; I heard so, but you cannot keep him in jail.' I said, 'Well, I guess I 
oan ; I guess we can.' " 

Upon the facts as they are admitted by both the défendants, a gross 
and wanton outrage was committed upon the plaintiff. He was a prop- 
erty owner, and for 12 years had been a résident of the town of Doug- 
las. He was arrested and deprived of his personal liberty, the right to 
which is most jealously guarded in American jurisprudence, and im- 
prisoned in jail for a period of 21 hours without a warrant, without 
the semblance of légal process, and upon no charge of violation of law. 
The plaintiff testified that before he was put in jail he asked Shafer 
to bring him into court, that Shafer made no answer, and that on ap- 
proaching the jail he said to Shafer, "Hère is Mr. Henson in the door- 
way," and that Shafer took his club and said, "Come on to jail," and 
immediately put him in jail. Shafer denied that the plaintiff made 
any such request, and he testified that after he put the plaintiff in jail 
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he went out home to hîs dinner, then took his clothes to the cleaners, 
and afterwards was engaged in looking af ter witnesses on the case, up 
to about 4 o'clock, and that he then went to Henson to make out a 
complaint, but failed to find him in the office at that time. 

[1] The laws of Alaska, applicable to the case, are not materially 
différent from those which prevail generally in the states. Section 
2389, Compiled Laws, provides : 

"That tlie défendant must In ail cases be taken before the magistrate 
without delay." 

And section 2408 provides : 

"That when the défendant is brought before a magistrate npon an arrest, 
either wlth or witliout warrant, on a charge of having committed a crime, the 
magistrate must immediately inform hlm of the charge agaiust him and of 
his right to the aid of counsel before any further proceedings are had." 

It was the plain duty of Shafer, upon arresting the plaintiff, to take 
him forthwith to the magistrate. He had no right to defer this in order 
to eat his dinner, clean his clothes, or look after witnesses. Harness v. 
Steele, 159 Ind. 286, 64 N. E. 875 ; Océan Steamship Co. v. WilUams, 
69 Ga. 251; Keefe v. Hart, 213 Mass. 476, 100 N. E. 558, Ann. Cas. 
1914A, 716. In the case last cited the court said: 

"The défendants had no right to detaln the plaintiff to enable them to make 
a further investigation of the charge against him. It was their duty to brlng 
him before the court as soon as reasonably could be done. * • ♦ It cannot 
be said as matter of law that their delay for an hour and a quarter was 
reasonable." 

It was the plain duty of Henson, when he saw that the marshal had 
the plaintiff under arrest, to cause the plaintiff to be brought before 
him, and a charge to be made against him, and to afford him a hearing 
or the opportunity of bail. Instead of so doing, he permitted the mar- 
.shal to imprison the plaintiff, and later in the day, when his right to 
hold the plaintiff in jail was challenged, his answer was, "Well, I guess 
I can ; I guess we can ;" and further said : 

"Kûthlng doing. I don't want to talk to you any more. There is nothing 
doing until to-morrow moming at 10 o'clock." 

This is not a case in which Henson can claim immunity from respon- 
sibility by reason of his office of magistrate. He never acquired juris- 
diction of the person of the plaintiff, or the authority to hold him in 
jail. Instead of obeying the plain provisions of the law, he pursued a 
course wholly différent in nature. 

"When he does this, he steps over the bonndary of his Judicial authority, 
and is as mueh out of the protection of the law in respect to the particular act, 
as if he held no office at ail." Cooley on Torts, 410 ; Brosde v. Sanderson. 86 
Wis. 368, 57 N. W. 49; Piper v. Pearson, 2 Gray (Mass.) 120, 61 Am. Dec. 
438; Clarke v. May, 2 Gray (Mass.) 410, Cl Am. Dec. 470; La Koe v. Eoeser, 8 
Mich. 537; Truesdell v. Oombs, 33 Ohio St. 186; Robinson v. Dow, Fed. Cas. 
No. 11,950; Pratt v. Hill, 16 Barb. (N. y.) 303. 

[2] It is equally clear, upon the facts as they are admitted, that 
Shafer also is answerable in damages for false imprisonment. In 11 
Ruling Case Law, 800, it is said: 

"The duty of the one maklng such an arrest to bring the prisoner before a 
proper magistrate or prosecuting officer, that proceedings for the trial of the 
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prlsoner may be instituted, and that he may hâve an opportunlty to glve bail 
or otherwlse procure hls release, is even more imperatlve than if a warrant 
had been issued before arrest." 

In Océan Steamship Co. v. Williams, 69 Ga. 251, the court said: 

"That it was the duty of the party making or causing the arrest to convey 
the person arrested, without delay, before the most convenlent otficer authorized 
to recelve an affldavit and Issue a warrant, is too plaln to admit of cavil or 
dispute. • * * Time is not given to make an investigation of the tacts of 
the transaction, but to procure the warrant. • * • The arrest is allowed 
only for the purpose of carrying the party before a magistrate." 

In Harness v. Steele, 159 Ind. 286, 64 N. E. 875, the court said: 

"But the power of detaining the person so arrested, or restraining him of his 
liberty, in such a case is not a matter wlthin the discrétion of the offlcer 
making the arrest. He cannot legally hold the person arrested in custody for 
a longer period of time than is reasonably necessary, under ail of the cir- 
cumstances of the case, to obtaln a, proper warrant or order for his further 
détention from some tribunal or officer authorized under the law to issue such 
a warrant or order. If the person arrested is detained or held by the offlcer 
for a longer period Of time than is requlred under the circumstances, without 
such warrant or authority, he will bave a cause of action for false Imprison- 
ment against the officer and ail otliers by whom he has been unlawfuUy de- 
tained or held." 

In Léger v. Warren, 62 Ohio St. 500, 508, 57 N. E. 506, 508 (51 L. 
R. A. 193, 78 Am. St. Rep. 738), it was said : 

"To afford protection to the officer or person making the arrest, the authori- 
ty must be strictly pursued; and no unreasonable delay in procuring a proper 
warrant for the XJrisonei-'s détention can be excused or tolerated. Any other 
raie would leave the power open to great abuse and oppression." 

In Brock v. Stimson, 108 Mass. 520, 11 Am. Rep. 390, Judge Gray 
said: 

"The statute authorizes the arrest without a warrant, only as a preiiminary 
step towards taking the prlsoner before a court." 

And the court held that, if the officer omits to take the prisoner be- 
fore the court, he is liable to him for assàult and false imprisonment. 
In Markey v. Griffin, 109 111. App. 212, the court said: 
"The right to release upon bail is so firmly grounded in our System of juris- 
prudenc-e by fédéral and state Constitutions, and statute and commou law, that 
one accused of crime, whether guilty or Innocent, cannot be deprived of the 
right with impianlty. Whether bail shali be granted, or a party deprived of it, 
is not to be lett to the détermination of a city marshal or police offlcer." 

Other cases of similar import are Schoette v. Drake, 139 Wis. 18, 
120 N. W. 393; Jackson v. Miller, 84 N. J. Law, 189, 86 Atl. 50; 
Burke v. Bell, 36 Me. 317; Judson v. Reardon, 16 Minn. 431 (Gil. 
387). 

The judgment is reversed, and the cause is remanded for a new 
trial. 
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GEORGE V. MEYBRS. 

(Circuit Court of Appeals, Nlnth Circuit. May 7, 1917.) 

No. 2805. 

1. ASSIGNMENTS <S=5l32 ACTION ON ASSIGNED CLAIM — ISSUES, PBOOF, AND 

Vabiance. 

In an action on an assigned claim, cross-examlnation to show that 
plaintilï was not the real party in luterest was properly excluded, where 
such matter was not set up in the answer. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 227, 228.] 

2, WiTNESSEs <S=>275(5) — Cboss-Examination — Limitation by Dibeot Ex- 

amination. 

In an action for services and for rent, where plaintiff on her direct 
examination testifled concerning entries in a liook by her hushand, but con- 
fined her testimony to the worU account, and the part of the book con- 
talning the rental account was not m évidence, and she was not questioned 
concerning such entries, a question, asked her on cross-examination, as 
to whether her husband wrote down in the book about the rent, was 
properly excluded. 

[Ed. Note. — For other cases, see Wltnesses, Cent. Dlg. § 971.] ■ 

S. WiTNESSEs <©=32,30 — Examination — Ignorance of Languagb — Readinq 
Documentaky Evidence. 

Where an Assyrian \Vitness, who Identifled a page of an account book 
and testilied that it was in his writlng, stated that he could not translate 
the writlng from Assyrian to English, the court properly refused to re- 
quire him to read it the best he could, especially where the court and the 
jury had dlfficulty in understanding hls testimony. 

[Ed. Note. — For other cases, see Wltnesses, Cent. Dig. |§ 811, 812.) 

4. Witnesses ©=287(1) — Examination — Meaning of Witness. 

Where an Assyrian witness had great dlfficulty in making himself under- 
stood, it was not error to permit a question on redirect examination as to 
what he meant by the word "settllng," and whether he meant that they 
paid afterwards, or whether anythiug more was said about settllng. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. §§ 930, 1000.] 

E. Witnesses <S=>388(2) — Impeachment — Contkadictory Statements — Layinq 
Foundation. 

A question asked a witness as to whether, In a proceeding in the com- 
missioner's court, another witness was not asked about a certain matter, 
was properly excluded, where the latter had te.stified, but no foundatlon 
for impeaching him had been laid by questlonlng him as to any statement 
before the commissioner. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 1233.]^ 

B. Witnesses <S=280— Cross-Examination — Akgumentative Questions. 

Défendant in his cross-examlnation claimed to be unable to recall a 
date, whereupon plaintitï's counsel asked him if two of plalntlff's children 
were burned at the time of such fire, and whether "that didn't make any 
impression on your mind, so that you can tell this jury when that hap- 
pened — those two children and lots of the goods in the building lost, and 
stlU you don't remember when that flre occurred." The question was 
objected to as argumentative. Jleld, that there was no abuse of discré- 
tion in allowing counsel to call to the mlnd of the witness a circumstance 
from whlch the jury might Infer that the witness was not testifying ac- 
curately in stating that he could not recall the date. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 988, 990-993.] 

«=>For otlier cases see same topic & KEY-NUMBER in aU Key-Numbered Digesta & Indexei 
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In Error to the District Court of the United States for the First Di- 
vision of the District of Alaska ; Robert W. Jennings, Judge. 

Action by Mrs. George Meyers against Michael George. Judgment 
for plaintiff, and défendant brings error. Affirtned. 

Gunnison & Robertson, of Juneau, Alaska, for plaintiff in error. 
Cheney & Ziegler, of Juneau, Alaska, for défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Mrs. George Meyers brought action against 
Michael George, stating two causes of action: One for services ren- 
dered; the other for rental of a store building occupied and used 
jointly by Mrs. Meyer's husband and the défendant, George. Plaintif? 
alleged that Meyers for good and valuable considération assigned and 
transferred to her the demand for rental, and that she was at the time 
of the institution of the action the lawful owner and holder of the 
claim. Thé défendant filed a gênerai déniai, and made counterclaim 
for money loaned by him to plaintiff. The jury rendered a gên- 
erai verdict in favor of plaintiff for $418.35. Judgment was entered 
upon the verdict, new trial was denied, and the défendant George sued 
out a writ of error. 

[1] Mrs. Meyers testified to the effect that her husband had assign- 
ed to her the rental account involved in the second cause of action. 
Upon cross-examination she was asked how much she paid her hus- 
band for the account. Counsel for plaintiff below objected, upon the 
ground that défendant had raised no question about there being an as- 
signment, and that it was not necessary that Mrs. Meyers should hâve 
paid her husband anything, the account having been assigned for the 
purpose of collection in this suit. The court sustained the objection. 

Meyers, the husband, testified that he had no interest in the case, 
financially or in any way, and that, if Mrs. Meyers obtained judgment, 
no part of the money would corne to him. If the purpose of the cross- 
examination was to show tliat Mrs. Meyers was not the real party in 
interest, the.answer should hâve set up such matter. Pomeroy's Code 
Remédies, §§ 131 and 711 ; 5 C. T- p. 994 et seq. In Haviland v. John- 
son, 70 Or. 83, 139 Pac. 720, the Suprême Court of Oregon held that 
an assignment of a claim for the purpose of collection is based upon 
a valuable considération and is sufficient, that a défendant is not to be 
prevented from making any défense that he could hâve made had the 
action'been brought by the assigner in bis own name, and that where 
the assignor is a witness in the case he is bound by the judgment. 

[2] After Mrs. Meyers testified on her direct examination concern- 
ing rental payments and entries by her husband in a book, she was 
asked on cross-examination this question : 

"About the rent In tliere, dld your husbiind write down in this book about 
the rent, too?" 

Plaintiff objected, upon the ground that the witness had not testified 
to the book about the rent due to Meyers, but had confined her testi- 
mony to the work account, which she said lier husband wrote down 
•for the défendant George and her. The court sustained the objection. 
The court did not err, because it does not appear that, when the ques- 
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tion was asked, that part of the book which contained the rental ac- 
count involved in the second cause of action was in évidence, or that 
the witness had been questioned concerning the rental entries in her 
direct examination. 

[3] Error is assigned because the court refused to permit the wit- 
ness George Meyers (who was an Assyrian) to comply with a direc- 
tion of the defendant's counsel to the witness to read a certain writing 
in a book of account then in évidence. The witness stated that he 
could not read it. Thereupon defendant's counsel said, "Do the best 
you can, George." Witness repHed interrogatively, "Read it in Eng- 
lish?" Question, "Yes; I cannot understand Assyrian." Plaintiff's 
counsel objected, and the court sustained the objection, for the rèason 
that the matter was immaterial and irrelevant at that time, because ail 
that ihe witness had done was to identify the page and to say that 
it was his writing. In view of the statement of the witness that he could 
not translate the writing from Assyrian to English, and of a previous 
statement by the judge to the effect that, unless the jury and court 
could understand the testimony of the witness better than they seemed 
to be understanding it, an interpréter would hâve to be called, there was 
no error in the ruling. Afterwards, by direction of the court an in- 
terpréter was sworn. 

[4] It is argued that the court erred in permitting a witness, an As- 
syrian, Louis Saloum, to answer on redirect examination this question : 

"Now, vvhat I want to get at — what do you mean by the word 'settling' ? Do 
you mean they pay afterwards? Was there anything more said about them 
.settling?" 

As it is very plain from the record that the witness had great diffi- 
culty in making himself understood, the court was right in permitting 
the question, in order to help make clear the meaning of the witness. 

[5] The witness Saloum, having testified to certain matters which 
had transpired in a proceeding in the commissioner's court, was asked 
on cross-examination herein if it was not a fact that in the proceedings 
in the commissioner's court George Meyers was asked whether or not 
Mike George owed him any money. In view of the fact that George 
Meyers himself had been a witness before Saloum was called, if coun- 
sel desired to impeach Meyers, he should hâve laid the foundation by 
interrogating Meyers himself as to any statement before the commis- 
sioner. We fînd no error in the ruling that the question was not 
proper. 

[6] The défendant, George, on cross-examination, among other 
things, in order to fix a date, referred to a fàre as having occurred in 
1909 or 1910. Counsel for plaintiff then asked : 

"Q. And at the time of that tire there were two of her chlldren burned up7" 
(meaning two of Mrs. Meyer's children). 

Witness answered: 
"Yes, sir." 

Thereupon counsel for défendant objected to the question as im- 
material. This question was then asked: 

"And that didn't make any impression on your mind, so that you can tell 
this jury when that happened — those two children and lots of the goods in 
the building lest, and still you don't remember when that lire occurred?" 
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_ Objection was made on the ground that tlie question was argumenta- 
tive. The court permitted the question, and thereupon défendant tes- 
tified as to the date of certain events and to other matters. There was 
no error in the ruHng of the court, because, on the cross-examination 
of Mrs. Meyers, defendant's counsel himself endeavored to fix a date 
by directing the attention of the witness to the time when the particular 
house burned down ; the event having become important in fixing the 
time as to certain items of the accounts involved. We perceive no abuse 
of discrétion in allowing counsel on cross-examination to call to the 
mind of the witness a circumstance from which the jury might reason- 
ably infer that the witness was not testifying accurately in stating that 
he could not recall the date. 

We find no error in the case. Judgment is affirmed. 



YORK et al. v. UNITED STATES. 
(Circuit Court of Appeals, NInth Circuit. May 7, 191C.) 

1. Cbtminal Law (5=3660 — Remark of Court — Objections — Référence to 

Failure to Testify. 

Wliere, in connection with an endeavor by defendant's counsel to In- 
troduce a letter written by défendant, the court reniarlied that in hig 
opinion defendant's testimony on the stand would be more important 
than the letter, whereupon defendant's counsel, without objection to tbe 
remark, called défendant to the stand, the statutory protection against 
any référence to defendant's right to testify was waived by tbe failure to 
object. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1536, 1537.] 

2. Criminal Law <S=413(2) — Evidence — Letters — Admission of Whole Cor- 

eespondence. 

The rule that, when statements constituting accusations are received 
against a défendant, he may prove bis self-serving statements in con- 
nection therewith, dld not authorize the admission of defendant's answer 
to an accusatory letter, where the accusatory letter was offered by défend- 
ant over the objection of the district attorney, and not by the government. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 933, 934.] ' 

3. Ceiminal Law i©=>1039 — Appeal — OnJECTioNS— Nbcessitt. 

Anything said or done with référence to a block of iron not ofCered in 
évidence, but placed where it could be seen by the jury and examlned by 
one of them, was not reviewable, where no objection was made, and 
the court was not called upon to make any ruUug. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2G47, 2648.] 

4. Criiiinal Law <g=>370 — Evidence — Other Offenses — Knowledge. 

On a trial for conspiracy to pass counterfeit coins, évidence of an at- 
tempt by one of the défendants to pass a counterfeit coin six niouths 
prior to the alleged date when the conspiracy was foruied was admissible 
to show guilty knowledge of the character of tbe coins by one of the 
conspirators. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 825-829.] 

5. COUNTERFEITING ®=> 18— EVIDENCE AdMISSIBILITT. 

Wliere, ou a trial for conspiracy to pass counterfeit coins, it was shown 
that défendants went together to S., that they were lioth in a saloon 
when one of them attempted to pass a counterfeit coin, that they then 

€;:=>Far other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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knew they wëre being watched, and that one of them went to the eutrance 
to a toilet, évidence that after lie came out a witness found 27 gold 
pièces in the flush box was properly admitted, as tending to show that he 
placed the coins there and was knowingly engaged in passing counterfeit 
coins. 
[Ed. Note. — For other cases, see Counterfeiting, Cent. Dig. §§ 41-45.] 

In Error to the District Court of the United States for the First 
Division of the Northern District of Cahfornia. 

Rollie A. York and another were convicted of an ofïense, and they 
bring error. Affirmed. 

Marshall B. Woodworth, of San Francisco, Cal. (H. L. Levin, of 
San Francisco, Cal., of counsel), for plaintiffs in error. 

John W. Preston, U. S. Atty., and M. A. Thomas, Asst. U. S. Atty., 
both of San Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges.. 

GILBERT, Circuit Judge. [1] The plaintiffs in error will be nam- 
ed herein défendants, as they were in the court below. They were con- 
victed under an indictment charging them with a conspiracy to pass 
counterfeit $5 gold pièces. They assign error to certain remarks of 
the trial court made under the following circumstances : 

Moffitt, a witness for the government, tcstified that he had a conver- 
sation with the brother of the défendant York, in which he stated that 
he believed that the défendant York knew more about thèse counter- 
feit coins than he said he knew, and he asked York's brother to com- 
municate with York and ask him if he would not give information to 
clear up the matter. It appeared that a letter was written by the 
brother, and ansvvered by the défendant York. Counsel for the de- 
fendants twice endeavored to introduce the letter of the défendant 
York in évidence. The court excluded it, on the ground that it was 
not proper évidence, and that it was self-serving. When a third at- 
tempt was made, the court said : 

"My opinion is — it may be an old-fashioned notion— that the testimony of 
the défendant York hère on the stand would be of a great deal more impor- 
tance than the letter which he wroto ; it may be self-serving." 

To which counsel for défendants replied : 

"We will put York on the stand in order to get the record straight." 

And York was thereupon put upon the stand. No objection was 
made to the remark of the court, no instruction was asked in re- 
gard to it, and no exception of any kind was taken in connection there- 
with. Counsel for the défendants rely upon McKnight v. United 
States, 115 Fed. 972, 54 C. C. A. 358, a case holding it to be prejudi- 
cial error for the court or counsel to call the attention of the jury in 
a criminal case to the defendant's right under the statute to testify in 
his own behalf. In that case, however, timely objection was taken to 
the language of the court. Undoubtedly the protection afforded the de- 
fendant by the statute to which effect was given in that case, and in 
Wilson V. United States, 149 U. S. 60, 13 Sup. Ct. 765, 37 L. Ed. 
650, may be waived by the défendant, and we think it should be held 
that it is waived in a case where no objection is made. Shelp v. United 
241 F.— 42 



658 241 FEDERAL REPORTER 

States, 81 Fed. 694, 26 C. C. A. 570; Chadwick v. United States, 141 
Fed. 225, 72 C. C. A. 343 ; Higgins v. United States, 185 Fed. 710, 
108 C. C. A. 48; Kettenbach v. United States, 202 Fed. 377, 120 C. C. 
A. 505; Donaldson v. United States, 208 Fed. 4, 125 C. C. A. 316; 
Crumpton v. United States, 138 U. S. 361, 11 Sup. Ct. 355, 34 L. Ed. 
958. 

[2] Error is assigned to the exclusion of the letter of the défendant 
York to his brother. It is contended that the letter was admissible in 
évidence under the authority of Crawford v. United States, 212 U. S. 
183, 29 Sup. Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392, since évidence 
was admitted of the contents of the letter of the brother, in response to 
which the letter in question was written. It is not denied that the let- 
ter of the défendant York contained self-serving statements. But the 
rule is invoked that, when statements constituting accusations are re- 
ceived against a défendant, he may prove his self-serving statements 
in connection therewith, by reason of the rule admitting the whole con- 
versation. 12 Cyc. 427. But the rule is not applicable hère, for the 
reason that the évidence of the contents of the brother's letter was not 
offered by the govemment. It was offered by the défendant, over the 
objection of the district attorney. It is too obvious to require discus- 
sion that the défendant cannot, by offering proof of the contents of the 
first letter, obtain the right to introduce in évidence his own self-serv- 
ing answering letter. 

[3] Several assignments of error relate to a certain "square block 
of iron." The prosecution had shown that a square block of iron was 
found, among other things, in the basement of the house in which the 
défendant Karr had resided. The block was not introduced in évi- 
dence, although it seems to hâve been placed where it was exposed to 
the view of the jury. One of the jurors asked, "May I see that square 
block of iron ?" and said : 

"There Is some Impression on It that would look as though It was the face of 
a coin. I want to ascertain the size of the coin that would fit in there." 

Counsel for the défendants objected, because the block had not been 
introduced in évidence. But it appears that counsel for the défendants 
inquired about the block, and asked a witness for the government : 

"Could you say yourself , Professor, whether or not gold heated to the 
necessary degree for the purpose of becoming a molten mass, plaeed in hère, 
would not stick In this ringï" 

To which the witness answered that he would not qualify as an ex- 
pert in the casting of gold on metals. The difficulty in the way of as- 
signing error to anything that was done or said with référence to the 
block of iron is that the défendants' counsel made no objection to any- 
thing that was said or done in connection with it, and the court was 
not called upon to make any ruling in any way relating to the subject. 
It may be added that the court instructed the jury that they were not 
to consider any testimony or exhibits, or matters or things exhibited to 
them during the trial, unïess the same were admitted in évidence by the 
court. 

[4] It is contended that the court below erred in admitting évidence 
that the défendant York attempted to pass a $5 counterfeit gold coin 
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six months prior to the date when the conspiracy was charged to hâve 
been formed. The évidence was admitted for the purpose of showing 
guilty knowledge of the character of the coins by one of the conspira- 
tors, and it was Hmited to that purpose. The rule is well settled that 
such évidence is admissible in counterfeiting cases. 7 R. C. h. 919, and 
cases there cited. The rule is not inapplicable to the case of a conspira- 
cy to utter counterfeit coins, and in such a case it is not necessary to 
show that ail the conspirators participated in the prior offense. Bot- 
tomley v. United States, 1 Story, 135, Fed. Cas. No. 1,688; State v. 
Glidden, 55 Conn. 46, 8 Atl. 890, 3 Am. St. Rep. 23 ; Breese v. United 
States, 203 Fed. 824, 122 C. C. A. 142; Shea v. United States, 236 
Fed. 97, 149 C. C. A. 307; Mitchell v. United States, 229 Fed. 357, 
143 C. C. A. 477._ 

[5] It is said it was error to admit in évidence 27 counterfeit $5 
gold pièces found in the rear of a certain saloon in Stockton previous 
to the arrest of the défendants. It was shown that the défendants went 
to Stockton together, were seen there together, and that they were 
both in the saloon when Karr attempted to pass a counterfeit $5 coin. 
At that time the défendants were being watched, and they knew it. 
York was seen to go into the saloon and go back to the entrance to the 
toilet. After he came out, a witness went in and found the 27 gold 
pièces in the flush box of the toilet. In view of the fact that the two 
défendants were working together, and had endeavored to pass coun- 
terfeit $5 gold pièces, and in some instances had passed them, and that, 
when they discovered that they were under surveillance Karr went to 
the back of the saloon, and immediately thereafter the counterfeit 
coins were found where he might hâve concealed them, the évidence 
was properly admitted, we think, for its value as tending to show that 
he placed the coins there and that he was knowingly engaged in pass- 
ing counterfeit coins. 

We fînd no error. The judgment is affirmed. 



HESS V. BOWEN. 

(Circuit Court of Appeals, Eiglith Circuit. March 12, 1917.) 

No. 4745. 

1. Specific Perfohmancb: (g=395 — Oontracts roa Sale or Land — I>otjbtfui, 
T1T1.E. 

F.'s fatlier conveyed land to him for life or for years sub]ect to for- 
feiture on certain conditions, tlie land to vest in his issue, if any, at the 
time of liis deatli, and, if lie should be withont issue at tlie ternilnation of 
the estate, to vest in the grautor's four children, subject to be divested by 
the birth of children to F. atter forfeiture and before his death. F., while 
uninarried and without issue, forfeited the land, and the grantor's four 
other children conveyed to him. The state Suprême Court held, in a 
suit involving part of the land, that the grantor's four children took only 
a determinable fee. F. sold another part of the land to défendant, con- 
tracting to furnish a good merchantable title, and sued défendant for 
specific performance. Hcld, that as the court could not adjudicate the 

igrsFor otner cases see same topic & KEY-NUMDEK in ail Key-Numbered Digests & Indexes 
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rights of any chlldren of F. who mlgM be bom subsequently, hîs title was 
too precarlous and doubtful to fulflU bis covenant, and a decree, com- 
pelling the purchaser to take and pay for sueh tltle, would bave been op- 
pressive and unconscionable, and was properly refused, witbout con- 
struing the deed. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §| 
257-277.] 

2. Specific Pkbfobmance <S=8 — Disckktion of Court. 

Spécifie performance of a contract is not a matter of rlght, but rests in 
the Sound Judiclal discrétion of the court, informed and directed by the 
establisbed principles, rules, and practlce of equity jurisprudence. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dlg. §§ 
17, 18.] 

3. Eqxjitt i©=>54 — Pkinciples — Force. 

The principles, rules and practlce of equity jurisprudence are advlsory 
rather than mandatory, and their application m each particular case Is 
intrusted to the conscience of the chancellor. 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Martin J. Wade, Judge. 

Suit by Francis E. Hess against Hugh Bowen. From a decree for 
défendant (237 Fed. 510), plaintifif appeals. Affirmed. 

G. B. Haddock, of Bedford, lowa (Ross B. Haddock, of Bedford, 
lowa, on the brief), for appellant. 

H. P. Jaqua, of Bedford, lowa, for appellee. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge. [1] This appeal challenges a decree of 
dismissal of a suit for specific performance of an agreement made by 
Hugh Bowen, the défendant below, to purchase 545 acres of land in 
the State of lowa from the plaintiff, Francis E. Hess, on condition that 
the latter would furnish a good and merchantable title to this land in 
himself, and would convey that title by a warranty deed to Bowen. 
The défense was that Hess did not hâve, and could not furnish, such 
a title. Thèse are the facts which condition the issue whether or not 
the court below was in error in refusing to enforce the contract of pur- 
chase. In June, 1904, C. C. Hess, the father of the plaintiff, Francis E. 
Hess, and the owner of thèse and other lands, made a deed of them, 
whereby he provided, among other things : (1) That Francis should 
take an estate for life or for years in the lands on certain conditions, a 
violation of any of which should forf eit his estate ; (2) that if the estate 
of Francis should be ended by his forfeiture thereof, or his death, and 
he was at that time married, his wife should take an estate as long as 
she remained his wife or widow, but the fee-simple title should pass 
to and be vested in the issue of ]?rancis, if any there should be, living 
at the time of his death ; (3) that if Francis should be without issue at 
the termination of his estate, the fee simple should vest in the grantor's 
four other children who were named, "the estate thus granted to the 
four persons above named being liable to be divested by the birth of 

e=>For other cases see same topic & KEY-NXJMBER in ail Key-Numbered Digests & Indexes 
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children to Francis E. Hess after forfeiture and before his death." 
Francis forfeited his estate at a time when he was unmarried and with- 
out issue. Afterwards the title, which thereupon vested in the four 
other children of C. C. Hess who were named in his deed, was con- 
veyed to and vested in Francis E. Hess, and he now has it. He con- 
tends that the title he thus obtained is a good and merchantable one, 
while the défendant insists that it is net: First, because by the ex- 
press terms of the deed of C. C. Hess it is "liable to be divested by the 
birth of children to Francis E. Hess after forfeiture and before his 
death," and he is still living; and, second because the Suprême Court 
of lowa, in Hess v. Kernen Bros., 169 lowa, 646, 657, 149 N. W. 847, 
upon full considération of the effect of the deed of C. C. Hess upon the 
title to another tract of land conveyed thereby, held that ail the title 
which the four other children of C. C. Hess took under that deed was a 
determinable fee, the duration of which dépends upon whether or not 
there are children born to Francis living at the time of his death, and 
that immediately upon the death of Fraficis with living issue the rights 
of the four other children and of ail persons claiming under convey- 
ances from them, and hence the rights of Francis, whose only title is 
from them, and of ail those who may claim under deeds from Francis, 
will terminate. 

The court below was of the opinion that, whether the construction by 
the Suprême Court of the deed made by C. C. Hess was right or 
wrong, the title of Francis was not merchantable, and on that ground 
declined to consider or décide what the true interprétation and légal 
effect of the C. C. Hess deed was. Counsel for Mr. Hess argue that 
where in an action for spécifie performance the character of a title dé- 
pends entirely upon questions of law, it is not only the province, but 
the absolute duty, of the court to détermine those questions of law on 
their merits, and if upon such détermination it finds the title of the ven- 
dor good to decree performance of the agreement of purchase, and in 
support of this position he cites Chesman v. Cummings, 142 Mass. 65, 
68, 7 N. E. 13, and Dow v. Whitney, 147 Mass. 1, 7, 16 N. E. 722. No 
doubt the contention is well founded in cases in which, as in those 
cases, ail persons who are or may become interested in the title are in 
the court so that they will be bound by its decree. But suppose that 
this court should décide that under the deed of C. C. Hess his four 
other children took a title in fee simple which has been conveyed to 
Francis, that Francis' title is, therefore, good, and should by its de- 
cree compel the défendant Bowen to take that title and to pay the 
agreed price of it, $42,187.50; and then suppose that children sliould 
be born to Francis E. Hess, and he should die while they were living. 
They are not, and they cannot be, made parties to this suit, and their 
rights would not be adjudicated by the décision of this court in this 
case. They might compel the défendant Bowen, or those claiming un- 
der him, to litigate his or their claim to the title to thèse lands in the 
courts of the state of lowa. The Suprême Court of lowa might, and 
probably would, adhère to its interprétation of the meaning of the 
deed of C. C. Hess, and this court would hâve inflicted the loss of a 
large part, if not ail, of the purchase price of this land upon Mr. Bowen, 
or tho.se claiming under hira. 
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[2, 3] The spécifie performance of a contract by a court of eqiiity is 
not a matter of right. It rests in the discrétion of the court, not in its 
arbitrary, whimsical will, but in its sound judicial discrétion informcd 
and directed by the established principles, rules, and practice of equity 
jurisprudence. Hennessey v. Woolworth, 128 U. S. 438, 442, 9 Sup. 
Ct. 109, 32 L. Ed. 500. Nor are thèse principles and rules, and this 
practice, hard, fast, or without exception. They are rather advisory 
than mandatory, and the application of the rules and of their excep- 
tions to each particular case as it arises is still intrusted to the con- 
science of the chancellor. Yet thèse pi-inciples and rules and this prac- 
tice serve to inform the intellect and to enlighten the conscience, and 
bv them the judicial discrétion of the court must be guided. Fédéral 
dil Co. V. Western Oil Co., 121 Fed. 674, 676, 57 C. C. A. 428, 430: 
Shubert v. \Voodward, 167 Fed. 47, .S4, 92 C. C. A._ 509, 516. Be~ 
cause the plaintiff covenanted in his contract to furnish a good mer- 
chantable title to the land, and the title he has tendered is too precari- 
ous and doubtful to fulfill that covenant, and because a decree compel- 
ling the purchaser to pay for this precarious and doubtful title the price 
of a good merchantable title would hâve been oppressive and uncon- 
scionable, there was no error or inequity in the decree below, and it is 
affirraed. 



SHONINGEK BROS. v. DORMER BROS. CO. 

(Circuit Court of Appeals, Second Circuit. April 10, 1917.) 

No. 208. 

Evidence <S=>441(9) — Pabol Evidence to Vakt Weitings. 

Wliere the written meinoranda, slgned by the buyer and contalnlng the 
ternis of the agreement for the sale of men's socks, provided in one 
case for the shipment of specifled quantlties in December and January, 
and the balance In February, shlpments to be niade earlier, if possible, 
and in another case provided for shipment to be completed on March 
15th, évidence that the seller agreed to make weekly deliverles was not 
admissible, as the agreement was tn writing, and dearly and explleltly 
provided for monthly deliverles. 

[Ed. Xote. — For other cases, see Evidence, Cent. Dlg. § 1792.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the Dormer Bros. Company against Shoninger Bros. 
Judgment for plaintifï, and défendants bring error. Aiïirmed. 

On writ of error to review a judgment entered in the United States 
District Court for the Southern District of New York. As the trial 
proceeded a stipulation was entered into between the parties waiving 
the right of trial by jury and agreeing to submit the issues for décision 
to Hon. William I. Grubb, the presiding judge. He found that the 
plaintiflf, Dormer Bros. Company, was entitled to recover the full 
amount demanded and judgment was thereafter entered against the 
défendant Shoninger Bros, for $12,841.75. The defendant's counter- 
claims were disallowed. 

<S33For other cafies see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Homblower, Miller, Potter & Earle, of New York City (Charles A. 
Boston, of New York City, of counsel), for plaintiffs in error. 

Simpson, Thacher & Bartlett, of New York City (Thomas D. Thach- 
er and Leiand B. Duer, both of New York City, of counsel), for de- 
fendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This action was brought to recover the price 
of a quantity of men's socks made and sold pursuant to a war contract. 
The plaintiff asserts fuU compliance with the contract by the delivery 
and acceptance of certain shipments and by the tender of other ship- 
ments which were rejected by the défendant without adéquate cause. 
It therefore demands judgment for the accepted and rejected ship- 
ments. 

The défendant does not, except in a few minor particulars, question 
its liability for goods received and not paid for. Its principal défense 
is based upon certain counterclaims. The largest items being for the 
loss of profits on the first and second order amounting in the aggre- 
gate to $9,547.52. The defendant's complaint regarding thèse deliver- 
ies is, in brief, that the plaintiff agreed to make weekly deliveries in 
time for shipment to France. It sought to establish this proposition by 
paroi. The court ruled that where the contract is expressed in written 
orders and a spécifie date named therein for delivery of the goods, paroi 
évidence should not be received which seeks to change the delivery 
to an earlier date than that stated in the written order. There is prac- 
tically no disagreement as to the nature of the crucial question between 
the parties. The defendant's brief on page 8 states it as f ollows : 

"The essence of the defendant's position under Its first four counterclaims 
was that eaeh of Its contracts with the plaintiff had stipulated for weekly 
deliveries In time for shipments to France, for delivery there under contracts 
of resale which the défendant had with a Trench vendee to the knowledge of 
the plaintiff." 

We are unable to assent to this proposition. Plaintiff's Exhibits 
Nos. 1 and 2 which contain the terms of the agreement between the 
parties make no mention of weekly deliveries; on the contrary both 
exhibits are explicit as to time. Exhibit No. 1 contains the f ollowing : 

"Ship 1,500 doK. Dec. 5,000 to 6,000 doz.. Jan. Balance February. Will ship 
earlier if possible. Shoninger Bros." 

Exhibit No. 2 contains the f ollowing: 

"Ship to be completed on Mareh 15 for delivery lu New York. 

" earlier. Shoninger Bros." 

Thèse written memoranda signed by the défendant Shoninger Bros, 
are not amplified as they might hâve been had a lawyer been employed 
to State the agreement, but they contain ail the essentials of a valid con- 
tract of purchase and sale such as business men are constantly making 
and relying on as évidence of their agreements. So far as the question 
of time is concerned, it is not easy to see how the contracts could be 
more clear and explicit. In the first of thèse agreements the plaintiff 
agreed to ship and the défendant agreed to purchase 1,500 dozen 
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socks in December, 1914, 5,000 to 6,000 dozen in Jamiary, 1915, and 
the balance in February, 1915. It seems to us quite clear that if tlie 
plaintiff shipped thèse socks at the dates agreed upon, Shoninger Bros, 
was bound to take and pay for them. The agreement was in writing, it 
was perfectly clear and explicit ; there is absolutely no agreement for 
deliveries "in substantially weekly installments." 

We bave, then, written agreements signed by the party to be charg- 
ed .providing for deliveries in December, January, February and March 
and an oiïer by défendant to show by paroi that the parties did not 
mean monthly shipments but weekly shipments. There is no theory 
upon which the defendant's contention can be sustained except by ar- 
bitrarily ignoring the written memoranda. The court did not exclude 
g.ny compétent testimony bearing on the controversy and most of the 
exceptions taken by the défendant are based upon the theory that the 
défendant was entitled to show by paroi what the written contract 
meant. Ail this testimony was properly excluded as the agreements 
expressly stated that the shipments were to be made monthly and 
paroi testimony was not, under the authorities, permissible to change 
"monthly" into "weeklv." The rule on this subject is clearly stated in 
Thomas v. Scutt, 127 N. Y. 133, 27 N. E. 961 : 

"Evidence to explaln an ambisuity, estîiblish a custom, or show the meaning 
of technical terms and the like, Is not regardcd as an exception to the 
gênerai rule, because it does not eontradlct or vary the written instrument, but 
simply places the court in the position of the parties when they made tùe 
contract and enables It to appreciate the force of the words they used in 
reducing it to writing. It is received where doubt arises upon the face of the 
instrument as to its meaning, not to enable the court to hear what the parties 
said, but to enable it to understand what they wrote, as they understood it at 
the time. Such évidence is explanatory and must be consistent with the terms 
of the contract. Dana v. Fiedler, 12 N. Y. 40, 62 Am. Dec. 130 ; Collender v. 
Dinsmore, 55 N. Y. 20O, 14 Am. Rep. 224 ; Newhall v. Appleton, 114 N. Y. 140, 
21 N. E. 105, 3 L. R. A. 859 ; Smith v. Clews, 114 N. Y. 190, 21 N. E. 160, 4 
L. R. A. 392, 11 Am. St. Rep. 627." 

In Seitz V. Brewers' Refrigerating Co., 141 U. S. 510, 12 Sup. Ct. 
46, 35 L. Ed. 837, the court said : 

"Undoubtedly the existence of a separate oral agreement as to any matter 
on which a written contract is sllent, and which is not inconsistent with its 
terms, may be proven by paroi, if under the circumstances of the particular 
case It may properly be Inferred that the parties did not intend the written 
paper to be a complète and final statement of the whole of the transaction 
between them. But such an agreement must not only be collatéral, but must 
relate to a subject distinct f rom that to which the written contract applies ; 
that is, it must not be so closely connected with the principal transaction as 
to form part and parcel of it." 

There were a number of collatéral questions not affecting the gênerai 
resuit which need not be considered separately as they are disposed 
of by the gênerai finding of the trial judge whicb must bave ail the 
force and effect of a verdict by a jury. 

We think a correct resuit was reached by the trial judge and that 
the judgment should be affimied with costs. 
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PAPPAS V. UNITED STATES. 
(Clreiilt Court of Appeals, Nlnth Circuit. May 7, 1917.) 

1. WlTNESSES ©=61(1) — HUSBAND AND WlFE— OFFENSES AGAINST WIFE. 

The Interstate transportation of a marrled woman by her husband for 
an immoral puiiDose, In violation of Act June 25, 1910, c. 395, 36 Stat. 825 
(Conip. St. 1906. §§ 8812-8819) is such a Personal wrong agalnst tlie wlfe 
as authorizes her to testify agalnst the husband, under the common-law 
rule applicable to cases of the husband's personal Injury to the wlfe. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 174, 175.] 

2. Witnesses <S=5392(1) — Impeachment — Inconsistent Statements — Lettees 
— Competenct. 

On a trial for violating Act June 25, 1910, defendant's wlfe, though call- 
ed by the government, became In efCect a wltness for défendant, denying 
that she had engaged In prostitution, or that the husband had suggested 
that she do so. The government, to impeach her testimony, introduced a 
portion of a letter, written soon after her marriage, in vvhlch she com- 
plaiued of unhappiness, and stated that her husband wanted her to 
"hustle." She further testifled that this letter was written to obtain 
wages due her from the addressee, and the rest of the letter, contalning 
no référence to v?ages, but appealing for sympathy, was then admitted to 
Impeach her. Held, that the letter was admissible for the purpose for 
whlch it was oô'ered. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1249-1251.] 

8. Witnesses <S::^390 — Impeachment — Inconsistent Statement — Competenct 
OF Impeaching Evidence. 

On such trial, testimony of a police officer that he went to the roomlng 
house in which the wlfe was staying, and whose inmatcs were accustomed 
to paying fines as vagrants, and that the wlfe asked him to tal^e her fine to 
the police iudge, and said she could not go before the judge and pay a 
fine, was admissible to impeach her déniai that she had engaged In pros- 
titution, or that her husband requested her to. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 1247.] 

In Error to the District Court of the United States for the East- 
ern Division of District of Idaho ; Frank S. Dietrich, Judge. 

William Pappas was convicted of an offense, and brings error. Af- 
firmed. 

R. M. Terrell and William Edens, both of Pocatello, Idaho, for 
plaintiff in error. 

J. L. McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., both 
of Boise, Idaho. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The plaintiff in error was convicted un- 
der an indictment which charged him with unlawfully transporting, 
or causing to be transported, his wife from Rock Springs, Wyo., to 
Pocatello, Idaho, for immoral purposes, in violation of the Mann 
White Slave Act of June 25, 1910. 

[1 ] It is assigned as error that the wife of the plaintiff in error was 
permitted to testify against him. In Cohen v. United States, 214 Fed. 

«c=>For other cases see saine topic &. KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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23, 130 C. C. A. 417, this court held that conduct such as that with 
which the plaintiiï in error hère is charged constituted a personal 
wrong, which, under the rule of the common law authorizing a wife 
to testify against her husband in cases of his personal injury to her, 
permitted her to testify against him, citing United States v. Rispoli (D. 
C.) 189 Fed. 271, and United States v. Gwynne (D. C.) 209 Fed. 993. 
The plaintiff in error cites the décision of the Circuit Court of Appeals 
for the Eighth Circuit in Johnson v. United States, 221 Fed. 250, 137 
C. C. A. 106, in which that court reversed the judgment of the Dis- 
trict Court, and held that, in the absence of proof of personal violence, 
in a prosecution under Act June 25, 1910, the wife is not a compétent 
witness against the husband, under the rule of the common law. We 
are not convinced, however, that our ruling in the Cohen Case was er- 
roneous, and we may add that a pétition for certiorari to review the dé- 
cision in that case was denied. 235 U. S. 696, 35 Sup. Ct. 199, 59 L. 
Ed. 430. 

[2] Error is assigned to the admission in évidence of a certain let- 
ter written by the wife of the plaintiff in error while at Pocatello, two 
days after her marriage. The circumstances under which the letter 
was admitted were thèse : The wife of the plaintiff in error was called 
as a witness for the government, and testified only as to the movements 
of herself and her husband from the time when they left Rock Springs 
until the arrest was made. Thereupon, upon cross-examination, coun- 
sel for plaintiff in error asked her if her husband had suggested to her 
that she engage in prostitution, or if she had since her marriage engaged 
in prostitution, to which she answered that she had not. In so testify- 
ing, the witness in effect became a witness for the défense. It was to 
impeach the évidence so drawn out on the cross-examination that thé 
letter was admitted in évidence. Counsel for the government read the 
first portion, in which the writer stated that she was "the unhappiest 
girl that ever walked in shoes," and "hère I am two days married, and 
he wants me to hustle." Thereupon counsel for plaintiff in error ob- 
jected to the admission of the remainder of the letter on the ground 
that it was immaterial, and that it was written without the husband's 
knowledge or consent. The objection was sustained. Thereafter 
counsel for plaintiff in error, on recross-examination, asked the wit- 
ness to explain her purpose in writing the letter, to which she answered 
that she wrote it for the purpose of obtaining certain money, five 
months' wages, which she said was due her from the woman to whom 
the letter was written. Counsel for the government then offered the 
remainder of the letter in évidence to show that the statement of the 
writer's purpose was inconsistent with the ténor of the letter. The let- 
ter was written to a woman at Rock Springs. It contained no référ- 
ence to money or to wages due, but, on the contrary, was an appeal 
for sympathy, containing expressions such as thèse : 

"I guess you won't care to hear from me, but I do hope you won't tum me 
down, beeause I took the step I am sorry for, will you, Mae? • • • prom- 
ise me you won't tell mother that I am brokea-hearted. » » • i jove you, 
for you were good to me, and I can't stand to stay away from you. * * • 
You were better to me than ever my own folks were. So, for God's sake, don't 
tum me down, will you, MaeV" 
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We think the letter was clearly admissible for the purpose for which 
it was offered. 

[3] Error is assigned to the admission of the testimony of one 
Baldwin, a raember of the police force of Pocatello, who testified that he 
went to the rooming house in which the wife of plaintiff in error was 
living, which house was reputed to be a house of prostitution, and the 
inmates of which were accustomed to paying fines to the city of Poca- 
tello as vagrants, or people without visible means of support, and that 
he on one occasion had a conversation with the wife of the plaintifï 
in error, in which she said, "My God, I would fall dead if 1 had to go 
down before that judge and pay a fine," and that he then left the room, 
and that she followed him and requested him to take her fine to the 
police judge. This was objected to, on the ground that the conversa- 
tion was had without the hearing and présence of the plaintiff in er- 
ror, and on the ground that it was hearsay, irrelevant, incompétent, and 
immaterial. The testimony of this witness, as well as the letter above 
referred to, were admitted, not for the purpose of showing the guilt 
of the plaintiff in error, but expressly for the purpose of impeaching 
the testimony of his wife, after she had testified that she had not en- 
gaged in prostitution, nor had been requested to do so by her husband. 
On that ground we see no reason why it was not admissible. The in- 
structions of the court to the jury are not contained in the record and 
we must assume that the court gave proper instructions as to the force 
and effect of this testimony, and the purpose for which it was to be 
considered. 

We find no error. The judgment is affirmed. 



ILLINOIS CENT. R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Klghth Circuit. March 14, 1917.) 

No. 4782. 

Mastee and Servant «S^IS — Statutoby Regux,ation — Houes of Service. 

A few hundred feet from a dépôt a rallroad company maintained an 
intcrlockini; tower. nocessary to the proper opération of Us road and 
not erected to évade the statute. Its agent and operator worked at the 
dépôt tioin 7 a. m. to 7 p. m., at which tinie another operator removed the 
train register and order book to the tower, where ail orders and mes- 
sages pertaining to train movements were received and sent until 7 a. m. 
Held, that the dépôt and tower were not separate ofUces, but a continu- 
ously operated office, withln Hours of Service Act March 4, 1907, c. 2939 
34 Stat 141.5 (Comp. St. 1916, §§ 8677-8680), and the statute was violated 
by keeping such operators on duty longer than Is permltted thereby at 
contlnuously operated offices. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. % 14.] 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry T. Reed, Judge. 

Action for penalties by the United States against the Illinois Cen- 
tral Railroad Company. Judgment for the United States (234 Fed. 
433), and défendant brings error. Affirmed. 

^=»For other cases see aame topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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Helsell & Helsell, of Ft. Dodge, lowa, and W. S. Ilorton and Blew- 
ett I/ce, both of Chicago, 111., for plaintiff in error. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. 
(Frank A. O'Connor, U. S. Atty., of New Hampton, lowa, on the 
brief), for the United States. 

Before CARLAND and STONE, Circuit Judges, and MUNGER, 
District Judge. 

CARLAND, Circuit Judge. The United States brought this action 
against the railroad company to recover penalties for 15 alleged viola- 
tions of the Hours of Service Act (34 Stat. 1415). The employés 
involved were operators employed at Manson, Fonda, and Rockwell 
City, lowa, and while on duty by the use of the telegraph and télé- 
phone reported, transmitted, received, and delivered orders pertaining 
to and affecting the movement of trains engaged in interstate com- 
merce. They were permitted to remain on duty for a longer period 
than 9 hours in a 24-hour period. The défense was that the office or 
place of employment was not continuously operated night and day, and 
therefore there was no excess service. À jury being waived, the trial 
court found against the railroad company, and, after considering cer- 
tain correspondence between the Company and the Interstate Commerce 
Commission in mitigation of the amount of the penalty imposed by law, 
adjudged a penalty of $50 on each of the 15 counts of the complaint. 

At the towns of Manson, Fonda, and Rockwell City the railroad com- 
pany maintains a dépôt building in which the business usually carried 
on in such a building is conducted. The dépôt building at Rockwell 
City was constructed in 1905, at Manson in 1893, and at Fonda in 1870. 
At each of said towns the railroad company has also interlocking tow- 
ers. The tower at Rockwell City was built in 1900, at Manson in 1901, 
and at Fonda in 1900. The interlocking towers are necessary to the 
proper opération of the railroad, and were not erected for the purpose 
of evading the Hours of Service Act. The tower at Rockwell City is 
located 750 feet east from the dépôt, at Manson 900 feet west of the 
dépôt, and at Fonda 385 feet west of the dépôt. 

The manner in which the employés performed their service at Rock- 
well City was as follows : The agent and operator worked at def end- 
ant's dépôt from 7 a. m. to 7 p. m. At 7 p. m. another operator report- 
ed for duty, took charge of the train register and train order book at 
the dépôt, carried the sarae to the tower, worked at the tower until 7 
o'clock a. m., when he returned to the dépôt with the train register and 
order book, turning tliem over to the operator at the dépôt. AU orders 
and messages received or sent by the use of the ordinary telegraph in- 
strument or téléphone pertaining to train movements, received and de- 
livered at Rockwell City between the hours of 7 a. m. and 7 p. m., 
were received and delivered at the dépôt. Ail orders pertaining to the 
Illinois Central trains received and delivered at Rockwell City between 
the hours of 7 p. m. ànd 7 a. m, of the succeeding day were received 
and delivered at the tower. T'ie night towerman performed no work 
whatever at the dépôt, and the day operator performed no work at the 
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tower. The services of the employés at Manson and Fonda were per- 
formed in a similar manner. 

On this State of facts it is claimed by the railroad company that the 
tower wae a night office and the dépôt a day office, and that neither can 
be said to be a day and night office. We do not think this distinction 
can be made. In the case of Atchison, Topeka & S. F. Ry. Co. v. 
United States, 236 Fed. 908, C. C. A. , this court said : 

"Obvlously the Intent of the statute would be dofeated if the work at a place 
of a character requirlng attention both day and night were dlvided between 
two shifts and performed wlth separate Instruments installed in near proxlmi- 
ty. And what could not be done as a new departure would be equally inad- 
missible as an old custom. The division of the night and day eontrol of train 
movements in a single restrlcted district between télégraphie installations in 
différent parts of the same building, or on the north and south sides of the 
same street, wlth an oscillation of tlie paper records and undelivered mes- 
sages back and forth, would qulte elearly not divlde the 'place' within the 
Intent of the statute. The case hère Is not différent in princlple. The work of 
the two operators, one at Guthrie and the other at South Guthrie, was a imlt 
in ail practical aspects, and It was se recognlzed in the practlce of the com- 
pany." 

We think the présent case is ruled by the case cited. The facts as 
iigreed upon are fuUy stated in a note to the opinion of the court be- 
low. 234 Fed. 433. 

Judgment affirmed. 



TALBOT V. UNION CENT. LIFE INS. CO. OF CINCINNATI, OHIO. 

(Circuit Court of Appeals, Fïfth Circuit. Aprll 28, 1917.) 

No. 3(M4. 

Insurance <s=:5l77— Construction of Policy — Duration of Insurance. 

TJnder a terra policy of llfe Insurance dated August 17, 1910, and issued 
on an application made August 8, and provlding that, in considération of 
the payment of the premlum on August 8 in each year, the applicant was 
thereby insured for five years endlng on August 8, 1915, there was no 
llablllty for a death occurring August 12, 1915, as the duration of the 
policy was fixed in clear and unambiguous language, and should be con- 
strued according to the sunse and meaning of the terms used. 

[Ed. Note. — F'or other cases, see Insurance, Cent Dlg. §§ 372-378.] 

In Error to the District Court of the United States for the Southern 
District of Florida; Rhydon M. Call, Judge. 

Action by Grâce G. Talbot against the Union Central Life Insur- 
ance Company of Cincinnati, Ohio. Judgment for défendant, and 
plaintiff brings error. Affirmed. 

A. H. King and Bayard B. Shields, of Jacksonville, Fia., for plain- 
tiff in error. 

Geo. C. Bedell, of Jacksonville, Fia., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges. 

FARDEE, Circuit Judge. On the 8th day of August, 1910, Charles 
Augustus Cheatham made application to the Union Central Eif e Insur- 

©=3For other cases see same toplo & KEY-NUMBER In aU Key-Numbered Dleests & Indexes 
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aiice Company for $10,000 insurance on the five-year convertible term 
plan. In said application he answered the necessary questions, and 
thereafter, on the 21st day of August, 1910, submitted to a médical ex- 
amination, which apparently was satisfactory to the company, and on 
August 23d paid the first premium, for which receipt was issued as 
f ollows : 

"Received sixty-nine and »o/ioo dollars, being the first premium upon 
jwlicy No. 383209, Issued upon the Ufe of Charles A. Cheatham, contlnulng 
sald poUcy In force to the 8th day of August, 1911. Thls receipt Is net valld 
unless premium Is pald, and thls receipt slgned and dated the day of pay- 
ment, by B. S. Williams, agent, or such person as he authorizes by Indorsement 
on the margin hereof. 

"Pald at Jacksonville, Fia., thls 28d day of August, 1910. 

"John D. Sage, Secretary. 

"B. S. Williams, Agent" 

And thereupon a policy, dated the 17th day of August, 1910, was 
issued by the insurance company, wherein it is set forth: 

"1. Premium — 2. Insured Term — 2. Amount— 4. Beneflclary — 5. Death 
Claim. 

"In considération of the payment of sixty-nine ^o/j^^ dollars, and of the 
payment of a like amount annually thereafter on the eighth day of August 
in every year durlng the contlnuance of thls policy, does hereby insure the 
life of Charles Augustus Cheatham, of Jacksonville, in the eounty of Duval, In 
the State of Florida, for a term of five years euding on the eighth day of 
August, 1915, in the amount of flve thousand dollars, payable, less the uupald 
balance of the current year's premium, if any, and any other indebtedness on 
the policy, at its home office in Cincinnati, Ohio, to the administrators, execu- 
tors, or assigns of the insured, on receipt of due proof of death of sald Insured 
durlng the contlnuance of thls policy. 
'•6. Contract. 

"Thls policy, together wlth the application therefor, a copy of which is in- 
dorsed hereon, shall constitute the entire contract between the parties. 

"It is hereby agreed: 
"7. Change of Beneflclary. 

"That the insured shall hâve the right at any tlme to change the beneflclary, 
said change to talie efCect when indorsed on the policy by the Insured and the 
company." 

In accordance with the contract, on October following, with the 
consent of the company, the insured named Grâce G. Talbot, plaintiff 
in error herein, the beneficiary. On August 12, 1915, the said Charles 
Augustus Cheatham died. The beneficiary made application for the 
payment of the policy and was refused, and thereupon brought this 
suit, which was disposed of in the lower court on demurrer and on the 
point that the insurance policy expired by its plain terms on August 8, 
1915. 

The policy of insurance is attached to the pétition and made part 
thereof, and we think thé demurrer was properly sustained. The dura- 
tion of the policy was fixed in clear and unambiguous language, and 
should be construed according to the sensé and meaning of the terms 
used. See Langley v. Owens, 52 Fia. 303, 42 South. 457, 11 Ann. Cas. 
247; Impérial Pire Insurance Co. v. Coôs County, 151 U. S. 453, 14 
Sup. Ct. 379, 38 h. Ed. 231. 

The judgment of the District Court is affirmed. 
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PUBITAN CORDAGE MILLS v. SAMPSON CORDAGE WORKS. 

(Circuit Court of Appeals, Slxth Circuit May 8, 1917.) 

No. 3017. 

Appœal and Erbor ©531195(3) — Preliminary Injunction — Final Heabing. 
In a suit for unfair compétition, tlie Circuit Court of Appeals held the 
plaintiff entitled to a temporary injunction ; tlie testlmony on final hear- 
Ing was largely the same, the différences not weakenlng plaintifC's case 
or strengthening defendant's. Eeld, on a review of ail the évidence, that 
a permanent injunction was properly granted, though the décision on the 
former appeal was not strictly or theoretlcally an adjudication of the 
questions of fact involved on final hearing. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Di.g. §§ 4663- 
4665.] 

Appeal f rom the District Court oi the United States for the West- 
ern District of Kentucky; WaUer Evans, Judge. 

Suit by the Sampson Cordage Works against the Puritan Cordage 
Mills. Decree for complainant, and défendant appeals. Affirmed. 

See, also, 146 C. C. A. 330, 232 Fed. 138. 

T. K. Helm, of Louisville, Ky., for appellant. 

Geo. O. G. Coale, of Boston, Mass., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This is an appeal from a final decree against ap- 
pellant, as défendant, in a suit for alleged unfair compétition in the 
manufacture and sale of a certain type of sash cord. The case was 
hère before on appeal of the présent appellee from an order denying an 
application for a temporary injunction. We there held that- plaintifï's 
testimony tended prima facie to make out a case of unfair compétition 
by défendant, and, upon a considération of the évidence presented on 
both sides, that appellant was entitled to an injunction pending final 
hearing. See Sampson Cordage Works v. Puritan Cordage Mills, 211 
Fed. 603, 128 C. C. A. 203, h. R. A. 1915F, 1107, where the nature of 
the case and of the évidence presented is set out and discussed. Our 
order permitted défendant to sell, as then marked and labeled, ail ils 
stock then on hand, on giving bond to account for such profits and dam- 
ages on account thereof as complainant might ultimately be found en- 
titled to. Presumably such stock on hand was so disposed of, and it 
is to be inferred that in the three years which hâve elapsed since our 
former order défendant has not made or sold cord bearing the dis- 
tinctive mark in question. 

The District Court seems to hâve made ils decree in plaintifï's 
favor largely because the court considered itself constrained so to do 
in view of our former opinion, and because, as expressed by the Dis- 
trict Court: 

"We hâve been unable to see how, if the record, as then made up, re- 
quired us to grant a temporary Injunction, It does not, as now made up, re- 
quire us to make the injunction permanent." 

ÊcsFor other cases eee same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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We think the decree of the District Court should be affirmed. The 
testimony on final hearing was largely the same as on application for 
temporary injunction. The différences did not, on the whole, make 
plaintiff's case weaker, or the defendant's stronger, than presented on 
the former hearing. True, the décision on the former appeal was not 
strictly or theoretically an adjudication of the questions of fact in vol v- 
ed on final hearing; for, on application for temporary injunction, con- 
sidérations relative to convenience and inconvenience are taken into 
account, and final détermination of ultimate rights not intended. But, 
after a careful considération of the entire évidence, in connection with 
the able and valuable brief of counsel for appellant, we are constraîn- 
ed to the view that plaintiff was entitled to decree for final injunction 
and accounting. In view of our former opinion, and the discussion 
of the évidence there had, its rediscussion now would profit no one. 

The parties hâve stipulated the amount of profits and damages to 
vi'hich plaintiff would be entitled under the accounting, and so a review 
of that question is uncalled for. 

The decree of the District Court is accordingly affirmed, with costs. 



CITY OF NEW OELEANS et al. y. PENN BRIDGE CO. 

(Circuit Court of Appeals, Flfth Circuit. April 30, 1917J 

No. 2913. 

Municipal Corporations <S=1025 — Actions — LiMiTAtioNS. 

Kev. St. La. 1870, § 2822, provlding that actions for the enforeement of 
any contract with the city of New Orléans for work and labor and for 
damages for any breach thereof shall be preseribed in one year, does not 
embrace a contract for the construction of a bridge, but is limited to 
what are comnionly called labor claims. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
2196.] 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Eoster, Judge. 

Action by the Penn Bridge Company against the City of New Or- 
léans and another. Judgment for plaintiff, and défendants bring er- 
ror. Affirmed. 

Percy S. Benedict, Isaiah D. Moore, and John F. C. Waldo, ail of 
New Orléans, La. (McCloskey & Benedict, of New Orléans, La., on 
the brief), for plaintiffs in error. 

R. E. Milling, Irving R. Saal, William Grant, and Wm. B. Grant, ail 
of New Orléans, La. (Robert C. Milling, of New Orléans, La., on 
the brief), for défendant in error. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

FER CURIAM. This is the second writ of error in this case. See 
Penn Bridge Co. v. City of New Orléans, 222 Fed. 737, 138 C. C. A. 
191. 

®=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In the trial which resulted in the judgment presented for revîew the 
city of New Orléans, one of the plaintiffs in error, which was a de- 
fendant below, set up the défense that the suit against it was barred or 
prescribed by a Louisiana statute of 1870, which reads as follows: 

"Ail actions for the enforcement of any contract entered into with the cor- 
poration of the city of New Orléans for work and labor to be performed, and 
for the reeovery of any damages alleged to hâve arisen in favor of the con- 
tractors for any breach thereof on the part of the said corporation, shall be 
prescribed if not instituted within one year after the expiration of the time 
within which such contract Is required to be performed, or such damages are 
alleged to hâve arisen." Louisiana Revised Statutes of 1870, § 2822. 

Questions are raised as to the right of the défendant in the last trial 
to make the mentioned défense of prescription, as to the constitutional 
validity of the statute relied on, and as to its still being in existence, 
it being contended that it has been repealed. It may be assumed that 
the statute was a valid enactment, that it has not been repealed, and 
that the city of New Orléans would hâve been entitled in the last trial 
to make a défense based upon it, if the cause of action sued on had 
been one to which the statute applied. Our conclusion is that the stat- 
ute is inapplicable to such a suit as the instant one. By its terms it 
appHes only to actions based on contracts entered into with the city of 
New Orléans for "work and labor to be performed." It does not em- 
brace a contract such as the one sued on in this case, by which the con- 
tractor bound itself ior something more than work and labor to be per- 
formed, its undertaking being to do and f urnish everything required in 
the construction of a bridge according to plans and spécifications. 
Plainly the sole object of the statute was to afford the municipality the 
means of protecting itself against possible injustice often resulting 
from undue delay in the assertion of what are commonly called labor 
claims. The claim asserted in this suit does not belong to that cate- 
gory, and is not subject to the prescription pleaded. 

A careful examination of the record has led us to the conclusion that 
there was no error prejudicial to the plaintiffs in error, or either of 
them, in any ruling of which complaint is made. 

The judgment is affirmed. 



EIVAS V. NOBLE. 

In re Kl VAS' ESIVVTE. 

(Circuit Court of Appeals, Fifth Circuit. Aprll 24, 1917.) 

No. 3036. 

Bankeuptct <®=396(4) — Exemptions — Jewelry. 

A diamond finger ring, worn by the bankrupt and worth $650, was not 
exempt in bankruptey, in the absence of any statute or authoritatlve 
ruling of the state court supporting the claim of exemption. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 659.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of Florida ; Rhydon M. Call, 
Judge. 

$=3For otber cases see aarne topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexei 
241 F.-^3 
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In the matter of Henry Rivas, bankrupt. On pétition by the bank- 
rupt to revise an order affirming an order of Ûie référée requiring 
the delivery of property to Fred B. Noble, trustée. Pétition denied. 

Geo. C. Bedell, of Jacksonville, Fia. (D. H. Doig, of Jacksonville, 
Fia., on the brief), for petitioner. 

D. G. Haley, F. J. Heintz, and Fred B. Noble, ail of Jacksonville, 
Fia., for respondent. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. Complaint is made of an order of 
the District Court, which affirmed an order made by the référée re- 
quiring the bankrupt to deliver to his trustée a diamond finger ring, 
worth $650, which the bankrupt owned and wore. It is not contend- 
ed that there is any statute of Florida, the state of the résidence of 
the bankrupt, which sustains the claim that the ring is exempt from 
the payment of its owner's debts. We hâve not been referred to and 
hâve not found any authoritative ruling of a Florida court indicating 
the récognition of the existence in that state of a common or cus- 
tomary law which would enable the bankrupt to sustain a claim that 
the ring is exempt. We are aware of no authentic statenient of the 
common law as it existed before the matter of exemptions was dealt 
with by statutes, which would support a décision that a debtor is en- 
titled, as against his creditors, to retain as exempt an article of luxury 
or personïd adomment of such kind and value as the ring in question. 
In short, we are aware of no law which requires a conclusion différ- 
ent from that reached by the District Court. 

The pétition to superintend and revise is denied. 



WM. F. GOESSLING BOX 00. et al. t. GUMB et al. 

(Circuit Court of Appeals, Elghth Circuit. February 28, 1917.) 

No. 4694. 

1. Patents <g=>73 — Anticipation — Pbior Patent. 

A patent is not admissible In évidence as an anticipation of another 
patent, which, although later in date ot issue, covers an invention shown 
to hâve been made before the issue of the earller patent and upon an 
application ûled several months prior thereto. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 64.] 

2. Patents <s=356 — Anticipation. 

Finger holes in mortise locks for sliding doors held so remote In pur- 
pose and function as not to anticipate a patent for sMpping cases for 
bottled goods having protected hand-holes for lifting the cases. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 89.] 

&. Patents «©=556 — ^Anticipation — Device in Remote Akt. 

A meehanical device or combination, which was not deslgned by its 
maker, or actually used, or apparently adapted to perform the function 
of a patented device or combination, but which was discovered in a re- 
mote art, where it was conceived and used under radically différent clr- 

^ssFor otber cases see aame topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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eumstances to perform another function, nelther anticipâtes nor Umlts the 
scope of the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 89.] 

4. Patents <S=:=>328 — Validity and Infringement — Shipping Case. 

The Kerkow patent, No. 970,2:37, for a shipping case for bottled goods, 
was not anticipated, but discloses patentable novelty and invention; also 
held Infrlnged. 

5. Patents ©=3235 — Infbingement — Change op Fobm. 

Mère changes In the form of a device, or of some of the meehanlcal 
éléments of a combination, where the princlple or mode of opération Is 
adopted or used, will not avold Infringement, unless the form of the ma- 
chine, or of the élément or éléments changed, Is the dlstlngulshlng char- 
acterlstlc of the Invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § GOO.] 

Appeal from the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by John Gumb, Emma Kerkow, Frances P. Kerkow, 
and L/ora Ramsey against the Wm. F. Goessiing Box Company and F. 
W. Goessiing. Decree for complainants, and défendants appeal. Af- 
firmed. 

Alfred A. Eicks, of St. Louis, Mo., for appellants. 
Paul Bakewell, of St. Louis, Mo., for appellees. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge. The appellants, who were the défend- 
ants below, complain of a decree of the District Court, to the effect that 
letters patent No. 970,237, issued to Gustav C. Kerkow on September 
13, 1910, on an application filed on July 26, 1907, now owned by the 
plaintiffs below, are valid, that the défendants hâve infringed upon the 
rights of the plaintiffs secured thereby, that the défendants are enjoin- 
ed from furtlier infringement, and that they account for their profits 
and the damages to the plaintiffs. The claim of the patent well de- 
scribes the combination it secures, and it reads in this way : 

"A shipping case for bottled goods havlng in its end vvall a slotlike hand- 
hole formed vcholly therethi'ough, and a substantlally rectangular concavo- 
convex dishlike cover composed of sheet material and attached to the iuner 
face of the case, sald cover being dlsposed wlth its concavity facing and 
wholly inclosing the hand-hole, and the upper edge of the cover beiug dlsposed 
sufflciently above the iipper margln of the hand-hole to accommodate and 
protect the Angers of the hand when grasping the case, while at the same time 
shlelding the contents of the box from the exterior." 

The object of the invention was to combine with shipping cases, jmd 
especially the béer cases generally in use, which when loaded with 
bottled béer weigh from 100 to 150 pounds each, simple, inexpensive, 
and effectuai hand-hole covers, readily attachable and détachable, 
which would exclude from the béer the light which causes it to become 
cloudy, to deteriorate in taste and flavor, and to acquire a noxious odor, 
which would exclude the dampness and cold, and would nevertheless 
permit the fingers of the hands to enter the béer cases and wrap around 

4=>For other cases see same topic & KBY-NUMBBR lu ail Key-Numbered Dlgests & Indexe* 
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the inside of the upper edge of hand-holes, so that the operator could 
conveniently and securely grasp the upper border of thèse holes when 
lifting and handUng the loaded cases. Kerkow stated in his spécifica- 
tion that he was aware that the light had been excluded f rom reaching 
the bottles through the hand-holes by fastening flat boards or plates 
upon the inside of the cases over the hand-holes, but that this method 
of exclusion was impracticable and almost useless, because it allowed 
only the tips of the fingers to be inserted in the hand-holes to lift a 
weight of from 100 to 150 pounds. The cover he devised was a dish- 
like plate of concavo-convex form, having a marginal flange whereby 
the cover was attachable by any suitable means, such as by tacking or 
nailing it to the inside of the box in such a position as to provide a hol- 
low cavity behind and above a hand-hole, so as to permit the fingers 
and knuckles of the hand to enter the hand-hole, and so as to permit 
the hand to obtain a secure grip as f reely as if the cover were not at- 
tached. The spécification of Kerkow also stated that his cover was 
desirably made of métal, preferably stamped from sheet métal, and 
that it may also be stamped or formed from papier-mâch'é or other 
suitable material, that it was strong, durable, outlasting the cases, and 
easily attached and removed. His hand7hole cover went into such 
gênerai commercial use that more than 6,200,000 of them were made 
and sold between April, 1907, and April, 1916. 

It is contended that the combination claimed in Kerkow's patent was 
anticipated by patent No. 882,470, 'issued March 17, 1908, to Jetter & 
Drews, for an improvement in béer curtains ; by patent No. 156,582, to 
Burton Mallory, issued November 3, 1874, for an improvement in mor- 
tise locks; by patent No. 254,899, issued to Benjamin S. Atwood on 
March 14, 1882, for improvements in shipping cases for jars and bot- 
tles ; and by patent No. 710,789, issued to Augustus F. Mack on Oc- 
tober 7, 1902, for an improvement in boxes. 

[ 1 ] At the time the patent to Jetter and Drews was ofifered in évi- 
dence, the fact that Kerkow made his invention prior to June, 1907, 
had been proved, and the parties to this suit had stipulated that his ap- 
lication for his patent was filed on July 26, 1907. In their answer the 
défendants had pleaded that this patent to Jetter & Drews had shown 
and described the invention of Kerkow long anterior to the time when 
he made it. The court sustained the objection to this patent, that it 
was incompétent, because it was not issued until March 17, 1908, more 
than a year af ter the date of Kerkow's invention, and more than seven 
months after his application for his patent, and this ruling is specified 
as error. The ruling was not erroneous, for this patent did not tend 
to prove that the device or combination of Kerkow had been patented 
or described in any printed publication before May, 1907, when he 
made his invention. Rev. Stat. §§ 4886, 4920 (Comp. St. 1916, §§ 
9430, 9466) ; Bâtes v. Coe, 98 U. S. 31, 33, 34, 25 L. Ed. 68; Du Bois 
V. Kirk, 15S U. S. 58, 64, 15 Sup. Ct. 729, 39 L. Ed. 895 ; Anderson 
V. Collins, 122 Fed. 451, 457, 458, 58 C. C. A. 669, 675, 676. 

[2, 3] The patent to Mallory was issued to secure the device of an 
opening through the face plate of a mortise lock in a sliding door into a 
chamber within the lock by means of which one could insert his finger 
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Ihrough the face plate and slide the door. But the art of constructing 
îinger holes and chambers in mortise locks in sliding doors, in order to 
enable the operator to slide them, is so remote frbm that of making 
hand'-holes for béer boxes and shipping cases and covers for them, 
the circumstances under and the purposes for which the former are 
useful, the essential requirements of structures for those purposes and 
the functions they are to perform, are so radically différent from the 
circumstances, tlie objects, the essential requirements, and the func- 
tions which condition the latter that the effîciency and practicability of 
finger holes and chambers in mortise locks in sliding doors would not 
be likely to suggest to the mind of a skilled mechanic their use or their 
efficiency as hand-holes in béer boxes to enable workmen to lift and 
handle weights of from 100 to 150 pounds, and the combination of cov- 
ers for such holes to exclude the light from the béer. A mechanic;! 1 
device or combination, which was not designed by its maker, nor ac- 
tually used, nor apparently adapted to perform the function of a pat- 
entée device or combination, but which was discovered in a remote art, 
where it was conceived and used under radically différent circumstanc- 
es to perform another function, neither anticipâtes nor limits the scope 
of the patent. Ansonia Brass & Copper Co. v. Electrical Supplv Co.. 
144 U. S. 11, 18, 12 Sup. Ct. 601, 36 L. Ed. 327; Topliff v. Topliff, 145 
U. S. 156, 161, 12 Sup. Ct. 825, 36 h. Ed. 658; Potts v. Creager, 155 
U. S. 597, 608, 15 Sup. Ct. 194, 39 L. Ed. 275; National Plollow 
Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 
702, 45 C. C. A. 544, 553. The patent to Mallory falls far within this 
rule, and it is hère dismissed. 

[4] Atwood stated, in the spécification to his patent issued in 1882 
for "improvements in shipping cases for jars and bottles," that the ob- 
jects of his invention were (1) better to adapt the boxes for retaining 
the strips or bars constituting the racks for the bottles and to permit 
the strips to be easily removed ; and (2) to strengthen the ends of the 
boxes and render them air-tight by locating covering pièces on the in- 
side of the customary hand-holes or openings. Laying aside the meth- 
od of construction of the sides of his boxes, which his spécification de- 
cribes in détail, each end was required to be made of an outside board, 
which covered the entire end of the box, except the hand-hole through 
it. This exterior board was so eut that the lower lialf of it was thick- 
er than the upper half, so that it had on its inside a projected portion 
or shelf about half way from the bottom to the top of the box, in which 
vertical grooves were eut to receive the ends of longitudinal strips that 
formed a part of the rack for the bottles, and on which an interior 
board which covered the upper half of the exterior board rested. In 
this interior board a cavity was eut out opposite the hand-hole in the 
exterior board, extending also above the upper edge of the hand-hole, 
and an interior portion of the exterior board, just above the upper 
edge of the hand-hole, was also eut out, so as to permit the hand to 
grasp firmly the upper edge of the hand-hole. The interior board was 
placed flush with the inner surface rf)f the exterior board and perma- 
nently fastened in its place by vertical pièces located at its sides, extend- 
ing from the top to the bottom of the box and so eut as to hâve the 
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grain of the wood run crosswise or contrary to the grain of the end 
boards, in order to give increased strength to the end of the box. 

Patent No. 710,789 issued October 7, 1902, to Mack, for improve- 
ments in boxes, secures improvements to the spécial form of box de- 
scribed in the spécification of that patent in this way : 

"The fundamental structure of the box Is the rectangular frame F made 
of angle Iron or other metallic bars or rods substantlally rectangular In 
cross-sectlon, the concave surfaces faclng inwaxd, so as to constltute horizontal 
and vertical flanges for the réception, support, and protection of the edges of 
the bottom, side, and end pièces of the "box. ïhe frame F Is made of a single 
bar of angle iron or other métal, eut and bent Into the rectangular form shown, 
the ends of the bar belng welded together, so as to create a continuons intégral 
structure conslsting of the floor members -ff, the corner posts f f, and the end 
cross-bars p p." 

One of the improvements of this box described and claimed by At- 
wood was: 

"The comblnatlon with the frame F, and end pièces E, of the flnger shields / 
having at their upper ends rectangular extensions engaging the end cross-bars 
of sald frame." 

In the spécification he writes that thèse finger shields are of "ordi- 
nary construction, excepting that their upper ends are each formed 
with rectangular .extensions i', which fit into the angle iron f\ forming 
the end cross-bars of the box frame, as will be understood by référ- 
ence to Fig. 6, in which it will be seen that the upper edge of the end 
pièces B may be fitted into the angle extension i' to hold the same firm- 
ly in place against and within the angle bar /^ This construction in- 
sures a permanent and rigid connection of the shields with the box and 
over the finger openings i- i'^." The drawings of this patent show that 
thèse finger shields are so low, and are fastened so near to the upper 
edges of the hand-holes, that the fingers and hands could not be so in- 
serted as to get a firm grasp of the upper edges of the hand-holes, and 
so that the finger tips alone could be used for this purpose. 

The principle and mode of opération of Kerkow's invention of hand- 
hole cover and box was the combination of a light, cheap, easily attach- 
able and removable, efficient cover with any box which has hand-holes, 
whether the box be new or old, with a spécial view to the combination 
of this cover with the standard béer boxes. The principles and modes 
of opération of the inventions of Atwood and Mack, so far as they re- 
lated to hand-hole covers, were permanently to combine with the spécif- 
ie kinds of boxes they were respectively describing and promoting at 
the time when those boxes were made spécifie covers as intégral parts 
of those boxes respectively. Their covers were neither easily attach- 
able nor détachable, they were not as simple or as inexpensive as those 
of Kerkow, and they were not adapted to accomplish the broad pur- 
pose of his combination. They were not adapted to facile attachment 
to old boxes not specially prepared to receive them as a 'part of their 
construction when new. In view of thèse facts, neither the patent to 
Atwood nor that to Mack anticipâtes the invention of Kerkow. While 
it is not denied that the combinations of boxes and hand-hole covers 
disclosed by Atwood and Mack might exclude the light, cold, and danip 
from the interior of their boxes, and might permit the use of the hand- 
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holes to move them, neither of their combinations could hâve accom- 
plished those results in the simple, cheap, and effective way that Ker- 
kow discovered and offered by his combination to the public, and this 
fact is ample to sustain, as against the patents of Mack and Atwood, 
Kerkow's claim to the title of inventer. New York Scaffolding Co. v. 
Whitney, 224 Fed. 452, 458, 140 C. C. A. 138, 144; National Cash 
Register Co. v. American Cash Register Co., 53 Fed. 367, 371, 3 C. 
C. A. 559, 563; Pelton Water Wheel Co. v. Doble, 190 Fed. 760, 766. 
111 C. C. A. 488, 494; International Mausoleum Co. v. Sievert, 213 
Fed. 225, 229, 129 C. C. A. 569; Ottumwa Box Car Leader Co. v. 
Christy Box Car Loader Co., 215 Fed. 362, 131 C. C. A. 504; Sanders 
v. Hancock, 128 Fed. 424, 434, 63 C. C. A. 166, 176; Dayton Malléable 
Iron Co. V. Forster Waterbury Co. (C. C.) 153 Fed. 201, 204; W. W. 
Sly Mfg. Co. V. Russell & Co., 189 Fed. 61, 66, 110 C. C. A. 625, 630; 
Burdett-Rowntree Mfg. Co. v. Standard Plunger Elevator Co. (C. C.) 
196 Fed. 43, 46. 

For this reason, and because no device or combination prior to Ker- 
kow's invention which resembles his patent of the combination more 
closely than those of Atwood and Mack, has been proved, because this 
resuit is sustained by the légal presumption of the validity of his pat- 
ent and of the patentability of his invention, which always arises from 
the issue of a patent, and which may never be lightly disregarded (Can- 
trell V. Wallick, 117 U. S. 689, 695, 6 Sup. Ct. 970, 29 L. Ed. 1017; 
Diamond Rubber Co. v. Consolidated Rubber Tire Co., 220 U. S. 428, 
434, 31 Sup. Ct. 444, 55 L. Ed. 527), because this presumption is re- 
inforced by the fact that the board of examiners in chief of the Patent 
Office, on an appeal from the rejection of Kerkow's application, after 
a deliberate considération of the patents to Atwood and Mack, reversed 
the décision of the examiner below, held the combination hère in suit 
patentable, and caused the issue of the patent (Lehnbeuter v. Holthaus, 
105 U. S. 94, 26 L. Ed. 939; Warren v. Casey, 93 Fed. 963, 964, 36 
C. C. A. 29; Salt's Textile Mfg. Co. v. Tingue Mfg. Co. [D. C] 227 
Fed. 115, 118), because this presumption is still further strengthened by 
the décision of the United States District Court to the same eft'ect, be- 
cause the défendants in this case by the manufacture and sale of a 
hand-hole cover which closely resembles that of Kerkow, and bears no 
resemblance to the crude and expensive covers of Atwood, Mack, and 
the prior art, hâve added the testimony of their acts to the novelty and 
utility of Kerkow's combination (Griswold v. Harker, 62 Fed. 389, 
393, 10 C. C. A. 435, 439 ; New York Scaffolding Co. v. Whitney, 224 
Fed. 452, 457, 140 C. C. A. 138, 143 ; lowa Washing Machine Co. v. 
Montgomery Ward & Co. [D. C] 227 Fed. 1004, 1006), because the 
parties hereto are litigating the right to the use of Kerkow's combina- 
tion, and because the hand-hole cover of Kerkow has gone into sucli 
gênerai commercial use and more than 6,200,000 of them hâve been 
made and sold (Diamond Rubber Co. v. Consolidated Rubber Tire 
Co., 220 U. S. 428, 441, 442, 31 Sup. Ct. 444, 55 L. Ed. 527; National 
Hollow Brake-Beam Co. v. Interchangeable Brake-Beam Co.. 106 Fed. 
693, 707, 45 C. C. A. 544, 558; Smith v. Goodyear Dental'Vulcanite 
Co., 93 U. S. 486, 495, 496, 23 E. Ed. 952 ; Ma.'îowan v. New York 
Belting Co., 141 U. S. 332, 343, 12 Sup. Ct. 71, 35 t. Ed. 781 ; Meccano 
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V. Wagner [D. C] 234 Fed. 912, 924), the conclusion of this court is 
that the combination of Kerkow was novel and useful, that it was the 
product of the genius of an inventer, and not of the skill of a mechanic, 
and that his patent is vahd. 

The question of inf ringement which this case présents is not worthy 
of extended discussion. The défendants made, sold, and caused to 
be sold hand-hole plates or covers for use in béer cases with the in- 
tent and purpose that they should be.used as applied to béer boxes or 
béer cases in the same manner in which the covers of Kerkow are de- 
scribed and claimed as used in his combination of covers and shipping 
cases in the spécification and claim of his patent. The only différence 
not absolutely negligible between the hand-hole cover of Kerkow and 
that made and sold by the défendants is that the concavo-convex or 
dish-shaped part of Kerkow's cover is substantially rectangular, while 
the like part of the défendants' cover has its two upper corners so 
rounded ofï that the upper portion of its dish-shaped part is curved or 
semi-circular rather than rectangular. But the flanges of the défend- 
ants' cover, like those of Kerkow's, are rectangular. The cover made 
by the défendants is placed in the same location as that of Kerkow on 
the boxes, is made of the same material, is, like the cover of Kerkow, 
light, inexpensive, simple, easily attachable and détachable to old and 
new boxes alike, excludes the light, cold, and damp, has every useful at- 
tribute and advantage of the cover of Kerkow, and performs the same 
functions as that cover in the same way, The change in the upper 
portion of the dish-shaped part of the cover of Kerkow from its rec- 
tangular form to the curved form of the défendants' cover does not 
afïect in any way the principle or mode of opération of the cover, or 
of the patented combination, and it does not even tend to avoid the in- 
dubitable infringement which the facts recited establish. 

[5] Mère changes in the form of a device, or of some of the me- 
chanical éléments of a combination, where the principle or mode of 
opération is adopted or used, will not avoid infringement, unless the 
form of the machine, or of the clément or éléments changed, is the dis- 
tinguishing characteristic of the invention. Columbus Watch Co. v. 
Robbins, 64 Fed. 384, 396, 12 C. C. A. 174; New Departure Bell Co. 
V. Bevin Bros. Mfg. Co. (C. C.) 64 Fed. 859 ; National Hollow B. B. 
Co. v. Interchangeable B. B. Co., 106 Fed. 693, 711, 45 C. C. A. 544, 
562 ; Machine Co. v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935 ; Wi- 
nans v. Denmead, 15 How. 330, 342, 14 L. Ed. 717: Ivinloch Tel. Co. 
v. Western Elec. Co., 113 Fed. 652, 655, 51 C. C. A. 362, 365 ; Dowagi- 
ac Mfg. Co. V. Superior Drill Co., 115 Fed. 886, 904, 53 C. C. A. 36, 
54; Anderson v. Collins, 122 Fed. 451, 455, 58 C. C. A. 669, 673; 
Tompkins v. Terwilliger (C. C.) 124 Fed. 545, 548; Zittlosen Mfg. Co. 
V. Boss, 219 Fed. 887, 892, 135 C. C. A. 551, 556. 

The decree below must be affirmed ; and it is sa ordered. 
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VITAGRAPH CO. OF AMERICA v. FOKD. 
(District Court, S. D. New York. April 23, 1917.) 

1. LiBEL AJTD SlANDER ®=3l30 — NATURE AND E1.EMENTS. 

A book, plcture, or play cannot be libeled as such. 

[Ed. Note. — For otlier cases, see Libel and Slander, Cent. Dig. § 386.] 

.2. LiEEL AND Slandeh <S=39(1) — Libel Against Corporation. 

Written or printed words, to be libelous per se of a corporation, must 
injuriously and dlrectly affect its crédit or property, and necessarily and 
directly occa.slon it pocuniary injury. 

[lîd. Note.— l'or otlier cases, see Libel and Slander, Cent. Dig. §§ 80, 90,] 

3. LiBEE A^'D Slandek <S:=>0(1) — Libel Against Corporation. 

I^Liintiff corporation exhibited throrighout tlie T'nited States a motion 
picture. wliich it claimed was pi'esented not only for coiiiniercial pur|K)ses, 
but to further the propaganda for national défense. Défendant published 
an article in whlch, referring to sucli plcture, he asked bis readers wtieth- 
er they shook with fear on seeing siich picture, and wlietber they knew 
tbat others were shaking with laughter at their fear, and with Joy over 
tlie fat eontracts their fear uiight bring tbem, and stated that it was 
founded on a story by JI., tbat M. was advertising his war munitions, that 
a couipany of which be was président had been organizod to manufacture 
such munitions and was engaged in selling stock, that the book was a fine 
advance notice, and the picture a fine follow-up. The article then attack- 
ed munition uiakers, infiuufacturers of ariuor r>late, .and others as agitat- 
ing the country, not for patriotic reasons. Ilcld, that the article dld not 
merely criticize plaintiff for avowedly advertising M.'s munitions and 
stocks, which would not hâve been libelous per se, but oharged that it was 
produciug such picture to advertise such stocks by deceptive and disin- 
genuous methods, under co\er of a présentation behind which was conceal- 
ed a mean schenie, and that plaintiff was the hypocritical and deceivlng 
assi.stant in M.'s dishonorable schenie of advertiseiiient, and was libelous 
as injuriously and directly atïecting the corporation'» property and eaus- 
ing it i>ecuniary injury. 

[Ed. Note.— For other cases, see libel and Slander, Cent. Dig. §§ 80, 90.) 

4. Libel and Slander iS=386(1) — Innuendo — Office. 

An innuendo may explain published words, but cannot enlarge tïïem, 
unless justlfled by the antécédent faets to which they refer. 
[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 205.] 

At Law. Action by the Vitagraph Company of America against 
Henry Ford. On demurrer by défendant, and motion for judgment by 
plaintiff. Demurrer overruled, and motion for judgment granted con- 
ditionally. 

William A. Ulman, of New York City (Elijah N. Zoline, of New 
York City, of counsel), for plaintiff. 

Cri.sp, Randall & Crisp, of New York City (W. Benton Crisp, of 
New York City, and Alfred Lucking, of Détroit, Mich., of counsel), for 
défendant. 

MAYER, District Judge. The action is to recover damages of $1,- 
000,000 for libel, défendant lias demurred, and plaintiff has moved for 
judgment on the pleadings. 

Plaintiff is a manufacturer and producer of motion pictures, and in 
September, 1915, first publicly presented a motion picture called "The 

©;3For otlier cases see same topic & KEY-NUMDER in ail Key-Numbered Digests & Indexes 
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Battle Cry of Peace," and since then has exhibited this picture 
throughout the United States and Canada. It is alleged that défend- 
ant in May, 1916, caused to be published extensively an article entitled 
"Humanity — and Sanity." The article commences: 

"For months the people of the United States hâve had fear pounded into 
their brains by magazines, newspapers, and motion pletures. No enemy bas 
been pointed out" 

— thus somewhat lacking in prophétie vision, in view of later events. 
The article then proceeds in a similar vein, quoting discursively f rom 
the Congressional Record, L,ew Dockstadter, the minstrel, and various 
other sources, until it arrives at motion pictures, when the foUowing 
observations are indulged in : 

"The Battle. Cry of Maxim. 

"Hâve you seen that awful moving picture, 'The Battle Cry of Peace'? 

"Dld you shake vrlth fear, and tremble for your country's safety? 

"Dld you know that others were shaking at the same time, but wlth laughter 
at your fear, and wlth joy over the fat contra cts your fear might brlng them? 

"On the screen you were told that the play vi'as founded on the story of 
Hudson Maxim, 'Defenseless America.' You saw Mr. Maxim in the picture. 
He vras holding something aloft. It was an instrument of warfare. 

"Now, Mr. Maxim was merely advertlslng hls wares and playing on your 
fears to make a niarket for his gooda. 

"Mr. Maxim has something to sell — war munitions. 

"The foUowlng is from the stock report of Harvey A. Willls & Co., 32 
Broadway, New York City, Nov. 13, 1915: 

" 'The stock of the Maxim Munitions Corporation is the latest candidate for 
favor among the curb war stocks. It made its appearance this week at 12 
and was actively traded In at 12 up to 14%. This company is a $10,000,000 
eoncem recently organized for the purpose of manufacturlng munitions of war 
of ail kinds, except explosive materials. » • • The company has arranged 
to take over the Important inventions of Hudson Maxim for the manufacture 
of aerial torpedoes, bomb-throwing devices, aéroplane guns, etc. Mr. Maxim 
himself will be président of the company.' 

"The book was a fine advance notice. The picture was a fine foUow-up. 
Then came some swift 'patriotlc' work. 

"Just two weeks later, November 27, 1915, the folio wlng appeared on the 
first page of the New York World : 

" 'St. Louis, Nov. 26. — Many members hâve resigned and others are threaten- 
ing to resign from the Committee of One Hundred appolnted Uy Mayor Kiel to 
urge the preparedness programme upon Congress. This action resulted from 
advertisements in St. Louis newspapers this morning of a 310,000,000 Maxim 
Munitions Corporation offering stock for sale at $10 a share. Hudson Maxim 
appeared two days ago before the Business Men's League to urge support of 
the national défense programme. * * • ' " 

The article then goes on in a lurid way to attack munition makers, 
manufacturers of armor plate, and others as agitating the country, not 
for patriotic reasons, but for profit. 

Plaintifï allèges that it produced the Battle Cry of Peace, "not only 
for commercial purposes * * * i^^^ j^j^q Jqj. ^^j.^^ purpose of fur- 
thering a national propaganda to enlighten the public upon the condi- 
tion of tlie country as it was then known, and for the purpose of com- 
municating a great and important message to the American people, 
wlth the patriotic end in view of promoting the best interests of the 
nation." The gravamen of plaintiff's charge is stated in its allégation 
J II as f ollows : 
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"III. That the charge made In sald article by the défendant was made and 
tended to convey to tlie public the Impression that the sald moving picture 
'The Battle Cry of Peace' was produced by this plaintiff at the instance of and 
In the interest o£ the sald Hudson Maxim or In the Interest of manufacturers 
of Steel, powder, arms, ordnance, and munitions of war, and for the purpose of 
furthering the Personal and selflsh Interests of said manufacturers ; and 
that the charge made In said articles was meant to and tended to convey the 
impression to the public that the plalntifiC was willfully, wlckedly, and mali- 
ciously attemi)ting to inspire in the public mind the belief that this country 
stood in great danger in the event of invasion by a foreign foe by reason of 
its inadéquate army and navy and its Inability to successfully rcslst invasion, 
and that this plaintiff did this from ignoble, dishonest, dishonorable, and 
treasonable motives. That the charges made in said article by the défendant, 
and the innuendo whieh the défendant thereby intended to convey to the 
public, was and is absolutely false and malicious." 

[ 1 ] The law is well settled that a book, picture, or play cannot be 
libeled as such. Odgers on Libel & Slander (4th Ed.) p. 32 ; Marlin v. 
Shields, 171 N. Y. 384, 64 N. E. 163, 59 L. R. A. 310; Le Massena v. 
Storm, 62 App. Div. 150, 70 N. Y. Supp. 882. 

[2] It is equally well settled that written or pi^inted words, to be 
libelous per se of a corporation, must injuriously and directly affect its 
crédit or property, and necessarily and directly occasion it pecuniary in- 
jury, and that, unless such are the necessary results of the publication, 
the words are not actionable per se. In Reporters' Ass'n v. Sun Print- 
ing & Pub. Ass'n, 186 N. Y. 437, 79 N. E. 710, Judge Gray said: 

'•That a corporation bas the right to maintaln an action of libel, when the 
publication assails its management, or crédit, and iniiicts Injury upon its busi- 
ness, or property, is a proposition, which is true upon principle and which has 
the support of authorlty. See Newell on Slander and Libel, p. 360, and cases 
cited. it is as much entitled to the protection of the law, in those respects, as 
is the natural person. It difCers from the latter, in that it has no chararter 
to be affected Ijy a libel ; but its right to be protected against false and ma- 
licious statements, aflfectlng Its crédit, or property, should be beyond question. 
There has been some dispute in the cases as to the necessity of settlng out the 
spécifie damage, whieh a corporation claims to hâve suffered from a libelous 
publication ; but I regard the better rule to be that such an averment Is not 
necessary, when the language is of so defamatory a nature as to directly affect 
crédit and to occasion pecuniary injury." 

To similar effect are Memphis Tel. Co. v. Cumberland Tel. Co., 145 
Fed. 904, 76 C. C. A. 436 ; Union Associated Press v. Heath, 49 App. 
Div. 247, 63 N. Y. Supp. 96; Kemble, etc., v. Kaighn, 131 App. Div. 
63, 115 N. Y. Supp. 809; Philipp Co. v. New Yorker Staats-Zeitung, 
165 App. Div. 377, 150 N, Y. Supp. 1044; Reporters' Ass'n v. Sun 
Printing & Pub. Ass'n, 186 N. Y. 437, 79 N. E. 710; N. Y. Bureau of 
Information v. Ridgway-Thayer Co., 119 App. Div. 339, 104 N. Y. 
Supp. 202, reversed on opinion of Iiigraham, J., 193 N. Y. 666, 87 N. 
E. 1124; International Text-Book Co. v. Leader Printing Co. (C. C.) 
189 Fed. 86. 

[3] The question therefore is: What does this article really mean? 
Counsel for défendant contend, not without ingenuity, that, at wor.st, 
the article can be construed merely as meaning that the picture or 
photo play is an advertisement of Mr. Maxim's munitions wares and 
stocks, and that there is nothing unlawful in such an advertisement. 
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If the premise îs correct, the conclusion is sound. Counsel for défend- 
ant State their proposition thus : 

"Suppose that, in the words complalned of, the défendant had gone a 
step further, and had added at the beginning of the last paragraph the foUovv- 
ing, so that they would read as follows: 'The picture has been manufactured 
and produced as an advertisement in the interests of Hudson Maxim and 
munitions manufacturers by the Vitagraph Company, which is recelvlng pay 
therefor. The book was a fine advanee notice. The picture was a fine follow- 
up.' This language would, of course, hâve identifled the plaintiffi with the 
advertisement. It would also hâve accused it of selfish motives in receiving 
pay for the advertisement. It would thus bave chargea directly what the 
eomplaint allèges was charged Indireetly by the language referred to. But 
what would such a charge bave amounted to? It would merely hâve charged 
the plaintiff with doing something which it had a perfect right to do, and some- 
thing which the law gave it a right to do, namely, to advertlse the wares of 
others and reeelve pay therefor. This Is neither contrary to law nor to morals, 
and would not in the slightest degree bave relleeted upon the business in- 
tegrity, crédit, or flnancial standing of the plaintiff, nor would such a charge 
necessarlly occasion It pecuniary injury." 

This puts the question simply and clearly. Of course, it was lawf ul 
to advertise munitions through any médium of publicity, and at the 
time this article was published any person had the right to fair com- 
ment in respect of any such advertisement and of the médium of its 
pubHcatiOn, and, if what défendant published amounted to no more 
than the criticism of plaintifif corporation for avowedly advertising Mr. 
Maxim's munitions and stocks, plaintiff could not succeed in the con- 
tention that the publication was libelous per se. 

But the meaning of the article, whfn read with ail its context (too 
long to quote hère), is not that défendant was attacking an acknowl- 
edged advertisement. Shortly stated, what défendant charged was that 
the plaintiff corporation was producing a motion picture or play called 
"The Battle Cry of Peace," not to further honorably a propaganda for 
preparedness and national défense conscientiously believed in by the 
producer, but to advertise Maxim's munitions wares and stocks by de- 
ceptive and disingenuous methods, under cover of a présentation be- 
hind which was concealed a mean scheme by which "others * * * 
were shaking with laughter" at the public's fear aroused by the pic- 
ture, "and with joy over the fat contracts" the public's fear might bring 
them. To emphasize this vievv, the writer made plain that the "pic- 
ture was a fine follow-up" of Maxim's book "Defenseless America" — 
ail to the end of plaintifï's inducing the public to see a motion picture 
play, not honestly and fairly put forward to spread and stimulate 
thought upon and discussion of a policy of national concern, but to ex- 
cite fear which would resuit solely in making "a market for his [Max- 
im's] goods" as a proposition of dollars and cents, contrary and unre- 
lated to and unaffected by patriotic motives and purposes. 

The article is not merely an attack on Mr. Maxim. It is also, in ef- 
fect, an attack on plaintiff as the hypocritical and deceiving assistant 
in Mr. Maxim's alleged dishonorable scheme of advertisement. Of 
course, the article in words does not put the matter so baldly. The 
greatest portector of a libelous publication is the elusive character of 
language. But the courts long ago decided that a writer must be re- 
sponsible for the innuendo, as well as for the literal written word ; 



VITAGRAPH CO. OF AMERICA V. FORD 685 

for no one can fail to appreciate that the shrewd writer often ac- 
complishes his libelous purpose by innuendo. It may be said of one 
that he is "an honest man ! ?" and yet, construed with the context, the 
exclamation point or the question mark will clearly convey the mean- 
ing that the man is dishonest. 

[4] It is true, of course, that an innuendo may explain published 
words, but cannot enlarge them, unless justified by the antécédent facts 
to which they refer. The principle is concisely stated in McNamara 
V. Goldan, 194 N. Y. at page 322, 87 N. E. at page 442: 

"The office of the innuendo is to explain the meaning and application of 
the charge eontained in the liliel, but it cannot be used for tlie purpose of al- 
legins new matter and extriiisic facts necessary in connection with the al- 
leged libelous publication to constitute a cause of action." 

In paragraph IV of the complaint plaintiff allèges that one of its pur- 
poses was to further — 

"a national propaganda to enlighten the public upon the c'ondition of the coun- 
try as it was then known, and for the puirpose o£ conimunicating a great and 
important message to the American people, with the patriotic end In view of 
promoting the best interests of the nation." 

Such a purpose is not inconsistent with the commercial purpose 
(frankly admitted by plaintiff) of exhibiting the picture for "the re- 
ceipts and gains" (paragraph VI of complaint) which would accrue 
froni admission priées paid by the public. Many books, newspaper and 
magazine articles, and dramas in the history of the world hâve ac- 
complished useful and patriotic results. 

In examining paragraph III of the complaint, supra, it will be seen 
that the charge is that defendant's publication was — 

"meant to and tended to convey the impression to the publie that plaintiff was 
* * * wickedly * * * attempting to inspire in the public mind the belief 
that this country stood in great danger • * * and that thls plaintiff did 
this from ignoble, dishonest, dishonorable, and treasonable motives." 

Whether the motives charged were treasonable need not now be con- 
sidered. See, however, Press Pub. Co. v. Gillette, 229 Fed. 108, 143 
C. C. A. 384. 

But it is quite clear that to prétend to arouse the country on patriotic 
grounds and for patriotic purposes, when, in fact, the concealed scheme 
really is to advertise munitions wares and stocks for profit, would cer- 
tainly be self-demonstrable évidence of ignoble, dishonest, and dis- 
honorable motives. Hère, again, the innuendo is, not that defendant's 
publication was confined to charging that plaintiff was merely adver- 
tising munitions and munitions stocks, but that plaintiff was using the 
production as a deceptive cloak for that purpose. Surely such a charge 
injuriously and directly affects a corporation's property, and necessarily 
and directly occasions it pecuniary in jury within the définitions of 
Judge Gray in Reporters' Ass'n v. Sun Printing & Pub. Ass'n, 186 
N. Y. 437, 79 N. E. 710, and of Mr. Justice Ingraham in Kemble v. 
Kaighn, 131 App. Div. 63, 115 N. Y. Supp. 809. 

It may well be that the article hère coinplained of had no effect on 
those who were earnest for national préparation nor on those wlio 
were strongly opposed thereto ; but, obviously, any one who was 
endeavoring to solve the problem for himself in a fair-minded and 
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[mpartial way might readily refuse to see a production which was rep- 
resented as being a dishonorable scheme of advertisement for the 
selfish profit of dealers in munitions and stocks, instead of an honest 
effort to point out serious and important national needs. 

Finally, it may be pointed out that there is never any difBculty in 
freely, fully, and vigorously discussing public affairs by fair criticism 
and comment; but, when men hâve invested large sums of money in 
enterprises, and are endeavoring to conduct thèse enterprises by hon- 
est methods and along honest lines, they are entitled to the protection 
of their property against the serious conséquences of defamation, even 
though their enterprises are carried on under corporate forms. The 
courts will not be astute to discover fine distinctions in words, nor 
scholastic differentiations in phrases, so long as they are sufïîciently in 
touch with affairs to understand the meaning which the man on the 
Street attributes to ordinary everyday English. 

Demurrer overruled, with leave to answer within 20 days, failing 
which, motion for judgment on the pleadings is granted, with costs. 



In re RALLOS. 

(District Court, E. D. New York. April 23, 1917.) 

Aliens <@=»61 — Natukalization — Peksons Entitled — "All Persons" — "Ap- 
plicable Provisions oï' the Naturalization Laws." 

Though Naturalization Act June 29, 1906, c. 3592, § 30, 34 Stat. GOC 
(Comp. St. 1916, § 4366), provides that the applicable provisions of the 
naturalization laws shall apply to and be held to authorlze the admission 
to c'itizenship of "all persons," not cltizens, vvho owe permanent allegiance 
to the United States and become résidents of any state or organized terri- 
tory, it is limited by Rev. St. § 2169 (Comp. St. 1916, § 4:^58), and Act May 6, 
18S2, c. 126, § 14, 22 Stat. 61 (Comp. St. 1916, § 4359), restricting naturali- 
zation to free white persons and persons of African nativity or descent, 
thèse being "applicable provisions of the naturalization laws." 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 119-122.] 

Pétition by Penaro Rallos for leave to file a pétition for naturaliza- 
tion. Pétition denied. 

Louis J. Castellano, of Brooklyn, N. Y., for petitioner. 
Melville J. France, U. S. Atty., of Brooklyn, N. Y. 

CHATFIELD, District Judge. The applicant for citizenship has 
resided in the United States for more than two years and within the 
Philippine Islands for more than the iive years specified in section 30 
of the Naturalization Law. He appears to hâve been a Spanish sub- 
ject (or else a native inhabitant of the Philippine Islands) at the time 
of the Treaty of Paris, inasmuch as his father was a Spaniard and his 
mother a Philippine. He is not, however, a "white" person as the term 
is used in the Naturalization Law. In re Young (D. C.) 198 Fed. 715. 

The case of In re Alverto (D. C.) 198 Fed. 688, sufficiently sets forth 
the statutes and treaty provisions, and this court agrées with the hold- 
ing in that case, that section 2169. R. S. (Comp. St. 1916, § 4358), as 

Ê=>For other cases see same toplc & KEY-NUMBER in all Key-Numbered Digests & Indexe» 
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well as section 14 of the act of May 6, 1882 (22 Stat. at Large, p. 61), 
lirait the provisions of section 30 of the act of June 29, 1906. Section 
30 in terms extended to "ail persons" in the Philippines and Porto Rico, 
and who became résidents of a state of the United States, the right 
to déclare their intention and to apply for citizenship, so far as the 
"applicable provisions o£ the naturalization laws" give them the right 
to do so. The reason for this is that the Naturalization Law was a 
law in terms applying only to aliens, and the persons in question in 
section 30 were not aliens. Gonzales v. Williams, 192 U. S. 1, 24 Sup. 
Ct. 177, 48 L. Ed. 317. 

But the provisions defining those persons of ail within any certain 
territory who may not become citizens, are certainly "applicable," in the 
sensé that others cannot become citizens. A contrary interprétation 
would mean that Chinese, Japanese, and Malays could become citizens, 
if they were inhabitants of the Philippine Islands, so as to become citi- 
zens of the Philippines under the laws following the Spanish War, and 
if they thereafter moved to the United States. 

The présent applicant seeks to take advantage of the act of June 30, 
1914 (38 Stat. 392, 395, c. 130), in order to use his honorable discharge 
in the place of the déclaration of intention, and there would seem to be 
no reason why that section, even though it in terms states that "any 
alien" who has such discharge may apply, should not be also held 
"applicable" and expressly made to "apply to" any one who could 
bring himself within the other provisions of section 30. The distinc- 
tion which is based upon this ground in the case of In re Mallari (D. 
C-) 239 Fed. 416, would seem to this court to be ineffectuai, if under 
section 30 a Philippino, who is not a white person, could be naturalized. 

The pétition will be denied. 



LAURIA V. E. I. DU PONT DE NEMOURS & CO., Inc. 
(District Court, E. D. New York. February 27, 1917.) 

1. Death <S=>35 — Action on Fobeiqn Statuts. 

Whether an action for death under the statute of another state may 
be maintained does not dépend on tlie ultimate possibilities of tlie for- 
eign statute, but on the particular application sought to be made of sueh 
statute. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 50.] 

2. Damages <S=>151 — Pleading — Exemplary Damages. 

In Virginia, as in New York, facts showiug the right to exemplary 
damages œust he alleged. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 420, 421.] 

3. Death i©=:3.S5 — Action on Foreign Statute. 

Jurisdlction of an action for death under the statute of another state 
is not dépendent upon the existence In the forum of a statute similar to 
the foreign statute under which the right of action arose. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 50.] 

4. Courts ®=8 — Jubisciotion — Actions on Foreign Law. 

As a gênerai rule, actions for personal torts are transitory, and when- 
ever such a right of action has become fixed, and légal liability incurred, 

^=>For other cases aea aame topic & KBÏ-NUMBKR In ail Key-Numbered DigestK &. Indexe! 
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whether at common law or under a statute, It wlU be enforced In another 
State, unless there is a good reason for refuslng to enforce It. 
[Ed. Note. — For other cases, see Courts, Cent. Dlg. §S 18, 19.] 

5. Courts <g=»8 — Jubisdiction — Actions on Foreign Law. 

A court may properly décline to entertaln Jurisdiction of an action 
under the statute of another state on tlie ground that the action is pénal, 
that it contravenes some established and important policy of the state, or 
that the local judicial procédure is inadéquate to do substantial justice. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 18, 19.] 

6. Courts ®=»8 — Jueisdiotion — Actions on Foreign Law. 

To justify a court in refusing to enforce a right of action under the 
laws of another state on the ground that it contravenes the policy of 
the forum, it must appear that it is contrary to good morals or natural 
justice, or for some other good reason its enforcemout would be preju- 
dicial to the gênerai interests of the people of the state, and mère différ- 
ences in the statutory right of action of the two states is not sufficient. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 18, 19.] 

7. Damages ©=2 — Law Govebning — Statutory Rigiits of Action. 

The measure, éléments, and extent of the damages glven by the law 
of the state in which an action arises pertains to the substance of the 
right, and not to the remedy, and is goverued by the law of that state. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 2.] 

8. Courts ©=3360 — United States Courts — State Laws as Kules or Déci- 

sion. 

Whether an action for death arising under the statute of one state 
may be maintained in a fédéral court sitting in another state is a question 
of gênerai jurisprudence, upon which the state décisions are not conclusive. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 97T, 978.] 

9. Death i®=35 — Action on Foreign Statute. 

Code Va. 1904, §§ 2902-2904, give a right of action for wrongful death, 
and provide that the jury may award such damages as to it may seem 
falr and Just, not exceeding $10,000, and may direct in what proportion 
they shall be distrlbuted to the beneficiaries therein specified, and that 
the amount shall be paid to the personal représentative, and after the 
payment of costs and attorney's fées distrlbuted as therein provided. 
Held, that an action thereunder is maintainable in a fédéral court sitting 
in New York, as the action is not pénal or unreagonable, there is no 
difliciilty in applying it, its enforcement will not injuriously affect any 
gênerai interest of the people of the state, and neither the fact that the 
jury iiirty apportiou the damages amoug beneficiaries, who may not be 
the same under each statute, nor the fact that the Virginia statute allows 
éléments of damage not recognized under the New York statute, is suf- 
ficient to defeat the action. 

[Ed. Note. — For other cases, see Death, Cent. Dlg. § 50.] 

At Law. Action by Eleanor Lauria, as administratrix of Anthony 
Lauria, deceased, against E. I. Du Pont De Nemours & Co., Inc. On 
motion to dismiss tlie complaint. Motion dcnJed. 

This is a motion to dismiss the complaint on the ground that it does not 
state faets sufficient to constitute a cause of action. The action is brought by 
the plaintiff, as administratrix, for the death of her husband, caused, as alleg- 
ed, by négligence ou the part of the défendant. The deceased was employed by 
the défendant in its plant at Hopewell, Va., and was kllled while operating an 
electrlc car by striking his head against an overhead beam. The complaint 
allèges that the deceased is survived by his widow and his father, both rési- 
dents of Richniond county, where administration was taken out. The defend- 

®=jFor other cases see same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexe» 
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ant Is a Delaware corporation. The action is based on sections 2902-2904 of 
the Virginia Code: 

"Sec. 2902. Whenever the death of a person shall be caused by the wrongful 
act, neglect, or default of any person or corporation, or of any ship or vessel, 
and the act, neglect, or default is such as would (if death had not ensueû) 
hâve entitled the party injured to maintain an action, or to proceed in rem 
against said ship or vessel, or in personam against the owners thereof or those 
having eontrol of her, and to recover damages in respect thereof, then, and 
in every such case, the person who, or corporation or ship or vessel which, 
would hâve been liable. If death had not ensued, shall be liable to an action 
for damages, or, if a ship or vessel, to a libel in rem, and lier owners or 
those responsible for her acts or defaults or négligence to a libel in personam, 
notwithstanding the death of the person in.inred, and although the death shall 
hâve been caused under such circumstances as amount In law to a felony. 

"Sec. 290.3. * * * The jury in any such action may award such damages 
as to it may seem fair and just, not exceeding ten thousand dollars, and may 
direct in what proportion they shall be distributed to the wlfe, husband, or 
child, or, if there be no vilfe, husband, or child, then to the parents, brothers, 
and sisters of the deceased. But nothing in this section shall be construed to 
deprive the court of the power to grant new trials as in other cases. 

"Sec. 2904. The amount recovered in any such action shall be paid to the 
Personal représentative, and after the payment of costs and reasonable at- 
tomey's fées, shall be distributed by such p(!rsonal représentative to the 
wife, husband, and cliild, or if there be no wife, husband, or child, then to the 
parents, brothers, and sisters of the deceased In such proportions as the jury 
may hâve directed, or, if they hâve not directed, according to the statute of 
distributions, and shall be free from ail debts and liabilitles of the deceased; 
but If there be no wife, husband, child, parent, brother, or sister, the amount 
so received shall be assets In the hauds of the Personal représentative to he 
disposed of according to law. Thls and the preceding section are subject to 
this proviso: Where there is a wldowed mother of the deceased and a widow 
but no children of the deceased, the amount recovered shall be divided hetween 
the mother and the widow in such portions as the jury or the court may 
direct." 

McCombs, Wellman, Smyth & Ryan, of New York City (Herbert C. 
Smyth and Frédéric C. Scofield, both of New York City, of counsel), 
for plaintiff. 

William H. Button, of New York City, for défendant. 

VEEDER, District Judge (after stating the facts as above). The 
défendant contends that the Virginia statute under which the right of 
action accrued is so unlike the statutory right of action which prevails 
in this State that the action should not be entertained hère. The mo- 
tion has been argued upon the theory, set forth in Léonard v. Colum- 
bia Steam Navigation Co., 84 N. Y. 48, 38 Am. Rep. 491, that the ex- 
ercise of jurisdiction dépends upon the similarity of the Virginia stat- 
ute to the statutory remédies prescribed by the statutes of this state for 
death, namely, the Workmen's Compensation Law (Laws 1914, c. 41 
[Consol. Laws, c. 67]), and the gênerai right of action existing by vir- 
tueof sections 1902-1908 of the Code of Civil Procédure. The dis- 
similarity with respect to the Workmen's Compensation Law is obvions, 
but inconclusive. Although the remedy provided by that statute is, so 
far as it goes, exclusive of ail other rights or remédies for the death 
of employés resulting from injuries (Shanahan v. Monarch Engineer- 
ing Co., 219 N. Y. 469, 114 N. E. 795), still that act, which applies in 
terms irrespective of fault, extends an option to the légal représentative 
241 F.— 44 
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in case of death to sue for damages under the Code provision if the 
employer fail to secure compensation as required by the act. For ail 
cases not falling within the Compensation I/aw the Code provision is 
the existing remedy; that is to say, the right of action for wrongful 
death dépends upon that provision. If, therefore, the Virginia stat- 
ute is to be compared with any local statute, it must be compared with 
the latter. 

Upon such comparison the défendant asserts that the following sub- 
stantial différences appear: The Virginia statute (1) permits the re- 
covery of exemplary damages ; (2) in def ault of wif e and next of kin 
the recovery becomes part of the estate of the deceased to be disposed 
of according to law ; (3) the jury may direct in what proportion the 
damages shall be distributed among the beneficiaries. 

[1,2] The motion could be disposed of on the short ground that 
none of thèse distinctions applies in the pending action. For the pur- 
poses of the issue raised by this motion, it is the particular application 
sought to be made of the statute that controls ; it is the cause of action 
set up in the complaint, not the ultimate possibilities of the foreign 
statute. Zeikus v. Florida East Coast Ry. Co., 153 App. Div. 349, 138 
N. Y. Supp. 478. Exemplary damages are not recoverable under this 
complaint. While the complainant need not necessarily claim such 
damages by that name in the complaint, still, in Virginia, as hère, facts 
showing the right to recover such damages must be alleged. Wood 
V. Bank, 100 Va. 306, 40 S. E. 931. No such facts are alleged in this 
complaint. Furthermore, it appears from the complaint that the de- 
ceased left surviving him his wife and his father. By the express 
terms of the statute, therefore, the wife would take the entire amount 
recovered. 

[3-5] I do not concède, however, the validity of the assumption that 
the exercise of jurisdiction in such cases is dépendent upon the exist- 
ence in the forum of a statute similar to the foreign statute under 
which the right of action arose. The gênerai rule is that actions for 
Personal torts are transitory in their nature and may be brought 
wherever jurisdiction of the wrongdoer can be obtained. Whenever 
such a right of action has become fixed and légal liability incurred, 
whether at common law or under a statute, it will be enforced in an- 
other state unless there is a good reason for refusing to enforce it. If 
statutory, it will be enforced, not because of the existence of the stat- 
ute, which of course does not extend ex proprio vigore beyond the 
boundaries of the state in which it is enacted, but because it is a right 
which the plaintiff legitimately acquired and which still belongs to him. 
The theory of the foreign suit is that although the act complained of 
was subject to no law having force in the forum, it gave rise to an obli- 
gation which, like other obligations, follows the person, and may be 
enforced wherever the person may be found. The recognized grounds 
upon which the court resorted to may properly décline to entertain 
jurisdiction are: That the action is pénal; that it contravenes some es- 
tablished and important policy of the state; that the local judicial pro- 
cédure is inadéquate to do substantial justice in the premises. Den- 
nick V. Railroad Co., 103 U. S. 11, 26 h. Ed. 439; Flash v. Conn, 109 
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U. S. 371, 3 Sup. Ct. 263, 27 L. Ed. 966; Texas & Pacific R. Co. v. 
Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 !.. Ed. 829; Huntington v. 
Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 h. Ed. 1123; Northern Pa- 
cific R. R. Co. V. Babcock, 154 U. S. 190, 14 Sup. Ct. 978, 38 L. Ed. 
958; Stewart v. Baltimore & Ohio R. R. Co., 168 U. S. 445, 18 Sup. 
Ct. 105, 42 h. Ed. 537; Barrows v. Kane, 170 U. S. 100, 18 Sup. Ct. 
526, 42 L. Ed. 964 ; Slater v. Mexican National R. R. Co., 194 U. S. 
120, 24 Sup. Ct. 581, 48 L. Ed. 900; Boston & Maine R. R. Co. v. Mc- 
Duffey, 79 Fed. 934, 25 C. C. A. 247; Missouri Pacific Ry. Co. v. 
Larussi, 161 Fed. 66, 88 C. C. A. 230; St. Bernard v. Shane, 220 Fed. 
852, 135 C. C. A. 399; Herrick v. Minneapolis & St. Louis Ry. Co., 31 
Minn. 11, 16 N. W. 413, 47 Am. Rep. 771 ; Powell v. Great Northern 
Ry. Co., 102 Minn. 448, 113 N. W. 1017; Whitlow v. Nashville Ry. 
Co., 114 Tenn. 344, 84 S. W. 618, 68 L. R. A. 503; Rick v. Saginaw 
Bay Towing Co., 132 Mich. 237, 93 N. W. 632, 102 Am. St. Rep. 422 ; 
Higgins V. Central New England R. R. Co., 155 Mass. 176, 29 N. E. 
534, 31 Am. St. Rep. 544; Walsh v. New York & N. E. R. R. Co., 160 
Mass. 571, 36 N. E. 584, 39 Am. St. Rep. 514; Walsh v. Boston & 
Maine R. R. Co., 201 Mass. 527, 88 N. E. 12; Hanlon v. Frederick 
Leyland & Ce, 223 Mass. 438, 111 N. E. 907, h. R. A. 1917A, 34; 
Nelson v. Chesapeake & Ohio R. R. Co., 88 Va. 971, 14 S. E. 838, 15 
L. R. A. 583 ; Knight v. West Jersey R. R. Ce, 108 Pa. 250, 56 Am. 
Rep. 200; Southern Ry. Co. v. Decker, 5 Ga. App. 21, 62 S. E. 678; 
Burns v. Grand Rapids & I. R. R., 113 Ind. 169, 15 N. E. 230; Morris 
V. Chicago, R. I. & P. Ry. Co., 65 lowa, 727, 23 N. W. 143, 54 Am. 
Rep. 39; Bruce's Adm'r v. Cincinnati R. R. Co., 83 Ky. 174; Texas & 
New Orléans R. R. Co. v. Miller, 60 Tex. Civ. App. 627, 128 S. W. 
1165 ; McLeod v. C. & P. R. R. Co., 58 Vt. 727, 6 Atl. 648. ■ 

The limitation suggested in Léonard v. Columbia Steam Navigation 
Co., 84 N. Y. 48, 38 Am. Rep. 491, and repeated in Wooden v. W. N. 
Y. & P. R. R. Co., 126 N. Y. 10, 26 N. E. 1050, 13 L. R. A. 458, 22 
Am. St. Rep. 803, was in both expressly based upon the authority of 
McDonald v. Mallory, 77 N. Y. 546, 33 Am. Rep. 654, a case involving 
no foreign statute, but depending upon the question whether the cause 
of action for death by négligence arose within the territorial jurisdic- 
tion of the state of New York; and the court he!d that a right of ac- 
tion for causing death at sea, on board a vessel hailing f rom and regis- 
tered in a port within this state, dépends upon the laws of this state. 
Alluding to the rule that the common law is presumed to be similar 
everywhere, and to the distinction in this respect between the common 
and statutory law, Judge Rapallo said : 

"It Is settled by the law of our own courts that the right of action for 
causing deatli by négligence exists only by virtue of the statute, and that wherc 
the wrong is committed williin a foreign state or country, no action thercfor' 
can be maintained hère, at least without proof of the existence of a similar 
statute in the place where the wrong was committed. Whitford v. Panama K. 
R. Co., 23 N. ï. 465; Crowley v. Panama R. R. Co., 30 Barb. (N. Y.) 99; Beach 
V. Bay State Steamboat Co., 30 Barb. (N. Y.) 433 ; Vandeventer v. N. Y. & N. 
ÎI. R. R. Co., 27 Barb. (N. Y.) 244. Thèse decjisions rest upon the pliiin ground 
that our statute can hâve no opération within a foreign Jurisdictlon, and that 
with respect to positive statute law it cannot be presumed that the laws of 
other states or countries are similar to our own." 
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It is quite apparent that the words "similar statute" were used by 
Judge Rapallo simply as a form of expression, not as importing some 
new rule ; in none of the cases cited by him is there a suggestion tliat 
the right of action, when based upon a foreign statute, could be affect- 
ed in any way by the présence or absence of a New York statute touch- 
ing the subject. Having in mind the statutory origin of the action in 
New York, he referred to the necessity of proof that a right of action 
had accrued in the foreign state. In the subséquent case of Debevoise 
V. N. Y., L. E. & W. R. R. Co., 98 N. Y. 377, 50 Ani. Rep. 683, Judge 
Earl stated and applied this principle with his usual précision. It is 
impossible to find room for any larger meaning of the language used in 
McDonald v. Mallory ; and it is to be observed that the theory stated 
in both the Léonard and Wooden cases was apphed in neither to the 
extent of defeating a cause of action where the existence of a foreign 
statute was shown. 

Obviously, if the source of the right sought to be.enforced is the 
law of the place of the act, the absence of a similar right of action in 
the forum cannot aiïect the principle. Of course, the récognition by 
the law of the forum of the foreign right of action, whether coramon 
law or statutory, precludes any issue of contrariety in public policy, 
and in most cases it is only in such connection that the similarity of 
statutory rights is referred to. But the resuit of the fédéral cases was 
stated by Mr. Justice Gray in Huntington v. Attrill, 146 U. S. 657, 670, 
13 Sup. Ct. 224, 229 (36 L,. Ed. 1123), to be that: 

"A private action may be maintalned in one state, if not contrary to its own 
policy, for sucli a wrong done in anotlier and aetionable there, alttiougli a lilce 
wrong would not be aetionable in the state where the suit is brought." 

Apparently this is the prevailing view in the state courts as well. Her- 
rick V. Minneapolis & St. Louis Ry. Co., 31 Minn. 11, 16 N. W. 413, 
47 Am. Rep. 771 ; Walsh v. New York & N. E. R. R. Co., 160 Mass. 
571, 36 N. E. 584, 39 Am. St. Rep. 514. In the latter case, where a 
recovery which could not hâve been had under the law of the forum 
was sustained because not opposed to the policy of the state, the court 
hesitated to adopt to its full extent the doctrine that whether the 
domestic law provides for redress in like cases should in principle be 
immaterial so long as the right is a reasonable one and not opposed to 
the interests of the state, only because it went further than the décision 
in Richardson v. New York Central R. R. Co., 98 Mass. 85. Since the 
latter décision has recently been expressly overruled in Hanlon v. 
Frederick Leyland & Co., 223 Mass. 438, 111 N. E. 907, L. R. A. 
1917A, 34, presumably the gênerai doctrine prevails. 

[6] The bearing of ail this upon the further question of public pol- 
icy is plain. If enforcement be not predicated on a common right of 
action, certainly mère différences in the contents of a common statu- 
tory right of action will not avail to defeat the action on grounds of 
public policy. Otherwise the exception would be practically as broad 
as the right to which it attaches ; for the existence of conflict between 
the foreign and the domestic law, which alone créâtes an occasion for 
the application of the principles of comity, would at once call the ex- 
ception into opération. The considérations of public policy which war- 
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Tant refusai. to entertain jurisdiction hâve been varîously expressed, 
and are not, perhaps, susceptible of définitive statement. But they 
amount in substance to this: To justify a court in refusing to enforce 
a right of action which bas accrued under the laws of another state, 
on the ground tbat it contravenes the policy of the forum, it must ap- 
pear that it is contrary to good morals or natural justice, or that for 
some other good reason its enforcement would be prejudicial to the 
gênerai interests of the people of the state. Herrick v. MinneapoHs 
& St. Louis Ry. Co., 31 Minn. 11, 16 N. W. 413, 47 Am. Rep. 171} 

[7] The défendant bas cited and relied upon the statement made in 
Wooden v. W. N. Y. & P. R. R. Co., 126 N. Y. 10, 26 N. E. 1050, 13 L. 
R. A. 458, 22 Am. St. Rep. 803, that the extent of damages pertains to 
the remedy rather than to the substantive right. Since, upon that theo- 
ry, this action might be maintainable for such damages as would be re- 
coverable under the law of New York, although not maintainable for 
such damages as the Virginia statute allows, it is necessary that I 
should make it plain, for the purpose of this motion, that I proceed on 
no such theory. I adopt to its full extent what I conceive to be the 
true principle, that the measure, éléments, and extent of the damages 
given by the law of the state in which the action arose pertain to the 
substance of the right, not to the remedy, and that the question of its 
enforcement in another jurisdiction must be determined with respect 
to the right as given. The principle was clearly formulated bv Mr. 
Justice Holmes in Slater v. Mexican National R. R. Co., 194 U. S. 120, 
24 Sup. Ct. 581, 48 L. Ed. 900. When a liability is enforced in a juris- 
diction foreign to the place of the wrongful act, that does not mean 
that the act is in any degree subject to the lex fori with regard either 
to its quality or its conséquences. Inasmuch as the only source of the 
obligation is the law of the place of the act, that law must détermine its 
extent. Therefore it is quite inadmissible to resort to the law of the 
place of the act so far as to show that the act was a tort, and then to 
détermine the conséquences according to the accident of the place 
where the défendant may happen to be found. 

The Wooden case, supra, arose on demurrer to the complaint, the 
contention being that the Pennsylvania death statute sued on was con- 
trary to the policy of the forum, in that, while the damages recoverable 
were limited to $5,000 in this state, they were unlimited in Pennsyl- 
vania. In denying that contention, Judge Finch asserted that the re- 
striction pertained to the remedy rather than to the right ; it was a lim- 
itation upon the discrétion of the jury in fixing the amount of damages, 
not upon the right of action or its inhérent éléments and character. 

"The différence between the two statntes, therefore, does not strictiy 
affect the rule of damages, but rather the extent of the damages, and that 

i The limits of state action, in view of article 4, § 2, of the Constitution of 
the United States, can hardly be said to be settled. Chambers v. Baltimore & 
Ohio R. R. Co., 207 U. S. 142, 28 Sup. Ct. 34, 52 L. Ed. 143 ; Doughertv v. 
American Ce, 255 111. S69, 99 N. E. 619, L. R. A. 1915F, 955, Ann. Cas. 19130, 
568 ; Eingartner v. Illinois Steel Co., 94 Wis. 80, 68 N. W. 664, 34 L. R. A. 503, 
59 Am. St. Rep. 859. Limitations under the "full falth and crédit" clause 
were applied in Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. 
Ed. 1123. 
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extent, as llinlted or unlimited, does not enter Into any définition of tlie 
riglit enforced or the cause of action permitted to be prosecuted. And so the 
causes of action in the two forums are not thereby made dissimilar." 

It is to be observed that what is said about the application of the local 
restriction is merely by way of argument in support of the court's posi- 
tion that the difiference between the two statutes was not such as to 
preclude the exercise of jurisdiction. While this dictum has never 
been expressly repudiated, its weight has been seriously impaired by 
subséquent décisions. In O'ReilIy v. Utah Stage Co., 87 Hun, 406, 34 
N. Y. Supp. 358, it was held at General Term that the provision of the 
Constitution of 1894 abolishing the slatutory limitation upon the 
amount of recovery did not operate retrospectively so as to cover an ex- 
isting cause of action. The décision was based upon the ground that 
the statutory limit pertained to the substantive right, not merely to the 
remedy, and therefore rests upon a view of the nature of the statutory 
limitation which is diametrically opposed to that upon which the dic- 
tum in the Wooden case rests. This décision was approved by the 
Court of Appeals in a per curiam opinion in Isola v. Weber, 147 N. Y. 
329, 41 N. E. 704, which reversed a contrary décision in 13 Mise. 
Rep. 97, 34 N. Y. Supp. 77. Neither of thèse cases, however, refers 
to the Wooden case. Again in Kiefer v. Grand Trunk R. R. Co., 12 
App. Div. 28, 42 N, Y. Supp. 171, in an action for death arising under 
an Ontario statute prior to the abolition of the statutory limitation in 
this State, it was held that the provision of the Code section prescribing 
the $5,000 limitation, which required the clerk to add to the recovery 
and include in the judgment interest thereon from the date of the de- 
cedent's death, did not apply. The décision is upon the gi'ound that 
the addition of interest under the statute was a matter of substantive 
right, not a mère matter of remedy. This décision was affirmed by the 
Court of- Appeals on the opinion below. 153 N. Y. 688, 48 N. E. 1105. 
In the latest case making any référence to the gênerai subject, where an 
express company, sued hère for loss of baggage in Massachusetts, 
sought to claim the local statutory exemption from ail damages in ex- 
cess of $150, the court held that: 

"Tlie laws of Massaetiusetts, which in the absence of proof are presumed to 
be the common law of the land, must control the amount of damages." Has- 
brouck V. N. Y. C. & H. B. R. B. Co.. 202 N. ï. 363, 95 N. 13. 808, 35 L. B. 
A. (N. S.) 537, Ann. Cas. 1912D, 1150. 

The effect of thèse décisions seems to be to destroy the foundation 
upon which the dictum in the Wooden case rests, viz., that the statuto- 
ry limit pertains to the remedy rather than to the substantive right. 
While Higgins v. Central New England R. R. Co., 155 Mass. 176, 29 
N. E. 534, 31 Am. St. Rep. 544, and Dorr Cattle Co. v. Des Moines 
National Bank, 127 lowa, 153, 98 N. W. 918, 102 N. W. 836, 4 Ann. 
Cas. 519, support the doctrine of the Wooden case, there is controlling 
authority to the contrary. Northern Pacific R. R. Co. v. Babcock, 1 54 
U. S. 190, 14 Sup. Ct. 978, 38 L. Ed. 958; Powell v. Great Northern 
Ry. Co., 102 Minn. 448, 113 N. W. 1017; Louisville & Nashville R. 
R. Co. v. Graham's Adm'r, 98 Ky. 688, 34 S. W. 229. 

[8, 9] In applying the foregoing principles to the right of action giv- 
en by the Virginia statute, it must not be overlooked that in fédéral 
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courts the issue is one of gênerai jurisprudence, upon which the state 
décisions are not conclusive. Texas & Pacific Ry. Co. v. Cox, 145 U. 
S. 593, 605, 12 Sup. Ct. 905, 36 h. Ed. 829 ; Huntington v. Attrill, 146 
U. S. 657, 675, 683, 13 Sup. Ct. 224, 36 h. Ed. 1123 ; Northern Pacific 
R. R. Co. V. Babcock, 154 U. S. 190, 198, 14 Sup. Ct. 978, 38 L. Ed. 
958; Slater v. Mexican National R. R. Co., 194 U. S. 120, 134, 24 Sup. 
Ct. 581, 48 h. Ed. 900; per Fuller, C. J.; Malloy v. American Hide & 
Leather Co. (C. C.) 148 Fed. 482; Greaves v. Neal (C. C.) 57 Fed. 816; 
Evey V. Mexican Central Ry. Go., 81 Fed. 294, 26 C. C. A. 407, 38 L. 
R. A. 387; Missouri Pacific Ry. Co. v. Larussi, 161 Fed. 66, 88 C. C. 
A. 230; St. Bernard v. Shane, 220 Fed. 852, 135 C. C. A. 399. In 
view of Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 
1123, there can be no claim that the action is pénal. No difficulty in 
applying it is suggested. It is not unreasonable ; nor is it asserted 
that its enforcement would injuriously aflfect any gênerai interest of 
the people of this state. The différences to which attention was called 
at the outset are claimed, however, to contravene the public policy of 
this state. Whatever latitude may be permissible in state courts in re- 
fusing jurisdiction on grounds of local pohcy, the rule laid down for 
fédéral courts by the Suprême Court in Huntington v. Attrill and 
other cases above cited seems to leave no room for mère questions of 
comity, save as they may be involved in the underlying principles of 
jurisprudence. Greaves v. Neal (C. C.) 57 Fed. 816. 

The facts that the jury may apportion the damages among the benefi- 
ciaries, and that the beneficiaries may not in every case be the same un- 
der each statute, do not warrant reiection on that ground. Stewart v. 
Baltimore & Ohio R. R. Co., 168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 
537. Nor does the fact that the Virginia statute allows éléments of 
damage which are not recognized under the New York statute. Report- 
ing to the construction of the statute by the Suprême Court of Vir- 
ginia, it is true that it was said in Matthews v. Warner's Adm'r, 70 Va. 
(29 Grat.) 570, 26 Am. Rep. 396, that the Virginia statute permitted 
recovery of exemplary damages. But the court there had under consid- 
ération a case in which the décèdent had been killed under circum- 
stances which approximated murder in the second degree. The point 
actually decided was that the trial judge had properly refused to in- 
struct the jury that in assessing damages they must confine themselves 
to injuries of which a pecuniary estimate could be made in référence 
to a reasonable expectation of pecuniary benefit to the decedent's moth- 
er from the continuance of his life, and could not take into considéra- 
tion the mental suiïering occasioned to her by his death. If the jury 
are not confined to mère pecuniary loss to the survivors, of course they 
may be governed by other considérations in assessing fair and just 
damages under ail the surrounding circumstances of the particular 
case. What those considérations are, as applied to an action like this 
for the death of an employé through the négligence of his employer, are 
set forth in Baltimore & Ohio R. R. Co. v. Noell's Adm'r, 73 Va. (32 
Grat.) 394, where the court approved an instruction which directed 
the jury that in ascertainlng the damages they should find the sum, in 
the first place, with référence to the pecuniary loss sustained by a 
mother in the death of her son, and then add thereto compensation for 
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the loss of hîs care, attention, and society, and such further sum as ihey 
should deem fair and just by way of solace and comfort to her for 
the sorrow, suffering, and mental anguish occasioned to her by his 
death. Thèse éléments of damage hâve been repeatedly approved. 
Portsmouth Street R. R. Co. v. Peed, 102 Va. 662, 47 S. E. 850 ; Nor- 
folk & Western R. R. Co. v. Cheatwood, 103 Va. 356, 49 S. E. 489; 
Powhatan Lime Co. v. Whetzel's Adm'x, 118 Va. 161, 86 S. E. 898. 

So far as recovery for the mental anguish of the beneficiary is con- 
cerned, the précise issue was decided adversely to the defendant's con- 
tention in Texas & N. O. R. R. Co. v. Gross, 60 Tex. Civ. App. 621, 
128 S. W. 1173, upon reasoning which commends itself to my judg- 
ment. Assuming that exemplary damages may also be recovered in a 
proper case, that fact raises no conflict with the gênerai policy of New 
York. See Bruce's Adm'r v. Cincinnati R. R. Co., 83 Ky. 174; Pull- 
man Palace Car Co. v. Lawrence, 74 Miss. 782, 22 South. 53 ; Illinois 
Central R. R. Co. v. Crudup, 63 Miss. 291. While the corresponding 
New York statute confines recovery in such cases to pecuniary loss, ex- 
emplary damages are recognized and allowed by the law of this state, 
and cannot, therefore, be said to infringe its policy. Fundamental 
agreement in the main and substantial characteristics of the foreign 
and domestic law is not affected by the différences of détail which the 
défendant points out. 

The motion is denied. 



MARTIN V. NEW YORK, N. H. & H. R. CO. et al. 
(District Court, S. D. New York. May 8, 1917.) 

1. Removal of Causes i®=3 — Causes Removablb — Bmploters' IjIabilttt Act. 

An action undcr the federal Ernployers' IJabillty Act (Act April 22, 190S, 
c. 149, 35 Stat. C.5 [Comp. St. 1916, §§ 8657-8665]) for the death of a rail- 
road employé cannot be removed to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5.] 

2. Removal of Causes ®=»a — Causes Removable — Employées' Eiability Act. 

The Pullman Company is not a eommon carrier by rallroad, withln the 
fédéral Euiployers' Liabillty Act, and an action against it for death may 
be removed to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5.] 

S. REJvtovAL OF Causes <®=>3 — Causes Removable — Eiiployers' Diabilitt Act. 

An action for the death of an employé of the Pullman Company, against 
that Company and a railroad company, is removable to a fédéral court, 
the necessary diversity of cltizenship being présent, as the cause of 
action against the railroad company does not arise under the fédéral Em- 
ployers' Ijiability Act. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5.] 

4. Removal of Causes <S=25(1) — Causes Removable — Allégations of Plead- 

INGS. 

An action for death, against the Pullman Company and a railroad 
company, wherein plaintiff allèges on Information and belicf that décèdent 
was au employé of the railroad company, may be removed to a fédéral 

®=3For other cases see satue topic & KBY-NUMBBR lu aU Key-Numbered Digesta & Indexes 



MARTIN V. NEW YOBK, N. H. & H. B. CO. 697 

court on a showing that décèdent was in fact an employé of the i'ullman 
Company, though plaintifC lacked knowledge of the facts, and her alléga- 
tions were therefore not fraudulent, in the invidious sensé of that term. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. |§ 58, 59.] 
B, EiMOVAL OF Causes ©=3107(4) — Motion to Eemand — Détermination. 

On motion to romand snch action, the duty devolves on the fédéral court 
of determining, from attidavits or évidence, what the fact of employment 
really is. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 227.] 

6. Eemoval or Causes <|;=3107(7) — Motion to Remand — Détermination. 

Where an action for death is removed to the fédéral court on the 
ground that décèdent was an employé of the défendant Pullman Company, 
and plaintiff moves to remand, claiming that hç w&s an employé of défend- 
ant railroad, as alleged in the coraplalnt, the défendant wDl be required to 
serve affidavits and produce writings showiiig the facts of the employ- 
ment, to which plaintiff may serve counter affidavits, and, if desired, the 
persons making affidavit on behalf of défendants will be called in opeu 
court for examination by plaintiff. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 230.] 

At Law. Action by Clara M. Martin, administratrix of Joseph J. 
Frye, deceased, against the New York, New Haven & Hartford Rail- 
road Company and another. On motion to remand to the state court. 
Ordered as stated in the opinion. 

Charles F. Dalton, of Port Chester, N. Y., for the motion. 
Clifton P. Williamson, of New York City, opposed. 

MAYER, District Judge. This motion présents an interesting and 
in some aspects a novel question. The action was brought in the New 
York Suprême Court, under the fédéral Employers' Liability Act, to 
recover damages for the death of one Frye for the benefit of his 
widow and iîve minor children. The complaint, inter alia, allèges : 

"Fifth. TJpon information and belief, that on or about the Ist day of Feb- 
ruary, 1908, one Joseph ,T. Frye and the défendant New York, New Haven 
& Hartford Railroad Company duly entered iuto an agreement wherein and 
whereby the défendant New Tork, New Haven & Hartford Railroad Com- 
pany agreed to hlre and employ the said Joseph J. Frye, and the said Joseph 
J. Frye agreed to enter the service and employment of the défendant upon 
its railroad. 

"Siith. That, upon information and belief, the said Joseph J. Frye en- 
tered upon the performance of his duties and employment wlth the said de- 
fendant New York, New Haven & Hartford Railroad Company on or about 
Pebruary 1, 1908, and continued in the said employment until the time of 
his death on or about ITebruary 22, 1916. 

"Seventh. That on and prior to the 22d day of February, 1916, the said 
Joseph J. FVj-e was engaged in the performance of his duties and employ- 
ment for the défendant New York, New Haven & Hartford Railroad Com- 
pany, and was employed upon a car belonging to the défendant the Pullman 
Company, and used and maintained and operated by the said défendant the 
Pullman Company, but forming part of a train operated by the défendant 
New York, New Haven & Hartford Railroad Company, known as train No. 
77 or No. 78, running between places in the state of Connecticut and places 
In other states of the United States. 

"Elghth. That, upon information and belief, on or about the 22d day of 
February, 1916, and in and near Milford, in the state of Connecticut, the 
train of the défendant New York, New Haven & Hartford Railroad Company 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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upon whlch the sald Joseph Frye was employed by the défendant New Tork; 
New Haven & Hartford Kallroad Company, and In and about business of 
both of said défendants, was so negligently managed, operated, and control- 
led, and in disregard of signais and rules and régulations of the said défend- 
ants, and in such manner as to cause the said train and car to collide wlth 
another train and trains, and to be derailed and wrecUed, and that said 
collision, derallment, and wrecklng was caused by the concurring négligence 
of the défendants New Tork, New Haven & Hartford lîallroad Company 
and the Pullman Cortfpany thelr oflicers, agents, and employés, respectively, 
while the sald défendants and said Joseph J. Frye were engaged In com- 
merce between several states of the United States. * * * 

"Tenth. That the train upon whlch said Joseph J. Frye was at work tipon 
said 22d day of February, 1916, was engaged in Interstate commerce." 

The pétition of defencfents to the New York Suprême Court on the 
application to remove, after alleging that both défendants were net 
citizens nor résidents of the state of New York, further stated as fol- 
lows: 

"Eighth. That the sald Joseph J. Frye, deceased, at the time referred to 
in the complaint, was employed by the défendant the Pullman Company 
and not by the défendant New York, New Haven & Hartford Rallroad Com- 
pany. 

"Nlnth. That your petitloner, the Pullman Company, was not at any of 
the tlmes referred to In the complaint a carrier by rallroad or otherwise." 

[ 1 ] As between plaintifï and défendant New York, New Haven & 
Hartford Railroad Company, the cause could not properly be re- 
moved. Ullrich v. N. Y., N. H. & H. R. R. Co. (D. C.) 193 Fed. 
768. 

[2] If the action had been solely against the défendant the Pull- 
man Company, it could be properly removed, because of diversity of 
citizenship, for the reason that it has been held that the Pullman 
Company is not a common carrier by railroad. Carpenter v. N. Y., N. 
H. & H. R. R. Co., 124 N. Y. 53, 26 N. E. 277, 11 L. R. A. 759, 21 
Am. St. Rep. 644; Robinson v. Balt. & Ohio R. R. Co., 237 U. S. 
84, 91, 35 Sup. et. 491, 59 L. Ed. 849. 

[3] If the décèdent was employed solely by the Pullman Company, 
but the négligence which resulted in his death is chargeable to both 
the Pullman Company and the New York, New Haven & Hartford 
Railroad Company, then the cause was properly removable to this 
court, because the cause of action against the railroad company would 
not hâve arisen under the fédéral Employers' Liability Act, and, di- 
versity of citizenship being présent, the cause could properly be re- 
moved from the state court to this court. 

[4, 5] Défendants do not charge the plaintifF with fraud in the in- 
vidious sensé of that term. They urge, however, that the court may 
preliminarily détermine whether, as matter of fact, the décèdent was 
employed solely by the Pullman Company or by both défendants. 
They insist that they can prove the truth of the allégations in their 
pétition in this regard, and, this being so, that to oust this court of 
jurisdiction by a contrary allégation in the complaint will, in effect, 
resuit in a fraud upon the court and in a déniai to them of their right 
in this respect. In Alabama Southern Ry. v. Thompson, 200 U. S. 
206, 26 Sup. Ct. 161, 50 L. Ed. 441, 4 Ann. Cas. 1147, the question 
was whether the controversy was separable. It was pointed out that 
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in Powers v. Chesapeake & Ohio Ry. Co, 169 U. S. 92, 18 Sup. Ct. 
264, 42 L. Ed. 673, Mr. Justice Gray had said: 

"It Is well settled that an action of tort, wblch might hâve been brought 
against many persons, or against any one or more of them, and which. te 
brought In a'state court against ail jointly, contalns no separate controversy 
which wlll authorize Its removal by some of the défendants Into the Circuit 
Court of the United State.s, even if they file separate answers and set up 
différent défenses from the other défendants, and allège that they a^v not 
Jointly liable with them, and that thelr own controversy with the plaintif? 
Is a separate one; for, as this court bas often sald, 'a défendant bas no 
rlght to say that an action shall be several which the plaintifif seelîs to 
malie joint.' A separate défense may defeat a joint recovery, but It can- 
not deprive a plaintiff of bis right to prosecute bis suit to final décision in 
his own way. The cause of action is the subject-matter of the controversy, 
and that is, for ail the purposes of the suit, whatever the plaintiff déclares 
it to be in bis pleadings." 

In the Alabama Southern Ry. Case, supra, the railroad corporation 
was jointly sued with the eni^ineer and conductor of one of the trains. 
Mr. Justice Day summarized the views of the court as follows: 

"In other words, the rlght to remove depended upon the case raade In the 
complaint against both défendants jointly, and that right, In the absence of 
a showing of fraudulent joinder, did not arise from the failure of the com- 
plainant to establish a joint cause of action. The fact that by answer the 
défendant may show that the liability is several oannot change the char- 
acter of the case made by the plaintiff in bis pleadiug so as to affect the right 
of removal. It is to be remembered that we are not now dealing with join- 
ders, which are shown by the pétition for removal, or otherwise, to be at- 
tempts to sue In the state courts with a vlew to defeat fédéral jurisdlction. 
In such cases entlrely différent questions arlse, and the fédéral courts may 
and should talie such action as vs-111 defeat attempts to wrongfully deprive 
parties entitled to sue In the fédéral courts of the protection of their rights 
in those trilnmals. In the présent case there is nothing in the questions pro- 
pounded which siiggests an attempt to commit a fraud upon the jurisdiction 
of the fédéral courts." 

ft will be noted that this case dealt with a situation where the ques- 
tion was whether certain défendants were jointly liable for an act of 
négligence, and where, in the absence of fraud, the cause of action 
set forth in the complaint could be fairly and conscientiously contended 
for on the trial of the action. 

In Wecker v. National Enameling Co., 204 U. S. 176, 27 Sup. Ct. 
184, 51 h. Ed. 430, 9 Ann. Cas. 757, Mr. Justice Day took pains to dis- 
cuss Alabama Southern Ry. v. Thompson, supra. In the Wecker Case, 
supra, Wecker, a citizen of Missouri, had brought his action in the 
Missouri state court against the défendant corporation, a citizen of 
New Jersey, and two individuals, Schenck and Wettengel, who, as al- 
leged by him, were employed by the corporation and charged by it with 
the superintendence and oversight of Wecker in the performance of 
his duty. The défendant National Enameling Company filed its péti- 
tion for removal, and averred, inter alia, that Shenck was a nonresi- 
dent and a citizen of Illinois, and had not been served with process, 
and that Wettengel, although a citizen of Missouri, was not, at the 
time of the accident or prior thereto, charged with the superintendence 
and oversight of Wecker. It was further charged that Wettengel had 
been improperly and fraudulently joined as a défendant for the pur- 
pose of fraudulently and improperly preventing the défendant com- 
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pany from removing the cause to the United States Circuit Court, and 
that the plaintiff well knew at the time of the beginning of the suit that 
Wettengel was net charged with the duties alleged by plaintiff, and 
that he was joined as a party défendant to prevent the removal of the 
cause, and not in good faith. After removal, plaintiff filed his motion 
to remand, and the court, upon hearing the motion, refused to remand. 
Thereupon plaintiff elected to stand upon his motion to remand, and 
refused to recognize tlie jurisdiction of the United States court, with 
the resuit that the court ordered the case to be dismissed, with costs. 
The United States Circuit Court had before it the affidavit of the chief 
engineer of the défendant company and Wettengel's affidavit, both to 
the efifect that Wettengel was not charged with any duty of superin- 
tendence in respect of Wecker. To tliese affîdavits Wecker filed a 
counter affidavit, with the resuit that the court reached the conclusion 
that, considered with the complaint, the affidavit showed conclusively 
an attempt to defeat the jurisdiction of the fédéral court by wrongful- 
ly joining Wettengel. Mr. Justice Day, speaking for the court, said: 

"In view of this testimony, and the apparent want of basis for tlie alléga- 
tions of the pétition as to Wettengel's relations to the plaintiff, and the uii- 
contradicted évidence as to his real connection with the company, we thinlc the 
court was right in reaehing the conclusion that he was joined for the purpose 
of defeating the right of the corporation to remove the case to the fédéral 
court. It is objected that there was no proof that Weclcer knew of Wettengel's 
true relation to the défendant, and consequently he could not be guilty of f raud 
in joining hlm ; but, even in cases where the direct issue of fraud is im'olved, 
knowledge may be imputed where one willfuUy closes his eyes to information 
within his reach." 

In the case at bar it may very well be that the administratrix, who 
makes her allégations upon information and belief, may not hâve had 
full opportunity to ascertain by which of the défendants as matter of 
fact the plaintiff was employed. But such lack of knowledge cannot 
be availed of to defeat the jurisdiction of this court, more especially as 
it must be assumed that the défendants would bave full knowledge as 
to who was the employer of the plaintiff, and especially as the alléga- 
tions in the pétition of défendants in that regard are made on knowl- 
edge, and not upon information and belief. In the Wecker Case Mr. 
Justice Day significantly said: 

"While the plaintiff, in good faith, may proceed in the state courts upon a 
cause of action which he allèges to be joint, it is equally true that the fédéral 
courts should not sanction devices Intended to prevent a removal to a fédéral 
court where one bas that riglit, and should be equally vigilant to protect the 
right to proceed in the fédéral court as to permit the state courts, In proper 
cases, to retalu their own jurisdiction." 

There is nothing in Chesapeake & Ohio Ry. Co. v. Cockrell, 232 U. 
S. 146, 34 Sup. Ct. 278, 58 L. Ed. 544, to négative the clear inference to 
be derived from the Wecker Case. In the Chesapeake & Ohio Ry. Co. 
Case, supra, the court merely held that mère characterization was not 
enough, and that to apply the epithet "fraudulent" to the joinder, with- 
out facts to sustain it, would not suffice. But the court reiterated : 

"The showing must be such as compels the conclusion that the joinder is 
without right and made in bad faith, as was the case in Weclier v. National 
Enameling Co." 
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The court f urther pointed out that : 

"It Is thoroughly settled that issues of fact arising tipon a pétition for re- 
moval are to be determined in the fédéral court, and that the state court, for 
the purpose of determiniHt? for itself wJhether it wlll surrender jurisdictlon, 
must accept as true the allégations of fact in such pétition." 

It seems to me, therefore, that the duty in this case is plainly cast 
upon this court of determining what the fact of employment really is. 
While défendants, as heretofore stated, do not charge fraud in the 
sensé that this plaintifï administratrix has willfully or dehberately at- 
tempted to deceive the court, yet from the allégations in défendants' 
pétition, and the mère allégations upon information and belief of plain- 
tiff's complaint, it is quite manifest that, if the allégations of défend- 
ants' pétition are true, the resuit will be a fraud upon the court (if the 
cause should be remanded), quite irrespective of what was or was not 
within the knowledge of the plaintiff when she brought her action in 
the state court. In the Wecker Case it was said : 

"It Is further objected that the court should not hâve heard the matter 
upon affldavits, and should hâve required testimony with the privilège to 
cross-examine ; but the plaintiff made no objection to the considération of 
affidavits In support of the pétition for the reinoval and hrmself filed a counter 
aflidavit. In this state of the record there certainly can be no valid objection 
to the manner in whieh the court heard aud considered the testimony." 

From this it would seem that this court is at liberty to détermine the 
question of remand upon affidavits or upon testimony. In order to 
give the plaintifï the fullest opportunity, the following procédure will 
be followed: 

[6] The défendant will serve upon the plaintiff an affidavit or affi- 
davits setting forth the facts and producing writings (if any such 
there be), relating to the employment of décèdent. The plaintiff will 
then serve upon défendant such counter affidavits as she may be ad- 
vised, or, if she has not the information, then she need not serve any 
counter affidavits. Should plaintiff notify the défendant that she de- 
sires to examine or cross-examine the persons making the affidavit or 
affidavits on behalf of défendants, then such persons shall be produced 
in open court and subjected to appropriate examination under oath up- 
on the single fact hère to be determined, to wit, the fact of employ- 
ment. The détails as to time may be set forth in the order entered up- 
on this opinion. 

So much for the law of the case. Now as to the practical side. 
Presumably the widow and minor children of the décèdent are in 
moderate circumstances. It is to the interest of thèse dependents that 
the litigation shall take that course which will involve the lesser légal 
difificulties. If, as a resuit of the inquiry, it should be determined that 
the case is properly hère, and thereafter plaintiff, as a resuit of the 
trial of the action in this court, should obtain a satisfactory verdict in 
her favor, the question of remand is out of the case. In the condition 
of the calendar in this court, plaintiff may hâve a prompt trial and a 
prompt appeal. If the plaintiff should be defeated in a trial in this 
court, she still retains the point that the refusai to remand was error. 
If, on the other hand, the case is remanded to the state court, and the 
plaintiff shall be successful, the point as to erroneous remand is never- 
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theless preserved by défendants, and, if good, would resuit in sending 
her back to this court, and ail her efforts in the state court would go 
for naught. 

I refer to this practical situation because in cases of this character, 
where a trial in one court is as good as in another, it is quite important 
Ihat the rights of a widow and children of a deceased employé should 
be cautiously safeguarded, and that where consistent with the applica- 
ble laws or statutes and just to the rights of ail concerned, that course 
should be pursued which makes for the minimum of procédural ob- 
stacles. 

Submit order on three days' notice. 



THE KAXJPANGER. 
(District Court, S. D. New York. April 2, 1917.) 

1. SHiPPiNa <S=>42—Chaktees— Cargo Gapacitt of Vessel. 

A steamer built on flner Unes than tisual, so as to render her tenderer 
than other vessels of her class, Is not liable to a tlme charterer for Inabll- 
Ity to take a weather deck cargo, altliough tlie charterer Is entltled to 
"the vvhole reach of the vessel's holds, deebs, and usual places of loadlng." 
unless she Is allowed the necessary additional ballast 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dlg. §§ 156-164.] 

2. Shipping "§=542— Charters— Duty of Loading and Ballabtino. 

The duty of loading and of paying the cost of ballast rêsts upon the shlp 
unless assumed by the charterer. 
[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 156-164.] 

3. Shipping <S=42— Charters— Eights and Liabilities of Parties— Loss of 

Cargo Space. 

TJnder the terms of a time charter, the charterer appointed a supercargo 
who by Its direction assumed charge of the loadlng. When a part of the 
cargo of baled hay had been loaded and when proceeding to another port 
for the remalnder the supercargo sought the advlce of the master as to 
whether they could safely taUe on a deck load, and was told that they 
could, but when her upper or cattle deck was belng loaded, the vessel 
Usted, and was obllged to sail short of her cargo capaclty. Held that, 
whlle the charterer would otherwise hâve been responsible for the load- 
ing, the owner was responsible for the advlce given by the master that the 
deck could safely be loaded, which the supereargo had a right to rely on, 
and was llkewise liable for the loss of space if it was practicable at that 
time to make use of it by putting in additional ballast. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 156-164.] 

In Admiralty. Suit by Actieselskabet Kaupanger against Marden, 
Orth & Hastings Company for charter, hire, and cross-libel for loss 
of cargo space. Interlocutory decree, with référence. 

Llbel for hire of the steamship Kaupanger on a tlme charter party. The 
charterers counterclaim for loss of a part of the ship's holds, and also seek 
to défend against the hire and the owner's damages after withdrawal. The 
charter party was niade on May 15, 1915, for two round trips United States 
to France not north of Brest, of the shlp, Kaupanger, dead weight 4,800 tons, 
to be placed at the disposai of the charterers at New York. The only relevant 
provisions of the charter are clause 8, "that the whole reach of the vessel's 

®=3For other cases oee same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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holds, declcs and usual places of loading should be at the oharterer's disposai," 
and clause 11, "that the. charterers shall hâve permission tx> appoint a super- 
cargo, who shall accompany the steamer and see that the voyages are prose- 
cuted with the utniost dispateh." 

When chartered the owners knew the charterers meant to load with a cargo 
of hay at Texas ports, and the steamer was at once ordered to Galveston, 
stopplng on the way at Norfolk, Ukewise at the charterer's orders, to load 
with bunker coals. Owlng to the high priée of coals in France, she fiUed not 
only her bunkers, but her deep water tank and the orlop deck and between 
deck above of hold No. 3. 

At Galveston she partly fillcd with baled hay, a llght cargo, and later went 
to Texas Oity, where the loading was continued. Some dispute at the trial 
arose as to whether the Galveston or Texas City hay was more closely baled, 
but the fact is that the Galveston hay was tlie heavier. As the loading, whieh 
was under the direct charge of the charterer's supercargo, or agent, Gilbert, 
proceeded and the cattle deck was filling. the Kaupanger took a heavy list, 
which required the cargo to be sliifted. After some difflculty she was righted, 
and sailed with an underwriters' permit nbout 1,000 tons short of her proper 
dead weight capacity and with most of her cattle deck empty. 

The Kaupanger had three holds, a hold proper, a between decks, and an 
upper, or cattle, deck, In this last respect dilïering from the usual vessel of 
her dass. She had been made over for the cattle business by the addition 
of the upper deck or hold. It was this upper deck whlch was empty when 
she sailed, and of course she carried no deck cargo proper. She was of mark- 
edly flner lines than the usual tramp steamer, having a sharp fore foot, little 
water ballast, and a long run aft, ail of which gave her an extra knot of speed. 
Thèse Unes, coupled with her greater depth, made her tenderer than similar 
ships. Other ships reached France safely from Galveston and Texas City 
loaded with nothing but hay, and carrylng deck cargoes 15 or 20 feet high, but 
they were of the common blunt lines of the tramp steamer of commerce. 

Haight, Sandford & Smith, of New York City (Clarence B. Smith, of New 
York City, of counsel), for owners. 

Kirlin, Woolsey & Hickox, of New York City (John M. Woolsey and Mark 
W. Maclay, Jr., both of New York City, of counsel), for charterers. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The confusion in this case arises, I think, from a failure 
to distinguish between the volume and the weight of the cargo. The 
ship was built to fill her holds and decks, "ail the reach of the vessel's 
holds, decks and usual places of loading and accommodation." Her 
water ballast should hâve been enough to hold her stiiï if she filled 
even her cattle deck with any homogeneous cargo which did not set her 
below her marks. If she was tender before she filled the cattle deck, 
so that added ballast was necessary, the charterer would be deprived of 
the space occupied by the added ballast, and could set off for it. If 
she was stifï when allowed her water ballast, there was no breach of 
warranty. Clearly, she was not to be held liable if she became tender 
when loaded with a deck cargo, and not given any added ballast. Were 
the obligation otherwise, a charterer might insist upon loading a deck 
cargo 20 feet high and filling the holds as well. The ship was not so 
designed, and the charterer had no reason to suppose that she was. 
Even if the weather deck be among "the usual places of loading," to 
which he is entitled, he is not entitled to use it without added ballast. 

Therefore there is no breach of warranty unless the Kaupanger 
could not hâve filled her cattle deck, although she had been allowed her 
deep water tank and had not been required to carry any return coals. 
If it was necessary to carry added ballast in order to fill, the charterer 
is entitled to damages for the space occupied by such ballast. As this 
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is probably a trifling matter, the real crux of the case arises upon the 
obligation for proper stowage. 

The Kaupanger was in f act not allowed her water ballast ; her deep 
tank and the orlop and between docks were filled with coals, which are 
lighter than water and heavier than hay. This at the outset upset her 
designed stability. Besides, to lift her dead weight in hay a deck car- 
go was necessary, which required an additional adjnstment. Obvious- 
ly, therefore, there was need of added ballast in the bilges, if the Kau- 
panger was to be economically stowed, and this could hâve been ar- 
ranged for only at Galveston, when she began to load, or even earlier. 

[2] It is the ship's duty to load. Munson S. S. Co. v. Glasgow S. 
S. Co., 235 Ped. 64, 67, 148 C. C. A. 558. It is even her duty to pay 
for the cost of ballast. Weir & Co. v. Union- S. S. Co., Ltd., 5 Com. 
Cas. 24, 363. Yet this duty dépends only upon the presumption from 
the original custom, when the ship's crew stowed and discharged; 
it may, of course, devolve upon the charterer by his assuming it (The 
Centurion [D. C] 57 Fed. 412; The Diadem,'4 Ben. 247, Fed. Cas. 
No. 3,875 [obiter]), either before or after the charter party itself. The 
English courts especially hâve gone a long way in recognizing such a 
dévolution of duty and in imposing upon the charterer the conséquences 
of stowage undertaken by him. The leading case is Blaikie v. Stem- 
bridge, 6 C. B. (N. S.) 894, which eventually went to the Exchequer 
Chamber, and in which the shipper sued the master under a charter 
party containing the words, "Stevedore for outward cargo to be ap- 
pointed by charterer, but to be paid by and to act under captain's or- 
ders." It was held that the charter imposed upon the charterer the 
risk of damage from loading certain sugar pans talcen on board. In 
SwainstOn v. Garrick, L. J. (1833) 2 Ex. 255, the charterer by a subsé- 
quent oral agreement undertook the stowage, and the master was ex- 
onerated. In The Catherine Chalmers, 32 L,. T. 847, the phrase in 
the charter party, "to be stowed by the charterer's stevedore at the risk 
and expense of the vessel," excused the ship for bad stowage. In 
Ohrloff V. Briscall, 4 Moore's P. C. (N. S.) 70, the charter party said 
that the charterers might appoint a stevedore at the expense and under 
the inspection and responsibility of the master for proper stowage. 
An assignée of a bill of lading sued the owner for damages caused by 
bad stowage, but was def eated because the charterers from whom the 
assignée held his bill of lading had constant access while, the loading 
went on and made no complaint. The case is certainly an extrême 
one, but it was none the less the décision of the Privv Council. Cases 
like Corsar v. J. D. Spreckels & Bros. Co., 141 Fed." 260, 72 C. C. A. 
378, Sack v. Ford, 13 C. B. (N. S.) 90, and Harris v. Best Ryley & Co., 
7 Asp. M. C. 272, dépend upon words in the charter party which ex- 
pressly impose responsibility upon the owner notwithstanding the char- 
terer's right to appoint. Similar to Ohrloff v. Briscall, supra, is a déci- 
sion of Tindal, C. J., at nisi prius under facts not unlike those now at 
bar. Hovill v. Stephausen, 4 Car. & P. 469. The action was for fail- 
ure to take a full cargo, both because of the wrong position of a parti- 
tion and because certain added ballast was not necessary. The charter- 
ers' knowledge of both thèse facts was held to conclude them from 
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complaint, though no one even suggested that the original fault was net 
the master's. 

[3] In tlie case at bar, the charterers had the right to appoint a su- 
percargo, and they did so. Gilbert, their appointée, had the right under 
the charter party to see that voyages were prosecuted with the utmost 
despatch, and they in fact directed him to superintend and take charge 
of the whole loading. This the master, Jonassen, swears to, and it is 
nowhere denied. Under Ohrlofif v. Briscall, supra, and Hovill v. 
Stephausen, supra, Gilbert's mère présence at the loading and the im- 
plied consent arising from it would hâve been enough to bar him from 
complaint, but the facts are much stronger. Only two circumstances 
can be thought to make a différence : First, that the master stowed the 
coals where he chose ; and, second, the master's adyice and the consé- 
quent préparations for a deck cargo at Texas City. As to the first, 
Gilbert knew, or could bave known, at Galveston where the coals were 
stowed. The only évidence is that they could not hâve been put else- 
where without hurting the cargo ; I agrée with the reasonableness of 
this judgment. Being there, Gilbert, when he undertook to load, 
should hâve been guided by their présence and position. If she re- 
quired more ballast, then was the time to add it. As to the préparations 
at Texas City for a deck cargo, the first mention of it was when the 
ship was leaving Galveston and was two-thirds loaded, as Gilbert 
thinks — perhaps it would hâve been truer to say only about one-half 
loaded. Gilbert then asked the master whether they could load a deck 
cargo, cind Jonassen gave his assent. I think it fair to say that in so 
doing, he also gave his assent to the stovvage already made, and in ef- 
fect assured Gilbert that she might fill as she was even to her deck 
cargo. If he had not donc so, but had said that she could not even fill 
her cattle deck, to say nothing of a deck cai"go, what course was open 
to Gilbert? He could hâve discharged the cargo which he had, added 
the necessary ballast and refilled, and this he probably would hâve 
donc if the cost of discharge and refilling, including demurrage, had 
been less than the value to him of the space which he would otherwise 
hâve lost. 

While the master owed no duty in stowing the c?argo, so long as the 
charterer assumed to stow even voluntarily, still the owners had not re- 
lieved themselves by a contract binding on the charterer, and the char- 
terer had the right at will to impose the whole or any part of that 
duty upon the vessel, subject, of course, to the results of what they 
had themselves already done. When Gilbert consulted with the mas- 
ter and in substance got his assurance that he could fîll the ship on top 
of the stowage as it stood, he had the right to sound advice, which 
would hâve told him that she needed more ballast. The master's 
unsound advice was a fault, for the loss through which the owner is 
responsible to the extent of the subséquent failure to fill up to her 
capacity. 

It will be urged that Gilbert's knowledge of the existing facts would 
bar any recovery in any event under Ohrlofï v. Briscall, supra, and 
Hovill V. Stephausen, supra. So it would if the facts were such that 
the parties stood in an equality, but they did not. So long as the char- 

241 F.— 45 



706 241 FEDERAL REPORTER 

terers undertook to load without consulting the master, they acted 
necessarily on their own responsibility, but when, abandoning that 
course, they asked counsel of the master, to which they were entitled, 
as I hâve said, they came to one who they had the right to suppose 
knew more of the facts than they. The Kaupanger was his ship, not 
theirs; the subject-matter of their inquiry was one in which he was 
skilled and expert and in which they could not be, at least not in any 
such sensé as he must hâve been. Therefore the parties in respect of 
such advice did not stand on an equahty, and their knowledge did not 
bar them. 

I shall therefore dispose of the case as follows : The charterer may 
prove if it can what added ballast would hâve been necessary to hold 
the ship stiff, when loaded with hay up to the shelter deck. The room 
of such ballast is a counterclaim. Further, it may prove that, had the 
true facts been disclosed at Texas City (whether the master knew them 
or not is of no conséquence), it would bave in fact discharged the Gai- 
veston cargo, ballasted the ship, and refîlled up to the Kaupanger's 
capacity. If it proves that, its damages will be the actual loss of 
space from failure to carry that capacity. Any space for added bal- 
last necessary for a deck cargo, or because return coals were carried, 
will be on the charterer's account, in such an estimate of lost space. 
The Kaupanger's capacity will be estimated by fàlling ail the hold s be- 
low the shelter deck, and adding such deck cargo as the underwriters 
would hâve allowed, assuming ail necessary added ballast to bave been 
taken in at the beginning. This capacity in no event will bave any re- 
lation to her dead weight tonnage, except that it cannot exceed it. 

The usual interlocutory decree will pass to settle thèse questions. 



THE ELSWIOK TOWER. 
(District Court, S. D. Georgla, E. D. March 80, 1917.) 

1. Seamkn <S=a7 — Shippinq Abïioi-es — Construction of Statute — Foeeion 

Vessels 

Rev. St â 4511 et seq. (Comp. St. 191(}, § 8300 et seq.), wMch requlre 
seamen to be signed before a slilpplng commissloner, provlde penaltles 
for its violation, and tbat shlpment of seamen In violation of any act of 
Congress shall be vold, apply only to American vessels, and the slgnlng of 
forelgn seamen in a port of the United States before a Britlsh consul for 
service on a Britlsh vessel créâtes a valld contract. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. §§ 19-24.] 

2. Seambn <®=21 — Waqes — Forfeituee by Désertion. 

The refusai of seamen on a Britlsh ship to worlJ further after the 
arrivai of the vessel in a port of the United States, although their con- 
tract of service had not explred, held an act of désertion, by which they 
forfeited their right to wages. 

[Ed. Kote. — For other cases, see Seamen, Cent. Dig. §| 92-110.] 

In Admiralty. Suit by Francisco Antonio Rosales and others against 
the steamship Elswick Tower. Decree for respondent. 

ia=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexas 
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Francisco Antonio Rosales, a Brazilian, Manuel Fonsoca and Emanuel 
Nlehola, of the Cape Verde Islands, and Axel Magnusson, of Sweden, firemen 
stokers on the British steamship Élswiek Tower, brought their Ubel in rem 
for an alleged nonpayment of wages. It is alleged that they entered the serv- 
ice of the ship in that capacity, and entered Into a contract with Henry Byers, 
master. This was in the port of New York. The shlp, it Is alleged, was 
destined for Naples, thence to Huelva, Spain, and thence to the port of Savan- 
nah. She arrived at Naples and delivered her cargo, thence proceeded to 
Huelva, Spain, and, taking on a cargo, proceeded to Savannah, where she 
arrived about the 3d day of February, 1917, when the wages became due and 
payable. Thèse the master refused to pay. Jaraes Brown, who allèges him- 
self to be a citizen of the United States, shlpped also as flréman stoker at 
lïuelva, Spain. He adopts the allégation of the Ubel and sues for his wages. 

The answer admits the employment of the libelants, but dénies that the 
voyage was destined for Naples, thence to Huelva, and thence to Savannah; 
on the contrary, that the master dld not know of the destination of the ship 
until he arrived at Gibraltar. This was true, also, on the return voyage. It 
dénies that the voyage for which the libelants were Indentured was ended at 
Savannah, and that the wages had become due and payable. It avers that the 
shipping articles signed by the libelants, save in the case of James Brown, 
were for two years from September 21, 1916, and therefore that libelants were 
not entitled to demand payment of ail their wages until the end of the two-year 
period. Admitting the nonpayment of the wages, the answer avers that on 
arrivai in Savannah libelants decllned to perform any further service; that 
James Brown had signed the regular articles of agreement for the term or 
two years remaining after the date of his shipment. It Is provlded that he 
mlght be discharged at any port in the United States, at the master's option, 
îind that the port selected by the master was Newport News. The answer 
points out that, since the libelants hâve placed themselves In the attitude of 
deserters, they are not entitled to payment, but, If held so entitled, the balance 
is not as they state, but sbould be calculated in aecordance with an ac- 
count set forth in the answer; further that, as respondents believe that the 
libelants will désert the ship In Savannah, he will be required to employ otnera 
at a greater expense to perform their dutles. 

The foreign seamen signed the articles of agreement In the office of the 
British consul, and before that officiai, in New York. While the ship was 
lylng at Huelva, lîrown, who reached it too late to go before the American 
consul, signed before the chlef offlcer of the vessel. It appeared that the 
shipping articles exhiblted the letters "O. H. M. S.," importing "On His 
Majesty's Service," and it is claimed for the respondents that she was actually 
in the service of the British government. The agreement contalns the foUow- 
ing material stipulation: "The several persons whose names are hereto sub- 
scrlbed, and whose descriptions are contalned herein, and of whom seven are 
eugaged as sailors, hereby agrée to serve on board the sald ship. In the 
several capacities expressed against their respective names, on a voyage from 

of not exceeding two years' duratlon to any ports or places within the 

llmits of 75 degrees north and 60 degrees south latitude, commencing at 
Liverpool, proceeding thence to O. H. M. S., and/or any other ports within the 
above llmits, trading in any rotation, and to end at sueh port in the United 
Kingdom or continent of Europe (within home trade llmits) as may be re- 
qulred by the master." From the évidence of the master, Byers, and the 
chief offlcer, Dowell, it appears that the articles of agreement, in which the 
.provision just quoted appears, was read over and explained to Jim Brown at 
Huelva, and that it was understood that Brown was to be paid off at any port 
within the United States, at the master's option, and that the master deslg- 
uated Newport News as the port. To the contrary, Brown testifles that it was 
agreed verbally, at the tlme he signed the articles of agreement, that he 
should be paid ofC at Savannah. 

Oliver & Oliver, of Savannah, Ga., for libelants. 
Anderson, Cann, Cann & Walsh, of Savannah, Ga., and J. F K. 
Biyan, of Charleston, S. C, for respondents and daimants. 
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SPEER, District Judge (after stating the facts as atove). [1] If 
the shipping articles, or, as they are termed, "agreement and account 
of crew," are to be regarded as binding, the conduct of the libelants 
in Savannah présents a violation of such articles. They are in that 
event to be regarded and treated as deserters, and not entitled to re- 
dress for their alleged grievances. It is, however, insisted for them 
that the shipping articles are void. It is contended that the fact that 
they were signed before the British consul in the city of New York 
by the foreign seamen, and by James Brown at Huelva, Spain, before 
the chief officer of the steamer, and not before the British or American 
consul, destroys their validity. As to the New York signing, the 
libelants rely on United States Compiled Statutes of 1901, volume 3, 
section 4511. This provides : 

"The master of every vessel bound from a port In the United States to any 
foreign port, other than vessels engaged In trade between the United States 
and the British North American possessions, or the West Indla Islands, or 
the republlc of Mexico, or of any vessel of the burden of seventy-five tons or 
upward, bound from a port on the Atlantic to a port on the Pacifie, or vice 
versa, shall, before he proceeds on such voyage, make an agreement, in wrlt- 
ing or In prlnt, with every seanian whom he carries to sea as one of the 
crew, in the matter herelnafter mentioned," etc. 

Thereafter section 4512 provides: 

"Every agreement, except such as are otherwlse specîally provlded for, 
shall be signed by each seaman in the présence of a shipping commissioner." 

A penalty of $200 for any person who is carried to sea as one of 
the crew without entering into the agreement provided for with the 
master of such vessel is afFixed by section 4514; and section 4515 at- 
taches the same penalty to the vessel if any officer knowingly receives 
or accepts any seaman who has been engaged or supplied contrary to 
such provisions. Section 4523 provides that ail shipments of seamen 
made contrary to the provisions of any act of Congress shall be void, 
and such seamen shall be entitled to recover the highest rate of wages 
from the port from which the seaman was shipped, or the sum agreed 
to be given him at his shipment. 

The duties of the commissioner are very clearly defined in the 
opinion of Mr. Justice Clifïord in United States v. Grâce Lothrop, 
95 U. S. 530, 24 L. Ed. 514. There was a case where the seamen were 
engaged by an agreement in writing not signed in the présence of the 
shipping commissioner. The government failed, because the voyage 
was to the West Indies, one especially excepted from the opération 
of the statute. In United States v. Smith, in 95 U. S. 536, 24 L,. Ed. 
514, the information to recover the penalty failed of its purpose be- 
cause the voyage was coastwise between Atlantic ports, also excepted, 
and because ail that was charged against the défendant was that he 
had engaged the seamen, which any one may lawfuUy do, provided 
he subsequently signs before the shipping commissioner. The Case 
of William H. Clifford (D. C.) 165 Fed. 59, cited by the proctors for 
the libelants, was an action in rem to recover wages as seamen. Not 
only was the voyage held to be excepted, but because the seamen re- 
fused to assist in discharging the cargo in an emergency, and left the 
ship, it was held to be désertion, which forfeited their right to wages. 
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From thèse authorities, and others which might be cited, ît seems évi- 
dent that this législation, designed for the amélioration of the condi- 
tion of American seamen and the advancement of American maritime 
commerce, providing as it does for the avoidance of shipping articles 
and for penalties for its neglect, must be strictly construed. Whether 
it applies to foreign ships and foreign seamen in American ports, as 
îs hère in issue, seems fairly debatable. 

It is contended for the respondents that the fifty-third title of the 
Revised Statutes, which includes the sections quoted supra, applies 
only to American ships and American seamen, and that this contention 
extends to section 4523, makingf void the shipment of seamen con- 
trary to any act of Congress. This seems upheld by the amendment 
of section 4612 by Act Dec. 21, 1898, chapter 28, par. 23 (section 8392 
of the United States Compiled .Statutes, West Publishing Company). 
This affords a statutory construction of grave importance as follows : 

'In the construction of this title, every person havin,? the command of any 
vessel belongina to any citizen of the United States shnll be deemed to be the 
'nraster' t.hereof ; and every person (apprentices excepted) who shall be em- 
ployed or engaged to serve In any capacity on board the same shall be deemed 
and taken to be a 'seaman' ; and the term 'vessel' shall be understood 
to comprehend every description of vessel navigating on any sea or channel, 
lake or river, to which the provisions of this title œay be applicable, and the 
term 'ovvner' shall be taken and understood to comprehend ail the several 
persons, if more than one, to whom' the vessel shall beloug." 

In the case of the Montapedia (D. C.) 14 Fed. 427, the complaint 
was that there was no superintendence of the agreement of shipment 
by a shipping commissioner. District Judge Billings held that the 
statute requiring this related exclusively to a ship belonging to a citi- 
zen of the United States. In United States v. Minges, 16 Fed. 657, 
Circuit Judge Bond held that the provisions of the statute there in 
question must be construed in connection with tlie définition afforded 
by section 4612, supra, and did not relate to a foreign vessel. Both 
of thèse eminent judges were widely known for their prédilection for 
enforcement of national laws in a national sensé. See, also, Grant v. 
United States, 58 Fed. 694, 7 C. C. A. 436. Thèse two last cases are 
indictments for harboring seamen deserting from foreign vessels. See, 
also, United States v. Kellum (C. C.) 7 Fed. 843. There was an at- 
tempted enforcement of a penalty for receiving greater rémunération 
than authorized by law for securing employment for seamen. It is 
true that the Suprême Court of the United States (In re The Eudora, 
190 U. S. 169, 23 Sup. Ct. 821, 47 L. Ed. 1002) enforces against a for- 
eign vessel the penalty of the act of December 21, 1898. This made 
it a misdemeanor to pay wages in advance. 

It is not, hovi'ever, apparent that this holding minifies the interpré- 
tative effect of section 4612 of the Revised Statutes, which, as we 
hâve seen, gives the statutory construction to the title, and defines the 
master, seamen, and vessel which are afïected by the. several provi- 
sions. The section which the Suprême Court had under considération, 
while making it a misdemeanor to pay wages of seamen in advance, 
also especially provided that it should apply as well to foreign vessels 
as to vessels of the United States. This seems the only provision of 
the législation to ameliorate the condition of seamen which has such 
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distinct application to foreign vessels. In the absence of the use of 
such language generally, and its expression hère, by application of the 
familiar maxim of construction, "Expressio unius exclusio alterius 
est," even had section 4516 not been enacted, it would seem to make 
other provisions of the statute inoperative as to foreign owned vessels 
and foreign seamen. Indeed, the act authorizing the appointment of 
shipping commissioners by the several Circuit Courts of the United 
States, in its title outlined the duties of such officiais "to superintend 
the shipping and discharge of seamen engaged in merchant ships 
belonging to the United States, and for the further protection of 
seamen." It is true, as held in the Eudora Case, supra, that the title 
of an act cannot control plain words in the body of the statute; but 
to use the language of Chief Justice Marshall in United States v. 
Fisher, 2 Cranch, 358, 386, 2 L. Ed. 304 : 

"Where the mlnd labors to dlscover the design of the Législature, It selzes 
everythlng from whlch ald can be derived; aud In such case the title clalms a 
degree of notice, and will hâve Its due sihare of considération." 

In the Eudora Case, the sole question passed upon was the illegality 
of the advance payment of wages. It is true that Mr. Associate Jus- 
tice Brewer, in his opinion arguendo, by the use of the word "provi- 
sions," seems to impart a wider significance ; but the context (190 U. 
S. on page 178, 23 Sup. Ct. 821, 47 L. Ed. 1002) indicates that he - 
refers only to the penalty provisions of section 10 of chapter 121 
of the Act of 1884 (23 Stat. 55 ; Comp. St. 1916, § 8323), as amended 
by the act of December 21, 1898, which was the mischief of which 
Congress was aflfording the remedy. Besides, after adverting to the 
wrongs done to sailors, the learned justice (190 U. S. on page 175, 
23 Sup. Ct. 823, 47 L. Ed. 1002), uses this language : 

"One of the inost common means of doing thèse wrongs is the advancement 
of wages. Bad m'en lure them into haunts of vice, advance a little money to 
continue thelr dissipation, and, having thus acqulred a partial control and by 
liquor dulled thelr facultles, place them on board the vessel just ready to 
sali, and most ready to retum the advances. When once on shipboard and 
the shlp at sea, the sallor là powerless, and no relief is available. It was 
la order to stop thls evll, to protect the sallor, and not to restrict hlm of his 
liberty, that this statute was passed. And while in soroe cases it may oper- 
ate harshly, no one can doubt that the best interests of seamen as a class are 
preserved by such législation." 

The court, then considering the protection of seamen as a class, and 
having before it a provision of the law expressly extended to foreign 
vessels, did not hesitate to make it operative and effective. 

[2] The contract in this case was strictly in accordance with the 
rules of the British Board of Trade, and the law of the flag applies 
where a foreign crew is shipped in a foreign land on a foreign .ves- 
sel. Said the Court of Appeals of the Ninth Circuit in Rainey v. 
New York & P. S. S. Co., Limited, et al., 216 Fed. 454, 132 C. C. A. 
514, L. R. A..1916A, 1149: 

"When Rainey, although a citizen of the state of Washington, went be- 
fore the British consul at Seattle and signed the shipping articles, and there- 
upon stepped upon the British sliip, flying the British flag, as a niember of its 
crew, as the record shows he did, he stepped upon British territory and he- 
came entltled to the protection and beneflt of ail British law in behalf ot 
British seamien, and si\bject to ail of its obligations and liabilltiea" 
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Grave considérations dépend upon the question whether or not tiie 
Elswick Tower is to be treated as a public ship. Certain it is that 
the articles of agreement indicate that she was on his majesty's service. 
Unless constrained otherwise, the admiralty courts of the United 
States vi^ould be reluctant to uphold the abandonment of duty by so 
many of the crew of a ship in the service of the govemment of a 
friendly power, particularly v^^hen such power is exerting its utmost 
énergies in war, in which the very existence of its institutions is threat- 
ened. Besides, thèse seanien were receiving a large bonus for their 
services because of that war, and on the whole we are convinced that 
their refusai to continue to work under the circumstances was not only 
violative of a shipping agreement valid as to ail, but makes them guilty 
both of mutiny and désertion. 

The case of James Brown is a little différent. It is true that he 
claims to be an American citizen, but with a full understanding of the 
articles he signed them at Huelva, in Spain. The évidence shows that 
he fully understood that he was to be discharged in a port in the 
United States, at the option of the master. In the exercise of this 
option, the master selected Newport News. Brown claimed.his dis- 
charge at Savannah. ît was not accorded him, and his refusai there- 
after to work places him in the category of the others. 

Tlie hbel is dismissed, with costs. 



In re OHIO COPPER MINING CO. 
(District Court, S. D. New York. January 27, 1917.) 

1. Bankbuptcy <S=»13 — Enjoining Proceedings in Otheb Courts — JimiSDic- 

TION OF PERSON "APPEABANCE." 

A party denled leave to Intervene In a bankruptey proceeding, but who 
on varions occasions addressed the court, dld not thereby Ijecome a 
party so as to authorlze the bankruptey court In restralnlng him from 
taking proceedings affectlng the orders or decrees of the bankruptey court 
in otlier courts, as the casual présence of a lltigant or attomey in the 
bankruptey court is not an "apppearance." 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 13-16, 19. 

For other définitions, see Words and Phrases, First and Second Séries, 
Appearance.] 

2. Bankbuptcy <g=»13 — Enjoining Proceedings in Otheb Courts — Jueis- 

DiCTioN or Peeson. 

A Company pennltted to intervene In a bankruptey proceeding on its 
own motion submits itself to the jurisdiction of the bankruptey court, 
and may be enjoined from taltlng proceedings in other courts amounting 
to an attack ou the decrees or orders of tlie bankruptey court. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 13-16,' 19.] 

3. Bankbuptcy iS:=>11 — Enjoining Proceedings in Otheb Courts — Power ol 

Court. 

Within the rule that a court of equity wlll enjoin a party to its pro- 
ceedings from attacking its decrees and orders in other courts and juris- 
dlctions, the bankruptey court is a court of equity, and may enjoin pro- 
ceedings affectlng orders of the bankruptey court in its original or an- 

&=iVOT other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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cillary Jurtsdiction, provided the person against whom the decree or 
order is directed Is a partj; to the proceedlng and bas been served in 
personam. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 11.] 

In the Matter of the Ohio Copper Mining Company, bankrupt. On 
motion for an order restraining certain parties from»taking proceed- 
ings in other courts. Motion granted as to certain parties. 

See, also, 237 Fed. 490. 

Emanuel J. Myers, of New York City, for the motion. 
Franklin Bien, of New Yorl< City, opposed. 

MAYER, District Judge. This is a motion in the nature of a bill 
of peace for — 

"an order * • « restraining the sald Arthur P. Helnze, Madlson Real 
Property & Security Company, Western Development Company, United Copper 
Securlties Company, International and Intercontinental Mining & Reflning 
Company, Stockholders' Protective Committee, of whleh William J. Brown is 
chairman, Frederick W. Frost, Otto B. Schmldt, and others from taking any 
other or further steps or proceedings of any character to interfère with the 
sald bankrupt estate and the enjoyment thereof, as well as the title theretq, 
except by and through proceedings in thls court, and for such other and fur- 
ther order and relief as may be just and proper in the premlses." 

It is urged, in effect, that ail of the parties sought to be restrained 
hâve either appeared in the bankruptcy proceeding or hâve so acted 
as to subject themselves to the order herein asked for. 

[1] No time need be spent in discussing the status of any of the 
above-named persons or corporations except Madison Real Property 
& Security Company. In the case of some of the persons referred 
to in the prayer for relief, no service bas been had, and in the case 
of others there bas been no such conduct as constitutes an appear- 
ance in the bankruptcy court in this proceeding. Référence to Heinze 
will illustrate what is meant. Heinze and his attorney hâve addressed 
the court (meaning both the judge presiding and the référée) on vari- 
ons occasions, but the motion of Heinze for leave to intervene in the 
bankruptcy proceeding has been denied. The casual présence of a 
litigant or attorney in the bankruptcy court cannot be construed into 
an appearance, nor can the insistent endeavor of a litigant or attor- 
ney to hâve his views accepted be regarded as an appearance in the 
technical sensé. If any such doctrine were to prevail, the bankruptcy 
court would be greatly embarrassed. On the questions involving the 
sale of assets, a practical administration of the act often makes neces- 
sary or désirable the hearing o£ any person who desires to submit his 
views to the court, and it certainly would be an open door to infinité 
complications if anybody who thus addressed the court were there- 
after to be regarded as a party to the proceeding. In the case at bar 
it is highly inconsistent (to put the matter mildly) for the court to 
say to Heinze that he cannot interyene in the bankruptcy proceeding 
to attack such orders of court as he may be advised. and a moment 
later to say that the coiirt has power to compel him to remain in the 
proceeding from which the court has just excluded him. 

Elaborate citation of iauthority, it seems to me, is unnecessary t6 
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dispose of the motion so far as it affects ail but the Madison Company, 
and except as to that company the motion is denied. 

[2] In respect of the Madison Company, a rather interesting ques- 
tion is presented. That company, upon its own motion, has obtained 
an order allowing it to intervene in the bankruptcy proceeding. It has 
submitted itself to the jurisdiction of the bankruptcy court, and there 
it must stay so far as concerns any attack by it upon the orders of the 
bankruptcy court. 

The pétition in involuntary bankruptcy was filed against this bank- 
rupt in 1914, and the adjudication of bankruptcy was had on Septem- 
ber 19, 1914. The property of the bankrupt has therefore been in the 
custody of this court since 1914. 

[3] It is the long-settled and salutary practice of a court of equity 
to protect purchasers at sales held pursuant to its decrees, and a court 
of equity will not permit a party to institute in other courts and ju- 
risdictions litigations which attack the title of the purchaser. Courts 
of equity will not permit parties to play fast and loose, and the atti- 
tude of the courts is forcibly expressed by Mr. Justice Brewer in 
Riverdale Mills v. Manufacturing Co., 198 U. S. at page 192, 25 Sup. 
Ct. 630, 49 L. Ed. 1008, when he says : 

" * * * And when It seemed that at last litigation was at an end, the 
foreclosure consummated, and the tltle establlshed in the purchaser, we are 
told that it ail amounted to nothlng; that parties, lawyers, and courts hâve 
been spending their time and labor in siinply beating the air, the title to the 
property conveyed by the trust deed being exactly where it was liefore the 
litigation commenced, and the party which had acquired possession by that 
litigation subject to an obligation to aecount as a mortgagee in possession." 

It has therefore become elementary that a court of equity will en- 
join a party to the proceedings from attacking in other courts or juris- 
dictions its own decrees and orders. If the party is aggrieved, his 
remedy is by review, but not by resort elsewhere. 

The next question is whether such power has been conferred upon 
the bankruptcy court. The bankruptcy court is a court of equity, 
armed with equity powers in aid of its jurisdiction and the enforce- 
ment of its orders. While the preliminary procédure is différent in a 
court of bankruptcy from that which obtains in a court of equity, the 
decree ordering a sale in equity and the order directing a sale in bank- 
ruptcy are the same so far as they invite enforcement by the court, . 
and so far as the purchaser thereunder is entitled to the court's pro- 
tection. A court of bankruptcy may therefore accomplish by its order 
a resuit similar to that which could be accomplished by a court of 
equity under similar circumstances, provided, of course, the person 
against whom the decree or order is directed was a party to the pro- 
ceeding and has been served in personam. Judge Van Valkenburgh in 
Re Swofford Bros. Dry Goods Co. (D. C.) 180 Fed. 549, has discussed 
this question with care, and I agrée with the views expressed by him. 
In that case a référence to the opinion will show that the court consid- 
ered most of the important décisions upon this subject-matter. The 
only distinction between that case and the case of the Madison Com- 
pany at bar is that the Madison Company began the action, hère sought 
to be restrained, prior to the niaking of certain orders of this court, 
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whereas, in the Swofford Case, supra, Rosier began his action in the 
State court after the bankruptcy court had made its order. 

The action complained of was begun by Heinze and Madison Real 
Property & Security Company against Ohio Copper Mining Company 
and others on October 13, 1916, in the New York Suprême Court, Nas- 
sau county, after the issuance of a summons, together with notice of the 
relief asked for in accordance with the New York practice. The re- 
lief asked for seems to refer to several important matters which had 
occurred in respect of this bankrupt estate down to October 13, 1916. 
It is difficult to separate the relief asked for in respect of what has 
taken place in the bankruptcy court from the relief asked for in re- 
spect of matters with which the bankruptcy court has had no concern 
and will hâve no concern and has no jurisdiction. To illustrate: The 
ninth demand, relating to certain directors of the bankrupt, seems to be 
foreign to any matters now or heretofore before the bankruptcy court. 
On the other hand, demand No. 2 seems to attack the order of the 
bankruptcy court dated August 15, 1916, and any relevant subséquent 
orders relating to the sale of the remainder of the bankrupt estate, in- 
cluding the right of rédemption given by the Utah statutes. 

Without prolonging this mémorandum by an attempt to go over each 
demand — a matter which can be covered in the order to be submitted 
on my décision — the principle to which I shall adhère is this : That an 
injunction order will go against Madison Company, restraining that 
Company from bringing any action, suit, or proceeding in any court in 
respect of any orders of the United States District Court sitting in 
bankruptcy, either in the original or ancillary jurisdiction. 

The case at bar is not like Central Trust Co. v. Chicago, R. I. & P. 
R. R. Co., 224 Fed. 706, 140 C. C. A. 246. Hère the court had juris- 
diction of the fund before the state court action was begun by Heinze 
and Madison Company, and hère also Madison Company became a 
party on its own motion, thus submitting itself completely to the 
jurisdiction of the bankruptcy court. 

The motion as to Madison Company will be granted to the extent in- 
dicated. An order in accordance herewith may be submitted on five 
days' notice of settlement. 

Mémorandum. 

Since filing my mémorandum dated January 27, 1917, my attention 
has been called to the fact that an order dated October 12, 1916, was 
made by Judge Manton, allowing intervention of International & 
Intercontinental Mining & Refining Company. In the voluminous list 
of papers this fact escaped my attention. The International, etc., Com- 
pany thus comes within the ruling applied to the Madison Company, 
and for that reason is included in the order which I am signing con- 
temporaneously herewith. 
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CHAPMAN V. MIIyLS & GIBB. 

In re MERCHANTS' NAT. BANK OF PKOVIDENOB, R L 

(District Court, S. D. New York. February 2, 1917.) 

1. Banks and Banking ®=»134(1) — Deposits foe Collection — Riqhts ov 

Bank. 

A corporation havlng a deposlt in a bank wlilcli tield Its overdue notes 
for an amount exceeding tlie deposit, indorsed checks payable to it, and 
mailed them to the bank with intent that they should be collectéd and 
credited to its account. Subsequently a recelver for the corporation was 
appointed, and still later the bank with knowledge of the receivership re- 
ceived the checks, credited them to the corporation, subject to the right 
to charge them back if not pald, coUected them, and credited the amount 
on the notes. Beld, that as agalnst the receivers the bank was entitled 
to the amount coUected; the corporation having lost control of the 
checks before the receivership. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dlg. § 353.] 

2. Banks and Banking ®=»134(1) — Deposits fob. Collection — Kights o» 

Bank. 

The régulations of the Post Office Department, whereby under certain 
circurastances the department In Its discrétion may retum a mailed com- 
munication to the sender, did not affect the rights of the bank ; the sender 
having intended that the mailed matter should go forvvard wlthout inter- 
ruption, and not having sought to recall it, but having disabled itself 
from recalling it. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. § 353.] 

3. Banks and Banking <g=>134(l) — Deposits fob Collection — Rights oi" 

Bank. 

That the corporation had never before deposlted checks payable to It in 
such bank, but had made its deposits in the form of Its own checks on 
another bank did not affect the rights of the bank, nor dId the fact that It 
took the bank some days to coUect the checks. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. § 353.] 

Receivership suit by Henry W. Chapman against Mills & Gibb. On 
pétition of Merchants' National Bank of Providence, R. I. Claim of 
the bank allowed. 

The tacts are set forth in a stipulation between the receivers and the bank, 
and it is also stipulated that the order of this court, determining the ques- 
tions presented by the stipulation, shall hâve the same force and eô'ect as if 
the same were a judgment or decree of a court of compétent jurisdictlou 
rendered in a plenary suit or action brought by the receivers against the banki 
to recover $5,115.64, the net amount of checks coUected. 

The essentiai facts stipulated are as foUows: 

At the times hère concerned, Mills & Gibb was a NgM' Jersey corporation, 
doing business in the city of New York, and Merchants' National Bank was a 
national banking corporation in Providence, E. 1. The bank from time to time, 
for many years, had made loans to Mills & GiUb, and Mills & Gibb was 
accustomed to keep a deposit drawing account with the bank, and on May 12, 
1916, the bank held overdue notes of Mills & Gibb in excess of the amount 
of the checks in question. On or about noon of May 12, 1916, Mills & Gibb In- 
dorsed to the order of the bank a number of checks drawn by varions cus- 
tomers of and payable to the order ot Mills & Gibb, and also made out a 
deposit slip or ticket reciting the deposit of the checiis with the bank, and 
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placed thèse In an envelope, postage prepaid, properly aadressed to the bank, 
and deposited the envelope In the mails. Thls indorsement was: 

"Pay to the order of Merchants' National Bank, Providence, E. I. 

"May 12, 1916. Mills & Gibb." 

Aeeording to the stipulation: "The sald checks were forwarded by Mills & 
Gibb with the Intention that they should be colleeted by the said Merchants' 
National Bank, and that the proceeds thereof, vvhen colleeted, should be cred- 
ited to the account of Mills & Gibb with said bank, and the said bank re- 
celved the said checks and credited the account of Mills & Gibb with the face 
amount thereof, subject to the right to charge back against the account of the 
said Mills & Gibb any of the said checks which were not colleeted, and sub- 
ject alsV> to any exchange or collection charges, and the said checks were so 
credited by the said bank to Mills & Gibb in its account with the latter cor- 
poration." After the mailing above referred to, and later on the same day, 
May 12, 1916, application was made in the United States District Court for 
the Southern District of New York, for the appointment of recelvers for Mills 
& Gibb, and receivers were appointed and duly qualifled. 

The checks above referred to were received by the bank on May 13, 1916; 
1. e., after the receivers were appointed. Thèse checks were colleeted by the 
bank in the ordlnary course of business, the amount colleeted each day being 
applied on overdue notes of Mills & Gibb. AncUlary receivers were not ap- 
pointed in Ehode Island untll May 19, 1916, on which date a pétition was 
flled in the United States District Court for the District of Rhode Island, for 
their appointment, and they were appointed and duly qualifled. When the 
bank received the checks, its otficers knew that receivers had been appointed 
In New York. 

Prlor to May 12, 1916, it had been the custom of Mills & Gibb to forward to 
the bank, f rom time to time, checks to be credited to its account with the 
bank, but such checks, prlor to May 12, 1916, had been, in each case, checks 
drawn by Mills & Gibb on Chemical National Bank of New York and payable 
to the order of Merchants' National Bank of Providence. The forwarding on 
May 12, 19il6, of the 51 checks drawn by customers of Mills & Gibb on vari- 
ons banks, payable to the order of Mills & Gibb and indorsed by the latter to 
the order of the Merchants' National Bank of Providence, was the flrst in- 
stance of the forwarding by Mills & Gibb to the bank of checks of this charac- 
ter. The bank claims that it was entitled to offset the amount of the pro- 
ceeds of collection of the checks agalnst the indebtedness of Mills & Gibb to 
it upon the notes, while the receivers claim that the bank was not entitled to 
make the offset, but is liable to pay to the receivers the full amount of the 
proceeds of collection of the checks less exchange charges. 

No question of fraud is involved and, as the proceeding was in equity and 
not In bankruptcy, no question of preferential payment arises. 

Henry Root Stem, of New York City, for receivers. 

William R. Dorman, of New York City, for Merchants' Nat. Bank. 

MAYER, District Judge (after stating the facts as above). [1] 
Preliminarily it may be stated that the bank has a gênerai lien or title 
to the checks by virtue of the indorsement and mailing prior to the 
appointment of receivers in this jurisdiction, irrespective of the physi- 
cal receipt by the bank unless the appointment of receivers intermedi- 
ate between the time of the physical mailing and the time of the phy si- 
cal receipt gave the right of possession to the receivers in New York, 
and that, in such case, the bank would hâve the right to offset the pro- 
ceeds of the checks against the overdue notes of Mills & Gibb. Fur- 
ther, the receivers appointed in New York and the ancillary receivers 
aî)pointed in Rhode Island in this equity conservation proceeding were 
ordinary receivers, governed by ordinary equity principles, and at the 
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time in question there was not any transfer of title of the assets of 
Mills & Gibb to tlie receivers, and the receivers had the right oî pos- 
session upon their appointment, only to those assets of which Mills 
& Gibb then had title. 

Varions contentions are made by each party, but it is necessary to 
consider only the effect, in law, of the mailing of the checks prior to 
the appointment of receivers in the main proceeding in New York. 

Many cases hâve been cited by counsel relating to the mailing of 
letters, but diligent search bas failed to disclose any case which may 
be said to be directly in point. In crîminal cases, whether hère or in 
England, the statute, asserted to hâve been violated, usually sets forth, 
with reasonable précision, under what circumstances an ofifense is 
committed. The ultimate purpose sought to be accomplished under 
those statutes is the prévention of interférence with the mails and the 
préservation of the integrity of the post office system, and therefore, 
cases like Regina v. Jones, 4 Cox Crim. Cases, 198, and United States 
V. Nutt, 27 Fed. Cas. No. 15,904, p. 206, are not of much service. 

[2] Référence is made to the régulations established by the Posl 
Office Department of the United States, whereby under certain cir 
cunistances the department, in its discrétion, may décide to return a 
mailed communication to the sender. But such régulations, and the 
opinions of Attorneys General in respect thereof, are irrelevant to the 
question hère concerned because, in this case, it is conceded that the 
sender intended that the transit of the mailed matter should be unin- 
terrupted until destination was reached, and because, in point of fact, 
that intention was carried out and the sender did not in any manner 
seek to recall the mailed matter, but by its conduct disabled itself 
from exercising any dominion or authority over the mailed matter 
once that it had been placed in the custody of the Post Office Depart- 
ment for transmission to address of destination. 

It may well be that interesting questions would arise if tRe sender 
had recalled its letter and the Post Office Department had returned 
the letter before it reached its intended destination. That, however, 
is not this case. Some of the cases cited speak of the Post Office 
Department as an agent, but I am inclined to think that that is rather 
a loose way of designating the position and function of the department 
in a case such as this. The department is the instrumentality whereby 
the mailed matter proceeded forward, but it is in a sensé as inanimate 
as if there stretched direct from the office of Mills & Gibb to the of- 
fice of the bank in Rhode Island a mailing tube, and by some pneu- 
matic device some one in Mills & Gibb had started this letter through 
the tube and it had corne out at the other end at the window of the 
receiving teller of the bank. 

If this illustration of the tube is kept in mind, the question seems 
to become simplified, as is often the case where simple illustrations 
are employed. The basic question in the case is, When did Mills & 
Gibb lose control of thèse checks? and the answer is, The moment 
they were placed in the mail. In that connection it must be empha- 
sized and remembered that the intention of Mills & Gibb is the con- 
trolling fact in this case. That intention was to part forever with pos- 
session of thèse checks, and to cause them to go forward without in- 
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terference by Mills & Gibb, or anybody else, until they reached their 
destination. In view of the stipulated facts it is a fair presumption 
that those checks would be accepted, but, whether a presumption arose 
or not, the checks were in fact accepted. 

[3] I cannot see that the fact that payment was made by Mills & 
Gibb to this bank for the first time in this way involves the principle 
hère considered, or in any manner affects the right of the bank, nor 
am I able to see how the bank is aflfected by the fact that it took some 
days to collect upon thèse checks. The vital point is that Mills & 
Gibb, by their own act and in accordance with their own intention, 
relinquished and lost possession of thèse checks about noon, May 12, 
1916, and that Mills & Gibb and the receivers (in addition to any other 
reasons which may be advanced) for this reason never had the right, 
at any time after noon of May 12, 1916, to the possession of thèse 
checks. Entertaining this opinion, the claim of the bank must pre- 
vail. 

I hâve noted below a few cases which, by analogy, may be of some 
service.* 



EIEGEL V. HIGGINS et al. 

Pi.strlct Court, N. D. Californla, First Division. May 9, 1917.) 

No. 10083. 

1. Masteb and Servant ®=3351 — Workmen's Compensation Act — Election 

OF Eemedy. 

Where, wlthout any agreement or détermination by any state tribunal, 
an Injured seaman was paid and accepted the proper amount under ttie 
Californla Workmen's Compensation Act (St. 191:5, p. 279, as amended by 
St. 1915, p. 1079) for the fevr vsreeUs for which he was alile to produce a 
physiclan's dlsability certificate^ but was paid nothlng for the temporary 
partial dlsability foUowing the perlod for which he was paid, though his 
inabillty to perform work to which he was accustomed endured much long- 
er, there was no such élection to take compensation under the statute as 
precluded the recovery of damages In admlralty. 

2. Mastee and Servant @=>.'3Sô(1) — Personal Injuries — Evidence. 

In a suit In admlralty by an Injured seaman, who had recelved the 
amount of compensation prescribed by the Californla Workmen's Compen- 
sation Act for a few weeks, évidence held to show that hls Inabllity to 
perform the work to which he was accustomed endured much longer. 

3. Mastee and Servant <g=3382 — Workmen's Compensation Act — Release — 

Seaman. 

An injured seaman, recelvlng compensation prescribed by the Californla 
Workmen's Compensation Act for a few weeks without agreement or dé- 
termination, was not precluded from suing in admlralty by a provision 
In a receipt signed by him that he thereby released the steamer and Its 
owners from ail further llabllity, where he supposed he was only signing 
a receipt for the money then recelved, had no intention of releasing the 

1 Note.— Barrett v. Dodge, 10 R. I. 740, 19 Atl. 530, 27 Am. St. Rep. 777 ; 
Trego V. Cunningham, 267 111. 367, 108 N. E. 350; Klrkman & Luke v. Bank 
of America, 2 Cold. (42 Tenu.) 397 ; Keimedy v. Kennedy Corporation, 32 
Mise. Rep. 480, G6 N. Y. Supp. 225; Coœmonwealth v. Wood, 142 Mass. 462, 8 
N. E. 432; Greene, Rec'r, v. Jackson Bank, 18 R. I. 779, 30 Atl. 983; Securlty 
Bapk of Minn. v. N. W. Fuel Co., 58 Minn. 141, 59 N. W. 987. 
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ship or Its owners, and Immedlately Insisted on somethlng more being 
done abolit his injuries, especially as releases by seamen are never con- 
clusive, except wheii made Ijnowingly and intentionally ànd wlth a full 
understanding of the situation. 

4. Masteb and Servant i@=3361 — Woekmen's Compensation Act — Biteot on 

Othek Remédies. 

Tlie Oalifornia Workmen's Compensation Act cannot and does not de- 
prive an in.iured seaman of his riglit of action in the admiralty court for 
daihages for injuries caused by the négligence of the shipowner in pro- 
viding defective appliances. 

5. Masteb and Servant <s=351 — Wobkmen's Compensation Act — ^Election 

OF Remedy. 

In view of the provision of the Califomia Workmen's Compensation Act 
that compensation pursuant tliereto shall be the exclusive remedy against 
the employer for injury, if an injured seaman subjects himself to the 
State ti'ibunals, and claims and receives the amount awarded under the 
act, or if by agreement fairly entered into the amount to be paid under 
the act is fixed, and he accepts it wlth full knowledge of the estent of his 
injuries, he cannot later maintain an action in admiralty for the same 
injuries. 

In Admiralty. Libel by W. C. F. Riegel against Charles H. Hig- 
gins and others. Judgment for libelant. 

F. R. Wall, of San Francisco, Cal., for libelant. 
Ira A. Campbell and McCutchen, Olney & Willard, ail of San 
Francisco, Cal., for respondents. 

DOOLING, District Judge. On May 23, 1916, libelant, a seaman, 
was injured by a blow on the head on board the steam schooner Coas- 
ter, because of a defective appliance used in loading lumber thereon. 
The injury was received at Prescott, Or. Libelant shipped on board 
said schooner at San Francisco for a voyage to Portland, thence to 
San Pedro, and thence back to San Francisco. On the arrivai of the 
vessel at San Francisco, he went to the Marine Hospital, where he 
was treated for some weeks. During this period and in the early part 
of June he went to the owners' office and saw Capt. Higgins, the port 
captain, and asked what he was going to do, because he (libelant) had 
got hurt on one of his vessels. Capt. Higgins sent him to the insur- 
ance office. He went there, and told the insurance people that he 
was hurt, and that Capt. Higgins had sent him there to see them, and 
asked, "What are you going to do about me?" He was told to get a 
certificate from the marine doctor and come up there and get his 
compensation money. He got the certificate and returned, and was 
paid by the insurance company the sum of $12.65. This was June 
19th. Before the money was given him he signed a receipt in the fol- 
lowing terms: 

"Received from M. Thompson & Co., twelve ««/loo dollars, being compensa- 
tion for injury received on steamer Coaster on May 23, 1916 ; said compensa- 
tion being for one week, from June 12, 1916, to June 18, 1916, both inclusive." 

He returned to the insurance company's office on June 26th and re- 
ceived $12.65 for the week ending June 25th, and gave a receipt in the 
same form as the above. On July 3d he received $12.65 for the week 

^=3For otber cases see aame toplc & KBY-NUMBBR in ail Key-Kumbered Digests & Indexes 
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ending July 2d, and on July lOth he again received $12.65, and gave a 
receipt in the identical f orm with the above, with the added words : 

"And In considération tliereof, I hereby release the steamer Coaster and 
owners from ail further liability for said Injury." 

When receiving thèse various payments he was told: 
"This Is what you get under the compensation law." 

When he signed the final receipt and release, he says that he did not 
know there was any différence between it and the receipts that he 
had previously signed; that he did not read them over. After the last 
payment, however, they told him that that was ail, and that he did not 
hâve to corne back any more. He then went immediately to see Capt. 
Higgins again, and asked of him : 

"What are you golng to do with my case? I am not properly flxed, and I 
hâve got to hâve somethlng done to my head, so I wlll be the same as before ; 
you hâve got to give me somethlng for the tlme I was ashore." 

Capt. Higgins said: 

"Well, I couldn't do nothlng'for you; I got my men Insured; it is not in 
my power." 

And he sent him back to the insurance company, where he was 
again told that he was finished in that office, and that they had nothing 
to do with him any more. At no time was he told that he was getting 
any pay for the sufferings he had endured, but he was several times 
told, to use his own words : 

"They just told me I got my compensation, what I was supposed to get by 
the law." 

There is no claim that any fraud was practiced on him, nor any 
proof that he did not know what was meant by "compensation money," 
or by "this is what you get under the compensation law." The com- 
pensation law referred to is the California Workmen's Compensation 
Act, which provides for a comprehensive scheme for the compensa- 
tion of employés injured in the course of their employment, without 
regard to any question of négligence on the part of the employer. The 
amount of such compensation is a certain percentage of the average 
weekly eamings of the employé, to be paid during the period of dis- 
ability. The amount received by libelant was correctly estimated for 
the period covered by the payments in accordance with the provisions 
of this act, and payments were stopped when he could no longer fur- 
nish a certificate of disability from the doctor. The act in question 
provides that: 

"Mabllity for the compensation provided by this act, in lieu of any other 
liability whatsoever to any person, shall, without re.eard to négligence, exist 
against an employer for any Personal in.1ury sustained by his employés arising 
out of and in the course of the employment. » • * Where such conditions 
of compen.satiou exist, the right to recover such compensation pursuant to the 
provisions of this Act, shall be the exclusive remedy against tlie employer for 
the in jury." St. 1Ô13, p. 283, § 12, as amended by St. 1915, p. lOSl, § 2. 

The défense to this action is twof old : (1) That libelant, having ac- 
cepted compensation under the California statute, cannot now claim 
damages for the same injury in the admiralty court. (2) That for a 
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fair considération, and without any fraud practiced upon him, he has 
released respondents from ail fmther liability. 

[1-3] The question of the applicability of the Workmen's Compen- 
sation Acts of the various states to seamen injured through the négli- 
gence of their employers is one that has not yet been definitely settled. 
The Suprême Court of California has held that the act under consid- 
ération does apply to seamen, so that libelant, so far as the California 
tribunals are concerned, had the undoubted right to claim and recçive 
the compensation for which the act provides. It is to be noted, how- 
ever, that he himself did not make his sélection of remédies. He call- 
ed on Capt. Higgins and asked "vvhat they were going to do for him," 
and was by the captain sent to the insurance brokers, who applied to 
his case the provisions of the California law. He did not go into any 
California tribunal and there hâve his rights determined, but they. 
were determined for him by the insurance brokers. There being no 
proof to the contrary, he must be presumed to hâve known the pro- 
visions of the law under which he was receiving the various payments ; 
and if the payments do represent the fuU measure of respondents' lia- 
bility under that law, I do not think libelant, after exhausting his claim 
for compensation, in the face of the statutory déclaration that "the 
right to recover compensation under the provisions of this act shall be 
the exclusive remedy against the employer for the injury," could be 
permitted thereafter to claim damages for the same injury. But as 
above stated the amount of compensation to which he was entitled was 
never fixed by any tribunal, and never by any agreement between the 
parties. So long as they paid him, he accepted the payment; when 
they ceased to pay him he immediately claimed : 

"I am not properly flxed, and I hâve to hâve something done to my hend, so 
I wlll be the same as before." 

The évidence shows that he shipped on the steamer Helaine on Julv 
19th and was compelled to leave her on August 2d because he could not 
stand the work; that when he bent down his head ached and he got 
dizzy and his nose started to bleed. He then shipped on the Wil- 
lamette on August 20th, and made one trip on her, and was compelled 
to leave her for the same reason. He remained ashore about a month, 
was again treated by the doctor, and then shipped on board the Van- 
guard, where he worked for about six weeks. He then remained on 
shore for five or six weeks, because of pains in the head, and then 
shipped on the Alcatraz, which he was compelled to leave because, as 
he testified : 

"I had headaches; I eould not stand hard work; Jt affected me toc much." 

At the time of the trial on March 12, 1917, he testified : 

"I got headaches sometimes if I bend over ; if I ta.lk miich, like novv, I get a 
headache. I liave got a headache right now; funny feellngs in my head you 
know, kind of humming in tliere ; sometimes in the evening I get a pain like 
somebody shooting a knife right across ray right eye." 

I think it is fairly évident that libelant did not receive the full 
• amount of compensation to which he was entitled, even under the Cali- 
fornia act, when he accepted the four payments of $12.65, amounting 
in ail to $50.60, even if we add thereto the amount, $15.25, paid by the 
241 F.— 46 
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owners to his doctors. The act provides that, if the accident causes 
temporary total disability, the injured employé shall receive 65 per cent, 
of his average weekly earnings during the period of such disability, 
and, if the accident causes temporary partial disability, 65 per cent, of 
the weekly loss in wages during the period of such disability. He has 
received only 65 per cent, of his earnings for a period of four weeks, 
although his inability to perform the work to which he was accustomed 
has endured niuch longer. My conclusion on this branch of the case 
is that libelant is not precluded from prosecuting this action by reason 
of his having accepted the compensation paid him, because he did not 
receive ail the compensation to which he was entitled, and because tlie 
amount to be received by him was neither fixed by any tribunal nor by 
agreement, but solely by the insurance brokers. Nor is he precluded 
by the acquittance which he signed at the time of the last payment, be- 
cause he supposed he was only signing a receipt for the money then 
received, and had no intention of releasing the ship or its owners from 
further liability. The best évidence of this is the fact that he immedi- 
ately again went to the owners from the office of the insurance brokers, 
upon being told that he need not come there again, and made complaint 
that he was not yet well, was not yet "properly fixed," and asked, 
"What are you going to do with my case?" Releases by seamen are 
never conclusive, except when made knowingly and intentionally, and 
with a fuU understanding of the situation. 

[4, 5] Respondents, and very properly, urge upon the considération 
of the court the uncertainties and injustices to which shipowners may 
be subjected if they are compelled to answer in the admiralty court 
after having paid to an injured employé the compensation provided 
for by the Workmen's Compensation Act. I am of the opinion, hov/- 
ever, that this act cannot and does not deprive the seaman of his right 
of action in the admiralty court for damages for injuries caused by the 
négligence of the shipowner in providing defective appliances. But if 
the injured seaman shall, as he may, subject himself to the state tribu- 
nals, and claim and receive the amount awarded under the act, or if by 
agreement, f airly entered into, the amount to be paid under the act is 
fixed, and he accepts it with full knowledge of the extent of his inju- 
ries, he should not later be permitted to maintain an action for the 
same injuries. But where, as hère, the amount has been fixed by the 
employer, and not by any tribunal or agreement, and is not adéquate, 
the seaman may pursue his remedy in the admiralty, and, if success- 
ful, the amount already received by him will be credited upon the 
amount of the judgment entered. 

In the présent case the libelant for his injuries will be awarded the 
sum of $1,200, and for wages the sum of $9.16, making a total of $1,- 
209.16, together with costs of suit. Upon this amount will be credited 
the sum of $50.60 already received, and judgment will be entered for 
the sum of $1,158.56 and costs. 
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In re JONASSON. 
(District Court, D. Maryland. April 28. 1917.) 

1. ALIENS <©=361 — NATDBALIZATION PeESONS ENTITLED — AlJEN Enemies. 

As bearing on the right to naturallzatlon, a person born in Scbleswig 
after Its annexation by Prussia is a. German subject and an alien enemy, 
though of Swedish and Danlsh descent. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 119-122.] 

2. Aliens ®=361 — Nattjralization — Persoxs Entitled — Alien Ememîer. 

Rev. St. § 2171 (Comp. St 1916, § 4362), flrst passed In 1802, provides 
that uo subject of auy eountry witb whieh the United States is at war at 
the time ot his application shall be admitted to cltizenshlp. A furthei 
provision, adopted In 1813, authorized the naturalization during the con- 
tinimnee of the then vi'ar with Great Britain of persons who had made 
their déclaration of intention before the breaking eut of such war. When 
the law was adopted an oral application was made In open court and was 
then acted upon, but.under the présent law a pétition must be filed on 
which the court may not act for at least 90 days. Held, that such péti- 
tion is not the application contemplated by the statute, and an alien 
enemy may not be naturalized though his pétition was filed prior to the 
déclaration of war between his eountry and the United States. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 119-122.] 

Application by Peter Christian Jona.sson for naturalization. Péti- 
tion denied. 

ROSE, District Judge. [1] The applicant for naturalization was 
born in 1882 in Schleswig. He came into the world a German subject 
because as a sequel to the war of 1864 Prussia had annexed his birth- 
place. While his father was a Swede, his mother a Dane, and he in 
blood ani sympathy is Scandinavian, not German, he is in law a sub- 
ject of Wilhelm II, German Emperor, and as a légal conséquence, since 
the 6th instant, an alien enemy. 

[2] Does the law permit his naturalization? By an act first passed 
in 1802, c. 28, 2 Stat. 153, now forming part of section 2171 of the Re- 
vised Statutes (Comp. St. 1916, § 4362) Congress bas declared that 
no alien who is a native, citizen, denizen, or subject of any eountry, 
State or sovereignty with which the United States shall be at war at 
the time of his application, shall be then admitted as a citizen of the 
United States. At that time and for 104 years ^hereafter, application 
for admission to citizenship was made orally in open court, and was 
then and there acted upon. The very statute now to be construed 
recognized this practice by requiring the applicant, at the time of his 
application to be admitted, to take the naturalization oath before the 
court. There can be no question as to what Congress in 1802 had in 
mind. It wished to forbid the naturalization of alien enemies. 

In 1906 the naturalization procédure which had been followed for 
so many years was radically changed, and made far more formai. One 
who bas previously declared his intention to become a citizen, and 
wishes to become one in fact, is now required to file in the clerk's of- 
fice a somewhat elaborate pétition which must be verified by his affida- 

<S=>For other cases see same topic & KBY-NUMBBR iu ail Key-Numbered Digests & Indexes 
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vit and that of two other persons. It may not be acted upon t>y the 
court until at least 90 days hâve elapsed. Is this pétition the applica- 
tion within the meaning of the act of 1802, so that if the petitioner 
was then an alien friend he may be naturalized after war has been de- 
clared between his country and this? Within the last few days in the 
case of United States v. Meyer, the United States Circuit Court of Ap- 
peals for the Second Circuit has answered this query in the affirma- 
tive. Tliat décision is not technically binding in this circuit, yet even 
tliough I find my own views to the contrary supported by the dissent- 
ing opinion of Judge Hough, it is only after great considération that 
I can justify myself in declining to follow it. I hâve no doubt that 
what Congress, 115 years ago, wished to prevent was the naturalization 
of subjects of powers with which we were then at war. Under the 
practice then prevailing this end could be as well attained by saying 
tliat no one should be naturalized upon an application made in war time 
as it could be by the use of any other language. The act says, in effect, 
that no one who was an alien enemy at the time of his application shall 
be then admitted. The application and the admission are spoken of as 
simultaneous, as they in fact were then and for more than a century 
afterwards. The fact that in 1906 Congress saw fit to provide a more 
elaborate system of naturalization procédure does not even tend to 
show that it changed its mind as to the unwisdom of naturalizing alien 
enemies. 

It is true that in 1813 Congress provided that persons who had made 
their déclaration of intention before the breaking out of the then exist- 
ing war with Great Britain might be naturalized during the continu- 
ance of that war. The Circuit Court of Appeals for the Second Cir- 
cuit thought this indicated that the fédéral Législature had altered its 
views as to the fundamental question of national policy involved. Is 
it not more in harmony with the ordinary rules of statutory construc- 
tion to conclude that Congress merely wished, because of spécial cir- 
cumstances then existing, to except that particular war from the rule 
which it still wished ordinarily to prevail ? 

Naturalization confers privilèges and imposes obligations. Con- 
gress may hâve forbidden naturalization during war time of the sub- 
jects of our enemies because it did not think it altogether safe for us 
then to give them the rights of citizens. If such was its dominant pur- 
pose, it may be argued that ail it wished to do was to make sure that no 
alien enemy should b'ecome a citizen unless he had sought that privi- 
lège before he could see that we would speedily be at war with the land 
of his nativity. If so, it may be said that the important date would be 
that upon which he asked for his final papers, rather than that upon 
which the court granted them. Even so, it may be answered that an 
alien does not become a citizen until he takes the naturalization oath. 
Before his status is thus definitely changed he is at liberty at any time 
to abandon the prosecution of his pétition. Until that moment, whether 
he shall or shall not go any further with it is absolutely within his con- 
trol. Among the pétitions assigned for hearing on the same day with 
that now under considération, was one of an educated gentleman, a 
clergyman of the Roman Catholic Church. He is a German subject 
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He declined to prosecnte his case because he had learned that under 
the German law he would lose, not only any property he now has in 
that Empire, but ail capacity ever to inherit any there. In refusing to 
go further he was absolutely within his rights. After the 3d of Feb- 
ruary, 1917, when we broke off diplomatie relations with Germany, war 
was obviously probable. Any one who, for any improper purpose, 
wished in the event of war to be clothed with the privilèges of Ameri- 
can citizenship could then hâve filed his pétition and hâve prosecuted it 
or refrained from so doing as subséquent events dictated. 

But Congress may hâve been inspired by still other motives. In 
view of certain principles of international law then and now generally 
accepted, it may hâve been unwilling to permit an alien enemy during 
time of war to assume the obligations of a citizen. As the late Mr. Jus- 
tice Miller pointed out, an alien born remains an alien until he has been 
completely naturalized, even although he has resided in this country 
many years, declared his intention to become a citizen, and voted, when 
the State Constitution permitted those in his situation so to do. Lanz 
v. Randall, 14 Fed. Cas. 131. 

Although in the Draft Act of March 3, 1853, such persons were de- 
clared liable to compulsory service, Président Lincoln felt constrained 
to give them 65 days to leave the country, if they were unwilling to 
serve. Wheaton's International Law, 248. 

After an alien takes the final oath of naturalization he becomes lia- 
ble to ail the burdens of citizenship. He may be drafted into our ar- 
mies. If he is, what will be his status if captured by the forces of his 
former sovereign. Prior to 1802, and for many years afterwards, 
courts and text-writers, as well those of this as other countries, ques- 
tioned or denied the right of any man to change his allegiance of na- 
tivity, without consent of his sovereign. The Court of King's Bench, 
as late as 1903, unanimously decided that any one who after war breaks 
out between his country and another becomes naturalized in the latter, 
can, if captured by his former sovereign, be lawfully tried and pun- 
ished as a traiter. He could not change his allegiance after the out- 
break of war. Rex v. Lynch, Law Reports, First King's Bench 1903, 
444. And that décision was made in the face of the fact that the stat- 
ute law of the United Kingdom permitted a British subject to be natu- 
ralized abroad. The court said that such enactments were intended to 
apply only when the country of his birth and that of his choice were 
at peace. May not Congress hâve intended to make sure that no alien 
born should be placed in any such position ? The unwillingness to per- 
mit him to change during war time from an alien to a citizen may rest 
on other grounds than mère tenderness for him. His former sovereign 
might believe himself justified in treating him as a traitor. We havmg 
admitted him to our citizenship might feel in honor bound to protect 
him as if he had been native born. How could we do so except by those 
retaliations which provoke an ever-widening circle of barbarous re- 
prisais. Congress may hâve wished to make sure that no such situa- 
tion would arise. 

What is certain is that in 1802 it in practical effect forbade the nat- 
uralization of an alien enemy in war time. There is no reason to GUp- 
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pose that when in 1906 it altered the naturalization procédure it had 
in mind any change in this century-old policy. 

Having corne to this conclusion I would not be justified in admit- 
ting the applicant to citizenship. In particular cases this construction 
will be embarrassing to individuals and perhaps to classes. One of the 
applicants for naturalization hère to-day is a Pôle in blood and f eeling. 
He passionately dénies that he is a German. When he was asked 
whether he had not been born in Posen and was not in conséquence a 
subject of the German Empire, he answered : "Posen does not belong to 
Germany. Prussia stole it." It is to be hoped that either by a décision 
of the Suprême Court or a declaratory act of Congress ail room for 
différence of opinion as to the proper construction of section 2171 will 
speedily be removed. 

The order of the court will be that the hearing of the applicant's pé- 
tition for naturalization be not now proceeded with, unless he wishes to 
appeal, in which latter event an order refusing to naturalize will be 
entered. 



WELLS FAKGO & CO. v. CUNEO. 

(District Court, S. D. New York. February 10, 1917.) 

OoxiBTs ^=>289 — JuKiSDiCTiON OT Fedeeal Couets — Cases Aeisino ttnder 
Fedekal Laws. 

An action for frelght charges on an Interstate shlpment Is an action 
arising under the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 
Stat. 379), wlthin Judiclal Code (Act March 3, 1911, e. 231) § 24, subd. 8, 
36 Stat. 1092 (Comp. St. 1916, § 991, subd. 8), giving the District Court 
original jurlsdlctlon of sults and proceedlngs arlslng under any law 
regulatlng commerce, as every such action is based upon the act Itself, 
plus the rullngs of the Interstate Commerce Commission In flxlng rates. 
[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 830.] 

Action by Wells Fargo & Co. against Frank Cuneo. On motion to 
dismiss. Motion denied. 
See, also, 241 Fed. 727. 

Charles W. Stockton, of New York City (Branch P. Kerfoot, of 
New York City, of counsel), for plaintiff. 

Tipple & Plitt, of New York City (Arthur W. Clément and Wilson 
E. Tipple, both of New York City, of counsel), for défendant. 

AUGUSTUS N. HAND, District Judge. Défendant moves to dis- 
miss this action upon the ground that the court has no jurisdiction. 
The complaint is for $780.70, freight charges. Section 24 of the Ju- 
dicial Code provides that the District Court shall hâve original juris- 
diction of : 

"8. Ail sults and proceedlngs arlslng under any law regulatlng commerce, 
except those sults and proceedlngs exclusive jurisdiction of which has been 
conferred upon the Commerce Court." 

The Interstate Commerce Commission is charged with the enforce- 
ment of the act to regulate commerce. The rates are fixed by the In- 

e=For other cases see same vopic & KEY-NUMBBR In ail Key-Numbered Dlgesls & Indexe» 
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terstate Commerce Commission, and every action to recover freight is 
therefore based upon the act itself, plus the rulings of the Commission 
in carrying out the same. 

It has been said, both in the Suprême Court and the lower fédéral 
courts, in defining what may be regarded as a suit arising un- 
der the Constitution or law of the United States, that a suit does not 
so arise unless it really and substantially involves a dispute or con- 
troversy as to the effect or construction of the Constitution or law. 
Such language, however, is not applicable to cases where the right re- 
lied upon by the person bringing the suit was based upon a fédéral law, 
but to cases where that law was not directly and necessarily the basis 
of the action. 

It is urged that in this action there is no question as to an over- 
charge for freight, and that no question involving the construction of 
the Interstate Commerce Act has arisen. I, however, agrée with the 
opinion expressed by Judge Amidon in the case of McGoon v. North- 
ern Pacific Ry. Co. (D. C.) 204 Fed. 998, that where a fédéral 'law cré- 
âtes a right of action, and "a suit is brought to enforce that right, such 
a suit arises under the law creating the right." Where the complaint 
is based upon a contract between parties that only remotely dépends 
upon fédéral law, the action should be brought in the state court. 

The opinion of Judge Reed in the case of Storm Lake Tub & Tank 
Factory v. Minn. & St. Louis Ry. Co. (D. C.) 209 Fed. 895, is an inter- 
esting discussion, in which the court reaches the opposite view. I 
think, however, the weight of authority and the best-reasoned cases 
support the jurisdiction of the court to entertain this action. McGoon 
V. Northern Pac. Ry. Co. (D. C.) 204 Fed. 998 ; Atch., T. & S. F Ry. 
Co. V. Kinkade (D. C.) 203 Fed. 165 ; Illinois Cent. R. R. Co. v. Segari 
(D. C.) 205 Fed. 998; Smith v. Atch., T. & S. F. Ry. Co. (D. C.) 210 
Fed. 988; Alabama, etc., Ry. Co. v. American Cotton Oil Co.. 229 Fed. 
11, 143 C. C. A. 313. 

The motion to dismiss is denied. 



WELLS FAEGO & CO. y. OUNEO. 
(District Court, S. D. New York. April 9, 1917.) 

1. Courts <®=596(1) — Précédents — Décisions or Same Court. 

Where the District Court's jurisdiction Is doubtful, comlty and unl- 
formlty of décision requires that a décision of a différent judge of the 
same court shall be folio wed. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 325, 327, 334.] 

2. Cabriees <S=>194 — Chabges — Pebsons Liable. 

The agreement by a carrier with a shipper that It would collect Its 
transportatlon charges from the consignée, and from no other person, diU 
not prevent recovery from the shipper; the gênerai rule belng that tht 
consigner is primarily liable. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. i§ 870-872.] 
®=>For other cases see same toplc & KEY-NUMBSR m ail Key-Numbered Digesis & Indexes 



(28 241 FEDERAL EEPOETEE 

3. Cakriers <g=5l94 — Charges — Persons Liable. 

Where a consignée refuses to pay transportatlon charges, an. Interstate 
carrier may lools to the shipper, and is not required to sue the consignée. 
[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 870-872.] 

4. Carriers ©=3196 — Charges — Actions — CouNTERCLAni. 

Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380, as amended by Act .Tune 29, 
1906, c. 3591, § 2, 34 Stat. 586 (Comp. St. 1916, § 8569), prohibitlng any 
carrier from charging, coUectlng, or recelving a greater, less, or différent 
compensation than the rates and charges specified in its tariffs filed, ajid 
prohlbiting the refund of any portion thereof, in any manner or by any 
device, does not prevent a counterclaim by a shipper for damages to the 
shipment In the carrier's action for Its transportation charges. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 879-887.] 

At Law. Action by Wells Fargo & Co. against Frank Cuneo. On 
demurrer by plaintiff to the fîrst affirmative défense and to the coun- 
terclaim, and on motion by défendant to dismiss for want of jurisdic- 
tion. Motion denied, demurrer to separate défense sustained, and de- 
murrer *to counterclaim overruled. 

See, also, 241 Fed. 726. 

Charles W. Stockton and Branch P. Kerfoot, both of New York 
City, for plaintiff. 

Arthur W. Clément and Wilson E. Tipple, both of New York City, 
for défendant. 

MAYER, District Judge. The action is by plaintiff express Com- 
pany to recover express charges on a shipment made by défendant 
through plaintiff from New York to San Francisco. The complaint 
allèges that plaintiff is a common carrier engaged in Interstate com- 
merce, has duly filed its schedules of rates with the Interstate Com- 
merce Commission, the delivery of the shipment in question by de- 
fendant to plaintiff at New York, the transportation of the shipment 
to San Francisco, and its delivery to the consignée. It also allèges de- 
mand upon the consignée for payment of the express charges and the 
consignee's refusai to pay same, and demand upon the défendant for 
payment of said charges and the refusai of défendant to pay same. 

The answer interposes several déniais, and then sets up as a separate 
défense the allégation that the plaintiff agreed to collect its charges 
from the consignée and from no other person. The answer also sets 
up as a further défense, and by way of counterclaim, allégations that 
the shipment was negligently damaged by the plaintiff while in the 
plaintiff 's possession, and demands judgment for such damage. 

Plaintiff has demurred to the separate défense, and to the matter 
pleaded as a further défense and by way of counterclaim. 

There is diversity of citizenship, but, as the amount involved is only 
$780, défendant attacks the jurisdiction of the court, and asserts that 
the action does not fall under section 24 of the Judicial Code, which 
provides in part as f ollows : 

"8. AU suits and proceedings arising under any law regulatlng, commerce, 
except those suits and proceedings exclusive jurisdiction of which has been 
conferred upon the Commerce Court, Act March 3, 1911, c. 231, 36 Stat 1092 
(Comp. St. 1916, § 991 [S])." 

<£==>For other cases see same topio & KEY-NUMIiBR in ail Key-Numberea Digests & Indexe» 
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[1] 1. Jurisdiction. Judge Augustus N. Hand heretofore decided 
this question adversely to défendant. See opinion dated February 10, 
1917, 241 Fed. 726. Défendant now calls attention to the opinion, 
dated February 16, 1914, of Judge Ward, sitting in District Court, 
in Orr v. Baltimore & Ohio Railroad Co., 242 Fed. 608, and to 

Yazoo Ry. Co. v. Zemurray, 238 Fed. 789, C. C. A. (C. C. A. 

5th Circuit). 

There is not a uniformity of opinion on this subject, and Judge 
Hand, after weighing the authorities, concluded that the better rea- 
soning sustained jurisdiction. He has informed me that he considered 
Judge Ward's opinion, but as Judge Ward did not positively pass on 
the question, but merely held that "the décisions make it very doubtful 
whether the suit does arise out of a law of the United States, within 
the meaning of section 24, subdivision 8, of the Judicial Code." Judge 
Hand, by independent investigation, arrived at his conclusion. In 
Yazoo Ry. Co. v. Zemurray, supra, the court, as in the case before 
Judge Ward, could place its décision on other grounds, and so, refer- 
ring to the question of jurisdiction, it stated: "* * * We doubt 
the jurisdiction of the court. * * * " As the question is doubtful, 
and as I am not clearly convinced that this court lacks jurisdiction, 
comity and uniformity of décision in the same court require that I 
should follow Judge Hand, and consequently this motion is denied. 

[2, 3] 2. Demurrer to Separate Défense. Briefly summarized, this 
défense sets forth that the shipment was "delivered by the défendant 
and accepted by the plaintifif under a lawful agreement that the plain- 
tifï vi^ould coUect its lawful charges for transporting the same from 
the consignées thereof and from no other persan." This défense can- 
not avail défendant under Atlas S. S. Co, v. Columbian L,and Co., 102 
Fed. 358, 42 C. C. A. 398; Portland Flouring Mills Co. v. British & 
Foreign Marine Ins. Co.,J30 Fed. 860, 65 C. C. A. 344; Jobbitt v. 
Goundry, 29 Barb. (N. Y.) 509; Central Railroad of New Jersey v. 
MacCartney, 68 N. J. Law, 165, 52 Atl. 575 ; and other cases unneces- 
sary to cite. 

"The rule is that the consigner is the party primarily Hable for the pay- 
ment of the freight, and this rule is enforced, independent of the question 
whether the consigner is the owner, and regardless of the question whether 
the payment of frelglit is secured by a lien on the cargo, because the eon- 
slgnor is the party for whom the service is performed." Portland Flouring 
Mills Co. V. British & Foreign Marine Ins. Co., supra. 

It is urged, however, that the défense is good because, inter alia, the 
complaint allèges merely that the consignée has refused to pay, and 
does not allège that the charges cannot be collected from the consignée. 
This refusai, if anything, makes the plaintiff 's case stronger. It was 
the duty of plaintiff, as a carrier in Interstate commerce, to collect the 
charges, and, if the consignée will not pay, plaintiff is not called upon 
to sue the consignée, but may look to the shipper. 

Demurrer sustained. 

[4] 3. The demurrer to the counterclaim is interposed on the 
ground that, in an action by an interstate carrier to recover its charges, 
a défendant cannot counterclaim for damages to the shipment, because 
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the Interstate Commerce Act requires the carrier to collect its lawful 
charges and to accept only money in payment. The act to regulate 
commerce, approved February 4, 1887, as amended, provides (section 
6) as f ollows : 

"No carrier, unless otherwise provlded by this act, shall engage or partlci- 
pate in tlie transportation of passengers or property, as deflned in this act, 
unless the rates, tares, and charges upon which the same are transported by 
said carrier hâve been filed and published in accordance with the provisions 
of this Act; nor shall any carrier charge or demand or collect or receive a 
greater or less or différent compensation for such transportation of passengers 
or property, or for any service in connection therewith, between the points 
named in such tariffs than the rates, fares, and charges which are specifled in 
the tariff flled and in efCect at the tlme ; nor shall any carrier refund or remit 
in any manner or by any device any portion of the rates, fares, and charges so 
specifled, nor extend to any shipper or person any privilèges or facilities in 
the transportation of passengers or property, except such as are specifled in 
such tariffs: Provlded, that wherever the Word 'carrier' occurs in this act It 
shall be held to mean 'common carrier.' " 

See Louisville & Nashville Railroad Co. v. Mottley, 219 U. S. 467, 
31 Sup. Ct. 265, 55 L. Ed. 297, 34 h. R. A. (N. S.) 671 ; Chi., Ind. & h. 
Ry. Co. V. United States, 219 U. S. 486, 31 Sup. Ct. 272, 55 L. Ed. 305. 

In support of the demurrer, plaintiff cites Illinois Central R. Co. v. 
W. L. Hoopes & Sons et al. (D. C.) 233 Fed. 135, and Chicago & N, 
W. Ry. Co. V. Stein Co. (D. C.) 233 Fed. 716. I regret that I am un- 
able to foUow thèse cases, and it may be pointed out in passing that I. 
C. C. Conférence Ruling No. 48, ref erred to in the Hoopes Case, supra, 
bas been withdrawn since that décision. 

That défendant would hâve the right to begin an independent action 
to recover for damages to the shipment cannot be denied. It may v/eW 
be that the parties cannot compromise out of court, but I need not pass 
on that question. It must be assumed that, when litigants come into 
a court, they are submitting a real controversy for détermination, not 
by themselves, but by and before a tribunal created and organized for 
that purpose. It cannot be presumed that the parties will deceive the 
court, and thus subject themselves to serious conséquences, nor that 
they will compromise the litigation as a mère device to évade the In- 
terstate Commerce Act, and thereby subject themselves to its penalties. 

The provisions of the act in question were never intended to deprive 
a shipper or consignée of his lawful remédies against the carrier for 
such breaches or wrongful acts as the carrier may hâve committed. 
The policy of the law is to settle germane disputes in one litigation, 
and this counterclaim fully accords with the New York practice in 
that regard. When the carrier has found a défendant in one jurisdic- 
tion and has brought its action there, it would be most unjust to force 
such a défendant to go to another jurisdiction to assert his rights and 
claims in an independent action ; and if, on the other hand, both par- 
ties are in the same jurisdiction, it would be the height of absurdity 
to require two actions to be brought where the controversy could be 
disposed of in one. Obviously, if the parties intended to évade the 
statute by an unlawful compromise, they could do it as easily by the 
médium of two lawsuits as they could in one. 

So that really what the contention comes down to is that the shipper 
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would be deprived of his rights ; for, if the right to counterclaim for 
damages is denied to him, I cannot appreciate any theory on which he 
could be permitted to assert precisely the same claim for damages in an 
independent lawsuit. Indeed, such a construction as plaintiff hère 
urges would give to carriers, under some circumstances, an undue ad- 
vantage, and might readily work an injustice upon shippers and con- 
signées never contemplated by the statute. 

The demurrer to the counterclaim is overruled. Submit order on 
two days' notice. 



THE SYLVAN GLEN. 

(District Court, E. D. Pennsylvania. May 7, 1917.) 

No. 41. 

Maritime Liens ®=>21 — Repaibb — Authoeity of Personb Obdering Repaies. 

TJnder Act June 23, 1910, C. 373, § 3, 36 Stat. 605 (Comp. St. 1916, § 
7785), providing, relative to liens for repairs, supplies, etc., that nothing 
tlierein shall confer a lien when the furnisher knew, or by reasonable dili- 
gence could hâve ascertained, that under a charter party, the party or- 
dering the repairs or supplies was without authority to bind the vessel, a 
party furnlshing repairs on a charterer's order veas not entitled to a lien, 
where it knew of the charter, and by reasonable diligence could hâve 
learned of a provision under which the charterer had no authority to 
bind the vessel, though It acted in the good-faith bellef that the vessel 
was liable. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. § 26.] 

In Admiralty. Libel by the John Baizley Iron Works against the 
steamship Sylvan Glen. On trial hearing on libel, answer, and proof s. 
Libel dismissed. 

Howard M. Long, of Philadelphia, Pa., for libelant. 
Edward J. Mingey and H. Alan Dawson, both of Philadelphia, Pa., 
for respondent. 

DICKINSON, District Judge. The ruling of this case turns upon 
a .very narrow point. The libel as filed is under the provisions of the 
act of June 23, 1910, and was filed for furnishing repairs to the re- 
spondent vessel. The owner of the vessel is the Gloucester Ferry 
Company. The work was not donc upon the order of the owner, or 
of any person by it authorized, nor was it donc upon the order of 
the master, or of any persons who, by the provisions of the second 
section of the act, are presumed to hâve authority to order repairs 
to the vessel. Before the repairs were ordered the Sylvan Glen had 
been chartered to the Washington Park Amusement Company, which 
had undertaken under the charter party to be at the expense of the re- 
pairs. The charterer had no authority to bind the vessel as between 
the owner and the charterer. Under the provisions of section 3 of 
the act, the libelant has no right of lien if, as the furnisher of the 
repairs, it "knew, or by the exercise of reasonable diligence could hâve 
ascertained," the foregoing stipulation of the charter party. There arç 

<S=3For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexe» 
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other questions of fact raised in the case, but the one fact indicated îs 
décisive of tlie claim, and, if determined against libelant, éliminâtes the 
others as practical questions. 

Upon this crucial point the facts are clear and undisputed that the 
respondent is within the protection of the third section of the act. 
There was quite a little testimony and évidence introduced as to the 
participation of Mr. Rudolph Baizley, the président of the libelant Com- 
pany, in the making of the charter party agreement. He occupied a 
dual officiai relation to the libelant and to the owner, in that he was 
président of the one and a member of the board of directors of the 
other. As a director of the owner company, there is ample basis for 
the finding that he knew, or at least "by the exercise of reasonable 
diligence could hâve ascertained," the terms of the charter party. îlis 
knowledge, however, would bind the libelant company only because of 
his relations to the libelant as its président, and therefore its agent, and 
the libelant might be said to be within the protection of the rule that 
a principal is affected by only such knowledge of the agent as may hâve 
been gained or acquired in the course of the agency. 

It is unnecessary to specifically rule whether this doctrine applies or 
not, because, waiving the knowledge which Mr. Baizley had as a di- 
rector of the owner company, it isi clear that knowledge of the char- 
tering of the vessel came to the officers of the libelant company in the 
course of the business which culminated in the furnishing of thèse re- 
pairs. Among others, the secretary and treasurer of the company, who 
was the executive officiai in charge of its contracts, was told by the 
charterer that the vessel had been chartered. This information was 
confirmed by the officers of the owner when application was made to 
them. Indeed, it is not going too far to find that the libelant knew of 
the char4:er party, and that under its terms the charterer was to be at 
the expense of the repairs. 

Aside frora this, the libelant, knowing of the fact that the vessel had 
been chartered, by the exercise of reasonable diligence could hâve 
learned the terms of the charter party, and could hâve learned that the 
charterer was without authority to pledge the vessel. There is, indeed, 
a frank admission of such knowledge. The fact of knowledge is dis- 
closed by the attitude of the libelant toward the owner and toward the 
vessel. The libelant asked the owner to intercède for it to induce the 
charterer to pay for the repairs. This request, it is true, seems to hâve 
been coupled with an intimation of the supposed right of the libelant to 
assert a lien against the vessel for the repairs. The libelant would 
seem to bave been misled into extending a crédit to the charterer be- 
cause of its mistaken belief that it had the right to look to the vessel 
for the payment of this bill. In this belief, it misjudged its rights, be- 
cause under the third section of the act above referred to, no such 
right of lien could under the facts of this case be asserted. The good 
faith of the libelant in this belief does not change the law. In taking 
the position which it did take, the libelant simply made a mistake as to 
what its rights were. 

There can be no recovery on the facts of this case, and the libel is 
accordingly dismissed, with costs to the owner clairaant. 
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In re GANNON. 

(District Court, S. D. New York. April 19, 1917.) 

Bankeuptct <S=3l43(12) — Peopebty Vesting in Tbustee^Insubance Poli- 

CIES. 

TJnder Bankr. Act July 1, 1898, c. 541, § 70, 30 Stat. 565 (Comp. St. 1916, 
§ 9654), providlng that Insurance policies having a cash surrender value 
payable to the bankrupt, hls estate, or personal représentatives, shall 
pass to the trustée unless such value Is pald or secured to the trustée as 
therein provided, a spécial Industrial policy in favor of a bankrupt's ex- 
ecutors, administrators, or assigns, but issued subjeet to certain restric- 
tions, one of which was that the company might pay to any relative by 
blood or marriage or other person appearlng to it to be equitably entitled 
thereto, did not vest in the trustée, as It was payable to the executors 
and administrators only at the discrétion of the company. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 201.] 

In the matter of John J. Gannon, bankrupt. On pétition to review 
an order of the référée to compel the surrender by the bankrupt of a 
life insurance policy, or in the alternative to pay the alleged cash sur- 
render value to the trustée. Reversed. 

William R. Hill, of New York Citv, for the pétition. 
Théodore H. Friend, Jr., of Nev^r York City, opposed. 

MAYER, District Judge. The bankrupt held a policy of life in- 
surance in the Prudential Insurance Company of America called a 
"spécial industrial policy." 

The. company, by the terms of the policy, "promises to pay 
* * * unto the executors, administrators or assigns" of the insur- 
ed the sura of $500, but the policy "is issued and accepted subjeet to 
the follov/ing restrictions, conditions and agreements. * * * " 

"Second. The company may pay the sum of money insured hereby, to any 
relative by blood, or connection hy marriage of the insured, or to any other 
person appearing to said company to be equitably entitled to the saœe by rea- 
son of having incurred expense in any way on behalf of the insured for his or 
her burial, or for any other purpose, and the production by the company of a 
receipt signed by any or elther of said persons, or of other sultlcient proof of 
such payment to any or either of them .shall be eonclusive évidence that such 
sum has been paid to the person or persons entitled thereto, and that ail 
claims under this policy hâve been fuUy satisfled." 

From the foregoing it will be seen that this policy belongs to that 
class of insurance known as industrial life insurance and is devised 
for the protection of persons of small means. Paragraph 2 discloses 
a wise and beneficent safeguard whereby the insured may be assured 
a décent burial and, because of the words "or any other purpose" 
whereby the company retains large discrétion to reimburse relatives or 
others for proper expenses, such presumably (to illustrate) as might be 
incurred for doctor's or hospital bills. It is consonant with public pol- 
icy that the true intent of so safeguarded a contract of life insurance 
should be carried out. 

^;:z>FoT other cases Bee same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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The policy is thus not payable absolutely to the executors or admin- 
istrators of the insured, but, in the event that expenses hâve been in- 
curred on behalf of the insured, the policy is payable to the executors 
and administrators only at the discrétion of the company. 

The case therefore does not fall under the provisions of section 70 
of the Bankruptcy Act, because, owing to its peculiar terms, the policy 
is not payable to the bankrupt, "his estate or personal représentatives,'' 
in the sensé of the statute, any more than were the policies in Re Ham- 
mel, 221 Fed. 56, 137 C. C. A. 80, or in Re Arkin, 231 Fed. 947, 146 C. 
C. A. 143, or Milkman V. Arthe et al, 223 Fed. 507, 139 C. C. A. 55. 

The purpose of section 70 so far as applicable to life insurance poli- 
cies is thus stated in Holden v. Stratton, 198 U. S. at page 213, 25 Sup. 
et. at page 659, 49 L. Ed. 1018 (reiterated in Hiscock v. Mertens, 205 
U. S. at page 210, 27 Sup. Ct. at page 491, 51 L,. Ed. 771), as follows : 

"As section 70a deals only with property whlch, not belng exempt, passes 
to the trustée, the mission of the proviso was, in the interest of the perpétua- 
tion of policies of Ufe insurance, to provide a rule by which, where such 
policies passed to the trustée because they were not exempt, if they had a 
surrender value thelr future opération could be preserved by vestlng the bank- 
lupt with the privilège of paying such surrender value, whereby the policy 
would be wlthdrawn out of the category of an assct of the estate. That is to 
say, the purpose of the proviso was to confer a beneflt upon the Insured banK- 
rupt by limiting the character of the Interest In a nonexempt life insurance 
policy whlch should pass to the trustée, and not to cause such a policy when 
exempt to become an asset of the estate." 

Having in mind the attitude of the courts as shown in the Suprême 
Court and Circuit Court of Appeals cases cited supra (and others re- 
ferred to in thèse opinions), it must be concluded that title to this pol- 
icy did not vest in the trustée. 

In view of the foregoing, it is unnecessary to détermine whether the 
évidence shows that the company by its practice or a clear concession 
to that eiïect will pay the surrender value of the policy so as to bring 
tlae case within Hiscock v. Mertens, supra, in that regard. The testi- 
mony is by no means satisfactory but, under the circumstances, this 
phase need not be gone into. 

The order of the référée is reversed. 

Note. — The doubt as to the évidence on surrender value is particu- 
larly emphasized by the following question and answer on page 6 of 
Stenographer's Minutes : 

"Q. As I take It, on that considération you may désire to purchase, or you 
may now? ['Now' Is undoubtedly a clérical error for 'not'] 

"A. Tes ; because, when we reeeived those letters, we did not know ail the 
circumstances ; we did not know the circumstances, for instance, of this bank- 
rupt." 

Settle order on two days* notice. 
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THE METEOR. 

(District Court, S. D. Alabama. May 1, 1917.) 

No. 1645. 

SEAMEN <g=324— WAGES— PATirENT. 

Under Seamrvn's Act, Jlarch 4, 1915, c. 153, § 4, 38 Stat 1165 (Comp. 
St. 1916, § 8322), providing that every seaman shall be entitled to re- 
ceive on demand oiie-half of the wages wliich he shall liave then earned 
at every port where the vessel, after the voyage has been commenced, 
shall load or deliver cargo before the voyage Is ended, provided such de- 
mand shall not be made oftener than once In 5 days, a seaman was not 
entitled to one-half of the wages earned since a préviens payment, 
where such pi*evlous payment amounted to more than one-half of the 
total wages earned. 

[Ed. Note.— For other ca.ses, see Seamen, Cent. DIg. §§ 123-128.] 

In Admiralty. Libel by B. M. Strom against the bark Meteor. 
Libel dismissed. 

Rickarby & Austill, of Mobile, Ala., for libelant. 
Palmer Pillans, of Mobile, Ala., for claimant. 

ERVIN, District Judge. In this case, the facts are agreed upon, and 
the purpose of the libel is to secure a construction of the Seaman's 
Act. The facts are that Strom was shipped on the Meteor at an agreed 
wage ; that since his shipment he has earned wages, and had been paid 
on account of such wages so earned at the time the libel was filed, 
more than one-half the total wages earned by him. 

There is no question in this case of advancement. 

The Meteor arrived in Mobile, and after such arrivai Strom demand- 
ed money on account of his wages which was paid to him. After a 
lapse of more than fîve days, he again demanded f rom the ship payment 
on account of wages earned by him. The captain refused to pay him 
anything on this last demand because he had then been paid more than 
one-half the total wages earned by him. 

Strom contends that under the terms of the Seaman's Act he is en- 
titled to a one-half part of the wages which were earned by him in the 
port of Mobile since the last payment to him, which payment was made 
more than five days before the présent demand. The vessel contends 
that, having paid more than one-half the total wages earned by him, 
they cannot be compelled to pay anything more until the one-half part 
of the total wages earned by Strom shall exceed the aggregate of the 
total payments made him by the vessel. 

I do not find in any of the decided cases this précise question decid- 
ed. In the case of The Jacob N. Haskell (D. C.) 235 Fed. 914, it is 
held that a seaman may make demand for payment on account of his 
wages at intervais of not less than five days. This same ruling is also 
laid down in The Ixion (D. C.) 237 Fed. 142, where it is further held 
that the rights of the seaman are not controlled by the flag of the ves- 
sel while in this country, but are controlled by the provisions of the 

^=9For other cases see same topic & KEY-NUMBER In ail Key-Numbered Olgests & iQdexâa 
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Seaman's Act. The case of The London (D. C.) 238 Fed. 645, as I 
read it, décides practically the question hère involved, and holds that 
the amount the sailor may demand under the terms of the Seaman's 
Act is one-half of the total wages earned by him during the voyage, 
and further holds that against this one-half, then demandable, is to 
be charged ail payments made on account of wages (as distinguished 
from advances). It seems to me that the reasoning and illustrations 
used by the judge in this case are conclusive upon the question now pre- 
sented in this case. 

Libelant, however, urges that under the wording of the Seaman's 
Act he is entitled to demand, as above stated, the présent payment of 
one-half of the wages earned by him since the last demand. Section 
4 of chapter 153. 38 Stat. at Large, p. 1165, amendatory of section 
4530, Rev. Stat. U. S., provides : 

"Bvery seaman on a vessel of the United States shall be entitled to re- 
ceive on demand from the master of the vessel to whlch he belongs one- 
half part of the wages whleh he shall hâve then earned at every port where 
such vessel, after the voyage has been commeneed, shall load or deliver car- 
go before the voyage is ended and ail stipulations in the contract to the 
contrary shall be void: Provided, such a demand shall not be made before 
the expiration of, nor oftener than once in flve days. Any failm-e on the 
part of the master to comply with this demand shall release the seaman 
from his contract, and he shall be entitled to full payment of wages earned." 

Libelant contends that the words "shall be entitled to receive on de- 
mand from the master of the vessel to which he belongs, one-half part 
of the wages which he shall hâve then earned, at every port where such 
vessel, after the voyage has been commeneed, shall load or deliver cargo 
before the voyage is ended : * * * Provided, that such payment 
shall not be made before the expiration of, nor oftener than once in 
fîve days," show an intention on the part of Congress to give to the 
seaman a one-half part of the wages earned during each of thèse five- 
day periods, notwithstanding he has already been paid more than one- 
half the total wages earned by him; that this purpose was to enable 
him to receive, while in port, periodical payments on account of his 
wages. 

I cannot agrée to such contention. It was the manifest purpose of 
the act, not only to give to the seaman a right to receive the one-half 
of the wages earned by him, but also to give to the vessel a right to re- 
tain one-half of the wages earned by the seaman, so as to compel the 
seaman to the continuance of his service on the vessel. The Jacob N. 
Haskell (D. C.) 235 Fed. 914; The London (D. C.) 238 Fed. 645. 

The libel is dismissed. 
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McCORMICK V. KING et al. 

(Circuit Court of Appeals, Ninth Circuit. April 9, 1917. Rehearing 
Denied June 4, 1917.) 

No. 2742. 

1. Banks and Banking <g=256% — Officees and Direotoes-^Liability to 

Cbeditoes. 

It is no défense against the llability of officers and directors of a 
national bank for permitting large overdrafts in violation of the by-laws 
that the practice was customary with other banks. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
958, 9.j9.] 

2. Banks and Banking ig=»256% — National Banks — Liabilitt of Dibec- 

TOKS. 

The statutory llability of directors of a national bank, as prescribed in 
Rev. St. § 52.39 (Comp. St 1916, § 9831), Is undoubtedly the measure of the 
right of recovery against them for a loss resulting solely from their vio- 
lation of the express provisions of the statute ; but that does not esclude 
thelr common-law llability for négligence In the management of the busi- 
ness of the bank, In violation of thelr oath of office, which results in loss 
to Its creditors and stockholders. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
958, 959.] 

8. Banks and Banking <®=3256i^ — National Banks — Liabilixy of Dibec- 

TORS. 

That a director of a national bank, at the tlme of hls appolntment and 
throughout hls directorship, resided 20O miles distant, and never at- 
tended a directors' meeting, nor gave any attention to the business of 
the bank, but relied entirely on those in active charge, does not relleve him 
from liablllty for losses resulting from their gross mlsmanagement. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
958, 959.] 

4. Banks and Banking <S=>256% — National Banks — Duties and Liabili- 
TiES OF Directors. 

Where the managing officers of a national bank allowed certain deposi- 
tors to contlnuously overdraw, taklng notes for the overdrafts without 
adéquate securlty, untU the Indebtedness in each case exceeded the limit 
fixed by the statute, and were permitted by the directors to continue such 
course until the bank became Insolvent, the llability of the directors is not 
llmited to that prescribed by Rev. St. § 5239 (Comp. St. 1916, § 9831), for 
knowingly violating or permitting the violation of the provisions of 
the statute, but is measured by the rule of the common law, whlch re- 
qulres active and diligent performance of their duties, and they are llable, 
not only for the excess of such loans above the légal limit, but for the en- 
tire loss thereon, with Interest. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
958, 959.] 

Appeal from the District Court of the United States for the East- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit in equity by Frank R. McCormick, receiver of the First Na- 
tional Bank of Salmon, against Harry G. King, Norman I. Andrews, 
George Buck, Guy E. Bowerman, Fred G. Haveman, John Lottridge, 
and E. S. Edwards. From the decree, complainant appeals. Reversed. 

^=5For other cases see same topic & KEY-NUMBER in ail Key-Numberefl Digests & Indexes 
241 F.-^7 
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Jesse R. S. Budge, of Pocatello, Idaho, J. M. Stevens, of Salmon, 
Idaho, and Cari Barnard, of Pocatello, Idaho, for appellant. 

Richards & Haga and McKeen F. Morrow, ail of Boise, Idaho, for 
appellee Bowerman. 

E. W. Whitcomb, of Salmon, Idaho, for appellees King and An- 
drews. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This suit was brought by McCormick, as 
receiver of the First National Bank of Salmon, Idaho, against défend- 
ants King, Andrews, Buck, Bowerman, Havcman, Lottridge, and Ed- 
wards, to obtain an accounting of the affairs of the bank, and to dé- 
termine tlie liability of the respective défendants, and for judgment 
against the défendants, respectively, according to their respective lia- 
bilities, and to recover money alleged to hâve been negligently wasted 
and lost and illegally received by the directors, and for gênerai relief. 
After trial to the court, decree was entered against the défendants 
King and Andrews, and in favor of the défendants Bowerman and 
Edwards, and suit was dismissed for lack of service upon défendants 
Buck, Haveman, and Lottridge. .McCormick, as receiver, appeals. 

The bank, which had done a gênerai banking business from Janu- 
ary, 1906, to June, 1911, suspended business on June 8, 1911, and in 
August, 1911, was put into the hands of a receiver. The original cap- 
ital of the bank was $25,000, divided into 250 shares, of $100 each, 
but about February, 1910, the capital stock was increased to $50,000, 
divided into 500 shares, of the face value of $100 each. In January, 
1912. after suspension, the Comptroller of the Currency assessed the 
stockholders to the full face value of the shares of stock of the share- 
holders, respectively, amounting to $50,000, of which amount $20,000 
was paid to the receiver, but owing to the insolvency of a number of 
the shareholders the receiver will be unable to collect approximately 
$20,000 of the assessment, and after realizing on the assets of the bank 
there will be a deficiency of approximately $20,000 of unpaid obliga- 
tions. The défendants King, Andrews, and Bowerman were mem- 
bers of the board of directors at the time of the organization of the 
bank, and continued to be directors until the receiver took charge. 
King was président, except during the year 1908, when he was cashier 
and gênerai manager. Andrews was vice président from January, 
1908. Buck and Lottridge (not served) were directors from and after 
November 17, 1909, and up to the suspension of the bank; Lottridge 
having been acting cashier from January 1, 1910, until June 8, 1911. 
Haveman was a director and assistant cashier from January 18, 1910, 
until the failure of the bank. Edwards was a director from May 15, 
1906, until January 18, 1910. 

The complaint is that the défendants, as directors, knowingly per- 
mitted the making of loans by the officers of the bank in excess of 
the limit provided by section 5200 of the Revised Statutes of the 
United States, whereby large sums were lost to the bank, and that 
they mismanaged the affairs of the bank, and negligently permiited 
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overdrafts whereby loss to the bank will accrue. The answering de- 
fendants denied any liability. 

The receiver assigns as error the adjudication that the défendants 
King and Andrews are liable in the sum of only $14,700, that sum 
being the HabiHty measured by sections 5147, 5200, and 5239 of the 
Revised Statutes of the United States (Comp. St. 1916, §§ 9685, 9761, 
9831), and not by the common law ; also the action of the court in dis- 
missing the complaint as against Bowerman, whom the court found 
to be not guilty of such neglect of duty as a director of the bank as 
to render him Hable, either under the sections of the United States 
statutes heretofore quoted or at common law. For convenience we 
quote, so far as material, sections 5147, 5200 and 5239: 

"Sec. 5147. Each director, when appointed or electecl, sliall take an oath 
that he wlll, so far as the duty devolves on hlm, dlligently and honestly ad- 
niinister the affairs of such association, and will not knowlngly violate, or 
willingly permit to be violated, any of the provisions of thls title," etc. 

"Sec. 5200. The total liabillties to any association, of any person, or of any 
Company, corporation, or flrm for money borrowed, including, in the liabill- 
ties of a Company or firm, the liabillties of the several members thereof, 
shall at no tlme exceed one-t*nth part of the amount of the capital stock of 
such association actually pald In. But the discount of bills of exchange drawn 
in good falth against actually exlstlng values, and the discount of commer- 
cial or business paper actually owned by the person negotlatlng tlie same, 
shall not be consldered as money borrowed." 

"Sec. 5239. If the directors of any national banklng association shall know- 
ingly violate, or knowingly permit any of the officers, agents, or servants of 
the association to violate any of the provisions of thls title, ail the rights, 
privilèges, and franchises of the association shall be thereby forfeited. Such 
violation shall, however, be determined and adjudged by a proper circuit, 
district, or territorial court of the United States, in a suit brought for that 
purpose by the Comptroller of the Currency, in bis own.name, before the as- 
sociation shall be declared dissolved. And in cases of such violation, every 
director who participated in or assented to the same shall be held liable in his 
l)ersonal and individual capacity for ail damages vi'hich the association, Its 
shareholders, or any other person, shall hâve sustained lu conséquence of 
such violation." 

The by-laws of the bank, adopted October 9, 1906, contained, among 
other things, provisions requiring the directors to hold regular meet- 
ings on the first Tuesday of each month and spécial meetings as the 
président, cashier, or any three or more members might require. There 
was a provision for a loans committee, consisting of the président, one 
director, and the cashier, with power to make loans, discount bills, buy 
and sell bills of exchange, and whose duty it was to report at each 
regular meeting of the directors concerning ail bills and other évi- 
dences of debt discounted and purchased by them for the bank since 
their last previous report. Section 19 of the by-laws forbade any offi- 
cer or clerk to pay any check drawn, or to pay out money on any 
order, unless the drawer of such check or order, at the time of the 
présentation thereof, had money on deposit sufficient to meet such 
check or order. Section 29 provided for the appointment by the board 
of directors of a committee of three members to examine each month 
the affairs of the bank, compare its assets and liabilities with tlie ac- 
counts of the gênerai ledger, ascertain if the accounts are correctiy 
kept, the condition of the bank, whether in sound and solvent condi- 
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tion, and to recommend to the board such changes in the method oî 
doing business as might seem désirable, the resuit to be reported to 
the board at its next regular meeting. Thereafter, on January 18, 
1910, the by-laws were amended so as to require the board of directors 
at each monthly meeting of officers to examine and approve ail loans 
and discounts, and provided that such approval should be kept in a 
book for that purpose. King and Andrews were présent at the meet- 
ing. 

Three matters became important upon the trial and are specially 
dwelt upon in the briefs of counsel. The Salmon L,umber Company 
was a corporation, the controlling interest in which was owned by the 
relatives of défendant King. Commencing back in 1910, it had bor- 
rowed money from the bank at varions times, and was permitted to 
overdraw its account in large sums. The amounts of the overdrafts 
were put into notes, and when the bank suspended the lumber Com- 
pany owed notes to the bank for about $13,629.20 and accrued inter- 
est, amounting to $5,408.62 at the time of the trial of this suit in 
1915. The District Court found that the loss on thèse loans would 
be $7,000. Loans to Harry Brown amounted to $11,760.25 and $5,- 
234.81 interest. Brown was an old customer of the. bank, and, like 
the Salmon Lumber Company, was in the habit of making overdrafts, 
which wei-e covered by notes taken in January, 1911. Brown was a 
lumber merchant, and co-operated with the Salmon Lumber Company 
and others in trying to control the lumber business in the Salmon sec- 
tion of Idaho. After suspension of the bank the receiver brought 
action and obtained judgment against Brown for $18,498.39 due to the 
bank, but exécution upon the judgment was returned unsatisfied. The 
District Court found that the loss upon the debt of Brown would be 
$11,760. 

There were loans to F. M. and S. A. PoUard, evidenced by two notes 
— one for $6,250, dated June 29, 1910; the other for $1,700, dated 
July 11, 1910. The interest on ijie notes aggregated $3,626.42. The 
receiver recovered judgment, but only $150 was realized on exécution. 
The District Court found that the loss on account of thèse notes was 
$7,800. The total amount of the losses, as found by the District Court, 
aggregates $26,374.85, exclusive of interest and some costs. Witli in- 
terest, the amounts are brought up to $40,644.70 as of the date of the 
trial. There were also losses of about $3,900 from overdrafts by dif- 
férent persons, but the District Court took no account of them, and 
we shall not. 

King and Andrews were présent at nearly ail the board meetings, and 
in 1910 Andrews was paid a salary for aiding the board in passing 
upon loans. They both knew of the large amount of overdrafts, which 
in the last half of December, 1910, had increased to $23,805.63, and 
on January 10, 1911, exceeded $28,657.91, although at the time the 
bank suspended the overdrafts were $9,800. The two were active in 
managing the aiïairs of the bank, were on the committees of loans 
and discounts, and of course were fuUy aware of the by-laws (section 
19), which forbid overdrafts. King said, in eiïect, that ail his actions 
had been in good faith; that the Salmon Lumber Company did a 
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large business, had assets, and seemed prospérons; that from tiuie 
to time it made overdrafts, but that notes were given to cover such 
overdrafts; and that in this way the notes standing when the banlc 
failed were contracted. Concerning the Brown loans, he said that 
Brown would often overdraw his account by giving checks to pay his 
men, and would later give notes to cover the amounts overdrawn as 
they had accumulated; that Brown was doing a good business, had 
a large contract, and he believed was making a profit, and could meet 
his obligations. With respect to the Pollard loan, he said ihat one 
note for $6,250 was the accumulation of prior notes, and the $1,700 
note was to cover overdrafts ; that he took the notes of Mr. and Mrs. 
Pollard, because Pollard had a building contract and a brickyard, and 
agreed to reduce his debt as brick was sold, but that, because of gên- 
erai dépression, the sale of brick became less, and realty values de- 
preciated; that Pollard had to place a mortgage upon his pfoperty, 
and that the bank could only secure a second mortgage, under which, 
after foreclosure of the first mortgage, the bank lost by the transac- 
tion. Witness said he knew Mrs. Pollard owned considérable land, 
and thought that she was solvent and good for the money loaned to 
her and her husband. When his attention was called to the fact that 
there were no entries of thèse several loans on the discount register 
(a book required to be kept by order of the Comptroller of the Cur- 
rency), King said that, as the notes were given to cover overdrafts, 
and not direct loans, he did not treat them as "spécifie loans"; that he 
did not confer with the board of directors about thèse loans in the 
matter of overdrafts, but that on July 6, 1910, at a directors' meeting, 
a statement showed an aggregate of $17,138.85 as overdrafts, and that, 
while no items were made, the loans above referred to were included. 
When he was asked by the court to explain the allowing of overdrafts 
in the face of the by-law prohibiting tliem, King said that overdrafts 
were customary in ail national banks ; that the by-law forbidding them 
was simply a copy of the by-law of some other bank ; that at the di- 
rectors' meetings there was no discussion of overdrafts being in vio- 
lation of law ; that he tried to keep them down, but that they would 
"crop in." We quote from the record: 

"When a cheek cornes in, you liave either got to throw it ont or pay It, and 
It would work a detrim'ent to the party, and It would Injure your own busi- 
ness, if you throw them out, and jou feel at the time that there is no ques- 
tion but what they will be paid In the future; and we were in the habit of 
letting people overdraw tlieir accounts, .sonietinies, when they were starting 
out to buy a bunch of cattle, maybe, not knowing how nruch they would want. 

"The Court: What I want to ask you more pa rticularly is about thèse three 
or four accounts, the more important ones, the Pollard m'atter, and the Salm- 
on Lumber Company, and the Brown matter. I think tliat you explained that 
thèse notes were given to take up accumulated overdrafts from time to tlmeî 
A. Yes; your honor. Q. Were thèse overdraft.s pennîtted without a previous 
arrangement, or in accordance with a previous arrangement? A. Just be- 
tween myself and the parties. I told them that, If they would draw their 
checlcs on us, I would honor tliem. Q. That was done before they drew the 
cheeks, or afterwards? A. Done before they drew the checks; but I never 
anticipated that the thlng would reach the proportions that It eventually did 
But I got hold of It, and I sort of had to hold It up, but it got so large — I 
wasn't antlclpatlng to advance them thls money and let them draw on ns for 
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It They couldn't tell how much lunïber was coming In, and they couldn't 
tell how much money they would want to use. I let them draw on the bank, 
aud at the end of the month they would corne in and cover it with a note, 
and I gave them the privilège of overdrawlng their account, and that Is cus- 
tomary in a great many banks." 

Défendant Bowerman's position is somewhat différent from tliat of 
King and Andrews. As already stated, Bowerman was a director from 
the organization of the bank in 1906 until the receiver took charge, but 
he had no executive position in the bank, never attended a meeting 
of the board of directors, and in fact never personally assumed any 
authority or control over the officers of the bank. He did nothing 
whatever in connection with the bank or its affairs. He was a busi- 
ness man, who Hved at St. Anthony, Idaho, 200 miles distant from 
Salmon, where the bank was situated, and the évidence is that it would 
hâve been more or less inconvénient for him to make the trip neces- 
sary to go to Salmon to attend directors' meetings. Evidently he had 
confidence in those who directly managcd the affairs of the bank, and 
never gave personal concern to his directorship or its attendant obli- 
gations. 

Appellee would hâve us regard the action as restricted to one for 
the violation of the particular statutes heretofore quoted; but we 
think the complaint must be looked upon as broad enough to charge 
liability, not only for violation of the terms of the statutes quoted, 
but of the common-law duty to be honest and diligent. For example, 
after averring that the défendants King, Andrews, Bowerman, and 
others knowingly permitted and assented to the making of the loans 
to the Salmon Lumber Company, Brown, and the Pollards, which were 
in excess of the limit provided by section 5200, the complaint allèges 
that King, Andrews, and other directors, at the meetings of the board 
each month between January 18, 1910, and March, 1911, personally 
passed upon and knowingly approved each monthly statement of ex- 
cessive loans which had been made through the président, Andrews, 
and the cashier, charged with the management and the conduct of the 
affairs of the bank, and willfully, negligently, and knowingly permitted 
King and Lottridge to make the loans to Brown and to the Pollards, 
whereby the funds of the bank were lost; that the moneys as afore- 
said loaned to persons or associations who had no sufificient assets or 
security to give were negligently loaned, and that défendants negli- 
gently permitted overdrafts to certain persons. It is averred, toc, 
that Bowerman, notwithstanding his oath as a director that he would 
diligently and honestly manage the affairs of the bank, and would 
not willingly permit any violations of law in the conduct of the bank, 
carelessly, willfully, and negligently failed to attend any meetings of 
the board of directors during the entire time of his directorship, and 
willfully, carelessly, and negligently failed during the entire time of 
his directorship to discharge the duties and obligations as a member 
of the board of directors in examining into and keeping well informed 
concerning its affairs, and particularly the loans made by the bank, 
and willfully and negligently failed to exercise proper, or any, super- 
vision as a director of the affairs of the bank, but that, on the con- 
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trary, during the tîme the affairs of the bank were being "grossly mîs- 
managed," with knowledge, from the published statements of the bank, 
required to be furnished by the Comptroller of the Currency, and 
from other sources, that the affairs of the bank were being grossly 
mismanaged, and that excessive and illégal loans were being made, 
negligently and willfully permitted King and Lottridge to make such 
loans, and particularly the loans to the Salmon Lumber Company, to 
the Pollards, and to Brown. 

[ 1 ] The proof s showed the fréquent allowance of large overdraf ts 
to the three borrowers heretofore specially referred to, and that at 
times the respective amounts owing by such persons respectively ex- 
ceeded one-tenth the amount of the capital stock of the bank. It is 
no défense, in an action of this character, for the officers who were 
in direct charge of the affairs of the institution that the by-law, which 
forbade the payment of checks unless the drawer had funds on de- 
posit sufficient to meet such check, was copied from the by-laws of 
other banks, and that notwithstanding such by-laws other banks also 
often allow overdraf ts. In the first place we are unwilling to accept 
the gênerai statement of Mr. King, the président, as correct. No other 
banker was called upon to testify to such a custom, and we are dis- 
posed to look upon the testimony as but an effort of one overzealous 
to help excuse himself for his own conduct in the premises, and whose 
excuse is incompatible with the presumption that bank officiais well 
and truly exercise their duties and keep within the limitations of the 
by-laws which hâve been regularly adopted. In the next place, even 
if it were true to an extent, such a practice would be no authority 
for bank officiais to allow customers to overdraw in sums and incur 
liability in excess of one-tenth of the amount of the capital stock of 
the bank paid in. For months before this bank failed the fréquent 
payment of large overdrafts must hâve made it apparent to the loan 
and discount committee of the bank that, if such acts of the officers 
were continued, it would mean a sacrifice of the interests of the stock- 
holders. But the président and vice président and cashier went on 
in the practice of departure from duty, and suspension followed. We 
can therefore reach no conclusion other than that the acts referred 
to were not mère errors of judgment, but were in gross mismanage- 
ment of the bank, for which the défendants King and Andrews are 
liable under tlie gênerai principles of the common law, as well as un- 
der the statutes heretofore quoted. 

[2] The statutory liability of directors of national banks, as pro- 
vided in section 5239, is undoubtedly the exclusive rule by which to 
measure the right to recover damages from directors based upon a 
loss alleged to hâve resulted solely from violation by such directors 
of a duty expressly imposed upon them by a provision of the Na- 
tional Banking Act. This was directly decided in Yates v. Jones 
National Bank, 206 U. S. 158, 27 Sup. Ct. 638, 51 L. Ed. 1002, and 
is approvingly referred to in Thomas v. Taylor, 224 U. S. 73, 32 
Sup. Ct. 403, 56 L. Ed. 673. But in the former case the Suprême 
Court was very careful not to announce any rule whereby the law wîll 
relieve directors who are the active officers of the bank, and who know- 
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ingly and deliberately and repeatedly commit acts of such négligent 
management that the resuit has forced the bank into liquidation. In 
the case cited, supra, the court said : 

"That the words 'shall knowingly vlolate, or knowingly permit,' etc., found 
In the flrst sentence of section 52S9, Rev. Stàt., were intended to express the 
rule of coaduct whlch the statute established as a prerequisite to the 
liability of direetors for a violation of the express provisions of the tltle relat- 
Ing to national banks, is additlonally shovrn by the oath whlch a director Is 
requlred to take, wherein, as already stated, he swears 'that he wlll, so far as 
the duty devolves on hlm, dillgently and honestly admliiister the affairs of 
such association, and wlll not knowingly violate, or willihgly permit to be 
vlolated, ahy of the provisions of this tltle.' Mark the contrast between the 
gênerai common-law duty to 'dillgently and honestly admlnlster the atï'alrs of 
the association' ând the distinct emphasls embodied in the promise not to 
'knowingly violate, or willingly permit to be violated, any of the provisions of 
this title.' In other words, as the statute does not relieve the direetors from 
thé commion-law duty to be honest and diligent, the oath exacted responds to 
such requlrements. But as, on the other hand, the statute Imposes certain 
express duties, and makes a knowlng violation of such commands the test of 
civil liability, the oath In this regard also conforms to the requlrements of 
the statute by the promise not to 'knowingly violate, or willingly permit to 
be violated, any of the provisions of this title.' " 

It is to be remembered that the case in which this language was used 
wras one involviiig the civil liability of direetors in respect to the mak- 
ing and publishing of the officiai reports of the condition of the bank, 
duties solely enjoined by the statute of the United States. The court 
took pains to use this language : 

"Of course, in whi\t has been said, we hâve conBned ourselves to the pré- 
cise question arlslng for décision, and therefore must not be understood as 
expressing an opinion aS to whether and to what extent direetors of national 
banks may he dvilly liable by the prlnciples of the common law for purely 
voluntary statements made to individuals or the publie, embodying false repré- 
sentations as to the finaneial condition of the bank, by which one who has 
i-igbtfuUy relied upon such représentation has been damaged. And because we 
hâve applied in this case to the duty expressly imposed by the statute the 
standard of conduct established thereln, we must not be considered as ex- 
presslng an opinion upon the correctness of the vlews enunciated by the court 
below concerning the standard whlch should be applied solely under the prln- 
ciples of the common law, to fix the civil llabilities of direetors In an action 
of decelt See Briggs v. Spaulding, 141 U. S. 132 [11 Sup. Ct. 924, 35 .L. Ed. 
662]." 

[3] Until within more récent years men not unfrequently were 
found in positions similar to Bowerman's. He seems to hâve been 
a man of affairs and standing in the community, and in the best of 
faith accepted a directorship in the Salmon Bank, and after his élec- 
tion was content to trust entirely to the officers of the bank, and did 
nothing himself in tlie performance of any duty incident to his di- 
rectorship. Mr. Bowerman failed to keep himself advised of even 
gênerai conditions, and was not even sufficiently actively interested 
to make inquiry of any kind about the affairs of the bank until it 
was found that those immediately in charge had, through gross mis- 
management, brought the bank to failure, and that as a resuit the di- 
reetors would be called upon to answer for losses. Let it be conceded 
that the inattention of a director situated as was Bowerman has been 
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brought about without any evil intention on his part, and that it may 
therefore work some hardship to hold him liable for the losses due 
directly to the positive négligence of the président and loan committee. 
But there is the other and wider view to be taken, that by which the 
law must always guard the interests of the institution and those of the 
public who were attracted to it — the interest of persons who hâve 
given their moneys to the custody of the bank, relying upon the he- 
lief that the directors, being men of integrity and business capacity, 
would at least make some effort to see that those in charge of the 
affairs of the institution would keep within the statutes and the by- 
lavvs which control. In the application of this wholesome doctrine, 
one who fails to make any effort to hâve the bank properly adminis- 
tered acts wrongfully, and becomes liable for nonaction. Chesbrougli 
V. Woodruff, 195 Fed. 875, 116 C. C. A. 465. 

The fact that Mr. Bowerman lived 200 miles away is not an excuse 
for him. He lived that distance from Salmon when he voluntarily 
accepted the directorship, and to exonerate him from neglecting to 
attend a meeting of the board or inquiring into the conduct of the in- 
stitution would be practically to hold that there was no meaning and 
significance whatever to the oath he took that he would, so far as the 
duty devolved upon him, honestly and diligently administer the af- 
fairs of the association. No one would contend that a director must 
look into détails of management, or keep closely in touch with routine 
matters, or know intimately to whom crédits are given ; but he is 
responsible for the exercise of supervisory control, and must be held 
to know something of the more important concerns of the association, 
and his duty in thèse respects is not lessened by the fact that to do his 
duty means some personal inconvenience. 7 C. J. 788, 789. If con- 
tinned omission to give any attention could excuse, then the greater 
the inattention of a director to his duties the less the liability he would 
incur. The Suprême Court, in Briggs v. Spaulding, 141 U. S. 132, 
11 Sup. Ct. 924, 35 h. Ed. 662, said: 

"W'itliout reviewlng the varipus décisions ou the subject, we hold that 
directors must exercise ordiuary care and prudence in the administration ot 
the atïairs of the hank, and that this includes something more thau otliciatin;; 
as figure heads. They are entitled to commit much ot the actual banliing 
business to the cashier, président, and other oJlieers, liut * * * this does 
not absolve them from the duty of reasonable supervision, nor ouglit they 
be permitted to be shielde<l from liability bocause of want ot knowledge of 
wrongdoing, if that ignorance is the resuit of gross Inattention." 

If the évidence showed any effort or attention on the part of Mr. 
Bowerman, his appeal might iind some foundation of merit ; but, as 
we scrutinize his course, it cannot be squared with any standard of or- 
dinary care or reasonable diligence. Mlchie on Banks and lîaiiking, 
vol. 1, § 53; Morawetz on Private Corporations, § 554; Ran!;in v. 
Cooper (C. C.) 149 Fed. 1010. In Gibl)ons v. Anderson (C. C.) 80 
Fed. 345, Judge Severens'well said: 

"What the public suppose, and hâve the right to suppose, l.s that those men 
hâve been selected by reason of their high cliaracter for integrity, thclr xound 
judgment, and their capacity for conducting the alïalrs of Uw bank suicly and 
securely, The public act on this presumptiou, and trust their property witU 
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the bank In the confidence that the dlrectors will discharge a substantîal duty. 
How long would any national bank hâve the contidence of deposltors or 
other créditons If it were given ont that thèse directors whose names so 
often stand at the head of Its business eards and advertisements, and who are 
always used as makeweights In its solicitations for business, would only 
seleet a cashler, and surrender the management to hlmî It Is safe to say that 
such an institution would be shunned and could not endure. It Is inconsistent 
with the purpose and jiollcy of the Banking Aet that its vital luterests should 
be commltted to one man, wlthout oversight and control." 

[4] Our best judgment is that the liability of défendants King and 
Andrews, being for gross mismanagement, should hâve been measured 
in accordance with the rule of the common law, rather than solely ac- 
cording to the statute. It follows that there should not hâve been cred- 
ited against the sums due by the Salmon Lumber Company, the Pol- 
lards, and Brown, respectively, the $6,500 (tenth part of the capital 
stock paid in) deducted in each instance by the District Court. The 
court disallowed ail interest prior to the entry of the decree. In this 
respect we are also in disagreement with the decree, for we think that 
interest should bave been included, to be calculated from the respec- 
tive dates of the notes given by the Salmon Lumber Company, the 
Pollards, and Brown, respectively. For any sums paid upon any of the 
QOtes since the dates thereof, and for any other sums collected, créd- 
its, with interest thereon, should be allowed. 

With respect to défendant Bowerman, our opinion is that his liabil- 
ity is also to be measured primarily by the rules of the gênerai law, 
and that his want of knowledge of the gross mismanagement of King 
and Andrews was due to such inattention to the duty which was im- 
posed upon him of exercising a reasonable supervision over the con- 
duct of those in charge of the bank that he, too, is liable to the same 
extent as are King and Andrews, and that decree should accordingly 
go against him. Allen v. Luke (C. C.) 163 Fed. 1018; WiUiams v. 
Brady (D. C.) 221 Fed. 118; Id. (D. C.) 232 Fed. 740. 

Inasmuch as there may hâve been some change in the amounts col- 
lected, which were due apparently when the decree was entered, the 
decree of the District Court is reversed, and the cause is remanded, 
with directions to the District Court to make ascertainment through 
the aid of a master, if deemed préférable, of the amounts due upon 
the Pollard, Salmon Lumber Company, and Brown loans as will ac- 
cord with the views herein expressed, and that thereafter suitable de- 
cree be entered against défendants King, Andrews, and Bowerman. 

Reversed and remanded. 
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SMITH, Auditpr, v. JACKSON. 

(Clrouit Court of Appeals, Fifth Circuit. February 15, 1917.) 

No. 29U7. 

1. Mandamus <3=141 — Jubisdiction — District Court of Canai- Zone. 

Under the provisions of the Panama Canal Act, Aug. 24, 1912, c. 390, § 
8, 37 Stat. 505 (Coinp. St 1916, § 10044), ttie District Court of the Canal 
Zone bas jurlsdiction to issue a pereniptory writ of mandamus where a 
proper case is presentt>d wltliin Code Civ. Proc. Canal Zone, § 552. 

[Ed. Note. — For other cases, see Mandatons, Cent. Dig. §§ 276-278.] 

2. United States <®=:581 — OmcEits — Poweks and Dtities — Auditok of Pana- 

ma Canal. ^ 

Under the Panama Canal Act and the executive order of January 27, 
1914 (Executive Orders 1904-1915, p. 330) as amplifled by that of March 2, 
1914 (page 340), promulgated in pursuance thereof and which became a 
part of the act, the auditor of the Panama Cannl Is the légal custodian 
of the funds of the Canal and of the Canal Zone, and is exclusively 
charged v?ith their disburseraent, being requlred to report only to the 
Président and to Congress. 

[Ed. Note. — For other cases, see United States, Cent. Dig. J 64.] 

3. Mandamus <S=3l02(2) — Auditor or Panama Canal — Discrétion. 

Where the incumbent of an office in the Canal Zone created by the 
Panama Canal Act, with a fixed salary, has perfomied the duties which 
entltle him to a payment of salary, and Congress has appropriated the 
money for the same, the duty of the auditor of the Canal to issue a 
warrant therefor is a minlsterial duty, and he has no discrétion to with- 
hold such warrant on a daim that the ollicer is indebted to the United 
States. 

[Ed. Note.— For other cases, see Mandamus, Cent. Dig. §§ 218, 219, 221.] 

4. United States ©='82 — Officers — Authoritt and Powers — Comptkolleb 

OF Tkeasurt. 

The salary of a judge who has served under an appointment made by 
authority of an act of Congress, which has also fixed his compensation 
and appropriated money for Its payment, is not a claim against the gov- 
ernment subject to the provisions of the Dockery Act July 31, 1894, a 
174, § 8, 28 Stat. 207 (Comp. St. 1916, | 425), which authorines disburslng 
officers to submlt any question involvlng a payment to be made by them to 
the ComptroUer of the Treasury for décision, but Is a demand fixed by 
the law which no executive otticer of the government has power to with- 
hold or diminish. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 65.] 

5. United States <©=>82 — Officers — Autiiomtt and Poweks — Comptrolleb 

OF Tkeasurt. 

Such provision applies only to clalras against the government the 
validity of which may be questioned by a disl)ursing offlcer, and the 
assertion by him of an unadjudicated crosR-oiaim on behalf of the gov- 
ernment, which he seeks to dediict from the flxed salary of a fédéral 
judge, raises no question which the comptroUer is glven authority to dé- 
cide. 

[Ed. Note.— For other cases, see United States, Cent. Dig. § 65.] 

6. United States ®=>41 — Of'ficers — Duties — Auditok of Panama Canal. 

The executive order of January 27, 1914, as ampli/ied by that of March 
2, 1914, promulgated by the Président pursuant to express authority 
given by the Panama Canal Act, Is In légal contemplation an intégral 
part of such act, and the duties of the auditor of the canal therein pro- 

<S=3For other cases see same topic & KEY-NUMBBR In ail Key-Numberea Digests & Indexa» 
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vlded for are statutory, and not merely pertalning to administrative 
détail. 

[Ed. Note.— For other cases, see United States, Cent Dlg. 5 30.] 

7. JUDGES <®=522(,3) — SaIART — AUDITOB OF PANAMA OaNAL. 

Act Oct. 22, 1913, e. 32, 38 Stat. 209 (Comp. St. 1916, § 423), provides 
that "the money accounts of the Panama Canal, under tlie Panama Canal 
Act • * * shall continue to be audlted by the auditor of the War 
Department." The executive order of January 27, 1914, provided for by 
the Canal Act, and which put It into effect, provides for an accounting 
department under the supervision and direction of an auditor on the 
Isthrous charged with the administrative examination of such accounts 
as are required to be submltted to the Treasury Department, and "the 
collection, custody and dlsbursement of funds of the Panama Canal and 
the Canal Zone." The Sundry Civil Appropriation Act (Act March 3, 
1915, e. 75, 38 Stat. 883), provided for the payment of the salary of the 
District Judge of the Canal Zone and appropfiated money for the purpose. 
Bêlé, that in so far as there was any confllct between them, the executive 
order superseded the act of October 22, 1913, and that the auditor of the 
canal was charged with the duty of auditlng and paying the salary of the 
District Judge. 

[Ed. Note.— For other cases, see Judges, Cent. Dlg. §§ 78, 179.] 

8. MaNDAMUS ©=71 SUBJECTS AND P0BPOSES OF RELIEF MlNISTEBIAL ACTS. 

Where a plaln mlnisterlal duty Is Imposed on an executive ofHcer, 
leaving nothlng to hls judgment or discrétion, and he refuses to act under 
such clrcumstances, mandamus is appropriate to compel hlm to perforai 
his dutj». 9 

[Ed. Note. — For other cases, see Mandamus, Cent. Dlg. § 133.] 

0. United States ®=>125 — Jukisdiction of I'^debal Courts — Action against 
United States. 

An action for mandamus to compel an officiai of the United States to. 
do hls plain mlnisterial duty under the lavvs is not nn action against 
the United States, and is within the jurisdictlon of a fédéral court. 
[Ed. Note.— For other cases, see United States, Cent. Dlg. §§ 113, 114.] 

10. Judges (g=22(6) — CoirPENSAxioN of Fédéral Judges — "Emoluments." 

Section 8 of the Panama Canal Act provided that when It was put 
Into efCect by executive order there should be established in the Canal 
Zone a district court with a district judge who durlng hls term should 
réside within the Zone and should receive the same salary as district 
judges in the United States, .and no émoluments except such salary. 
There are no houses in the Canal Zone except those owned by the govern- 
ment, nor are others perniitted. Those of the government were bullt for 
the use of employés of the Canal and the Panama Kailroad Company and 
other functlonaries of the United States, to wliom they were fumished 
without charge except for a period of less than three months, during 
which, by executive order, employés of the canal and railroad were 
charged a rental. The judges servlng during government by the Canal 
Commission were furnished quarters or houses without charge. Held, 
that the furnlshlng of a house rent free to the district judge appointed 
under the Canal Act was not an "émolument" in violation of the act, but 
a necessary incident to his compliance with his duty to réside In the Zone, 
and that, in the absence of any lavv or executive order requlrlng the pay- 
ment of rent therefor, there was no authority to exact it from him tquoting 
Words and Phrases, Emoluments). 

[Ed. Note. — For other cases, see Judges, Cent. Dig. §§ 81, 179.] 

11. Judges (g=322(5) — Salaries of Fédéral Judges — Déductions. 

An executive department of the United States has no authority to 
make a déduction from the salary of a fédéral judge, fixed by law and 

S=»For otber cases see same topic & KEY-MUMBER in ail Key-Numbered DigesU & ludexu 
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for whlch an appropriation bas b«en made by Congress, because of a 
claimed indebtedness from him to the government. 
[Ed. Note. — For other cases, see Judges, Cent. Dig. §§ 80, 179.] 

In Error to the District Court of the Canal Zone ; Henry D. Clay- 
ton, Judge. 

Mandamus by William H. Jackson, relator, against H. A. A. Smith, 
Auditor of the Panama Canal. Writ granted, and défendant brings er- 
ror. Afhrmed. 

The pétition for the wrlt of mandamus In this case was filed in the District 
Court of the Canal Zone, Balboa Division, on April 3, 1916, by William H. 
Jackson, relator, against H. A. A. Smith, auditor of the Panama Canal, re- 
spondent. 

Shortly tbereafter the relator herein, who ig also the judge for the District 
Court of the Canal Zone, filed hls disfiualification to aet as judge in the case 
by reason of hls pecuniary interest thereln. Before the matter came on for 
trial, the Président, in pursuance of the authority conferred by Panama 
Canal Act,, Aug. 24, 1912, 37 Stat L. 560, designated Hon. Henry D. Clayton, 
United States District .ludge for the Mlddle and Northern Districts of Ala- 
bania, to perform the dutles of the judge of the District Court of the Canal 
Zone In the trial of this case, and also to perform the duties of said judge 
while such judge was absent on leave from the Canal Zone. 

The relator in hls pétition as amended averred that he was the duly ap- 
pointed, qualifled, and acting judge of the District Court of the Canal Zone; 
that the act of Congress provlding for the government of the Canal Zone, 
Ivnown as the Panama Canal Act, déclares that the District Judge of the 
Canal Zone shall receive the same salary paid to the District Judges of the 
United States, that is the sum of $6,000 per annum, paj'able In monthly in- 
stallnVents of $500 each; that Congress had appropriated funds for the pay- 
ment of his salary, and that said funds were available for that purpose; that 
the respondent Smith waa the duly appointed, qualifled, and acting auditor 
of the Panama Canal: that It was the duty of said Smith, as auditor, to issue 
and deliver to the relator each month a voucher or warrant for the salary 
due relator; tliat notwithstanding the relator had well and truly performed 
his dutles as judge of said court during the tlmes mentioned in the pétition, 
the said Smith, as auditor, failed and refused to issue and deliver to relator 
salary due hinf to the total amount of $1,1.31.76, but withheld the same un- 
lawfully under the claim and pretense ttiat the relator owes said sum to the 
United States. The pétition also alleged due demand upon said Smith, as 
auditor, and his unlawful refusai to issue and deliver a warrant or pay 
check for the said sum. 

The respondent Smith answered the pétition for the writ of mandamus; 
admitted that he was the auditor for the Panama Canal and that the relator 
was the judge Of the District Court of the Canal Zone; that the respondent 
wlthholds the said sum of $1,131.76 from the relator, but denied that he had 
withheld said sum unlawfully, and that the relator was entitled to the re- 
lief sought. The respondent justlfled his withholding of the said sum upon 
the ground that part of said sum was withheld to cover charges for house 
rent and electric current which the respondent alleged to be due the United 
States by the relator; that another part was withheld because the respond- 
ent, as auditor, had deducted same from the relator's salary as judge on ao- 
count 01 the absence of the relator from the Canal Zone in excess of the an- 
nual six weeks' vacation allowed relator by law; and that another part was 
withheld In compila nœ with directions of the ComptroUer of the Treasury. 

The respondent Inslsted that he had the right to make the déductions from 
the salary of the relator ; that the relator should file clalm therefor with the 
auditor of the treasury and in the event of adverse décision by him should 
appeal to the ComptroUer of the Treasury, or, else file suit against the Unit- 
ed States in the Court of Claims, and denied the authority of the court to 
issue a writ of mandamus as prayed against him. 

Upon the trial of the cause on the merits by the court and without a jury 
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by agreemieiit of the parties, the court declded that It was the légal du^y ot 
the respondent Smitli, as auditor, to issue and deliver to the relator war- 
rants or pay vouchers for the amounts of salary withheld; that his actioD 
In 80 withholdlng the sald amounts from Judge Jackson's salary was without 
authorlty of law; that mandamus was the proper remedy to compel respond- 
ent to perform thls minlsterlal duty, and, accordingly, Issued the peremptory 
writ of mandamus as prayed. Whereupon respondent brought thls writ of 
error. 

The following is the opinion of HENRY D. CLAYTON, District 
Judge, Middle and Northern Districts of Alabama, presiding b}' désig- 
nation of the Président under Act Cong. Aug. 24, 1912 (37 Stat. 565, 
c. 390, § 8 [Comp. St. 1916, § 10044]): 

L'nder the appolntment by the Président and confirmation by the Senate, 
William H. Jackson, the relator, duly quallfied as District Judge of the Canal 
%one on May 1, 1&14, and has ever slnce continuously discharged the dutiee 
of hls office. He became and is entitled to the same salary as that pald a Dis- 
trict Judge of the United Statea Section 8, act supra. 

The relator avers "tliat the Congress of the United States has heretofore 
appropriated funds for the payment of the salary of your petitloner, and has 
appropriated funds for salaries and expenses necessary for the civil govem- 
ment of the Canal Zone, Ineluding the expenses of your petitloner herein 
whUe engaged in the perfonmanee of his officiai duties, and that the funds 
appropriated as aforesald, are now avallable for the payment of sald salary 
and exiienses." And thls allégation is admitted by the respondent in his an- 
swer to the pétition. 

H. A. A. Smith, the respondent, is the auditor of the accounting department 
of the Panama Canal, and la charged with the collection, custody. and dis- 
bursement of funds for the Panama Canal and the Canal Zone, Ineluding the 
funds appropriated by Congress for the relator's salary. Tlie resptmdeut has 
paid to the relator his salary monthly and from timie to tlme, but now with- 
holds from hlm of hls salary the sum of $1,131.76 for the payment of the fol- 
lowing items of alleged Indebtedness to the Panama Canal, uatnely: Fronï 
the salary due the relator for the month of December, 1914, $170.07, for rent 
of résidence, house No. 118, Aneon, C. Z., from May 1 to Ottober 17, 1914, 5 
months and 17 days at the rate of $25 lier montli, and electrlc current for the 
same perlod at the rate of $5.55 per niionth; from the salary due the relator 
for the month of January, 1916, $66.66, on account of alleged absence for a 
perlod of 4 days during sald month of January beyond the 6 weeks' lea^■e re- 
ferred to in the Panama Canal Act; from the salary due the relator for tli© 
month of March, 1916, $500, to apply on account of rent for n.se of résidence 
No. 311, Ancon ; from the salary due the relator for the month of April, 1916, 
$341.97, alleged balance due for rent of house No. 311, Ancon, to April 30, 191G, 
and account of 1 days' alleged absenc-e beyond the 6 weeks' leave referred to 
in the Panama Canal Act ; and from the salary due the relator for the month 
of May, 1916, $53.06, account of rent for house No. 311, Ancon, and electrlc 
current — or a total sum of $1,131.76. 

The relator avers that he is not Indebted to the Panama Canal or the 
United States in any sum op sums whatsoever, and dénies specifica^jy every 
item of tlie above-mentloned clalm. of ludebtedness, and allèges that the 
before-mentioned sum of $1,131.76 of his salai-y is being unlawfully withheld 
from hlm by the respondent. 

The prayer is that the respondent, the auditor of the Panama Canal, be 
compelled by peremptory mandamus to audit, approve, issue, and deliver to 
the relator warrants, vouchers, or pay checks for his salary as District Judge 
of the Canal Zone, as required by law and the practlce, without regard to 
said clalm of indebtedness set up by the respondent, whidi, as before stated, 
Is denled by the relator. 

Tbe respondent admits the appointment and ser\'lce of the relator as Dis- 
trict Judge of the Canal Zone, but he daims that he has the right, and that 
It is his duty, to withhold the sald sums described on the ground of the re- 
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lator's alleged Indebtedness for house rent and electrle lights, and the sums 
deducied aud vvlthheld on account of 5 days' alleged absence from the Canal 
Zone in exceas of the 6 weeks' leave of absence specially provlded for in 
section 8, Act of August 24, 1912. 

[1] 1. ïhis act is entitled "An act to provide for the opening, maintenance, 
protection, and opération of the Panama Canal, and the sanitation and gov- 
ernment of the Canal Zone." It is sometimes referred to as the Panama 
Canal Act, but Is commonly called the Adamson Act after Its dlstinguished 
author. 

It is provlded In thls act: "Section 2. That ail laws, orders, régulations, 
and ordlnances adopted and promulgated in the Canal Zone by order of the 
Président for the government and sanitation of the Canal Zone and the con- 
struction of the Panama Canal are hereby ratified and confirm'ed as valid and 
binding untll Congress shall otherwise provide. The exlsting Courts estab- 
UsliGd in the Oanal Zone by executive order are recognized and conflnned to 
continue in opération untll the courts provlded for in this act shall be estab- 
lished." Comp. St. 1916, § 10038. 

And it is pertinent to quote the followlng section of the act: "Section 8. 
That there shall be in the Canal Zone one District Court with two divisions, 
one including Balboa and the other Including Christobal; and one district 
judge of the said district, who shall hold hls court in both divisions at such 
time as he may designate by order, at least once a month In each division. 
The rules of practice in such District Court shall be prescribed or amended 
by order of tlie Président. The said District Court shall hâve original juris- 
dlction of ail felony cases, of offenses ariaing under section ten of this act, 
ail causes in equity ; admlralty and ail cases at lavir involving principal sums 
exceeding three hundred dollars and ail appeals fronï judgments rendered in 
magistrates' courts. The Jurisdiction in admlralty herein conferred upon the 
District Judge and the District Court shall be the same that is exercised by 
the United States District Judges and the United States District Courts, and 
the procédure and practice shall also be the same. The District Court or the 
jndge thereof shall also hâve jurisdiction of ail other matters and proceed- 
ings not herein provlded for vk'hlch are now within the jurisdiction of the 
Suprême Court of the Canal Zone, of the Circuit Court of the Canal Zone, 
the District Court of the Oanal Zone, or the judges thereof. Said judge shall 
provide for the sélection, summoning, servlng, and compensation of jurors 
from amoug the citizens of the United States, to be subject to jury duty lu 
either division of such district, and a jury shall be had in any criminal case 
or civil case at law originatlng in said court on the demand of either party. 
There shall be a district attorney and a marshal for said district It shall 
be the duty of the district attorney to conduct ail business, civil and criminal, 
for the government, and to advise the Govemor of the Panama Canal on ail 
légal questions touching the opération of the canal and the administration of 
civil afCairs. It shall be the duty of the marshal to exécute ail process of the 
court, préserve order thereln and do ail things incident to the office of mar- 
shal. The District ,Tudge, the district attorney, and the marshal shall be 
appointed by the Président, by and with the advice and consent of the Sen- 
ate, for ternis of four years each, and until their successors are appointed and 
quallQed, and during their terms of office shall réside within the Canal Zone, 
and shall hold no other office nor serve on any officiai boai-d or commission 
nor receive any émoluments except their salaries. The District Judge .shall 
recel ve the same salary paid the District Judges of the United States, and 
shall appoint the clerk of said court, and may appoint one assistant when 
necessary, who shall recelve salaries to be flxed by the Président. The Dis- 
trict Judge shall be entitled to six weeks' leave of absence each year with 
pay. During bis absence or during any period of dlsability or disqualifica- 
tion from sickness or otherwise to discharge his duties the samde shall be 
temporarily performed by any Circuit or District Judge of the United States 
who may be deslgnated by the Président, and who, during such service, shall 
recelve the addltlonal mileage and per diem allowed by law to District Judg- 
es of the United Stat«s when holding court away from their homes. The 
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district attomey and the marshal shall be pald eaCH a salary of flve thousand 
dollars per annunï." 

By the reading of tMs section it is seen that the District Court of tlie (>inai 
Zone has original jurlsdiction In ail cases at law involving principal sums ex- 
ceeding $300, and that jurisdictlon of ail other matters and proeeedings not 
speelally provided for in the act were by the terms of the act itself retained 
in the District Court or the judge thereof, including jurlsdiction of ail matters 
and proeeedings of which the Suprême Court, the Circuit Courts, and the 
District Courts of the Canal Zone had jurisdictlon at the time the Adamson 
Act was passed. And it must be rememibered that the Code of Civil Procé- 
dure of the Canal Zone was by the authorized order of the Président, dated 
May 1, 1907, made a part of the law goveming the Canal Zone; and this too, 
It will be observed, was continued In force by the Adamson Act. This Code 
provides as follows: 

"Sec. 552. Procédure in Mandamus. — ^The Suprême Court shall hâve con- 
current jurlsdiction with the Circuit Courts In ail cases where any inferior 
tribunal, corporation, board, or person unlawfully neglects the performance 
of an act whleh the law spedally enjoins as a duty resulting from an office of 
trust or station, or unlawfully excludes the plaintlff from the use and enjoy- 
mfent of a rlght or office to which he Is entitled, and from which he Is un- 
lawfully excluded by such inferior tribunal, corporation, board, or person, 
and also shall hâve original jurisdictlon over Circuit Courts and jndges there- 
of wherever said court or judge unlawfully neglects the performance of a 
duty which the law specifleally or spedally enjoins as a duty imposed upon 
such court or judge. The procédure of the Suprême Court in mandamusi pro- 
eeedings shall be the sarae as those provided for mandate in this Code." 

"Sec. 554. Prelvminary Injunotions m Certiorari, Mandate, Prohibition Pro- 
eeedings. — In certiorari, mandamus, and prohibition proeeedings an injunc- 
tion may be granted by any judge of the Suprême Court, if in his judgment 
such injunetion is necessary for the préservation of the rights of the parties 
fiending lltlgatlon." 

"Sec. 555. Eœpeditin^ Sîcch Proceedm-gs. — ^The conrt may, in Its discrétion, 
make snch orders as it deems necessary for expedltlng proeeedings In péti- 
tions for certiorari, mandamus, or prohibition proeeedings." 

Thus we find the District Court of the Canal Zone has jui-isdiction in ail 
cases where any inferior tribunal, corporation, board, or person unlawfully 
neglects the perfomïaace of an act which the law specifleally enjoins as a 
duty resulting from an office or position of trust, or unlawfully dénies to 
or excludes one entitled to the use and enjoyment of a rlght or office from tlie 
use or enjoyment of such rlght or office or any rlght which is unlawfully de- 
nied by an Inferior tribunal, corporation, board, or person. 

It was never heretofore contended that the former Circuit and Suprême 
Courts of the Canal Zone did not hâve authorlty to issue a writ of manda- 
mus, or that the District Court as now constituted does not hâve such pow- 
er. Manifestly Congress legislated, in passing the Adam son Act, with référ- 
ence to the Code of Civil Procédure, supra, and presumably with knowledge 
of and référence to proeeedings in the courts. Circuit and Suprême, of the 
Canal Zone. As now constituted, the jurisdictlon and power of the District 
Court of the Canal Zone was not abridged by the Adamson Act, but, on the 
contrary, this court was invested by the act with ail tlie powers heretofore 
exercised by the Circuit and Suprême Courts of the Canal Zone. As before 
sald, It must be presumed that Congress knew the power and jurisdictlon of 
such courts and the proeeedings had In them, and, on admitted elementary 
prlnciple, the act of Congress is to be considered In the llght of what was 
done by and in the courts of the Canal Zone. Let me refer to sonïe of tiie 
adjudged cases. 

On page 134, vol. 1, of the published Eeports of the Suprême Court of the 
Canal Zone, Canal Zone ex rel. Andrade v. Goolsby, Case No. 45, decided on 
September 10, 190S, the Suprême Court held that a writ of mandamus would 
lie, and in fact i»sued a writ of mandamus to E. M. Goolsby, clerk of the 
Circuit Court of the Second Judlcial Circuit. 

In Canal Zone ex rel. Seixas v. Gudger, 2 Canal Zone Suprême Court Il«- 
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ports, p. 69, the Supremte Court of the Canal Zone refused to Issue a wrlt of 
mandamus, not because it did not hâve jurlsdiction so to do, but because the 
relator in that case sought by mandamus to compel the judge of the Second 
Circuit Court to grant an appeal when no blU of exceptions had been pre- 
pared and presented to him. The closing paragraiih of that décision Is as 
follows (loc. cit. 71): "Since, therefore, the pétition herein fails to show that 
the relator made any proper attempt to perfect his bill of exceptions, and 
since it also fails to show that the respondent unlawfully neglected the per- 
formance of any duty specifically or specially enjolned upon hinï as acting 
judge of, the Circuit Court for the Second Circuit, it ia considered by the 
court that the alternative writ heretofore îSKued should be quashed, that the 
stay granted therein should be vacated, and the jjetition dismissed, wlth 
costs against the relator. Tt is so ordered." 

In Canal Zone ex rel. Wm. H. ICnox & Co. v.'Goolsby. 2 Canal Zone Su- 
prême Court Reports, 64, a peremptoi-y writ of mandamus did issue to the 
respondent, comœanding himl to pay to the relator the sum of $4,434. The 
syllahus in this case is manlfestly erroneous, as the body of the décision on 
page 65 shows that a writ of mandamus did issue. 

In Canal Zone ex rel. Suecari v. Owen, 2 Canal Zone Suprême Court Re- 
port.s. 66, the Suprême Court refused a writ of mandamus, directing a judge 
of the Circuit Court to sign a bill of exceptions, when it appeared that the 
bill of exceptions was tendered solely for the purpose of saving an exception 
taken to a ruling of the court on May 2;'d, overiTiling a motion to vacate a 
judgment that had been rendered at the March terra. The Suprême Court 
held that the Circuit Court had lost control over the judgJuent and was pow- 
erless to set aside at the May terin of court a Judgment rendered at the 
March terni, and that therefore even though a bill of exceptions had l)een 
eigned, it would not hâve benefited the party applying for the writ of man- 
damus. For this reason the writ was refused. 

In the case of Kung Ching Chong v. Wlng Chong, 2 Canal Zone S. C. Re- 
ports, p. 25, loc. cit. 29, the Sui.irem'e Court, in detining the jurisdiction of 
Circuit Courts in the Canal Zone, said as foliows: "What is a Circuit Court 
of the Canal Zone? A court limited in its jnrisdiction by the substJintive law 
of Panama? TS'ot so. They are courts of equal plenary Jurisdiction wlth the 
Court of Klng's Bench in Great lîritain and tlie circuit courts of the states 
of the Union and the United States. Courts of the highest Jurisdiction in 
the world. Nothing jurisdictional is withheld from them. Over the life, the 
property, and liberty of the litigants before them tliey possess ail jurisdic- 
tional Power." 

Thèse cases are cited for the i)uri)ose of showing that never heretofore was 
the authority of the Circuit and Suprême Courts of the Canal Zone ques- 
tioned, and further to show that as a matter of fact writs of mandamus 
hâve been issued by thèse courts. 

As we bave said the présent District Court of the Canal Zone is vested with 
ail the jurisdiction of the former Circuit and Suprême Courts of the Canal 
Zone which lawfully exercised the powor to issue wi-its of mandamus. 

It is clear that Judge Jackson is entitled to his salary of .$6,000 per annum 
in monthly payments of $.500 just as in case be were a District Judge of the 
United States. And it appears to be equally clear that tlie District Court of 
the Canal Zone has authority to issue a peremptory mandamus if a proiier 
case is presented. 

[2] 2. Let us now coiisider whether mandannis can Iw rightfuUy issued 
against the auditor of the Panama Canal. The Adamson Act provides as fol- 
lows: "Sec. 4. That when in the judgment of the Président the construc- 
tion of the Panama Canal shall be sufliciently advanced toward completion 
to render the further services of the Isthmian Canal Commission unneces- 
sar.v the Président is authorized by executive order to discontinue the Isth- 
mian Canal Commission, which, togetlier with the présent organization, shall 
then cease to exist; and the Président ia authorized thereafter to complète, 
govern, and operate the Panama Canal and govern the Canal Zone, or cause 
them to l)e completed, governed, and oporated, through a Governor of the Pana- 
ma Canal and such other persons as he may deem compétent to discharge 
241 F.— 48 
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the varions dutles eonnected wlth the completlon, care, rcfaintenance, sanlta- 
tion, opération, goveniment, and protection of the canal and Canal Zone. If 
any of the persons appointed or einployed as aforesaid shall be persons In the 
nilUtary or naval service of the United States, the amount of the officiai sal- 
ary pald to any such person shall be dedueted from the amount of salary or 
compensation provlded by or which shall be fixed under the terms of this 
act. The Govemor of the Pananïa Canal shall be appointed by the Président, 
by and with the advice and consent of the Sonate, comnilssioned for a term 
of four years, and untU his successor shall be appointed and quallfied. Ile 
shall recelve a salary of ten thousand dollars a year. Ail other persons nec- 
essary for the corupletion, care, management, maintenance, sanitation, govern- 
ment, opération, and protection of the Panama Canal and Canal Zone shall 
be appointed by the Président, or by hls authority, reiflovable at his pleasure, 
and the compensation of such persons shall be fixed by the Président, or by 
his authority, untll such time as Congress may by lavv regulate the same, but 
salaries or compensation flxed hereunder by the Président shall in no Instance 
exceed by more than tvrenty flve per centum the salary or compensation pald 
for the same or simllar services to persons employed by the government In 
continental United States. That upon the completlon of the Panama Canal 
the Président shall cause the same to be offlcially and formally opened for 
use and opération." Comp. St. 1916, § 10040. 

Thereafter, in pursuance to the provisions of section 4 above quoted, under 
date of January 27, 1914, the Président promulgated an executive order, sec- 
tion 6 of which reads as follovvs: 

"6. There shall be an accouuting department under the supervision and di- 
rection of the auditor, with an assistant in the United States. The dutles of 
the department shall include ail gênerai bookkeeping, audlting and account- 
ing, both for money and property, cost keeping, the examination of pay roUs 
and vouehers, the inspection of time books and of money and property ac- 
counts, the préparation of statistical data, and the administrative examina- 
tion of such accounts as are required to be submitted to the United States 
Treasury Department ; and the collection, custody and disbursement of funds 
for the Panama Canal; and the Canal Zone." 

"Thèse same dutles shall be performed for the Panama Eailroad Company 
on the Isthmus when not inconsistent with the charter and by-laws of that 
Company. The department shall be charged with the handling of clalms for 
compensation on account of Personal injuries and of clalms for damages to 
vessels. Withln the limite flxed by law, the dutles and financial responsibili- 
ties of the officers and employés charged with the receipt, custody, disburse- 
ment, auditing and accountlng for funds and property shall be prescrlbed in 
régulations Issued by the Govemor, with the approval of the Président The 
auditor shall maintain such a System of bookkeeping as will enable him to 
furnish at any time full, complète, and correct Information In regard to the 
status of appropriations made by Congress, the status of ail other funds, and 
the amounts of net profits on ail opérations, which are to be covered into 
the treasury as required by the Panama Canal Act." 

The act conferred a very broad power upon the Président It authorized 
him to "complète, govern and operate the Panama Canal and govem the 
Canal Zone, or cause them to be completed, governed, and operated through a 
Crovernor of the Panama Canal and such other persons as lie may deem com- 
pétent to discharge the various dutles eonnected with the completlon, care, 
maintenance, sanitation, opération, government, and protection of the Canal 
and Canal Zone." Of course, such executive orders as the Président promul- 
gated for the purpose of putting said act Into efCect became a part of the act 
itself. iloreover, by its very terms the act did not become operative until 
the executive order put it into effect. It is plain, therefore, that thèse execu- 
tive orders are to be luterpreted and treated by this court as a part of the 
congressional enactment. 

It will be observed that section 6 of the executive order, supra, provlded 
that there should be an auditor, with an assistant in the United States. He 
was authorized to hâve charge of the collection, custody, and disbursement of 
fvmds for tlie Panama Canal and the Canal Zone, including ail m:oneys ap- 
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propriated by Congress for the Panama Canal and the civil govemment, etc., 
of the Canal Zone. He was made at once the custodlan, the auditor, and dis- 
(>urser of the funds to be expended on the Isthmus. 

Thls executive order further provided that the auditor shall maintaln 
such a System of bookkeeptng as will enable him to furnish at any time fuU, 
com'plete, and correct information, in regard to the status of appropriations 
made by Congress, and the status of ail other funds and the amounts of net 
profits on ail o]>erations, whlch are to be covered Into the treasury as re- 
quired by the Panama Canal Act. 

The last sentence of section 6 of the Panama Canal Act, to whlch this sec- 
tion of the executive order refers, is in tliis language: "Monthly reports of 
such receipts and expenditures shall be made ta the Président by the per- 
sons in charge, and annual reports shall be made to * * * Congress." 
Oomp. St. 1916, § 10042. 

Now, the person In charge of thèse funds was the auditor, which position 
or office was created by the Président under the executive order above quoted. 
It is true that the auditor has an assistant in the United States, but he was 
110 more than an assistant there. The auditor in the Canal Zone had charge 
of the funds and exclusive control over their dlsburseinent. This Is m'ani- 
fest from that portion of section 6 of the Panama Canal Act heretofore 
quoted; and it was ne<'essary for him to make reports montUly to only one 
departraent or officiai, namely the Président, and to make reports annually to 
only one body, namely Congress. The act of Congress and the executive or- 
ders thereunder placed the auditor of tlie Panama Canal under the Président 
and the Congress of the United States, and under no other ofHcial, body, or 
department. 

Again, section 5 of the executive order of March 2, 1914, In amplification 
of section 6 of the executive order above quoted, is in the following language: 
■'Section 5. That the assistant auditor provided for in executive order No. 
188.'>, dated January 27, 1914, shall be appointed April 1. 1914. Hls salary 
shall be fixed by the Govei-nor. He shall perform such duties of the account- 
ing department to be performed iu the United States, as may be assagned to 
him by the auditor, and also such other duties of a gênerai nature as may 
be assigned to hinï by the chief of the Washington office of the Panama Canal. 

"On and after April 1, 1914, there shall be transferred to the assistant au- 
ditor, and he shall be charged with the custody, care and préservation, of ail 
records and property of the disbursing otficer, and of the assistant examiner 
of nccounts of the Isthmian Canal Commission, with which those offlcers shall 
be chargod on March 31, 1914. 

"The chief of the Washington office may, however, transfer to and place 
in the custody of the disbursing clerk, hereinafter provided for, such of the 
property and records above de.scribed, as he may deem to be essentlal to en- 
able the disbursing clerk to properly perform bis duties under thls order, but 
the disbursing clerk shall not be peruùtted, without si^ecific authority froni' 
the chief of office, to keep a separate set of retords and files. He shall bo 
required to rely upon, and cousult when nece.ssary, the records and files in 
the oflïce of the assistant auditor, in verlfylug the legality of claims and ac- 
counts submitted to him for payment, or to verify the détails of any collec- 
tion for which he is required to account. Disbursements \vU\ be made by the 
disbursing clerk only after examination of tlie claim or account in the offic-e 
of the assistant auditor. 

"Such of the ofHcers and em^iloyês employed in the office of the assistant 
examiner of accounts and the disbur.sing ollice of the Isthmian Oanal Com- 
mission on March 31, 1914, as the Governor détermines to retain, shall be 
transferred to and employed in the aceounting depai-tment in the United 
States, and their salaries fixed at such ajiiounts as the Governor deems just 
and reasonable. 

"Tliere shall be a disbursing clerk for that part of the aceounting depart- 
ment in the United States, who shall perform similar duties to those that are 
required to be ijerformed by the colleetor and paymaster on the Isthmus, in 
so far as there are such duties to be performed in the United States, and 
shall be subject to the same supervision by the assistant auditor, as the col- 
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lector and paymaster on the Isthinus are by the auditor. He shall glve bond 
In such amount as may be fixed by the Govemor, or by his autbority. 

"Such of the officers and enïployés as are transferred to and employed in 
the accounting department in the United States, shall be distributed between 
the office of the assistant auditor and that of the disbursing clerk, respectively, 
as the needs of the service require. They shall perform such duties as may 
be assigned to therti by proper authority. They shall be subject to similar 
flnancial responsibilitles, and to the same gênerai rules and régulations that 
hâve been prescribed for like officers and employés in the accountlng depart- 
ment on the Isthmus. 

"It is the purpose of this order, and it shall be so construed, as to require 
the assistant auditor of the Panama Can^l to examine ail claims and accounts 
before their payment by the disbursing clerk ; to carfy on ail gênerai cor- 
respondence in relation to claims and accounts required to be conducted by 
the accountlng department in the United States ; to prépare ail vouchers and 
certify to the validity of ail claims and accounts before they are submitted 
to the disbursing clerk for payment; to furnish to the disbursing clerk ail 
necessary data to enable that officer to make reply to any exceptions that may 
be taken to his account by the auditor for the War Department; to keep ail 
gênerai records to be kept in tha accountlng department in the United States ; 
to miike ail reports as to statistical data required to be sent to the auditor on 
the Tsthmus ; to glve an administrative examlnation to ail accounts of the dis- 
bursing clerk before they are transmitted to the auditor; to make an ad- 
ministrative examlnation of ail clahns wliich are to be submitted to the auditor 
for direct settlement ; to keep a complète record of ail collections to be made 
and ail moneys received by the disbursing clerk ; to certify to the correctness 
of the disbursing clerk's accounts for collections; to see that bills coUectible 
are issued and collections made in ail proper cases ; to bave charge of ail 
gênerai files which are required to be kept by the accountlng department in the 
United States ; and to perform such other duties as may be assigned to him by 
the auditor, or the chief of the Washington office." 

The executive order of March 2à above quoted is as much the law as the 
act of Congress or the executive order of January 27th hcrelnbefore referred 
to. It is an enlargement or explanation of section 6 of the order of January 
27th. It clearly defines the duties and functlons of the assistant auditor and 
conclusively shovirs that such assistant in the United States Is under the direc- 
tion of the auditor on the Isthmus, who is the final auditor. And it will be 
observed this section last quoted st^ites that the disbursing clerk under the 
assistant auditor In Washington shall be subjeet to the same supervision by 
the assistant auditor as the collector and paymaster on the Isthmus are by 
the auditor. It is plain that this section accentuâtes the fact that the assistant 
auditor at Washington is under the supervision of the auditor on the Isthmus, 
and this assistant is specifically directed to report to such auditor. 

It seems that nothing further need be sald to demonstrate that this audi- 
tor, the respondent in this case, is the final auditor. But he is more than 
an auditor because by the very provisions of the executive order creating bis 
office he not only audits, but he orders the disbursement of ail funds, for the 
lauguage of the act charges him vvith the disbursement of the funds. It is a 
reasonable and consistent interprétation to say that the executive order shows 
that the disbursing clerks and paymasters under the assistant auditor in 
Washington and under the auditor on the Isthmus, the final auditor, are no 
more than pay clerks who are required to pay the vouchers as they bave been 
audited by the assistant auditor In Washington, and by the auditor on the 
Isthmus who is vested wlth the power of disbursement. 

It seems to be incontrovertible that the two provisions of the two executive 
orders above quoted, one putting the Canal Act into opération, and the other 
amplifylng and explaining the terms of the flrst order, are as much a part 
of the Panama Canal Act itself as if thèse two sections had been embraeed in 
the act I think the conclusion necessarily foUows that the respondent Is the 
final auditor so far as Judge Jackson's salary is concerned. 

And I think also that it is not to be doubted that the auditor, under the 
provisions of the Canal Act, needs only to report to the Président, and to 
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CoiigTsss. It is not belleved If it had been the intention of Congress that tlie 
final auditor should be in Washington, and that the auditor on the Isthmus 
should be under some other officiai, that tte office of assistant auditor would 
hâve been created whereby the assistant at Washington is to act under the 
auditor on the Isthmus. It is entirely consistent to say that the Panama Canal 
maintains what may be termed a branch office at Washington with the 
assistant auditor there to audit Che accounts of that branch office ; and as a 
part of bis duty under section 5 of the executive order of March 2, 1914, he 
is required to send data to the auditor on the Isthmus and to transmit the 
examlnation of accounts to the auditor on the Isthmus. 

[3] Recurring to the duties of the auditor of the Panama. Canal, it is to 
be borne in mind that under the Adamson Act and executive orders in pur- 
suance thereof he is charged with "the collection, custody and disbursement 
of funds for the Panama Canal and the Canal Zone," as I bave attempted to 
show. Section 4 of tlie Adamson Act, and section 6, Executive Order Jan. 27, 
1914, supra. And in the so-called Sundry Civil Act of March 3, 1915, c. 75. 3S 
Stat, at L., 6.3d Cong. od S. 883, 884, the appropriation is made "for every 
expenditure requisite for and incident to the construction, maintenance and 
opération, sauitation, and civil government of the Panama Canal and Canal 
Zone, including the foUovVing: Compensation of ail officiais and employ&s 

* * * and for such other expansés not in tlie United States as * * * 
necessary to best promote the construction, maintenance, « » * opération, 
sanitation, and civil government of the Panama Canal, * • * as follows : 

* * « ]7qi. civil government of the Panama Canal and Canal Zone, salanes 
of District Judge, ,Î;G,000, district attorney, $.5,000, marshal, $5,000," etc. 

It is seen that expenses not in the United States, Including the civil govern- 
ment of the Panama Canal, embrace the spécifie sum of $0,000 appropriated 
by the act of Congress for the payment of the salary of the District Judge, up 
to June 30, 1916. It is my opinion that in légal contemplation this fund is on 
the Isthmus and is subject to disbursement there under the direct autliority 
of the auditor of the Panama Canal, who must report with référence thereto 
to tlîe Président and to the Congress, and who is not otherwise required to 
report. 

Under the law and the practiee obtaining in the Canal Zone in such case it 
is the duty of the auditor to make and deliver the pay voucher to relator for 
his salarj' at the end of each month, and under the same law and nractk'<' it 
is the duty of the pa.ymaster, who is no more than a paying teller of the 
respondent, to pay the salary upon the certirteate or vouchci- of the auditoc 
there. Nothing is left to the judgment or discrétion of the auditor in .the 
matter of such disbursement He is required to perform a ministeriaJ duty 
and no more. 

[4] 3. In his answer the respondent says that he bas sought the advlce of 
the ComptroUer of the ïreasury under the following provision of the Dockery 
Act (R. S. Supp. vol. 2, 1892-1901, p. 216, Act July 31, 1S91, c. 174, § 8, 28 
Stat. 207) : "Dlsbursing officers, or the head of any executive department, or 
other establishment not under any of the executive departmonts, may apply 
for and the ComptroUer of the Treasury shall render his décision upon any 
question involving a payment to be made by them or under them." 

And he insists that the ComptroUer bas rendered a décision against Judge 
Jackson that preeludes any action by thIs court. 

Now the only question involved In the payment of the judge's salary Is the 
one raised by the respondent, who vpltbholds $1,131.70 of the salary, where the 
services and identity of Judge Jackson are admitted. The pleadings in the 
case and the briefs submitted by counsel in behalf of the respondent, as well as 
the testimony and oral argument, show that the respondent did not submit to 
the ComptroUer a question of payment to be made by him as auditor. But, 
rather, that he dld submit to the ComptroUer the question as to whether or 
not he as auditor had the right to retain portions of the relator's salary for 
the satisfaction of alleged indebtedness of relator to the United States or the 
Panama Canal. 

The relator's salary does not fall under the category of a clalm against 
the Umt«d States. It is tiied compensatioa eamed by him and lor which a 
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spécifie appropriation has been made and the manner of dlsbursement pro- 
Tided for. It requires no argument to show that the case fit har Is différent 
from one where a clalm is made against the tJnited States and judgment and 
discrétion Is vested in an aceounting offieer authorized by law to adjust and 
settle the clalm. In such case as that the OomptroUer of the Treasury shall 
npon application render his décision upon any question involving a payinent 
io be made. 

Hère the salary was nscertalned or fixed by law and the money for its 
payment approprlated by Congress, as before stated. In légal effect it was 
on the Canal Zone, or in the hands or imder the control of the disbursing 
offlcer, who is the respondent hère. There was nothing left to the Judgment 
or discrétion of the respondent whose duty it was to disburse the money ap- 
proprlated for the salary. Being satisfled of the identlty of Judge Jackson it 
was the plain duty of the respondent to issue his warrant for the salai-y. 

The salary of a judge who has served and for whose comi>ensatlon spécifie 
appropriation has been made is not such a clalm that aflords any fleld for 
tho opération of the Dockery Act. We are not without a guldlng précèdent. 
In the case of Benedict v. U. S., 176 U. S. 357-360, 20 Sup. Ct. 458, 459 (44 L. 
Ed. 50.3), it was sald: "The case in reality turns upon tbe meaning of the 
Word 'salary,' as used in section 714 [Comp. St. 1916, § 1237]. The word 
'salary' may be deflned generally as a fixed annual or perlodical payment for 
services, dependlng upon the time, and not upon the amount, of services ren- 
dered * * * as applied to District Judges in gênerai, and indeed to every 
District Judge except the judge of the Eastern District of New York, it 
(loubtless refers to the salary of $5,000 fixed by the act of February 24, 1891 
[ehapter 287, 26 Stat. 783]. Such salary Is an annual stipend, payable In slck- 
ness as well as in health, for duties much more onerous in some districts thaii 
in others, and regardless of the fact whether such duties are pcrformed by the 
judge in person, or by the judge of another district called in to take his place. 
It is a compensation whlch eannot be dimlnished during the continuance of 
the incumbent in office, and of which he eannot be deprived except by death, 
résignation, or impeaehment." There the Suprême Court of the United States^ 
distinctly declared that a fédéral judge eannot be deprived of his salary in 
whole or in part except by death, résignation, or impeaehment. Of course, 
the appointment and qualification of a territorial judge who did not act as 
such, but was removed from office by executive crder, would not entltle him 
to a salary. That was the case in U. S. v. (Suthrie, 17 How. 284, 30'2-304, 15 
L. Ed. 102, which is hereinafter considered and dift'erentlated from the présent 
case.. 

If the judge can be deprived of a part of his salary for alleged indebtedness 
for house rent when such rental charge was fixed arl)itrarily, that is to say, 
without his consent and without any authority of law, such charge could, by 
the same token or assumed authority, hâve been made .$500 per month, and 
thus so adjusted as to absorb the entire salary of the judge. I do not think 
that such a conclusion would be more absurd than the contention of the re- 
spondent that how much of and for what purijose he can withhoUl the salary 
of the judge is a matter entively in the judgment and discrétion of the re- 
spondent; and that his action in such matter eannot be revlewed by a court. 
There eannot be such an autoerat. 

Our government eannot be reduced to a bureaucracy. Chief Justice Mar- 
shall said that the government of the United States has been emphatically 
termed a government of laws and not of men; and It is emphatically the 
province and duty of the judlcial department to say what the law is. Marbury 
v. Madison, 1 Cranch, loc. cit. 165, 177, 2 L. Ed. 60. And as pertinent hère it 
may be added that the judicial department must be allowed to continue to 
adjudge in cases involving Personal and property rlghts. 

[5] It was asserted by counsel for respondent that the salary of the judge 
was a daim or demand agalust the United States, and that the amount alleged 
to be due by relator to the Panama Canal by way of house rent was a clalm 
or demand against the relator, and that therefore the audltor acted wlthin 
the provisions of that section of the Dockery Act above quoted in submittlng 
tbds matter to the OomptroUer. But as I hâve said, it was a disputed clalm. 
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merely because of the fact that the auditor, the respondent In thls case, had 
made it so. It cannot be said that the salary of the judge constltuted a claim 
disputed or otherwise prior to the time that the respondent In this case saw 
lit to so assume. Furthennore, the Dockery Act provides that the auditor 
inay subuiit to the Comptroller of the Treasury a question involving a pay- 
nient to be made by the auditor. Thls was no question of a payment to be 
made from government funds by the auditor to a party asserting a right to 
.such funds. It is a question of the auditor retalning from a fédéral judge, 
whose salary had been provided for and approprlated by Congress, such 
amounts as he saw fit to withhold. The clalm in dispute was not against the 
government: it was against the relator. The act does not provide, and 
clearly never contemplated, that the auditor should arrogate to himself the 
right to even consider that any amount by way of daim or otherwise eould be 
deducted from the salary of a fédéral judge based upon an alleged claim as- 
serted by officiais of the government. 

Under this Dockery Act, therefore, thls alleged clalm was improperly sub- 
mitted to the Comptroller of the Treasury by the respondent. It seems to 
me that the Comptroller of the Treasury should hâve advlsed the auditor 
when he submltted the alleged clalm that he, the Comptroller, had no au- 
thority to pass upon it. The law confers no such functlon upon the Comptrol- 
ler nor upon the auditor. Consequently, the opinion of the Comptroller of 
the Treasury was extraofficial, was not requlred by law, and constltuted purely 
a gratuitous act of the respondent in this case in furttierance of his endcavor 
to unlawfuUy withhold relator's salary from hlm. The contention of the coun- 
sel for respondent that this court is without jurisdlction to issue the writ of 
mandamus because the Comptroller of the Treasury had "judicially declded 
the question" is, I thlnk, untenable. 

[6] 4. I do not think that there Is any merit in the respondent's contention 
that he performs his duty under administrative organization and not under 
statutory organisation. When the Congress passed the Panama Canal Act of 
August 24, 1912, and authorlzed the Président to put it into opération when 
lie deemed it expédient, and further authorlzed him to croate such offices as 
he deemed necessary to provide for the sanitation and civil government of 
the Canal Zone, when the Président, acting under the express authority of 
Congress, by executive order of January 27, 1914, ereated an accounting de- 
[jartment under the supervision and direction of the auditor, who is the re- 
spondent ; and when Congress later, in March 1915, approprlated money to 
pay this relator's salary of $6,000 per annum to June ;{0, 1916, and 
provided that it be paid on the Isthmus, It thereby became the duty of this 
auditor, ereated in pursuance of the statute, to audit and pay the salary as 
Congress had dlrected in the Adamson Act and the Sundry Civil Appropriation 
Act of March 3, 1915. 

It is not to be doubted that the executive orders of January 27 and March 
2, 1914, are in légal contemplation integi-al parts of the Panama Canal Act 
itself, and thèse and the appropriation act of March 1915, appropriating the 
funds to pay the relator's salary on the Isthmus, are blnding law, compelling 
upori the respondent. In légal appréciation the respondent's office was ereated 
by statute; that is, by order in pursuance of a statute, which has ail the 
efCect of a statute, and that thereby his dutles are clearly deflned. 

[7] 5. The respondent contends that the auditor of the War Department is 
the proper party against whom this relator should proceed, and predicates his 
contention upon this provision of Act Cong. October 22, 1913, c. 32, 38 Stat. 
209: "The money accounts of the Panama Canal, under the Panama Canal Act 
of August 24, 1912 (Stat at L., vol. 37, p. 560), sball continue to be audited by 
the auditor for the War Department." It must be conceded that thls state- 
ment Is gênerai and that, on the other hand, spécifie authority is glven by the 
executive order of the Président of the United States to the auditor on the 
Isthmus both to audit and disburse ail funds approprlated by Congress in 
connection with the Panama Canal. 

I do not thlnk that there is neressarily any conttiet between the provision 
last above quoted and the executive orders promulgated under the Adamson 
Act It Is clear that prior to October 22, 1913, the auditor of the War De- 
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partment had never andlted the salary of tlie District Jndse for the simple 
reason that the office of District Judge was not creatert until the Panama 
Canal Act was put in force and effect by the executive order of the Président 
in 1914. The office was created on Aprll 1, 1914, and the présent Incumbent 
was confirmed by the Senate and recelved hls commission as District Juage 
on May 1, 1914. Oonsequently, whatever other accounts the audltor for the 
War Department may hâve audlted prior to October 22, 1913, he could not 
hâve audited the salary of the District Judge of the Canal Zone, there then 
being no District Judge, and therefore no salary of sueh officer to audit. The 
quotatlon from the act of October 22, 1913, states that the money accounts of 
the Panama Canal shall continue to be audited by the auditor for the War 
Department. The salary of this relater Is a new aceount which never existed, 
and eonsequently dld not need to be audlted untll after the promulgation of 
the executive orders of January 27, and March 2, 1914, creating the accountlng 
department on the Isthmus, maklng the respondent in thls case the tinal 
audltor, and detining the dutles of certain of hls subordinates both on the 
Canal Zone and at Washington. I find no law making it Imcumbent upon 
the auditor of the War Department to audit the salary of this relator, and 
there is nothing to show that, in the absence of statutoi-y authorlty, his officiai 
had any authority to pass upon or to audit such salary. 

And, again, when the Sundry Civil Appropriation Bill of March 3, 1915, pro- 
vidlng for the payment of the salary of the relator, and approprlatlng the 
amoutit thereof, and directlng its payment, was passed, the fund for the 
payment of the judge's salary was placed under the control of the auditor on 
the Isthmus. Congress knew, when this act making tlie appropriation for 
the Judge's salary was passed, that in January and in March, 1914, the Prési- 
dent had created the office of audltor on the Isthmian Canal, with an assistant 
at Washington, and that this law and the executive orders in pursuance there- 
of specifleally deflned the power and authority that was vested In the audltor 
on the Isthmus and in his assistant at Washington. Furthermore, when Con- 
gress made thls appropriation for. the payment of tlie salary of the District 
Judge it was done almost two years after the act of October 22, 1913. If the 
iatter act could ever hâve had the meaning attrlbuted to it by the respondent, 
the subséquent act of Congress, enacted presumably with the knovvledge and 
approval of the two executive orders referred to, destroys the force of the 
provisions of the act of October 22, 1913, as insisted upon by the respondent. 
It follovvs that when Congress in March, 1915, approprlated the amount of 
relator's salary that had been previously fixed by the Adamson Act of August 
24, 1912, Congress knew the provisions of the act of October 22, 1913, and 
also knew, in making the appropriation for relator's salary, It would be paid 
pursuant to the executive orders hereinbefore set forth. 

It Is famillar law that repeal by implication is not favored, and it is a 
reeognlzed canon that where two acts are in apparent conflict, they uiust be so 
construed, if possible, as that the.y shall consist or harmonize with each other. 
And as a coroUary the rule is that when two législative provisions are lu 
seemlng conflict, the one being vague and gênerai, and the other clear and 
spécifie, the Iatter will control, and, further, that if separate fields ean be 
found for the opération of the two seemingly conttlcting provisions, then, m 
such way, must the apparent hostlllty betvveen the two provisions be recon- 
ciled and each allowed to operate in its own particular field. 

6. The respondent eontends that this relator should seek a mandamus 
against the auditor for the War Department at Washington. Were he to do 
so it seems to me sueh audltor woiUd answer that the Adamson Act and the 
executive orders of January and March, 1914, and the appropriation Act of 
March, 1915, plaeing the funds for the payment of the relator's salary under 
the control of this respondent, would preclude thls relator from havlng any 
remedy against hiiu. I believe that such contention would be fatal to relator's 
case there. 

The respondent further suggests that Judge Jackson can resort to the 
Court of Clalms for the vindication of his rights. That court passes upon dls- 
puted clalms, and whenever a judgment is rendered there it Is the duty of 
Congress to appropriate money for its payment. Probably that tribunal would 
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hold tliat demand for the payment of Judge Jackson's salary could n ot be a 
claim triable there ; that It is not a claim but is compensation fixed by law, 
for which payment is provided for by an existlng appropriation. Benedict v. 
U. S., supra. 

[8] 7. The ruies of law governing mandamus against a public officer are 
well settled. The difflculty Is making the proper application of the law in a 
particular case. Where a plaiii ministerial duty is imposed upon an executive 
officer — such a duty us leaves nothing to be determlned according to bis judg- 
luent and discrétion — and he refuses to act under such circunistances, manda- 
mus is appropriate to compel him to perform his duty. This is, of course, a 
pilnciple universally recognized. 

I think the misunderstanding in this case Is attributable to a misconeeption 
of the law. Some time a too free use of cyclopedias and digests is resorted to, 
and too little real study is devoted to ad.1udged cases cited. It must be 
understood that no stricture is intended upon the eounsel who made the 
oral argument for the respondent, for he, the district attorney, presented hls 
own well-prepared brief and bas demeaned himself altogether as a thoughtful 
and compétent lawyer. 

ïhe numerous cases cited in the briefs for the respondent may be divided 
into two classes: 

(1) Cases where the Suprême Court held that executive oflicers could not be 
compelled by mandamus to act in matters which had been left to thelr judg- 
ment or discrétion. lUustrative of this principle is U. S. v. lyamont, 155 TJ. 
S. 303-307, 15 Sup. Ct. 97, 98 (39 L. Ed. 160), where Mr. Justice White, now 
the Chief Justice, in the opinion of the court, said: "Much was said in argu- 
ment at bar upon the question of when a contract is to be regarded as com- 
pleted under the circumstances hère presented, and the discussion concemlng 
the authority of the Secretary of War to review the action of an otticer of 
engineers in such a case, and to direct a new adjudication, has taken a wide 
range. We deem the considération of both thèse points unnecessary in 
■view of the relator's bids under the second advertlsement and spécifications, 
and his contract to do the work at a less price and under new conditions. It 
is elenientary law that mandamus will only lie to enforce a ministerial duty, 
as contradistinguished from a duty which is merely discretionary. This doc- 
trine was clearly and fuUy set forth by Chief Justice Marshall in Marbury v. 
Madison, 5 TI. S. (1 Cranch) 137, 2 [L. Ed.] 60, and has since been many 
times reasserted by this court. See Kendall v. Stokes, 44 U. S. (3 How.) 87, 
11 [U Ed.] .506; Brashear v. Mason, 47 U. S. (6 How.) 92, 12 [L. Ed.] 357; 
Keeside v. Walker, 52 U. S. (11 How.) 272, 13 [L, Ed.] 693 ; HoUoway v. White- 
ley, 71 TJ. S. (4 Wall.) 522, 18 [L. Ed.] 335 ; United States v. Seamen, 58 U. S. 
(17 How.) 225, 231, 15 [L. Ed.] 226, 228; United States v. Guthrie, 58 U. S; 
(17 How.) 2S4, 15 [L. Ed.] 102 ; United States v. Edmunds, 72 U. S. (5 Wall.) 
563, 18 [L. Ed.] 692 ; Gaines v. Thompson, 74 U. S. (7 Wall.) 347, 19 [L. Ed.] 62 ; 
Cox V. United States, 76 U. S. (9 Wall.) 298, 19 [L. Ed.] 579 ; United States v. 
Schurz, 102 U. S. 378, 26 [L. Ed.] 167 ; Butterworth v. United States, 112 U. 
S. 50 [5 Sup. Ct. 25], 28 [U. Ed.] 656; United States v. Black, 128 U. S. 40 19 
Sup. Ct. 12], 32 [L. Ed.] 354; Brownsville Taxing Dist. v. Loague, 129 U. S. 
493 19 Sup. Ct. 327], 32 [L. Ed.] 780; Noble v. Union River Logging R. Co., 147 
U. S. 165 [13 Sup. Ct. 271], 37 [L. Ed.] 123. The duty to be enforced by manda- 
mus must not only be merely ministerial, but it must be a duty which exists 
at the time when the application for the mandamus is made. Thus in the 
case of Ex parte Rowland, 104 U. S. 604, 26 [L. Ed.] 801, this court, speaking 
through Mr. Chief Justice Waite, said : 'It is settled that more eannot be re- 
quired of a public officer by mandamus than the law has made it his duty to 
do. The objeet of the writ is to enforce the performance of an existlng duty, 
not to create a new one.' Moi-eover, the obligation must be both peremptory, 
and plainly defined. The law must not only authorize the act (Kentucky v. 
Boutwell, 80 U. S. [13 Wall.] 526, 20 [U Ed.] 631), but it must require the act 
to be done. 'A mandamus will not lie against the Secretary of the Treasury 
unless the laws require him to do what he is asked in the pétition to be made 
to do' (Reeside v. Walker, 52 U. S. [11 How.] 272, 13 [L. Ed.] 693 ; see, also, 
Cox V. United States, 76 U. S. [9 WalL] 298, 19 [L. Ed.] 579), and the duty 
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must be 'clear and indisputable' (Knox County Comrs. v. Aspinwall. 65 U. S. 
[24 How.] 376 [16 L. Ed. 735])." 

And (2) cases where plaln mlnisterlal duty was enjolned upon executive 
offieers and mandamus was used to compel its performance. Illustrative of 
this prlnclple Is Roberts v. U. S. ex rel. Valentine, 176 TJ. S. 221, 20 Sup. 
et. 376, 44 L. Ed. 443, where Mr. Justice Peckhain for the court, said : "Tbe 
wrlt was refused In the Black Case [128 U. S. 40, 9 Sup. Ct. 12, 32 L. Ed. 354], 
because, as the court held, the décision whlcb was demanded from the Oom- 
missioner of Pensions requlred of hlm, in the performance of bis regiilar du- 
ties as Commlssloner, the examinalJon of several acts of Congress, thelr con- 
struction and the effect whlcb the latter acts had upon the former, aJl of 
which requlred the exercise of judgment to such an extent as to talie hls dé- 
cision out of the category of a mère ministerlal act. A décision upon such 
facts, the court said, would not be controlled by mandamus. ïbe circum- 
stances under which a party bas the right to the wrlt are examined in the 
course of the opinion, which was delivered by Mr. Justice Bradley, and many 
cii.ses upon the subject are tberein dted, and the resuit of the examinatlon 
was as just stated. In this case the facts are quite différent. There is but 
ojie act of Congress to be examined, and It Is speeially directed to the Treas- 
urer. We thlnk its construction is quite plain and unmistakable. It directs 
the ïreasurer to pay the Interest on the certlticates which had been redeemed 
by bim, and the ouly question for hlm to détermine was whetber thèse cer- 
tiflcates had been redeemed within that meaning of that act. That they were 
we bave already attempted to show, and tlie duty of the Treasurer seems to 
us to be at once plain, Imperative, and entirely ministerlal, and he should 
hâve pald the interest as directed In the statute. This case cornes within the 
exception stated in the Black Case that, where a spécial statute Imposes a 
mère ministerlal duty upon an executive officer, whlcb he neglects or refuses 
to perform, then mandamus lies to compel its performance, but the court wlU 
not interfère wlth executive offieers of the government in the exercise of their 
ordinary oiiielal duties, even wbeu those dutles require an Interprétation of 
the law; the court havlng no appellate power for that purpose. On this 
last ground the court denied the wrlt. Unless the wrlt of mandamus Is to 
become practically valueless, and is to be refused even where a public officer 
is comma'nded to do a partlcular act by virtue of a particular statute, this 
writ should be granted. Every statute to some extent requlres construction 
by the public officer wbose dutles may be delined thereln. Such officer must 
read the law, and he must therefore, in a certain sensé, construe it, in order 
to fonn a judgment from Its language what duty he is directed by the statute 
to perform. But that does not necessarily and in ail cases make the duty ot 
the officer anything other than a purely ministerlal one. If the law direct him 
to perform au act in regard to which no discrétion Is commltted to hlm, and 
which, upon the facts existlng, he is bound to perform, then that act is minis- 
terlal, although dependlng upon a statute which requlres, in some degree, a 
construction of its language by the officer. Unless this be so, the value of this 
writ is very greatly impalred. Every executive oilic-er whose duty is plalnly 
devolved upon him by statute might refuse to perform it, and when hls re- 
fusai Is brought before the court he might successfully plead that the per- 
formance of the duty Involved the construction of a statute by him, and there- 
fore it was not ministerial, and the court would, on that account, be powerless 
to give relief. Such a limitation of the powers of the court, we thlnk, would 
be most unfortunate, as it would relieve from Judlcial supervision ail executive 
offieers lu the performance of thelr duties, whenever they should plead that 
the duty requlred of them arose upon the construction of a statute, no matter 
how plain its language, nor how plalnly they violated their duty in refusing to 
perform the ac-t required. In this case we thlnk the proper construction of the 
statute was clear, and the duty of the ïreasurer to pay the money to the relat- 
or was ministerlal in its nature, and should bave been perl'ormed by him 
upon demand. The Judgment of the Court of Appeals must bè affirmed." 

[9] The respondent cites a number of cases to sustain hls assertion that 
mandamus will not lie in this case. He conteiids that this is an action 
against the auditor in such officiai capacity as he may bave, and Is in effect an 
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action agalnst the 'Cnlted States, and cites United States v. Giitlirle, Secretarj 
of the Treasur-y, 17 How. 28^1, 302, 304. 15 L. Ed. 102. Of course that case bas 
been many times cited with approval by the Suprême Court of the United 
States. ïhe prlnciple was coriectly applled there to tbe facts, but the case 
cannot be a précèdent hère to support the respoudent's contention. ïhere the 
relater Goodrich, on March 19, 1849, was duly commissioned Chief Justice of 
the Suprême Court of the territory of Minnesota a.t a compensation of $1,800 a 
,year, payable quarterly. The tenui-e of his olflce was four years. After hav- 
Ing reeeived his lawful compensation for the tlnie he had served the relator 
was informed on October 22, 1851, by the Actlng Secretary of State that the 
Président had removed him from office and had appolnted in his place Jérôme 
FuUer. After the four years from the date of his commission had expired 
the relator preferred a claim before the First Auditor of the Treasury for 
the sum of $2,343.00 as compensation for the period that had elapsed from the 
date that he was removed from office to the termlnatiou of the four-year 
period. The clalm was rejected for the reason that there was no appropria- 
tion to pay his salary, and that the amount of the salary had been paid to 
Fuller, who had fulfiUed the dutles of the office, and that the auditor and 
ComptroUer were bound to consider the removal of the relator and appoint- 
ment of Fuller as légal and continulng. The Suprême Court attirmed the rul- 
ing of the Cii-cuit Court in dlsmlssing the application for the writ of manda- 
mus upon the grounds that there is no power in the Circuit Court or in the 
Suprême Court to command the withdrawal of moneys from the United States 
Treasury to be applied in satisfaction of disputed claims agalnst the United 
States ; that no appropriation had ever been made to pay the salary of the 
relator, but that the appropriation had been made to pay the salary of the 
.subséquent appointée of the l'resident, who fiUed the office from whlch the 
relator had been removed ; and that the acts of the auditor, the ComptroUer 
and the Secretary of the Treasury in passing upon the claim were discretlon- 
ary and quasi judicial ; and that they were not merely ministerial ; and that, 
therefore the court had no power to mandamus thèse officiais. The prlnciple 
aimounced as goveruing that décision bas no application to the case at bar for 
the two cases are so difCerent in essential particulars. A statement of thèse 
différences and further comment seem to be unnecessary. It is hardly neces- 
sary to add that the proceeding hère is not an action agalnst tbe United 
States, but is au action to compel an officiai of tbe United States to do his 
plain ministerial duty under the laws of the United States. 

The resrwndent cites U. S. v. Lynch, 137 U. S. 280, 11 Sup. Ct. 114, 34 L. 
Kd. 700. In that case the relator was ordered in March, 1872, by his superior 
offlcer to proceed from Thiladelphia to New York and thence by Pacific Mail to 
Colon, cross the Isthmus of Panama, and thence to Mare Island, Cal., and re- 
port for duty on board of the U. S. S. Lackawanna. Relator was a naval 
offlcer. He traveled 88 miles overland from Philadelxjhia to New York and 
some thousands of miles outslde of tbe United States. He clalmed that be was 
entitled to be paid 10 cents a mile for the full number of miles traveled. The 
respondent, the Fourth Auditor and the Second ComptroUer of the Treasury 
aiiswered that the relator had been paid 10 cents a mile for the total number of 
miles traveled in the United States, and his traveling expenses while traveliiig 
outslde of the United States. It was found that for a number of years the 
Navy and Treasury Departments had, with but a single exception, held that the 
10 cents a mile did not apply to travel to, froui, or in foreign countries, but 
only to travel in the United States. This had long been the interprétation of 
the statute by the auditor and tbe comptroller. The relator sought to couipel 
thèse officiais by mandamus to interpret the statute ditt'erently from the way 
they had theretofore construed It — to compel them not only to exercise a discTe- 
tionary or quasi judicial act, but to exercise it in his favor. There the relator 
had at most a claim agalnst the United States for money exixinded by him. 
No act had appropiiated any money for him that was available and with- 
held by the respondents. The Court of Claims was the proper forum in 
whlch the relator in that case should hâve sought viudication for his clalm 
if he had any proper clalm. 
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The case oî Reeslde v. Walker, H How. 290, IS L. Ed. 693, Is relled on by 
the respondent. There Reeside had certain post oflice contracts with tlie gov- 
ernment of the United States. Alleging that he had heen overpaid thereon, 
suit agalnst him was bronght in the Circuit Court of the United States for the 
Southern District of Pennsylvanla, for the recovery of the snm of §32,709.62, 
the amount alleged to liave been overpaid. Défendant iiled a gênerai demurrer 
and a counterclaim, and on trial being had a verdict was retumed, finding 
that the plaintiff was indebted to the défendant for $188,49(.i.0<i. On May 12, 
1S42, the transcript of the record bore the followlng entry: "Motion for nevv 
trial overruled; new trial refused and judgment on the verdict, copy of as- 
slgnment, etc., filed." Later the executrix of défendant sought to compel the 
Secretary of the Treasury, by mandamus, to enter on the hooks of the Treas- 
ury Department to the crédit of the deceased the sum of .yiSS,49S.06, and to 
pay the same to the relator as executrix of the deceased. The Suprême Court 
refused to grant the wrlt for the reasons that from the record no judgment 
appeared to hâve been given for the amount of the verdict ; that relator 
falled to show the entry of a judgment; and that the verdict of the Jury 
merely laid the foundation for a scire faclas to Issue and a hearing to be had 
on that if desired. The court said that: "The i)etStioner and her husband 
hâve neglected to pursue the case in that way to the final judgment, and hence 
liave offered nô évidence of one, of the verdict of indebtedness to Reeside by 
the United States." On thèse two points the court acted, and the rest of the 
case is merely obiter dicta. It was further stated, however, that there was 
no appropriation of Congress to pay the claim, and that it was "a well-known 
constitutional provision that no money can be taken or drawn from the publie 
treasury except upon an appropriation by Congress. 

The respondent refers to the United States v. Real Bstate Savings Bank, 
104 U. S. 733, 23 L. Ed. 908, as a supportlng authorlty. That case was an 
appeal from the Court'of Claims. The bank had paid certain taxes and after- 
vvards discovered that ?972.69 was wrongfully exacted and paid. It then 
sought the refund of that amount. The (3ommissioner of Internai Revenue 
and the Secretary of the Treasury approved the payment of the claim, and the 
Commissioner certifiod its allowance. Payment was refused by the offlcers of 
the treasury. The Court of Claims decided in favor of claimant and against 
the United States, and the Suprême Court sustained this ruiing. There is 
nothing more to that case. 

United States v. Kaufman, 96 U. S. 567, 24 L. Ed. 7!>2, is cited by the re- 
spondent as an authority. That was an appeal from the Court of Claims, 
which had held that it had jurisdiction of a suit to recover an excess amount 
paid by way of spécial tax, and that an allowance of the claim by the Commis- 
sioner of Internai Revenue was sulticient, and that the court did not need to 
go behiud ,the allowance and flnd the facts in respect to the original claim. 
The Suprême Court of the United States sustained that décision. 

It will be noted that although the four cases above cited laid down gênerai 
principles of law which are well recognized, they hâve absolutely no analogy 
to the case now uuder considération. 

Buchanan v. Alexander, 4 How. 20, 11 L. Ed. 857, Is cited by the respondent 
to sustain the proposition that money in the hands of a disbursing officer is 
money in the treasury of the United States and cannot be reaehed by attach- 
ment or other process. In that case seamen of the frlgate Constitution were 
indebted to boarding house keepers in Norfolk, Va. They sought to attach the 
wages of thèse seamen in the hands of the purser of the vessel. The Suprême 
Court held that the money was not subject to attachment. In the case at bar 
no one corresponds to the boarding house keeper, no one to the seamen, and no 
one to the purser, and no writ of attachment is sought. 

The respondent contends that the principle recognized in Mississippi t. 
First ComptroUer of the Treasury, Durham, 4 Mackey (D. C.) 235, is applicable 
hère. I am unable to examine this case, as the report in, which It is pub- 
llshed is not to be had on the Zone. The respondent gives in bis brief the 
followlng purported excerpt from the opinion : "That a court must not permit 
the United States to be sued by a mandamus directed to one of its oflicers 
where it could not be sued directly unless by its own consent under some spe- 
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dal statute allowlng It. Now It does not requlre argument to manlfest that a 
refusai by an officer of the Treasury Department, whose gênerai duty undcr 
the law is to allow and take steps to issue a warrant for the payment of any 
claim, is a refusai of the claim by the United States for the time being ; that a 
mandamus against him to compel the allowance and payment thereof, is a 
suit against the United States, and that it is none the less a suit against the 
United States because the ground or notices of refusai to allow may be obvi- 
ously and notoriously without légal justification. In other words, that no 
error of judgment or capriciousness of conduct can destroy, for the time being, 
the quality of agent and actor in the name and on behalf of the government 
of the proper treasury officiai in disallowing the claim of any state or individ- 
ual for money due or alleged to be owing by the United States." 

I fail to see what bearing that décision lias upon the instant case, for Judge 
Jackson's salary is not a claim, and there is no dispute in respect to the pay- 
ment of tlie same except that whlch arises from the déniai of the authority of 
the auditor to withhold a part of the ascertained and flxed salary. I hâve 
dcalt with this phase of the case in another part of this opinion. 

Louisiana v. McAdoo, 2.34 U. S. 627, 34 Sup. Ct. 9.38, 58 L. Ed. 1506, Is cited 
by the respondent. In that case the state of Ix)ulslana, through its Attorney 
General, sought to obtaln permission to file a pétition against the Secretary of 
the Treasury and the Assistant Secretary of the Treasury in order to review 
their officiai judgment as to the rate of duty to be exacted under varions tarlfC 
acts. . In that case the court said that if the state of Louisiana, as a producer 
of sugar, oould review the action of the Secretai'y of the Treasury in determin- 
ing the rate to be coUected on Cuban sugar, any consumer, though not an 
importer, mlght malie a simllar complalnt if in his judgment the Secretary 
of the Treasury exacted a higher rate than justifled by the law, thereby en- 
hancing the price he must pay in the market upon the imported articles whlch 
he used. The court held that it was an attempt to review the officiai action 
of the Secretary of the Treasury in the exercise of his judgment as to the rate 
which should be demanded under his construction of the tariff act, and that 
such suits would operate to dlsturb the whole revenue System of the govern- 
ment, and effect the revenues vv'hich arise therefrom. Furthennore, it was 
stated that such a suit would obviously be one against the United States as 
such. 

The respondent cites United States ex rel. Goldborg v. Daniels, 231 U. S. 
218, .34 Sup. Ct. 84, 58 L. Ed. 191. That was a pétition for mandamus, pray- 
ing that the Secretary of the Navy be dirccted to deliver the United States 
cruiser Boston to the petitioner. It was asserted bat the petitioner had bld 
more than the appraised value of the ship, which, after sun-ey, condemnation 
and appraisal, had lieen stricken from the naval registry under the act of 
August 5, 18S2, c. 391. 22 Stat. 296, and proposais for the purchase of which 
the Secretary of the Navy had advertised. After the petitioner sent his cer- 
tified eheck to the Secretary of the Nuvy, the Secretary retnsed to deli\er the 
vessel and returned the check. The answer admitted the fact, and set up that 
the bid was not the acceptance of au offer, but was only an offer in Itself 
subject to be accepted or not, at the discrétion of the Secretary, and that the 
Secretary never accepted the petitioner's bid, the government having decided 
to lend a cruiser to the Governor of Oregon for use by the naval militia of 
that state. The pétition was refused by the court below on the ground that 
the discrétion of the Secretary was not ended by the receipt and opening ot 
the bids, even though they satisfled ail the conditions prescrlbed. This judg- 
ment was affirmed. 

In Ness v. Fisher, 223 U. S. 683. 32 Sup. Ct. 356, 56 L. Ed. 610, referred to 
by respondent, the Secretary of the Interior retused to accept, as conform- 
ing to the Timber and Stone Act of June 3, 1878, c. 151, 20 Stat. 89, an appli- 
cation to purchase under that act 160 acres of public land in ihe lîoseberg 
Oregon Land District. The relater sought to compel the Secretary of the 
Interior to accept his application. It had been refused by the Secretary 
of the Interior, who ruled that the application was objectionable, in that it 
was made upon information and bellef and not upon personal knowledge; 
that it was in fact for eultivation and valuable chiefly for its timber, and 
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that It was unlnliablted and contalned no mlniiig or otlier Improvements. 
The court said that it was confronted with the question, not whether the dé- 
cision oî the Secretary was light or wroiig, but whether a décision of that 
offlcer, made In the discharge of a duty Imposed by law and involvlng the 
exercise of Judgment and discrétion, could be roviewed by mandamus and 
he be coinpelled to retract it and to glve effect to another findlng, not his own 
and not having his approval. Manifestly the Court of Appeals was right in 
its refusai to Issue the wi"lt of mandamus, and the Suprême Court sustained 
the rullng. 

In Champion Lumber Co. v. Ksher, 227 U. S. 445, 33 Sup. CT.. 329, 57 L. Ed. 
591, on the respondent's brief, the petitioner sought to compel the Secretary of 
the Interior and the Commissloner of the General Land Office, by writ of man- 
damus, to issue a patent for lands. It seems that the Commlssioner and the 
Secretary of the Interior were advlsed by an agent, whom they had appointed 
to investigate, that flagrant fraud had been oommitted, and they were request- 
ed to wlthhold patents to the lands. Thereupon the Commissloner dlrected the 
reglstrar and recelver, Jaclison, to suspend action on commutations and proofs 
imtil further investigation. It was further shown by the report of another 
spécial agent that the entry had been made for spéculative purposes, wlth no 
attempt to comply with the requirements of the law, and the recommendation 
was made that the entry be canceled on the ground of nonremedy, noncultlva- 
tion, nonimprovement, and abandonment. The Commlssioner dlrected that a 
hearing be had. Petitioner moved for a stay of proceedlngs, and claira^d that 
his entry should be patented without further proceedlngs. The motion was 
<]enled by the Commissloner, and thls déniai overruled by the Secretary of 
the Interior, who later denied a motion to review his décision, findlng that a 
protest had been flled against the patent wlthin two years from the issuance 
of the recel ver's receipt, and holding that the case should proceed to hearing 
on the spécial agent's charge. Tho petitioner then sought relief in the court, 
praying that the Commissloner and the Secretary of the Interior be dlrected bjr 
mandamus to issue the patent as heretofore stated. The court held that thls 
was an attempt to coerce the Secretary of the Interior in the exercise of his 
îawful discrétion and judgment. It was said: "Tlie case w^as therefore sub- 
mitted and decided upon the issue whether the action of the Secretary was 
justlfled in the exercise of his lawful discrétion because of the facts disclosed 
in the record." The petitioner did not challenge, nor dld the court pass upon, 
the validity of an authority exercised, nor was the existence or extent of the 
authorlty or duty of an offlcer of the United States drawn lu question in the 
sensé in which it is used in the statute, the Doclcery Act. Thls case was 
ultimately decided on the ground of .lurisdiction ; that the pétition for the 
writ of error should be denied. The Suprême Court held that the case was 
uot one that was appealable to that court under the fifth clause, section 250, 
of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1159 [Comp. St. 191G, 
S 1227]) and, by way of obiter, that the action of the Secretary of the Interior 
■was whoUy dlscretionary, and therefore not subject to review by mandamus. 

In Oregon v. Hitchcock, 202 U. S. 60, 26 Sup. Ct. 568, 50 L. Ed. 935, cited by 
respondent, the Suprême Court held that the immunlty of the United States 
from suit prevented a state from malntainlng in the Suprême Court of the 
United States a suit against the Secretary of the Interior and the Commlssion- 
er of the General Land Office to restrain them from allotting and patentlng in 
severalty swamp lands wlthin the limlt of an Indian réservation. The court 
further said that it could not interfère wlth the allotment and patenting by 
the Land Department of swamp lands wlthin the limits of an ïndian réserva- 
tion while the légal title was still in the fédéral government. In that case 
the court stated: "Now, the légal tltle to thèse lands Is in the United States. 
The officers named as défendants bave no interest in the lands or the proceeds 
thereof. The United States is proposing to sell them. Thls suit seeks to re- 
strain the United States from such sale, to dlvest the government of its title 
and vest it in the state. The United States is therefore the real party affected 
by the judgment, and against which, in fact, it wlU operate, and the officers 
nave no pecuniary interest in the matter. If whether a suit is one against 
the state is to be determined, not by the fact of the party named as défendant 



SMITH V. JACKSON 767 

on the record, but by the reisult oî the jud^metit or decree whlch may be 
entered, the same rule must apply to the United States. The question whether 
the United States is a party to a controveisy Is net determined by the merely 
nominal party on the record, but by the question of the eftect of the judgment 
or deeree which can be entered." The case was decided agalnst the relater 
on the ground that the court had no jurlsdiction, as It was manifestly a 
suit dlreetly against the United States to seek to restrain it from selling lands 
that belonged to it, that the court would not interfère with the Land Depart- 
ment In its administration, and that untll the légal title to lands passes 
from the government, inquiry as to équitable rights cornes within the cogni- 
zance of the Land Department. The court stated that it eould not anticlpate 
the action of the Land Department, or take upon itself the administration of 
the land grants of the United States. 

Again the respondent says that: "The courts will not Interfère by mandn- 
mus with the executive offleers of the government In the exercise of their ordi- 
nary ofQclal duties, even where those duties require an interprétation of the 
law. Dunlap y. Black, Commissioner of Pensions, 128 U. S. 40 [i> Sup. Ct. 12, 
32 L. Ed. 354]." In that case the Commissioner of Pensions adopted an Inter- 
prétation of the law adverse to relater by refusing a pension certiflcate, and 
bis décision was confiimed by the Seeretary of the Interior. The court 
stated that it had no right to review such décision. It declined to interfère 
by mandamus with the executive orders of the government in the exercise 
of their ordlnary officiai duties, even where those duties require an interpréta- 
tion of the law, but held that when executive offleers refuse to act in a case at 
ail, or when by spécial statute or otherwise, a mère ralnisterlal duty is im- 
posed upon them, which they were bound to perform without further question, 
then, if they bave refused to act, a mandamus might be Issued to compel them. 
In that case the Commissioner of Pensions and the Seeretary of the Interior 
acted in the discharge of a quasi judicial function. Thls paragraph from the 
opinion of the court is sufficient to show that it bas no bearing in this case; 
"Judged by thls rule, the présent case présents no dlfficulty. The Commis- 
sioner of Pensions dld not refuse to act or décide. He did act and décide. Ht- 
adopted an intei-pretation of the law adverse to the relater, and hls décision 
was conflrmed by the Seeretary of the Interior, as evidenced by his signature 
of the certiflcate. Whether If the law were properly before us for considéra- 
tion, we should be of the same opinion, or of a différent opinion, is of no con- 
séquence in the décision of this case. We bave no appellate power over tlic 
Commissioner, and no right to review his décision. That décision and his^ 
action taken thereon were made and done in the exercise of his officiai func- 
tions. They were by no means merely ministerial acts." 

The respondent cites the case of Schillinger et al. v. United States, 155 U. 
S. 163, 15 Sup. Ct. 85, 39 L. Ed. 108. That was an appcal from a Judgment of 
the Court of Claims, dismissing a suit brought by plaintif!: agalnst the United 
States to recover damages for the wrongtul use of a patent for improvement 
in concrète pavement. It was nothing more nor less than an action In tort 
against the United States. The Suprême Court held that the Court of Claims 
was correct in decidlng that it had no jurlsdiction of a tort action against 
the United States, and that without its consent the United States could not 
be sued. 

[10] 8. The respondent inslsts that the relator is indebted to the United 
States or the Canal Zone as hereinbefore stated. Is this true? Whether it is 
or not, the relator dénies such indebtedness, and his case is Justiciable and 
cannot be determined by a mère ministerial offlcer who bas undertaken to 
décide without the intervention of a court or a Judge and Jury. It seems 
rather incongruous, to say the least of it, that this auditor should deny his 
authority and duty to pay the relator his salary and in the next breath assort 
that he bas the authority and the discrétion to withhold from the relator 
$1,131.76 of his salary for the alleged but denled indebtedness. 

It is indlsputable that the relator does not owe for bouse rent or electric 
lights unless there was some law or some executive order in pursuance of an 
act of Congress which Imposed the duty to pay or authorlzed the collection 
charges for rent and lights. As a matter of fact there was never any congres- 
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sional législation or any ordinance of the Isthmlan Canal Commission, or 
executive order of the Président, or any régulation of the Govemor of the 
Panama Canal, providing for the collection of rent or electric light charges for 
the occupation of govemment quarters and lighting the same in the Canal 
Zone until the promulgation of the executive order of the Président of the 
United States under date of February 2, li)14. Section 17 of thls order is as 
follows : "Where practicable, such bachelor quarters on the Isthmus as may 
be available from time to time, vcill be assigned to ail employés desiring them. 
Family quarters when available, wlll be assigned under such rules as may be 
prescribed by the Govemor, and charges will be made for rent, fuel and 
electric current, at such times and in accordance with such régulations as the 
l'resident may hereafter establish." In pursuance of thls provision of the 
executive order, the Président pr-omulgates, on January 15, 1915, another 
<'xecutive order in this language: 

"By virtue of the authorlty vested in me It is hereby ordered: 

"1. Pursuant to the provision contained In paragraph 17 of the Executive 
Order of Febmary 2d, 1914, fixing the conditions of employment govemlng 
employés of the Panama Canal and the Panama Railroad Company on the 
Isthmus of Panama, a charge wlll be made for rent, fuel and electric current 
on and after March Ist, 1915. 

"Rent — 2. The rental will be based on a percentage of the value of the 
quarters occupied, the rate per centum to be the same for ail quarters, and 
the value of the quarters to be appraised by the Governor of the Panama 
Canal. The amount to be collected should be sufficient to defray the cost of 
maintenance of the quarters and grounds, maintenance and renewal of fur- 
iiiture, collection and disposai of garbage, and for bachelor quarters janitor 
.service. No charge will be made for water. 

"Fuel 3. Fuel will be sold to employés at cost dellvered at quarters. 

"Electric Current 4. The charge for electric current will be based on the 
cost of the current delivered to the quarters. When practicable the current 
used will be measured by meters; otherwise a charge will be made for each 
lamp or other device installed. 

"5. Where employés for the good of the service are requlred to live In 
certain designated quarters, one-half of the rental will be remitted. 

"6. When an officer of the army or navy is detailed for duty with the Pana- 
ma Canal, and the amount of extra compensation of the position he occupies 
over and above bis officiai salary as an officer of the army or navy Is not suffi- 
dent to cover bis rent, he will not be charged for rent, but wUl receive no 
(ixtra compensation. 

"7. The Govemor of the Panama Canal is charged with the duty of Issulng 
such Instructions as may be necessary to carry out this order and to flx and 
change from time to time If necessary the rates and charges hereln outllned 
subject to the gênerai Instructions provided. 

"8. The free use of quarters, free fuel and free electric current are not, un- 
der the conditions of employment now goveming, a vested or contract right of 
employés but revocable privilèges, wbich It bas been considered advisable to 
continue untll the permanent force was organized. The revocation of thes^ 
privilèges shall not be made the basis for increasiug salaries or wages or 
otherwise increasing compensation." 

This latter executive order became effective March 1, 1915, and was con- 
tinued in force, and under it rent was charged against employés of the 
Panama Canal and the Panama Railroad Company for three months there- 
after. On May 23, 1915, the Président made the foUowing executive order, 
supersedùig or suspending the opération of the above-mentioned order of 
January 15, 1915: "By virtue of the authorlty vested in me, it is hereby 
ordered that the executive order of January 13, 1915, relative to charges for 
rent, fuel and electric current, furnished employés of the Panama Canal and 
the Panama Railroad Company on the Isthmus of Panama, is modified by 
suspending from the opération thereof so much as relates to rent, fuel and 
llghts during the period of actual construction of the Panama Canal but not 
later than Juue 30, 1916." 
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It must be observed that during the time for which Judge Jackson Is 
sougM to be chargea for the rent of the résidence and for lightlng the same 
there was no statute or executive order authorlzing the malclng such charges 
and there Is therefore no authority for withholding the salary. In other 
words, prlor to March 1, 1915, there was no authority to charge or eollect 
from any one rent for houses or quarters, or for lighting the same, on the 
Canal Zone. It is manlfest that prlor to that date it had not been contem- 
plated by Oongress, or by the Secrets ry of War, or by the Canal Zone officiais, 
that rental charges would be made for the occupancy of quarters, and llghts, 
on the Canal Zone. The houses vvere erected, not for rental purposes, but 
for the use of the employés of the Panama Canal, the Panama Kallroad, and 
other governmental funrtlonarles who might from time to time, in the dis- 
charge of their officiai duties, be required to réside in the Canal Zone. The 
purpose of the United States in acqulring the Canal Zone was to use it as a 
iiecessary appurtenance for the construction of the Isthmian Canal — for 
auxillary works of canal construction, such as abodes for housing employés, 
and the like. It will not be insisted that it was the intention of the United 
iStates to engage in the renl estate business for prottt, or that there was any 
intention on the part of Congress that a rental should be charged against judi- 
cial or other offleers who were obliged to live in the Canal Zone. 

Moreover, the order of March 1, 1915 (abovu quoted), was the only provision 
of law for the collection of rents from any one, and that order applied to 
employés of the Panama Canal and the Panama Railroad, and not to the 
District Judge of the Canal Zone. But treating the judge as an employé, 
then we find that for a period of three months less six days, the executive 
order, authorizing the collection of rent from employés of the Panama Canal 
and the l'anama Railroad, was operative, and that it was then suspended as to 
the persons or class of persons to whom it had been made applicable, namely 
to the employés of the Panama Canal and the Panama Railroad Company. 
This executive order which authorized the collection of rent from the em- 
ployés was suspended durlng the time of the occupancy of the house by Judge 
Jackson, and for which he is charged rent by the respondent. It must there- 
fore be held that there was an absence of authority on the part of any one 
to make such a charge. 

It may be well to remember in this connection that no prlvate persons could 
orect a house on the Canal Zone for his individual use. The judge was re- 
quired by act of Congress to réside in the Canal Zone, and under the clrcum- 
stances it was not possible for him to do so except by living in one of the 
houses owned by the government. That he should occupy such house seemed 
to hâve been understood as being in the contemplation of Congress. In the 
absence of any législative expression, it cannot be believed that it was the 
intention of Congress that the judge, whose office was created by the Congress, 
and who was required to réside in the Canal Zone, should rent quarters from 
the government or from any subsidiary governmental agency. 

9. But the respondent contends that he bas the rlght to withhold a part of 
the salary of the judge, fixed and approprlated for by law, because the 
Adamson Act provides that the judge shall not receive any émoluments except 
his salary. Pretermitting for the time being the considération of other phases 
of the case or questions, let us ascertain the meaning of émoluments. The 
définition of the term is ascertained from adjudged cases cited in Words and 
Phrases, vol. 3, p. 2367, where it is said: "Emolument is the profit arising 
from olHce or employment; that which is received as compensation for serv- 
ices, or which is annexed to the possession of oflice, as salary, fées, and per- 
quisites." I think it may be said, therefore, that an émolument is something 
positively and directly conferred, as compensation or gain, that the holder of 
an office receives, and not som(!thing necessariiy, inseparably, and incidentally 
used by him in the discharge of his duty, a duty for which he is paid a fixed 
salary. Certainly it would not be contended that an employé, for instance, a 
locomotive engineer, could be charged for the use of the locomotive whieh 
was necessary in the performance of work he was hired to do. We must not 
forget that it was the expressed intention to bave the judge réside In the Zone, 
and this intention is just as plain as was the other intention that he should 
241 F.— 49 
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perfonn Judicial work. His physical présence on the Zone was required, and 
he eould net possibly obtain a habitation tliere except from the government. 
This question hère Is analogous to the one involved in McCoy v. Handlin, 
35 S. D. 487, 153 N. W. 361, h. K. A. 1915E, 858. In that case the contest was 
over an extra allowance of a specitied sum per month to such judges of the 
Suprême Court as take up their résidence at the capitol (of South Dakota), to 
meet the extra expeuses tiiereby caused. The Oonstitutional provisions of the 
State were that: "They [the Suprême Court judges] shall receive no fées or 
perq'uisites whatever for the performance of any duties oonnected with their 
offices. It shall not be compétent for the Législature to increase the salaries 
of the otlicers named in this article except as herein provided." And, again, 
that: "The judges of the Suprême Court » • • shall each receive such 
salary as may be provided by law, consistent with this Constitution, and no 
such judge shall receive any compensation, perquisite or émolument for or 
ou account of his office in any form whatever, except such salary." An extra 
allowance by the Législature of a spedCed sum per month for such of the 
judges of the Suprême Court as take up their résidence at the capitol, to meet 
the extra expenses thereby caused, was held not to be inhiblted by the constitu- 
tional provisions quoted. ïhe proceeding there was for mandamus against 
the auditor for the allowance of a speciflcd sum to such of the judges as had 
taken up their résidence at the capitol, etc., and was resisted by the auditor 
upon the ground that the allowance of such sum per month was in contraven- 
tion of the State Constitution. The décision of the court was against the con- 
tention of the auditor. The opinion was well considered, instructive, and Is 
illuminating In the considération of the Instant case. There it was sald: "It 
is clear that the I^egislature did not intend, In the enactment of such législa- 
tion, to increase the salaries of the judges, or to grant them any perquisltes 
or émoluments for the discharge of their duties, but only Intended to assure 
them, in so far as possible, that for the performance of their otBcial duties 
ulone, and not for the performance of such duties and the payment of the 
expenses incident thereto, they should receive the salaries provided by law 
for the performance of such duties." And, again, the court said: "Thèse men 
[the framers of the Constitution of South Dakota] must hâve known that 
section 1, art. 2, of the fédéral Constitution declared that the Président should 
receive for his services a compensation 'which shall neither be increased nor 
diminished during the iwriod for which he shall hâve been elected, and he 
shall not receive within that period any other émolument from the United 
States or any of them.' Thèse men must hâve known that the word 'émolu- 
ment' was, as recognized by every authorlty, a term broad and comprehensive, 
one which includes within it 'perquisltes,' 'salary,' 'compensation,' 'pay,' 
'wages,' and 'fées.' Thèse men must hâve known that, with the above pro- 
visions of the fédéral Constitution in force, the Congress of the United 
States, a body of men which at ail times during the history of this govern- 
ment has had among its members many of the greatest constitutional lawyers 
of the day, had enacted législation under which the Président, for nearly a 
century prior to the framing of our Constitution, had been furnished a 
home, ' horses, carriages, servants, household equipment, and many other 
thlngs incidental to and appropriate to his high office. Thèse men must hâve 
known that such fédéral législation had never been questioned either as re- 
gards its propriety or its constitutlonality. Thèse men must hâve known that 
in practically every state In the Union (In many of which there were con- 
stitutional provisions similar to the one above referred to in the fédéral Con- 
stitution and to the ones relied upon by détendant in this case) there had 
been législative enactments making provisions for the several Governors simi- 
lar to those made by the fédéral Congress for the Président, as well as innu- 
merable measures appropriating money to be paid other ofiicers to recompense 
them for expenses incurred in the discharge of their officiai duties. Is It 
possible for any one to présume thatt thèse men, with ail thèse facts in mind, 
intended, by the words used In our Constitution, to prohibit allowances for 
expenses incident to the discharge of public duties? Further light has since 
been thrown upon the construction given to the provision of the fédéral Con- 
stitution above referred to by the act of June 23, 1906 (34 Stat. at L. 454, c. 3523 
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{Comp. Stat 1913, § 225]), Vhich provides: 'That hereafter there may be ex- 
pended for or on account of the traveling expenses of the Président of the 
United States sucli sunis as Congress may from time to time appropriate, not 
exceeding $25,000 per annum, such sum when appropriated to be expended In 
the discrétion of the Président and accoiinted for on his certificate solely.' 
Under appropriations tliereafter made by Congress, Présidents Roosevelt and 
Taft received, and to-day Président Wilson Is receiving, thousands of dollars 
each year. So far as we Ifnow, it bas never been suggested that the money so 
allowed was an 'émolument,' and therefore unconstitutional. No one bas 
ever seen fit to accuse thèse Présidents of being grafters. The judges of the 
fédéral courts, whose salaries are flxed by a law, declarlng that such salaries 
shall be the 'compensation for their officiai services,' draw from the United 
States Treasury a sum not exceeding $10 per day when absent from the 
places of their résidence. Act March 3, 1911, c. 231, § 259, 36 Stat at L. 1161 
(Comp. Stat. 1913, § 1236). This allowance Is not glven as an Increase of 
salary but to cover the expenses Incident to their being away from home In 
the diseharge of their duties." 

Paraphrasing, It may be said that the use of the house by Judge Jackson 
cannot be held to be an increase of salary, but was no more than the necessary 
inséparable incident to his compliance with hls positive duty to réside vcithin 
the Canal Zone during the term of his office. Section 8, supra, vol. 37, pt. 1, 
U. S. Stat. at L. e2d Cong. p. 565. The relator was compelled to réside within 
the Canal Zone, and neeessarily could occupy no house except one furnished 
by the government. It seems fair to say that if Congress had intended the 
judge to pay rent for the oecupaney of a house In the Canal Zone, when it 
required him to re^de there, It must be presumed that it would hâve been so 
stated in the Adamson Act. The lawmakers knew that the United States 
government was the owner of ail buildings in the Canal Zone, and that the 
judge required to réside there must occupy one of those buildings. By way of 
re-euforcement of this view it may be said that the memliers of Congress were 
famlliar with the fact that under the acts or ordinanees of the Isthmlan Canal 
Commission the former members of the Canal Zone judiciary had occupied 
liouses free of rent. Act 1 of the Isthmian Canal Commission of August 16, 
1904, iu referring to eaeh of the Circuit and Suprême Court judges, provided 
as follows: "During his term of office he shall be furnished a dwelllng house 
or apartment, or in lieu thereof a sum of monèy equal to 8% of his annual 
salary, at the option of the Commission." 

The Adamson Act eontinued in opération ail the acts of the Isthmian Canal 
Commission not répugnant to the provisions of that act Itself. This is shown 
by section 2, of the act as follows: "That ail laws, orders, régulations, and 
ordinanees adopted and promulgated in the Canal Zone by order of the Prési- 
dent for the governmeut and sanitation of the Canal Zone and the construction 
of the Panama Canal are hereby ratifled and eontirmed as valid and binding 
until Congress shall otherwise provide. The existing courts established In the 
Canal Zone by executive order are recognized and eontirmed to continue in 
opération until the courts provided for in this act shall be established." This 
provision has direct référence to the courts; conséquent] y, when the act 
required the judge to réside within the Canal Zone, his oecupaney of a house 
belonging to the government or its subsidlary, in the Canal Zone, free of rent, 
when there had never been any stipulation for the payment of rent, cannot be 
considered an émolument. It was no increase of salary. It was no profit. 
His oecupaney of the house as a résidence constituted an inc-ident, and pcr- 
haps also an inducement, to the discharge of hls duty while away from his 
home in the United States. 

[11] In his letter, introduced in évidence in this case, the Attorney General 
of the United States, Mr. Gregory, when called upon by the Govemor of the 
Panama Canal and the auditor, the respondent hère, to pass upon the legality 
or illegality of withholdlng from the relator his salary. clted with approval 
the Benedict Case, supra, and appropriately said that the question which the 
auditor, respondent hère, has taken upon himself the authorlty to décide, and 
to flnally décide, "was one for judlcial rather than administrative détermina- 
tion, and that it was a claim that could only be enforced through proceedings 
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In the courts." Mr. Gregory is not the only Attorhey General who bas passed 
upon cases Involving this question. On June 27, 1893, Mr. Maury gave tbe 
opinion, as to the right of the Secretary of the Treasury to withhold from 
the salary of a fédéral judge an amount which had been adjudicated against 
him in favor of the United States, in a final judgment (Ops. Atty. Gen. 20, 626), 
as follows: 

"Sir : It appears by the letter of the First Uomptroller of the Treasury of 
May 27, ultimo, addressed to you, that the United States bas recently recover- 
ed a judgment in the Suprême Court of tbe District of Columbia against tbe 
Hon. Nathan Goff, as surety on tbe officiai bond of .Tames M, Ewlng, formerly 
disburslng clerk of this department, for tbe sum of .'59,000.00 with interest and 
costs, and you bave referred tbe letter to me for an opinion upon the foUowlng 
questions presented therein: 

"1. Does the act of March 3, 1875 (18 Stat. 481), autborlze and requlre tbe 
Secretary of the Treasury to withhold the salary due a public ollicer who is 
Indebted to tbe United States? 

"2. If so, is there any exception In the case of a fédéral Judge?" 

"As I may not, bowever, give an opinion on a hypotbetical question without 
exceeding my power as delined by law, I mnst, in complying witb your request, 
confine myself to tbe case calllng for the action of your department, and sball 
accordlngly proceed to consider vvhether Act March 3, 1875, c. 149 (18 Stat. 481 
[Oomp. St. 1916, § G407]), authorlzes and requires tbe Secretary of the 
Treasury to withhold Judge Goff's salary as a Circuit Judge of tbe United 
States for tbe Fourtb Circuit, until tbe .iudgment recovered against him as 
aforesald shall bave been satisfied in that way. 

"The act of March 3, 1875, is entitled 'An act to provide for deductlng any 
(lebt due tbe United States from any judgment recovered against the United 
States by such debtor,' and provides as follows: 'That when any final judg- 
ment recovered against the United States or other claim duly allowed by légal 
autbority, shall be presented to tbe Secretary of tbe Treasury for payment, 
and the plaintlfC or claimant therein sball be Indebted to tbe United States in 
any nianner, vvhether as principal or surety, it shall be the duty of the 
Secretary to withhold payment of an amount of such judgment or claim equal 
to the debt tbus due to tbe United States.' 

"It would be, In my judgment, to abandon the ordinary sensé of language 
and to adopt an unlooked for Interprétation to bold that it was in the con- 
templation of Congress to Include, under the expression 'claim duly allowed 
liy légal autbority,' the right of a fédéral judge to hâve bis salary paid to him 
out of money in the Treasury approprlated by law for that purpose. 

"The allowance of a claim against the United States involves a discrétion 
which partakes of a judiclal character, but It Is apparent that there Is no 
room for tbe exercise, by any 'légal autbority,' of such a discrétion wltb référ- 
ence to the salary of a judge, which the law requires to be paid, if there is 
money in the treasury applicable to It, and failure to pay which is an officiai 
delinquency which may be sumniarily corrected by mandamus. 

"Without going into the constitutional question and the question of policy 
suggested In tbe First ComptroUer's letter, I content myself wltb saying that 
this is not a case where the ordinary sensé of the language of the statute 
should be extended by construction." 

In addition, Attorney General Black, under date of July 21, 1858, rendered 
an opinion (9 Ops. Atty. Genl. p. 198), an excerpt of which rends as follows: 
"Though I doubt tbe power of the Secretary of the Treasury in the présent 
State of the law to sot up a counterclaim of any klnd in order to avoid pay- 
ment of a judgment which Congress bas ordered blm to pay, yet I do not 
thlnk there would be impolicy or danger of giving him such power, where 
the counterclaim Is also a judgment, or wbere it is establlshed by évidence 
so conclusive that the opposite party is estopped from denying it. In such a 
case, he would be required to pass on notbing wblch Is open to dispute. His 
functlon would be merely mlnisterial, conslsting in notbing but the subtrac- 
tion of one claim from the other and ascertalning tbe différence. But bere 
Is a claim flercely contestcd. It bas never been adjudicated In favor of the 
govemment. If it bas ever been passed upon by any court, the judgment waa 
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agalnst It. There Is not a word on record about It. Ail the évidence con- 
ceming It pro and con Is in pals. Every faet asserted by one party is not 
only open to contradiction by tlie other, but is in tact contradicted, and I 
hâve no doubt is most potently believed to be untrue. Not only are ail the 
facts vehemenliy disputed, but the parties are as wide asunder as the pôles 
on every question of law. It is proposed that this complicateû entanglement 
shall be settled in the chamber of an executive ofticer, without a trial, without 
a judge or jury, without examining witnesses, and without hearing counsel. 
No such jurisdietion is given to the Secretary of the Treasury by any law, 
and if the Constitution is not a doad letter, Cîongress cannot confer it. The 
fifth amendment déclares that 'no person shall be deprived of his life, liberty 
or property, wthout due process of law.' This means, and lias always been 
held to mean, that the right of a citizen to bis property, as well as his life 
or liberty, could be taken away only upon an open, public, and fair trial before 
a judicial tribunal, according to the fornis prescrlbed by the law of the land 
for the investigation of such subjects. If an executive otHcer can make an 
order that the widow and chlldren of Reeside sliall be deprived of $24,{KK) 
without a trial, then the sarae ofticer may, with equal propriety, issue a war- 
rant to hang them, since the Constitution puts lil'e and property on the 
same footing. • • * If Congre.ss had power to confer tins kind of juris- 
dietion on the head of the Treasury Department, and would exercise it by 
passing a law to invest him with ail the authority which courts and jurles 
together are clothed with by any défalcation act ever passed, still the Secre- 
tary could not set ofC this clalm agalnst that of Mrs. Reeside. Her demand Is 
res adjudicata — fixed and settled by a judgment — and the payment of it in 
fuU is sanctioned by an act of Congress. The counterclaim of the Government 
rests on paroi évidence disputed and denied. Now, it is well settled that 
where one party has a judgment the other can never set off agalnst that 
judgment a clalm not reduced to judgment, however clearly he may be able to 
prove it. He is always remitted to his action. For thèse reasons, and for 
others which might be adduced, I am perfectly satisfled that the Secretary 
of the Treasury bas no power to stop the ptiynieut of the money adjudged to 
Mrs. Reeside, however well he muy be satisûed in his own mind that the 
counterclaim is well founded. If he Is convlnced of the indebtedness alleged, 
he should order a suit to be brought, and give the party a fair chance to be 
heard before the regular tribunals of the country. I am not aware that such 
power was ever claimed before it was used by the late Secretarj' In this case ; 
but if it be a practice of the departmcnt it ought to be immediately abolished. 
for it is unju.st, unlawtul, and unconstltutional." This lauguage is apposite in 
the présent controversy. 

As to the force and légal effect of an officiai opinion of the Attorney Gen- 
eral of the United States when rendered to any executive or administrative 
offlcer we can do no better than to refer to the opinion, rendered to the Sec- 
retary of the Treasury on date of February 12, 189-1, by the Attorney Gen- 
eral, Richard Olney (Opinions of Attorney General, vol. XX, 722) as foUows: 
"The act of 1870, section 4, establishing the Department of .Justice, provided 
that written opinions prepared by a subordinate in the department may be 
approved by the Attorney (Jeneral, and that 'such approval so indorsed there- 
on shall give the opinion the same force and effect as belong to the opinions of 
the Attorney General.' This provision is embraced in substantially the same 
language In section 358 of the Revised Statutes. Evidently, thorofore, Con- 
gress contemplâtes that the officiai opinions signed or indorsed in writing by 
the Attorney General shall bave some actual and practical force. Congress' 
intention cannot be doubted that administrative ollicers should regard them as 
law until withdrawn by the Attorney General or overruled by the courts, 
thus confirraing the view whlch generally prevailed, though sometimes hesl- 
tatlngly expressed, préviens to the establishment of the Department of Jus- 
tice." 3 0pin. 97; 6 0pin. 334; 7 Opin. 690, 700 ; 9 Opin. 35, 37. The question 
now preseuted is substantially the same as that presented last summer. The 
duty of this department ended with the rendition of the opinion, and it cannot 
with propriety advise further." 17 Opin. 332. 

Mr. Attorney General Gregory was correct in saying that If the authorltles 
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in the Canal Zone belleve that the relator In the présent case owed any 
amounts of money whatsoever to the Panama Canal It was "a question for 
judicial rather than administrative détermination," and that the claiin now 
urged by the respondent In thls case "coiild only be enforced through proeeed- 
Ings in the courts." That Is a sententious and félicitons statement of thls case. 

Judge Jackson has never had his day in court. He bas lieen deprived of bis 
salary, or the sum of $1.1.51.76, without due process of law. It has been with- 
held from him by the refusai of the audltor in tins case to issue his voueher 
upon which the salary is paid. The indebtedness is denied by Judge Jackson. 
He dénies it upon the grounds tliat there was no law or régulation under 
whlch the indebtedness was or could hâve been created. He dénies that the 
respondent has autbority to withhold any part of his pay in the collection 
of an alleged but disputed indebtedness. And yet the executive officer has sat 
as a court, and, without évidence or hearing, except what he considered évi- 
dence, and except what he considered a hearing, decided a controversy that he 
created by his own action. He has passed upon a disputed claim which is a 
disputed claim nierely beeause he has created the dispute in refusing to make 
payment where it was his plain duty to make such payment. His con- 
duct, however good his intention may hâve been, hardly falls short of being 
shocking to the judicial sensé of justice, proper and orderly procédure. In a 
matter that is clearly justiciable. Perhaps it Is not to be doubted that, if, 
after he had made a careful examinatlon, the Attorney General had found 
Judge Jackson was indebted, owed the Items amounting to the salary which 
bas been wlthheld by the auditor, the account would hâve been settled without 
court proceedings, or. If not so settled, then appropriate court action would 
liave been had for its collection. In any event Judge Jackson was entitled 
to his day in court. But the auditor hère held that, having the money for 
Judge Jackson under his control and subject to his disbursement, he had 
the right to détermine the claim against Judge Jackson, one disputed In 
law and In fact, and now insists that his sumuiary way of determining an 
issue of law and an issue of fact, and the collection by déduction from the 
judge's salary of a disputed indebtedness, cannot be reviewed or questioned 
by the court. Notwithstauding that view, I think the Attorney General was 
right in saying that the matter "was one for judicial rather than administra- 
tive détermination," and that whatever demand or offset that the govcm- 
ment may bave "could only be enforced through proceedings in the courts." 

The counsel for the respondent in the oral argument betore me insisted 
that Gi-atiot v. United States, reported in 15 Pet. 33e, 10 L. Ed. 759, authorlzes 
the respondent to retain as an o&'set the amount claimed by him to be due 
from Judge Jackson. The following quota tion shows the ruling in that case: 
"There is another instruc-tion asked under thls exception, in a complicated 
form, but whicb mainly turns upon a considération whether the Treasury 
Department had a right to deduct the pay and émoluments of the défendant, 
as a gênerai of the array, and while he was chief engineer, by setting them oft 
against the balance reported against him, on account of bis superintendency 
of Forts Monroe and Calhoun. In our judgment, the point involves no serious 
difficulty. The United States possess the gênerai right to apply ail sums due 
for such pay and émoluments to the extingulshment of any balances due to 
them by the défendant on any other account, whether owed by him as a pi-1- 
vate individual or as chlef engineer. It is but the exercise of the common 
right, which belongs to every créditer, to apply the unappropriated moneys ot 
his debtor, In his hands, in extingulshment of the debts due to him." The 
opinion in that case does not sustain the contention of the respondent that 
treasury officiais bave the right to make déductions from salaries of other 
offlcers wheuever, In the opinion of treasury officiais, such offlcers may be 
indebted to the United States. An examinatlon of the opinion in that case 
shows that no such broad principle as that contended for was declared. The 
facts of that case are essentially différent from those in the instant one. Gen. 
Gratiot was a disbursing officer of the United States Army, and as such he 
had drawn large sums of money from the fédéral treasury on warrants signed 
by himself. He later converted to his own use the sum of ?3O,00O.0O from one 
of the sums which had been drawn by him for engineering work under con- 
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struction. In the statement oî the Attomey General It was asserted that 
Gen. Gratlot made no objection to the stopping of his pay. He contended, and 
contended only, that the amount of his défalcation should he credited to an 
account other than that to whieh the treasury ofBclals had credited it. He 
însisted that the $30,000 embezzled by him should be chargea to a particular 
account that he favored. The court declded in effect that the United States 
had a right to apply the portion of Gen. Gratlot's salary thon due and owing 
to any of the aecounts as it saw fit he had admittedly settled, belng a de- 
faulter on ail of his aecounts. 

As has been shown, the amount of the relator's salary had been flxed by law, 
and the money for its payment appropi-iated, and was by the terms of the 
law in the possession or under the control of this respondent as dlsbursing 
officer, and lie, as such, was under the légal obligation to pay, or under the 
régulations and practice to do his part in the payment of, such salary. There 
was nothing left to be determlned by his judgment or according to his discré- 
tion. The judge having served as Judge, the law itself automatically audlted 
and determined the amount to be pald to him. The case of McCoy v. Handlin, 
supra, Is, I think, in point as I hâve endeavored to show, for there it was said : 
"On the other hand, where the amount clalmed is fixed by law, as, for in- 
stance, an officer's salary, the auditor is vested with no discrétion whatever. 
If he is satisfied as to the identity of the officer claiming a salary, It is his 
duty to issue his warrant for the amount so fixed. In that case, there is 
nothing to be determined by an action at law, and, if the auditor refused to 
Issue the warrant, mandamus is a proper remedy to compel him to issue the 
same." 

In Fowler v. Peirce, 2 Cal. 165-167, the court sald: "It is true that courts 
cannot compel judicial or other ofïlcers vested with légal discrétion to act 
otherwise than in the exercise of that discrétion. In the présent case, it is the 
duty of the Comptroller to audit the appellant's account. The nature and 
amount of the services are ascertained, or not disputed, and the law has flxed 
a compensation. The Comptroller, who is bound to kuow the law by which he 
is required to act, has no discrétion in such a case. Nothing remains to be 
ascertained. He must audit the account according to the law in force; and 
it will be no sufficient answer to a mistake or refusai on his part to say he 
aoted according to bis discrétion. The act of auditing an account, under cir- 
cumst^nces like thèse, becomes merely minlsterial, and can be enforced by 
mandamus." 

In State, etc., CoUens v. Jumel, Auditor, 30 La. Ann. 861-864, the court de- 
clared: "When a .iudge has acquired his office in the mode designated by the 
Constitution, he has a vested right to Its émoluments during the term flxed 
by the Constitution for its duration. The Iveglslature cannot depri\'e him 
of it. He may be impeded In the exercise of his judicial functions. He may 
be sliorn of judicial power, and be deprived of the opportunity to discharge 
the duties iniposed upon him by the acceptance of his otHce, but he cannot be 
divested of the office except by one of the modes appointed by the Constitution 
for that purpose, and he cannot be denled his just demand of payment of the 
salary, w^hlch is prohibited from being increased or dlminished during his 
term. Ail devices tending to abrasion of the independence of the judiciarj. 
or to subject it to législative or popular caprice, hâve been uniformly cou- 
demned by tlie wisest men of our eountry. Numerous incidents bave occurred 
in the states of attempts of the Législatures to oust judges from thelr consti- 
tutional offices, and deprive them of their salaries, and in no instance has the 
doctrine aniiounced in the relator's case in the Twenty-Sixth Annual found 
any favor. * * « ïhe independence of the judicial department of the gov- 
ernment is at once the anchor of our stability, the prop of our strength, and 
the shield of our défense. * • * The reliitor is entltled to his salary for 
the term of his office, not included in his former suit, and the respondent 
should hâve audlted his clalm therefor to the extent of the appropriations, and 
drawn the warrants upon the treasury in accordance therewith." In the 
case last above cited it appears that the auditor did not bave the funds 
sufficient to pay the salary of the judge, but nevertheless the writ of manda- 
mus issued for such funds as he did hâve to apply to the payment of the salary 



776 241 FEDERAL REPORTER 

of that judge. It apparently had been sought by the Législature of Loulsiana 
to legislate the relator in that case out of office, and, although the relator, 
by reason of the act of the Législature, had no judiclal function to perform for 
a considérable period of time, nevertheless the Suprême Court of Louislana 
held that he was entitled to his salary Irrespective of the fact that he jud 
not performed the duties of his office, and tbat mandamus would lie to coi-:pel 
the payment of his salary. 

It seems to me that upon reason and authorlty, when the salary has been 
flxed by law and the money approprlated for its payment, tliat the offieer who 
Controls the funds refuses to pay the salary to the one entitled thereto, man- 
damus is the proper remedy and the only remedy which the aggrieved party 
can invoke for the protection and enforcement of his rlghts. 

Counsel for the respondent cited the case of Butterworth v. United States, 
112 U. S. 50, es, 5 Sup. et. 25, 34 (28 L. Ed. 656), in support of his contention 
that mandamus would not lie in the présent case. That case not only does not 
support this contention, but it expressly négatives it. There the superior of 
the Commissloner of Patents, the Secretary of the Interior, had overruled the 
Commissioner, who had already exercised his judgment and discrétion In 
deciding that the relators were entitled to a patent. The Suprême Court of 
the United States stated that, irrespective of the action taken by the superior 
of the Commissioner, the writ of mandamus would lie, directing him to issue 
the patent. The court said: "Some question is made as to tlie remedy. W'e 
think, however, that mandamus will lie, and that it was properly directed to 
the Commissioner of Patents. He had fully exercised his judgment and dis- 
crétion when he declded that the relators were entitled to a patent. Tlie 
duty to prépare it, to lay it before the Secretary for his signature, and to 
countersign it, were ail that remained, and they were ail purely ministerial. 
Thèse duties he had failed and refused to perform merely out of déférence to 
the olaim of the Secretary to reverse and set aslde the décision on the mérita 
in favor of the relators. This we hâve held not to be a valid excuse." 

10. It will be noted that the respondent has withheld $83.33 of Judge Jack- 
sou's salary for flve days' absence from the Canal Zone in excess, as it is 
alleged, of the six weeks' annual vacation allowed under the Adamjon Act. It 
is thus seen the respondent was under the misapprehension that Judge Jack- 
son was to be classed as a day-laborer, and that it was his duty as auditor, 
.so he contends, to '"dock," to use the respondent's lauguage as a witness on 
this trial, Judge Jackson's salary on aecount of alleged absence. Of course 
any laborer is respected, for lalx>r is honorable, but the judge was not en- 
gagea to work by the hour or day. It is sufficient to say that the Act of 
Congress provided that Judge Jackson should be paid an annual salary of 
.fe.OOO just as United States District Judges are paid, and he was given by 
statute an annual leave of six weeks; and that this does not preclude the 
idea that he could lawfuUy bave a longer leave of absence. Undoubtedly he 
could hâve been granted a longer leave, and undoubtedly the judge could not 
be deprived of the six weeks allowed by the statute. If without authority 
Judge Jackson absented hlmself from the Canal Zone for a period of tlme not 
permitted the remedy for such derellction was not committed to the judgment 
or authority of the respondent. For such an excess the judge was amenable to 
the Président, with his power of removal, or to Congress, with its power of 
impeachment. 

The Adamson Act does not provide for vacation for the marshal or the 
district attorney, and yet they bave taken thelr vacations and the respondent 
made no déduction from the salary of eitber on that aecount. Presumably 
he did not make any déduction because they, perhaps, took leave or vacation 
by the consent of some executive functlonary. It Is rather strange, to say the 
least of it, that this respondent should now insist he has the right to with- 
hold a part of Judge Jackson's salary for five days' absence in view of the 
fact he was Informed that the Attorney General, the head of the Department of 
Justice, advised that the judge's explanation as to why he had been absent 
for the brief time mentioned was entlrely satisfaetory. And, moreover, it is 
stranger still that this respondent should withhold the flve days' pay from 
the judge in view of the fact that the ComptroUer of the Treasury, upon 
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wliom the responrient says he rellcd for direction, never advised lilrn to aake 
any sucb déduction. 

I do net believe ttiat law or propriety justitied the respondent In this case 
to exercise the espionage or petty supervision over the time, services, and 
whereabonts of the judge as was shown by the testimony on the trial. The 
testimony in the case warrants the statement that the judge was faithful, 
efficient, and independent in the discharge of the duties of bis office. And 
testimony, introduced at the trial without objection, showed that Judge Jack- 
son had so properly and fearlessly adjudged in a case before him as to bring 
fortli, frora the respondent, a published critioism upon the décision by the 
judge in that given case. But the judge was independent of him, and if he is 
to continue to be independent of the respondent, as a judge ought to l)e, he 
sliould not be subservlent to the respondent for bis salary or compensation. 

In deducting $83..S.^ from the salary, for the alleged five days' absence of the 
Judge, the respondent exceeded his authority. 

My conclusion is that the withholding of -fl.iyi.TG of Judge Jaclîson's salary 
was without authority of law; that it is the duty of respondent to issue his 
warrant or pay voucher for the same; that mandamus Is the proper remedy ro 
compel the respondent to perform tbis ministerial duty ; and that, theretore, 
the pereniptory writ of mandamus must be issued as prayed for. 

It is accordiugly adjudged and ordered, and in accordance wlth the said 
opinion the court finds the issues In favor of the relator and against the re- 
spondent, and orders that the writ prayed for shall issue, and thereupon flnnl 
judgmeut herein Is entered and the writ issued. 

Charles R. Williams, U. S. Atty., of Ancon, Canal Zone, Walter W. 
Warwick, ComptroUer of the Treasury, and B. F. Harrah, both of 
Washington, D. C, for plaintiff in error. 

Stevens Ganson, of Panama, Republic of Panama, Lamar C. Quin- 
tero, of New Orléans, L,a., William C. Macintyre, of Colon, Republic 
of Panama, and Chauncey P. Fairman, of Cristobal, Canal Zone, for 
défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. The elaborate opinion of Judge Clayton covers 
the entire case, and fully justifies the judgment rendered. 
We find none of the assignments of error well taken. 
Judgment affirmed. 



SPARKS et al. v. UNITED STATES. 
(Circuit Court of Appeals, Sixth Circuit May 8, 1917.) 
No. 2S1T. 
L PosT Office iS^'.'ÎS — i"^AUDUi,F.i\T U.se of Mails — Schemes to Defraud. 

Whei'e défendants were charged wlth using the mails in furtherance of 
a scheme to defraud deposltors and creditors of a bank by false représen- 
tations as to its financial condition, the bank's actual solveney, In the 
sensé of ha.ving assets of value in exccss of its liabilitles and the ultimatc 
collectibility of loans to the banlc, was not eonclusive against an intent 
to defraud, as creditors were defrauded, wlthin the meaning of the Iflw, if 
induced to part wlth their money by niaterially false représentations ot 
the banlî's linnncial condition and its ability to pay its indebtedness as 
it matured in reguiar course, and tliereby subjected to suhstantial risk of 
failure to recover their money in fuU. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55.] 

C=>For other cases see same topic & KBY-NUMBKR In aU Key-Numbered Dlgests & Indexes 
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2. PosT Office ®=535 — Fraudulent Use of Mails — ScHEines to Defraitd. 

Under Pénal Code (Act March 4, 1909, c. 321) § 215, 35 Stat. 1130 (Oomp. 
St. 1916, § 10385), prohlbitlng the use of the mails in furtherance of 
schemes to defraud, the schemes condemned are not conflned to devices 
by which it is intended that the custoiner shall recelve nothlng for his 
money, but includes schemes to defraud by means of false prêteuses, 
though used In the prosecution of an established business, legitimate 11 
honestly conducted. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. § 55.] 

3. PosT Office <S=»49 — P'raudulent Use of Mails — Evidence. 

On a trial for using the mails in furtherance of a scheme to defraud 
depositors and credltors of a bank by means of false reports coneerning 
Its financlal condition, évidence as to the flnanclal condition of the bank 
and the falsity of such reports held suflicient to support a conviction 
of such of the défendants as knew of the bank's condition and were con- 
nected with such reports. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86.] 

4. .PosT Office ©sjuO — Feaudulent Use of Mails — Questions fob Jury. 

On such trial, évidence hcld to make a question for the Jury as to the 
gullt of a director and cashler, who was the bank's active manager, con- 
tinuously In the bank, and passing on everything In a banking way, and 
who personally signed and swore to each of the reports, mailed them 
to the comptroller, and was not clalmed to be unfamiliar with their 
contents. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §| 87-S9.] 

5. PosT Office ®==>49 — Fbaudulent Use of Mails — Questions fob Jury. 

On such trial, évidence held insufficient to make a question for the 
Jury as to the guilt of a former director in the bank, who clalmed not to 
hâve been a director during any part of the period covered by the al- 
leged fraudulent scheme, though he was Indebted to the bank, had over- 
drafts with it, and adjusted them, once only temporarily, at the time 
the reports were to be made. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86.] 

a. PosT Office i@=)50 — Fraudulent Use of Mails — Questions fob .Turt. 

On such trial, évidence held insufficient to make a question for tlie 
jury as to the gullt of the teiler in the bank, who was nelther a director 
nor stockholder, and had nothlng to do with Its flnancial management, 
and never owed the bank anything, thougU on one occasion, at the time 
a report was to be made, an item was reduced by creditlng It to him, in- 
stead of to the proper account. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 87-89.] 

7. Cbiminal Law <S=5723(1) — Trial — Impbopeb Argument of Counsel. 

On a trial for using the mails in furtherance of a scheme to defraud 
depositors and credltors In a bank by false reports of its financlal con- 
dition, counsel for the government in his argument said that men con- 
nected with bank cases lived In honorable circies, had large ac-qualntances, 
and that, by reason of the confidence people had in them, their power for 
good or evil was increased, that in connection with the savlngs bank, 
people with their llttle savings would walk up with their tin buckets 
and lay their earnings on the counter, tliat entries would be made in a 
book, and that after another day, week, or month they would carry in 
more earnings, and further remarked, in connection with an objection 
by defendaut's counsel, that such counsel seemed to be out of sympathy 
with the tin bucket, understood by défendants' covmsel as meaning that 
they were out of sympathy with labor. Leld, that whlle the argument 
and retort, standing alone, might not require reversai, they were suffi- 

(g=»For other cases see aamc topic & KEY-NUMBER In aU Kay-Numberefl Dlgests & Indexe» 



BPARKS V. ONITED STATES 779 

clently near the border Une to warrant considération In connection witti 
another alleged error complalned cf. 

[Ed. Note. — For otlier cases, see Criminal Law, Cent. Dig. §S 1663, 
1674, 1676.] 

8. Criminal Law ®=3ll71(l) — Appeai. — Haiwiless Ekeob — Argument. 

Though the court did not rule upon an objection to argument, or hold 
tlie langiiage improper, réversible error was not committed, unless the 
matter ob,1ected to was plainly unwarranted, and so improper as to be 
clearly injurions to accused. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 3127.] 

9. PosT Office <S=>49 — Frauuulent Use ok Mails — Evidence. 

On a trial for uslng the mails in furtherance of a scheme to defraud the 
depositors and creditors of the C. Bank by false reports of its linanclal 
condition, it vv-as .shown that, when reports were to be made, the amount of 
loans and discounts would be reduced and the amount due from other 
banlîs Increased, by redlscounting notes wlth a correspondent bank, which 
notes would be restored to loans and discounts the next day. Défendants 
olïered to show by S., the cashler aud active manager of the C. Bank, 
that the président of the correspondent bank told hlm not to refuse to 
buy paper or make loans because his bank was a small bank, as the cor- 
respondent bank, whenever occasion arose, would take over any paper 
which the C. Bank did not waiit for a tiine, or permanently, that he relied 
on his correspondent taklng over loans and discounts at statement times, 
and took them back to get for the C. Bank the earnings on the increased 
loans. Held, that this évidence should hâve beon admitted as havlng a 
tendency to repel to some extent the inference of fraudulent intent, as it 
tended to show that a larger amount of loans was taken than otherwise 
would hâve been, in reliance on the fact tliat the correspondent bank 
would take such excessive loans, not only over statement day, but for 
such length of time as the C. Bank nilght désire. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-«6.) 

10. Criminal Law <S=>419, 420(11) — Evidence — Hearsat. 

Proof of the actual conversation with the preslcient of the correspond- 
ent biink, so far as it bore directly upon the elaimed arrangement, was 
not hearsay, but was the best évidence of such arrangement. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 980-983.] 

11. Criminal Law <S=075 — Réception of Evidence — Fraudulent Use of 
Mails. 

ïhe testimony of S. that the président of the correspondent bank said 
they "would help us in case my loans became too heavy," and agreed to 
redlscount paper for him if it became necessary, was a mère conclu- 
sion of the wltness, and its admission did not justify exclusion of the 
actual conversation. 

[Ed. Note. — For other caises, see Criminal Law, Cent Dig. §§ 850, 1607.] 

12. PosT Office <S=>49 — Fraudulent Use or Mails — Evidence. 

S. could properly testify directly to the absence of fraudulent Intent 
and motives on his part. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. §§ 84-86.] 

13. Criminal Law (S=>1170(1) — Haemless Ep.kor — Parties Peejudiced. 

Tlie exclusion of évidence of such conversation was prejudicial, not 
only to S., but to his codefendants, as, in view of his relations to the 
bank and to the arrajigement in question, they could not hâve participated 
In a fraud of which he was not guilty. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3145, 
3140-3152.] 

©s^For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dtgests & IndexM 
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14. PosT Office ©=49 — Fraudulent Use of Mails — Evidence. 

On a trial for using the mails in furtlierance of a scheme to defraud de- 
positors and credltors of tlie bank by false reports, évidence of ttie 
aetual value of the bank's assets at the time of its failure and during the 
period covered by the alleged fraudulent scheme Is admissible. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-80.] 

15. PosT Office <3=>35 — Fraudulent Use of Mails— Knowledge. 

ïhe président of a bank, charged with belng a party to a scheme to 
defraud its depositors and creditors, in connection wlth whlch the mails 
were used, was not, by vlrtue merely of his office, charged wlth knowledge 
of the contents of the bank's bocks ; nor was he charged wlth knowledge 
of the contents of a report, merely because It was sworn to before him 
as notary public. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55.] 

16. PosT Office <S=50 — Fraudulent Use of Mails — Instructions. 

On a trial for fraudulent use of the mails in connection wlth reports as 
to a bank's Jinancial condition, the jury should hâve been instructed as to 
the meaning of insolvency, as in%'olved in the ciosing of the bank's doors 
under the state law, and that the mère fact of such ciosing and a receiver- 
ship did not uecessarily niean that its liablUties exceeded its assets, having 
in mind, however, that this latter kind of insolvency was not necessary 
to the alleged fraudulent scheme. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 87-89.] 

17. Ceiminal Law <®=5ll72(8) — Hahmless Ebboe — Instructions. 

An instruction that, if défendants were guilty under the flrst count, 
they should be fouud guilty under ail counts, was harmless, if inaccu- 
rate, where the sentence given was imposable under any one of the counts. 

[Ed. Note. — For other cases, see Crimiiial I^aw, Cent. Dig. § 31G1.] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Samuel E. Sparks and others were convicted of offenses, and they 
bring error. Reversed and remanded, with directions. 

Garuthers Ewing and W. W. Farabough, both of Memphis, Tenn., 
for plaintifïs in error. 

Hubert F. Fisher, U. S. Atty., of Memphis, Tenn., and S. R. Rush, 
Sp. Asst. Atty. Gen. U. S., of Omaha, Neb. 

Before KNAPPEN and DENISON, Circuit Judges, and HOLLTS- 
TER, District Judge. 

KNAPPEN, Circuit Judge. The Chickasaw Banking & Trust Com- 
pany was a banking corporation organized in 1905 under the laws of 
Tennessee and doing business at Memphis. On the 7th day of Janu- 
ary, 1913, it closed its doors by reason of insolvency. FoUowing the 
bank's failure, plaintiffs in error and one Biles were indicted upon eight 
counts, seven of which charged the use of the mails to promote a 
scheme to defraud in violation of section 215 of the Pénal Code of the 
United States. The remaining count charged a conspiracy, within 
section 37 of the Code (Comp. St. 1916, § 10201), to violate section 
215 thereof. Plaintiff in error Sparks was the bank's cashier, Neu- 
hardt was its président and a member of the board of directors, Nel- 
son was its teller, Goldbaum a director, Browne a stockholder and 
(for a time, at least) a director, and Biles a prominent stockholder. 

(@=>For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexer 
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The alleged scheme to defraud is charged to hâve been formed 
December 30, 1911, at which time the bank is alleged to hâve been in- 
solvent. In substance sufficient for présent purposes, the fraudulent 
scheme charged was, by means of false and fraudaient représentations, 
to induce certain persons named and the public generally to loan mon- 
ey to the bank, through deposit therein or more formai loan, which 
money so to be loaned it was alleged the bank would be finally unable 
to pay, and in fact unable to do a solvent and legitimate banking busi- 
ness under the laws of Tennessee ; the bank to be under the control of 
the défendants, who, it was alleged, were to fraudulently manage its 
afifairs, to the injury and loss of the bank's creditors and stockholders, 
and in the interest of the bank, as well as of défendants and corpora- 
tions in which they were interested, through their conversion of such 
moneys so loaned the bank by means of unsecured drafts and worthless 
notes and securities, as well as the issue of certificates of deposit and 
cashier's checks, without considération to the bank therefor. The 
false représentations particularly charged were to be contained in re- 
ports of the bank's financial condition, including its capital, surplus, 
and liabilities, which would become part of the public records of the 
comptroller of the treasury of Tennessee, be published in newspapers 
of gênerai circulation, and be sent to the persons to be defrauded and 
to the gênerai public. 

The first count charged the mailing to the state comptroller of the 
treasury of an alleged false and fraudulent statement or report of the 
bank's financial condition at the close of business on December 30, 
1911. The second count charged the mailing of this statement to a 
New York bank ; the third count, the transmission of that statement 
through the mails by printing it in a Memphis newspaper of gênerai 
circulation ; the fourth count, a like publication of an alleged false 
statement of the bank's condition on December 31, 1912; the fifth 
count, the transmission by mail to a New York bank of an alleged false 
financial statement of the bank's condition on June 29, 1912; the 
sixth count, the receiving by Sparks, cashier, through the mails of a 
certain letter; the seventh count, the transmission through the mails 
of the bank's financial statement of December 31, 1912. The eighth 
count charged the conspiracy before stated. 

Biles pleaded nolo contendere, and is said to bave submitted to judg- 
ment. Plaintifi^s in error, at the conclusion of the trial under their 
pleas of not guilty, moved for directed verdict in their favor, for lack 
of évidence to warrant conviction. The motion was overruled and 
verdict of guilty rendered as to each plaintiff in error — sentence being 
imposed thereunder. Défendants then moved in arrest of judgment, 
on the ground of lack of évidence to sustain conviction. This motion 
was likewise overruled. 

[1] 1. The question demanding first considération thus is whether 
there was sufficient évidence to warrant conviction. While there was 
no express testimony that the bank was actually insolvent during the 
period referred to, in the sensé that its debts exceeded the fair value of 
its assets, we are unable to say that the évidence was insufficient to war- 
rant a finding, under the strict rules applicable to criminal trials, that 
on December 30, 1911, and continuously thereafter, until actual fail- 
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ure came, the bank was immediately threatened with the necessity to 
suspend through inability to meet its liabilities, as they matured in the 
ordinary course of business, for such insolvency means bank failure, 
with its attendant delays and risks of losses by creditors in greater or 
less degree.^ Even the bank's actual solvency, in the sensé of having 
assets of value in excess of its liabilities, and thus the ultimate collecti- 
bility of loans made to the bank, is not conclusive against an intent to 
defraud; for such creditors are defrauded, within the meaning of 
the law, if induced to part with their money by materially false rep- 
résentations of the bank's financial condition and its ability to pay its 
indebtedness as it matures in regular course, and thereby subjected to 
substantial risk of failure to recover their money in full. Bettman v. 
United States (C. C. A. 6) 224 Fed. 819, 827, 140 C. C. A. 265. 

[2] The scheme to defraud condemned by section 215 of the Pénal 
Code is not confined to devices by which it is intended that the custom- 
er shall receive nothing for his money. Harris v. Rosenberger (C. C 
A. 8) 145 Fed. 449, 455, 76 C. C. A. 225, 13 h. R. A. (N. S.) 762; Wil- 
son V. United States (C. C. A. 2) 190 Fed. 427, 432, 433, 111 C. C. A. 
231, and foUowing. A scheme to defraud by means of false prêteuses 
is within the section invoked (United States v. Steever, 222 U. S. 167, 
174, 32 Sup. Ct. 51, 56 L. Ed. 145), even though used in the prosecution 
of an established business, legitimate if honestlv conducted (Foster v. 
United States [C. C. A. 6] 178 Fed. 165, 172, 101 C. C. A. 485; Har- 
ris V. Rosenberger, supra; Bettman v. United States, supra, 224 Fed. 
at pages 825, 826, 140 C. C. A. 265). 

[3] As afïecting the question of imminently threatened suspension 
for insolvency: The bank's capital was only $25,000. Before Decem- 
ber, 1911, the bank was heavily loaded up with paper not collectible 
in the regular course of business. The Rex Handle Company item is 
the most prominent one of this nature. The bank had loaned that 
company's predecessor between $10,000 and $15,000. To prevent re- 
ceivership of that debtor, the bank in 1907 organized the Rex Handle 
Company, some of the bank's ofificers and stockholders helping in the 
incorporation, but, for the most part, without personal interest therein. 
The bank furnished the new company enough more money to make 
$20,000, taking therefor $10,000 of its bonds out of an issue of $25,- 
000, and $10,000 preferred stock out of an issue of $20,000. Further 
loans were made to the Handle Company in 1909 and 1910. After 
1910, at least, the company paid neither interest nor dividends, and 
the bank was, for its protection, obliged to pay interest on bonds sold 
others, as well as the expense of maintaining a watchman and paying 
interest and taxes. In this way its investment had continually in- 
creased, until at the time of the failure it amounted to about $46,000, 
or nearly double the bank's capital. A note of more than $14,000 had 
been unpaid since November, 1909, and was unpaid when the bank 
failed. This account had caused so much trouble that Neuhardt, 
Sparks, and Biles had given their notes to the bank, aggregating about 

1 This is the sensé in which the word -"Insolvency" is used In the Tennessee 
etâtute forbidding lusolvent banks to receive deposlts. Sliannon's Code, S 
6S40 ; Miuton v. Stahlman, 9S Tenn. (12 Pick.) Ô8, 107-111, 34 S, W. 222. 
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$22,000, to help to take up the indebtedness. For a portion, at least, 
of this $22,000, the Handle Company had issued notes to one or more 
of the parties named. 

While there was testimony that the Handle Company's property was 
worth enough to enable ultimate payment of the bank's daim, and that 
negotiations for such sale had been on foot, it does not appear that 
during the nearly two years elapsing between the bank's failure and 
the trial of this case below anything had been realized from this item, 
and its collectibility seems to be at least seriously doubtful. 

At the time of and before the bank's failure nearly ail the défend- 
ants were interested in varions corporations, many of which had paid 
no dividends, and to some of which loans had been made by the bank 
either upon their own paper alone or by indorsement of one or more 
of the défendants; some of the inactive stocks mentioned being pledg- 
ed to secure the indebtedness of one or more of the défendants. The 
indebtedness to the bank from the varions défendants, and from the 
corporations in which they were personally interested, and on which 
one or more of them were liable, exceeded the bank's capital. On 
December 30, 1911, Neuhardt and Sparks were together on paper (pre- 
sumably growing out of the Handle Company claim) for $5,600 and 
upwards. This, including interest, amounted when the bank closed to 
more than $6,000. This debt seems to hâve been paid since the failure. 
When the bank failed Neuhardt was also indorser upon the paper of 
two corporations (in one of which he was personally interested) for 
about $7,000. On one of thèse items a partial payment has been made 
since the failure. On the same 30th day of December Sparks owed the 
bank more than $2,300, consisting of a séries of notes, some of which 
dated back to 1907 ; no interest was ever paid upon them. When the 
bank closed he owed it more than $6,000. On December 30, 1911, 
Browne owed the bank more than $9,000, some of which had been 
standing two or three years. When the bank closed he owed it more 
than $6,600, for which he had pledged stock in two companies which 
had never paid a dividend, and in botli of which companies Neuhardt 
was or had been interested. Whether or not Browne's remaining in- 
debtedness has since been paid does not appear. Goldbaum owed the 
banlf more than $7,000 December 30, 1911, some of which had been 
standing since 1907. When the bank closed he still owed it more than 
$7,000. Whether the debt has since been paid does not appear. Biles 
was interested in several companies which did business with tlie bank, 
and was on considérable paper in one way or another. He had deposit- 
ed with the bank $18,000 of collatéral, said to hâve been adéquate to 
take care of the indebtedness. That of R. L. Biles & Co., and perhaps 
of the other Biles firms, has been taken up since the bank failed. 

Most of the défendants carried overdrafts. The daily average of 
Browne's overdraft was more than $1,300, that of Goldbaum about 
the same, that of Neuhardt about $3,800, that of Sparks more than 
$1,200, that of Biles & Co. more than $4,000, and that of one company 
in which Biles was interested more than $5,000. Included in the bank's 
paper were notes of a firm, taken at various times between 1908 and 
1911, ainounting when the bank closed to more than $20,000 — nearly 
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the bank's capital. On some of the notes no interest had been paid, 
but had been added every six months. A great deal of paper on hand 
wlien the bank closed consisted of "notes taken in lieu of overdrafts 
and carried for a number of years." The bank had a nominal surplus 
of nearly $13,000, apparently consisting krgely of charged-up accumu- 
lations of unpaid interest. One director sold his stock about 1908, 
"because he did not think it a good investment, and did not think the 
bank in good condition." The stock was bought by the then président 
at par. Another director resigned in part because of dissatisfaction 
with "the indebtedness of Neuhardt and Browne." It is fair to say 
that this director seems to hâve wrongly understood that the bank was 
financing one of the corporations whose stock has been referred to as 
pledged by Browne to the bank. About 1910 some of the directors 
seem to hâve lost interest in the bank, and would only occasionally at- 
tend meetings. It is fairly inferable that this lack of interest was at 
least contributed to by the existence of the Handle Company item, if 
not by other matters. In March, 1912, and again in June of that year, 
the bank was trying to borrow money from banks with which it then 
had no connection. On July 25th its Memphis correspondent exacted 
from certain of the Chickasaw Bank's directors and principal stock- 
holders (including Neuhardt, Biles, and Sparks) a Personal guaranty to 
make good any and ail losses accruing from the Chickasaw Bank's 
insolvency, or growing out of any check or draft passing through the 
correspondent bank through the Memphis clearing house. In Novem- 
ber and December of 1912 a depositor failed to get payment of certifi- 
cates of deposit amounting to $2,000. One of the directors, who was 
on the guaranty to the Memphis correspondent bank, at Sparks' request 
loaned the Chickasaw Bank $6,000 five or six morlths before the fail- 
ure. The same director on the day of the bank's failure refused to 
loan $5,000 to prevent suspension. The bank received deposits up to 
the time of the failure. 

As to the alleged f aise reports^ of the bank's condition : The report 
of December 30, 1911, includes in its cash resources $51,179.93 as 
"due from other banks and bankers"; loans and discounts were car- 
ried at $201,777.58; overdrafts, "secured and unsecured," at $1,078.81 ; 
stocks, bonds, securities, etc., at $20,988.86. Included in this latter 
item was the $10,000 of Rex Handle Company bonds and the $10,000 
of that company's preferred stock. It appears that on the date the 

2 The Tennessee law and practlce under which thèse reports were flled is 
this: Ail banks in Tennessee, except national banks, were required by statute 
to make and publish in a newspaper their financial condition on June 80th and 
December 31st of each year; severe punishment being provided for oflicials 
making in such reports as published "any false statement or représentation of 
the financial condition" of the bank. It was the duty of the state comptroller 
to prescriT)e the forin of such reports (Laws 1901, c. 44 ; Shannon's Supplé- 
ment to Tennessee Code, pp. .S62, 36;5) ; and although the fiUng of thèse semi- 
annual reports with the comptroller does not seem to hâve been requlred by 
statute (as were certain monthly statements provided for — Shannon's Code, § 
3228), it seems to hâve been the practice to so file them and for the comp- 
troller to keep them for public inspection, to be "sent out to Inqulries showing 
the purpoited condition of the bank." The reports in question were mailed to 
the comptroller by the one preparing them. 
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statement was made $19,360 was taken from loans and discounts and 
turned over to the bank's Memphis correspondent, the cash "due from 
other banks" thereby increased in that amount, and the item of loans 
and discounts correspondingly decreased. The next business day the 
notes were restored to loans and discounts, and the correspondent bank 
credited with the amount stated. There is room for conclusion that 
the transaction was merely by way of increasing the showing of actual 
cash resources, and with the understanding that the deposit in the cor- 
respondent bank was for tliat purpose alone, and for the one business 
day only. It also appeared that the actual overdraft balances on in- 
dividual accounts were more than $27,000 greater than carried in the 
report. 

The explanation given by défendants who testiired on the subject 
is that certain of the larger overdrafts belonged to a séries of inter- 
locking accounts held in the same interest or controlled by the one 
party, and that such adjustment of balances was proper. As to a por- 
tion of the items so adjusted there is évidence of the propriety of that 
disposition. As to others there is no direct évidence of authority to 
charge up the overdrawn account to that having a crédit balance ; and 
the évidence was such as, in some cases, to permit a conclusion that, 
while the interlocking accounts were controlled by one person, the lat- 
ter had no knowledge of the overdraft adjustment referred to, and that 
no charge of the one account to the other was actually made. But, as- 
suming that the so-called interlocking accounts were properly so ad- 
justed, there still remained a substantial amount of overdrafts in ex- 
cess of the amount at which the item was carried in the report; and it 
was open to fair inference that such decreasing of the showing of over-, 
drafts was purposeful. 

In connection with the report of June 29, 1912, the cash in the cor- 
respondent bank was increased, and the loans and discounts decreased, 
by a "wash" transaction of the same character as that in connection 
with the report of December 30, 1911, except that in the June report 
the amount was $9,000 greater than in the previous December report. 
and in that the notes in question were never entered on the books of 
the correspondent bank. In the June report, also, there was évidence 
of a réduction of overdrafts in the amount of more than $24,000, and 
largely in the same way as in connection with the preceding December 
report. In addition, there was testimony that certain large overdrafts 
were covered over the report day only by "wash" or "kited" transac- 
tions, and the items of cash on hand and due from other banks, and 
of funds in transit, increased by "kited" items and failure to charge up 
drafts drawn on the day the report was made. 

In the report of December 31, 1912, there was testimony of decrease 
of overdrafts by means similar to those employed in the case of each 
of the other reports. There was testimony that funds in transit were 
increased $25,000, and that $10,000 thereof was apparently fictitious, 
the remaining $15,000 being represented by a draft drawn for the 
purpose only of increasing the item in the report; also that the item 
of certified and cashier's checks was decreased by $5,900, by crediting it 
to Nelson, cashier, instead of to the proper account. Each of the 
241 F.— 50 
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reports oî June, 1912, and December, 1912, includes in stocks and 
bonds the $20,000 of the Rex Handle Company securities. In respect 
to each of the three reports there was testimony tending to show other 
more or less inaccurate statements. The report of December 31, 1912, 
was mailed to the state comptroller on the day before the bank failed. 
There was also testimony of a practice of issuing cashier's checks to 
the Biles firms, coiporations, or members, regardless of overdrawn ac- 
counts; that a $10,000 certificate of deposit issued to Biles & Co., and 
used by them as collatéral with another bank, was never entered upon 
the bank's books ; and that on at least two occasions certificates of de- 
posit, amounting each time to $10,000, were not entered until three 
months after they were issued. 

Taking the entire record into account, we think there was substan- 
tial évidence tending to show that from December, 1911, to the day 
the bank closed it was in imminent danger of being compelled to sus- 
pend by reason of insolvency (its condition in January, 1913, does not 
seem to hâve been more than progressively worse than on December 
30, 1911), and that ail the défendants, unless it be Nelson, were more 
or less interested (at least for purposes of carrying therein paper on 
which they were liable) in keeping the bank alive, and thus in obtaining 
loans thereto by means of deposits or otherwise. It should be need- 
less to say that neither the making of false reports by a state bank, nor 
the taking of deposits in such bank though insolvent, is within the 
fédéral statute, and that the gist of the offense charged is the use of 
the mails in aid of a scheme to defraud. The alleged misrepresenta- 
tions as to the bank's condition are material only as they tend to show 
♦ the existence of such fraudulent scheme. 

As regards the reports of the bank's financial condition: It is true 
that the mère inclusion of the Handle Company 's stock and bonds at 
their par value would not, standing alone, be very substantial évidence 
of an intention to misrepresent. It is also true that transferring pa- 
per to a correspondent bank for the purposes only of report day work- 
ed no change in the showing of net assets. But it is well known that 
the preserving of a due relation of âvailable cash to deposits is, espe- 
cially among banks and those acquainted with bank practices, regard- 
ed, and properly so, as material to safe banking, and thus to the ap- 
pearance of solvency in the usual commercial and financial sensé. The 
amount of quickly âvailable cash items (as distinguished from cash on 
hand or in other banks) is also an important factor. It is also well 
known that a large line of overdrafts is looked upon with suspicion, 
and is an élément of more or less danger; and when ail the alleged 
misstatements and fictitious or colorable items are taken into account, 
in connection with the nonfluid nature of so large a part of the bank's 
assets, we cannot say that the record would not support a conclusion 
that some, at least, pf the défendants knew that the bank was in immi- 
nent danger of suspension by reason of insolvency, and that the re- 
ports in question were purposely so made as to show a condition bet- 
ter than the facts warranted, and to mislead the public, thereby making 
possible the continuance of banking opérations and the obtaining of 
îoans by deposits or otherwise. 
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The question tlius confronts us whether, as to any of the several de- 
fendants, we can say, as matter of lavv, tliat the évidence taken as a 
whole, was as consistent with innocence as with guilt. Tucker v. 
United States (C. C. A. 6) 224 Fed. 833, 837, 140 C. C. A. 279. 

[4] As to Sparks, at least, we cannot se say. He was apparently 
a director of the bank, and during ail the period in question, and for a 
considérable time before, was its active cashier, was continuously in 
the bank and passing on everything in a banking way. His paper had 
for several years been carried at the bank, and notwithstaiiding the 
latter's apparent need of funds his indebtedness to it was increased 
nearly $4,000 during the last year of its life. The record would sup- 
port a conclusion that he was familiar with the bank's condition and 
with its paper generally and specifically, and was more nearly than 
any one else the bank's active manager. He was on the guaranty to 
the correspondent bank before referred to. He personally signed and 
swore to each of the three reports in question, mailing each of them to 
the comptroller, and there is no claim that he was unfamiliar with 
their contents. It was not error to submit to the jury the question of 
his guilt or innocence. 

[5] As to Browne and Nelson the situation is quite différent. Nei- 
ther is shown to hâve had any connection with or knowledge of either 
of the reports in question, or with any examination of the bank's as- 
sets. Neither signed the guaranty to the correspondent bank before 
nientioned. Browne had been a director previous to July 1, 1911, but 
there is at least a reasonable doubt, as the présent record stands, wheth- 
er he was a director during any part of the period covered by the al- 
leged fraudulent scheme. He testified he was not, and the only évi- 
dence to the contrary which seems to be relied on by the government 
is the fact that he is named as a director in the bank's annual report 
for the year beginning July 1, 1911, and dated June 29, 1911, an ab- 
stract only of which report is in the record. But he is not sliown to 
hâve had any knowledge of or connection with this report, which, 
standing alone, was incompétent évidence as to him. His name is 
omitted from the report for the year beginning July 1, 1912. He tes- 
tified without dispute that he had never been a member of the bank's 
finance committee. His loans had ail been contracted before 1910, and 
he had paid thereon $1,685 during the month previous to the bank's 
failure. The mère fact that at the cashier's request he adjusted his 
overdrafts on the two statement days in 1912 (once only temporarily) 
is not, we think, sufficient to justify a conviction of guilty participa- 
tion in the fraudulent scheme charged. 

[6] Nelson was not a director, or even a stockholder, in the bank. 
He is not shown to hâve had anything to do with its financial manage- 
ment, or to hâve had any duties except receiving and paying out money 
and keeping (in 1912) what is called the bank's journal, or to hâve had 
any knowledge of its financial condition, unless such as he might hâve 
gained from his keeping of the journal. But the nature of this jour- 
nal, or whether or not it would disclose knowledge of the alleged in- 
solvent condition of the bank, is not aflînnatively shown. We do not 
understand the record to show that he ever owed the bank anything, 
or that he ever had a personal account with it. The only tangible evi- 
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dence agaînst him îs his connection with the kiting transaction before 
referred to; this we think not enough to jtistify a conviction of partici- 
pation in the alleged fraudulent scheme. Upon the présent record we 
think a verdict in favor of Browne and Nelson should hâve been di- 
rected, for inferences of guilt must be based upon facts tending to 
shovif it; even a moral probability cannot take the place of légal évi- 
dence. Wolf V. United States (C. C. A. 4), 238 Fed. 902, C. C. 

A. . 

The cases of Goldbaum and Neuhardt, although differing in some 
features, may be considered together. Both were directors, Neuhardt 
since 1910, and Goldbaum since 1909; both were indebted to the bank. 
Neuhardt was during the entire of the years 1911 and 1912 the bank's 
président, although he did not spend much time at the bank, being en- 
gaged in the active practice of law. He never served on the finance or 
examining committees. Goldbaum, although not an officer, had served 
on the examining committee three or four times, and the record would 
support a conclusion that, although actively engaged in other business, 
he took a more active interest in the bank, and had more knowledge of 
its affairs, than the average director. Neuhardt was on the guaranty 
to the correspondent bank ; Goldbaum was not. 

The gist of the fraudulent scheme charged is the putting out of the , 
false and misleading reports of the bank's condition, for the purposes 
stated. Goldbaum assisted in checking up the bank's affairs in con- 
nection with the making of each of the three reports, ail of which he 
read and signed, although he testified he did not prépare, or help to 
prépare, either of them, and there was no évidence to the contrary. 
The certificate which he and the other two members of the committee 
signed was only that the committee had that day "counted the cash, 
examined the securities, and find the same in accordance with the 
above statement." The record does not affirmatively show whether 
Goldbaum's service in this connection involved, or would necessarily 
or naturally bring, knowledge of the actual fraudulent transactions al- 
leged to hâve been had for the purpose of showing a condition better 
than the facts warranted — including the overdraft adjustments gen- 
erally, the rediscounting of paper, and the kiting and other transactions 
before referred to — that is to say, whether or not those transactions 
were had before the committee examined and checked over the bank's 
affairs in connection with the making of the statements. If the record 
would permit an inference of such knowledge, there was no error in 
declining to direct verdict in his favor. 

Neuhardt is not shown to hâve had any active connection with the 
making of either of the three reports, aside from the circumstance 
(claimed by him to hâve been merely incidental) that in the case of one 
of them he as a notary pubhc administered the oath to Sparks ; that he 
knew what was in the statements is matter of inference only as 
against his déniai of such knowledge, which his officiai position did 
not necessarily impute to him. The évidence would tend to support 
a finding that he knew of the bank's imminent danger of insolvency, 
and the record is susceptible of an inference that he knew of the cash- 
ier's efforts to make a good showing, especially at statement time, and 
at least that he suspected, and perhaps tacitly approved, the nature of 
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the statements and the efforts adopted to make a good showing. There 
were, however, many facts and circumstances which militated in fa- 
vor of his innocence of fraudulent conduct or intent, and which were 
consistent with mère earnest efforts to help pull the bank out of its 
difficulties. It, however, need not be said that efforts to keep a bank 
alive are not necessarily inconsistent with guilt of the offense charged. 
Methods employed to that end may make the différence between guilt 
and innocence. 

As, for reasons later stated, the case must be tried again, and as 
the record on the new trial may be in some respects différent, we find 
it unnecessary to décide whether or not, as the record stood at the 
conclusion of the trial had, verdict should hâve been directed in favor 
of Neuhardt and Goldbaum. 

The remaining assignments relate to proceedings upon the trial. 

[7] 2. Upon the argument to the jury, counsel for the govemment, 
after discussing the effect of character as a défense, and citing the 
good réputation of Benedict Arnold, before the discovery of his trea- 
son, said: 

"8o, gentlemen, In connection with bank cases, thèse men Ilved in hononihle 
«rcles; thèse men hâve large acqualntances, and, hy reason of the confidence 
people hâve in them, their power for good or evil is increased. We are 
aware, in connection with the savings banlî, people with their little savings 
and their little earnlngs walk up with their tin buckets and lay their earn- 
ings upon the counter; they take It over there and make entrles in the book : 
they go agaIn, and after another day's work, another week or a month, carry 
in more earnings into this bank and deposit them." 

Défendants' counsel objected to the argument as improper, as not an 
issue in the case, and as an appeal to the préjudice and passions of the 
jury. The court said that he understood counsel to be demonstrating 
or attempting to demonstrate the effect réputation and character of the 
bank's managers hâve upon its prosperity or otherwise, to which state- 
ment the govemment's counsel assented. The court not having ruled 
upon the objection, défendants' counsel remarked, "I take it your hon- 
or overrules the exception;" and associate counsel said, "We except to 
that remark about the tin bucket ;" whereupon the government's coun- 
sel remarked, "Thèse gentlemen seem to be out of sympathy with the 
tin bucket." To this latter remark defendant's counsel objected, on 
the ground that "there is nothing in the record to show that counsel is 
out of sympathy with labor." This argument and the remark of coun- 
sel for the government, in connection with the court's failure to sustain 
the objection thereto and to rule that the language was improper, is 
urged as réversible error. 

[8] We may say, parenthetically, that we are not disposed to lay 
great stress upon the last retort of the government's counsel, standing 
alone, not only because the retort evidently related to counsel, rather 
than to défendants, but also because no exception was taken or request 
made for ruling or instruction on the subject.* But it accentuated tht 

3 Chadwick v. United States (O. G. A. 6) 141 Fed. 225, 246, 72 O. C. A. 343 ; 
Dunlop V. United States, 165 U. S. 486, 498, 17 Sup. Ct. 375, 41 L. Ed. 799; 
Crumpton v. United States, 138 U. S. 361, 363, 364, 11 Sup. Ct. 355, 34 L. Ed. 
958; Higglns v. United States, 185 Fed. 710, 716, 108 C. O. A. 48; Toledo, etc., 
R. E. Co. V. Howe (C. C. A. 6) 191 Fed. 776, 786, 112 O C. A. 262 ; O'Dell t. 
Tlbbetts (C. C. A. 1) 212 Fed. 652, 655, 129 C. C. A. 188. 
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argument complaîned of. Had the court sustained the objection, and 
ruled the argument improper, we think réversible error wonld not 
hâve resulted. Kellogg v. United States (C. C. A. 6) 103 Fed. 200, 202, 
43 C. C. A. 179; Dunlop v. United States, supra. And although the 
court did not ruie upon the objection, or hold the langiiage improper, 
réversible error was not committed, unless the matter objected to was 
"plainly unwarranted and so improper as to be clearly injurious to the 
accused." Chadwick v. United States, supra, 141 Fed. 225, 245, 72 C. 
C. A. 343; Johnston v. United States (C. C. A. 9) 154 Fed. 445, 449, 
83 C. C. A. 299; Diggs v. United States (C. C. A. 9) 220 Fed. 545, 
556-557, 136 C. C. A. 147. If subject to such characterization, such 
error was committed. 

While the case presented is not of the extrême character of that in- 
volved in People v. Fielding, 158 N. Y. 542, 53 N. E. 497, 46 L. R. A. 
641, 70 Am. St. Rep. 495, relied on by défendants, and in a case free 
from doubt on the merits the language complained of would not work 
reversai (People v. Fielding, supra, 158 N. Y. 550, 53 N. E. 497, 46 L. 
R. A. 641, 70 Am. St. Rep. 495), yet the less conclusive of guilt the 
évidence is the greater the danger of injurious effect from appeals to 
préjudice. It is a matter of common knowledge that jurors are, and 
not unnaturally, prejudiced against those charged with raisconduct in 
connection with the affairs of a failed bank, and peculiarly susceptible 
to appeals to such préjudice, and while we should hesitate to say that 
the matter complained of, standing alone, would call for reversai, the 
question is close enough to the border line to warrant its considération 
in connection with another matter of which complaint is made. 

[B-12] 3. Défendants offered to show by défendant Sparks, who 
was a witness, that as cashier of the Chickasaw Bank he had a confér- 
ence with Mr. Omberg, as président of the First National Bank of 
Memphis (the Chickasaw Bank's Memphis correspondent) in which 
Omberg told Sparks "not to fail or refuse to buy paper or make loans 
because it was a little bank, as the First National Bank would, when- 
ever occasion arose, * * * take over any paper which the Chicka- 
saw Bank had bought" that it did not désire "to own, either for a tinie 
or permanently" ; that accordingly Sparks proceeded to make loans 
and discounts, relying on his correspondent to take them over when 
desired at statement times ; that the correspondent did from time to 
time, as requested, take over such paper, which inimediately after the 
statements were made Sparks took back, so as to get for the Chickasaw 
Bank the eamings on the increased loans, having previously explained 
to Omberg that, on account of the small capital of the Chickasaw Bank, 
it was desired not to hâve a showing made indicating such a large 
amount of loans, because the public, not knowing the arrangement, 
would not understand the situation. The witness was permitted to 
state that he had an arrangement with the correspondent bank by 
which the latter agreed to rediscount paper for the Chickasaw Bank at 
times when the latter needed it ; but the court declined to permit the 
conversation with Omberg to be stated, upon the ground that the claim- 
ed arrangement would be no défense, regardless of whether or not Om- 
berg knew of the alleged fraudulent purpose, and that "any reasons 
assigned by anybody leading up to that agreement" were incompétent.. 
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In this ruling we think the court erred. The charge of "padding" 
the item of cash due from other banks for the purpose of the semi- 
annual statements was one of the strongest évidences of fraud relied 
upon by the government, and défendants were entitled to make the 
fullest explanation possible. Had the proffered évidence been limit- 
«d to the bare fact that the arrangement for rediscounts related to 
statement day only, it would hâve been immaterial ; but we think it 
had a tendency to show also that a larger amount of loans was taken 
by the Chickasaw Bank than otherwise would hâve been, in reliance 
upon the fact that its correspondent bank stood ready to take such 
excessive loans ofï its hands, not only over statement day, but when- 
ever and for such length of time as the Chickasaw Bank might de- 
sire. While such arrangement cannot be commended as good bank- 
ing, it had, we think, a tendency to repel to some extent the inference 
of fraudulent intent naturally to be drawn from the unexplained fact 
of carrying rediscounts over statement day only. Omberg's knowl- 
edge or ignorance of the alleged fraudulent purpose was immaterial, 
but the purpose of the offered testimony was to rebut fraudulent pur- 
pose. Proof of the actual conversation, so far as it bore directly up- 
on the claimed arrangement, was not hearsay. It was the best évi- 
dence ôf the claimed agreement — pertinent to one of the main issues 
in the case. The bare statement of the witness that Omberg had said 
that they "would help us in case my loans became too heavy," and 
that the correspondent bank "agreed to rediscount" [paper] for him 
"if it became necessary," was a mère conclusion of the witness, and 
would not necessarily hâve the full probative efïect of testimony of 
the actual statements made by Omberg, who was not présent at the 
trial, and apparently not in the state at the time. We think défend- 
ants had the right to hâve the conversation given as it occurred, and 
thus the benefit of whatever persuasiveness of truth the actual lan- 
guage might carry. It is true that the reasons, if any, assigned by 
Omberg for making the arrangement, were not important; but the 
formai offer of proof was not subject to that criticism, and if the 
actual testimony, when presented, was so subject, that feature could 
readily be taken care of. Sparks could properly testify directly to 
the absence of fraudulent intent and motives on his part. Crawford 
V. United States, 212 U. S. 183, 205, 29 Sup. Ct. 260, 53 L,. Ed. 465, 
15 Ann. Cas. 392. 

[13] It is quite possible that the exclusion of the testimony in ques- 
tion was due in some measure to the failure of the court and défend- 
ants' counsel to understand each other, as indicated by colloquies and 
repeated exclusions of questions reframed to meet the court's an- 
nounced views. But we cannot escape the conviction that défendants 
understood, and not unnaturally, that they were not permitted to make 
the full and complète proof to which they were entitled respecting the 
actual arrangement claimed. This déniai would naturally préjudice, 
not only Sparks, but his codefendants ; for, in view of his relations to 
the bank and to the arrangement in question, they could not hâve par- 
ticipated in a fraud of which he was not guilty. We are disposed to 
think that this préjudice would naturally be emphasized by what oc- 
curred during the subséquent argument, discussed in the preçeding 
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paragraph of this opinion. We are constrained to believe that the 
cumulative effect of tliese matters worked réversible error. 

This conclusion makes it unnecessary to consider whether counsel's 
comment on Nelson's failure to testify worked réversible error, in 
view of the court's action thereon. 

[14] As the case must be tried again, we may add that we think it 
proper to show fully the actual value of the bank's assets at the time 
of the failure and during the period covered by the alleged fraudulent 
scheme. 

[15, 18] Défendants assign a large number of other errors, none of 
which hâve been argued. Whether or not défendants' brief is to be 
construed as relying upon them, we do not feel called upon, in tlie ab- 
sence of discussion (and in view of our disposition of the case otherwise 
reached), to détermine whether the refusai of défendants' requests to 
charge constituted réversible error. But, as there is to be another trial, 
we may say that we think the jury should hâve been instructed that 
Neuhardt was not, by virtue merely of his office, charged with knowl- 
edge of the contents of the bank's books (Worden v. United States [C. 
C. A. 6] 204 Fed. 1, 8, 122 C. C. A. 315, et seq.), and that the mère fact 
that one of the reports was sworn to before Neuhardt, as notary pub- 
lic, did not, as matter of law alone, also charge him with knowledge of 
the contents of the report. We also think the jury should hâve been 
told the meaning of insolvency, as involved in the closing of the bank's 
doors under the state law, and that the mère fact of such closing and 
receivership did not necessarily mean that its liabilities exceed the fair 
value of its assets, having in mind, however, that the latter kind of in- 
solvency is not necessary to the alleged fraudulent scheme. We also 
think défendants entitled to more definite instruction than was given 
upon the effect of an alleged good faith valuation by défendants of 
stock and bonds included in the report, as well as upon the subject of 
adjustments of overdraft balances. 

[17] The instruction that, if défendants are guilty under the fîrst 
count, they should be found guilty under ail the counts, if not entire- 
ly accurate, was at least harmless, in view of the fact that the sen- 
tence given was imposable under either one of the counts. Claassen v. 
United States, 142 U. S. 140, 146, 12 Sup. Ct 169, 35 L. Ed. 966; 
Bennett v. United States (C. C. A. 6) 194 Fed. 630, 633, 114 C. C. A. 
402. We think the other exceptions to the charge as given are not 
well taken. Further than this we should not go without the benefit of 
counsel's discussion, in view of what may occur on the new trial. 

The judgment of the District Court is reversed, and the cause re- 
manded, with directions to award ail the défendants a new trial. 
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McDONALD et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sisth Circuit. May 8, 1917.) 

No. 2609. 

1. Ceiminal Law <S=753(2) — ^Dibectinq Verdict — Evidence to Suppoet One 

COUNT. 

Where there is évidence to support any one eount, and the sentence im- 
posed is not more than the law permits to be Imposed under one count, 
the refusai to direct a verdict Is not error. 

[Ed. Note.— For other cases, see Crlminal I^aw, Cent Dig. §§ 1727, 1729.) 

2. PosT Office iS=3.50 — Ebaudui-ent Use of Mails — Questions fok Juey. 

In a prosecution for using the mails In furtherance of a scheme to de- 
fraud, by selling stock in and getting deposits for a banic by false repré- 
sentations about it.s capital and a.ssets, where It appeared that one ot 
the défendants furnished a mercantile ageney with a statement whlch was 
vitally untrue, but he claimed that he merely gave out what he had been 
told by others counected wlth the banlî and believed it to be true, the 
issue of his good faith or fraudulent intent was for tbe jury. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 87-89.] 

3. PosT Office i©=35 — Fraudulent Use of Mails — ^Intent. 

In such prosecution, where the proof showed a number of transactions, 
whlch tnight be interpreted either as careless, Iraprovident, or reckless 
banking, or as steps in a scheme to raisappropriate the assets of the bank, 
and defraud it or its creditors, the actual intent and the actual belief of 
défendants as to each transaction was the criterlon on whlch thelr guilt 
depended. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55.] 

4. Ckiminal Law <3=»830 — Instructions — Erboneous Requests. 

In such prosecution, défendants were entitled to Instructions that thelr 
guilt must be judged by thelr actual Intent to defraud, rather than by 
their carelessness or recklessness in banking, or violation of banking laws, 
though the instructions requested by them went too far, so that their re- 
fusai was technically justlfled. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dig. §§ 2012, 2017.] 

6. Criminal Law ©=5829(3)— Instructions Covered by Those Given. 

Requested Instructions that défendants' guilt was to be judged by 
their attual intent to defraud, rather than by thelr carelessness or reck- 
lessness in banking, or violation of banking laws, were not sutliciently cov- 
ered by the gênerai charge, in whieh the jury were told to find défendants 
not guilty if the acts and statements of the offlcers, directors, or owners ot 
the bank were consistent wlth the conclusion that it was défendants in- 
tention to organize and operate the bank in good faith and for an honest 
purpose, especially where the court, in ruling on évidence, ruled that de- 
fendants' belief was not important, unless it was well founded, and that 
their carelessness might make them guilty. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2011.] 

6. Ceiminal Law <S=5ll73(2) — Appbal — Habmless Errob — Instructions. 

The failure to charge that défendants' guilt must be judged by their 
actual Intent to defraud, rather than by carelessness or recklessness in 
banking, or violation of banking laws, was not prejudicial as to a de- 
fendant shown wlthout dispute to hâve wrltten letters soliciting stock 
purchases or deposits, and containing false statements as to the capital 
stock paid in, and shown to hâve mailed a semiannual statement, re- 
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QTiired by law, whlch waa false In almost every parti cular, where no 
plausible justiflcatlon of such statements was attempted. 

[Ed. Note. — For otlier cases, see Crlminal Law, Cent. Dig. § 3105.] 

7. OEiMiNAii Law <S=>1173(2) — Appeal — Haemless Eerok — Instructions. 

ïhe failiire to so charge was prejudlciai as to a défendant agalnst whom 
no false statement was shown, except one furnished a mercantile agency, 
as to which lils clalm of good falth was a question of fact. 
[Ed. Note. — For otlier cases, see Criminal Law, Cent. Dig. § 3165.] 

S. Ckiminai- Law <S=)1169(7) — Post Office (Sss'lD — Fkaudulent Use of Mails 
— Evidence. 

On a trial for using the mails in furtheranee of a schenie to defrand in 
connection with sales of bank stock, and tlie obtainlng of deposits and 
crédit for such bank, évidence of an embezzlement by one of the parties 
to such alleged scheme, while connected with a différent bank, against 
whom the case had been discontiaued, was irrelevant and prejudlciai. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3142 ; Post 
Office, Cent. Dig. §§ 84-S6.] 

i). Cbiminal Law «©=3424(1) — Evidence — Déclarations of Conspibatoe. 

The statement by a party to an alleged scheme to defraud, in further- 
anee of which the mails were claimed to hâve been used, after such 
scheme was at an end, was erroneous as against other parties to such 
scheme, evcn If the rule of évidence in conspiracy cases was to fte 
applied. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 1002, 1000, 
lOOS, 1010.] 

10. Criminal Law iS=434 — Evidence — Doccmentabt Evidence. 

The contents of the books of an incorporated bank were not admissible 
In a criminal prosecution against the président, without a shovving of his 
Personal responsibllity for the bookkeeping. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1023.] 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

J. M. McDonald and E. L- Hendrey were convicted of oflfenses, 
and they bring error. Reversed and remanded as to Hendrey, and af- 
(irmed as to McDonald. 

Caruthers Ewing, of Memphis, Tenn., for plaintiffs in error. 
Wm. D. Kyser, Asst. U. S. Atty., of Memphis, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Plaintiffs in error were, with six others, 
indicted under section 215 of the Pénal Code (Act March 4, 1909, c. 
321, 35 Stat. 1130 [Comp. St. 1916, § 10385]) for using the mails pur- 
suant to a scheme to defraud. One of the respondents was never 
found, one pleaded guilty, two were discharged at the trial upon a 
nolle prosequi, two were acquitted by the jury, and the two plaintiffs 
in error were convicted. The indictment contained five counts, each 
resting upon the same alleged scheme, but ea.ch involving the mailing of 
a distinct letter. The indictment is very prolix, and it is by no means 
easy to identify, out of the mass of evidential things recited, the scheme 
which was intended to be charged. The trial also reveals confusion as 

<a==>For other cases see satue tovic & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexe» 
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to what this cliarge was. However, the respondents proceeded with- 
out objection to the indictment for vagueness and uncertainty, and we 
are reqtiired to construe it as best we may, and review the case from 
the standpoint of that construction. 

Respondent Sims (who pleaded guilty) formerly resided in Kansas 
City, Mo. He was a man of some banking expérience, and, so far as 
the record shows, of good réputation. He devised a plan for organiz- 
ing a Company, which should be called a bank, but which in substance 
should be a holding company or a chain of banks, so that it should re- 
ceive such of the earnings as were paid as dividends, and should also 
make profit by acting as depositary, correspondent, etc., for its constit- 
uent banks. Intending to start the enterprise at Chattanooga, he was 
diverted, more or less by chance, to Memphis. He interested in his 
plan Bonds, a banker at Kansas City, and Hendrey, a banker at Mem- 
phis. Thèse three, with three others who did not expect to be stock- 
holders, but signed only as an accommodation, joined in the organiza- 
tion papers of a Tennessee corporation named the "American Trust 
Company," and, under the Tennessee law, they constituted the board 
of directors until there should be an élection. No one of them sub- 
scribed for capital stock, such subscription being unnecessary under 
the Tennessee law. The company had an authorized capital of $500,- 
000. This was on February 14, 1911. It was Sims' plan that part of 
the stock should be issued in exchange for the controlling stock of 
small banks, which would go into the treasury of the holding company, 
and that, upon thèse stocks so held, money could be borrowed, with 
which other stocks could be purchased, etc., and that the deposits and 
balances of the constituent banks would furnish working cash capital 
— ail to the end that it would not be necessary to sell for cash any great 
part of the stock. Already Sims had interested McDonald, who con- 
trolled three small banks in the Southwest, and Hilton, who had one. 
McDonald turned in his equity in his stock in the three banks and re- 
ceived the American Trust Company's stock, as did also Hilton with 
référence to his bank. Défendant Hendrey says that he never agreed 
to nor did subscribe, except by signing the organization papers, never 
turned over any bank stock, and never received any trust company 
stock. There was no formai élection. Stationery was printed showing 
McDonald to be président, Sims treasurer, and thèse two, with Hendrey 
and others, to be directors. In fact, Sims and McDonald began to try 
to sell stock and handle some paper. They thereafter gave their time 
to the enterprise. It had no cash paid in, but for itself or in Sims' 
name borrowed promotion expenses from Hendrey's bank, until — to 
Hendrey's alleged surprise — the loan had mounted up to $12,000. In 
the end, ail stock-selling efforts were without success. About the Ist 
of June it was detennined to open as an ordinary bank of deposit, and 
advertisements were published and deposits received. The bank sur- 
vived only until August 8th. 

The indictment allèges that the whole scheme of organization was 
fraudulent from the beginning, and that ail the dubious steps afterward 
taken were in original contemplation as part of the scheme. Detached 
sentences in the charge to the jury seem to imply that, unless the re- 
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spondents were guilty of this original underlying scheme, they tnust be 
acquitted. A review of the record convinces us that no conviction up- 
on this distinct theory could be sustained. The record is insufficient 
to support the conclusion that the respondents, at and before the or- 
ganization of the company, or at the date sHortly thereafter when Mc- 
Donald and Sinis began to push it, had any scheme or plan to defraud, 
or any intention, except to organize and prosecute an enterprise which, 
while highly spéculative, did net contempîate the def rauding of any one. 
If this were the only theory upon which conviction could stand, we 
should agrée with respondents' counsel that it could not be sustained. 

It was not the only theory. United with this in the indictment and 
throuhgout the trial and in the judge's charge was the idea of a scheme 
to defraud consisting in an attempt to sell stock and to operate by 
getting deposits and crédit for the Ijank through means of false repré- 
sentations about its capital and assets, or, what is practically the same 
thing, to maintain its standing and keep it up as a going concern by 
means of similar classes of false représentations. The indictment may 
be fairly interpreted as charging, also, such a scheme; the testimony 
was mainly devoted thereto ; and the charge, taken as a whole, must 
hâve indicated to the jury that there could be a conviction based upon 
a scheme formed after the organization of the company. If there was 
évidence to support this theory, the respondents' requests for directed 
verdicts were rightly refused. 

[1] So far as concerns the refusai to direct a verdict, it is évident, 
also, that this would not be error, if there was évidence to support any 
one count, since the sentence imposed was not more than the law per- 
mitted to be imposed under one count. 

Upon the theory of the indictment which we bave approved, it is 
not to be denied that the case against McDonald was for the jury. His 
active participation in the circulation by mail of false représentations 
about the capital stock and assets of the bank, and with the purpose of 
getting deposits and crédit for it, are conceded by him. His excuses 
and justifications, and his claims of good faith in intention, were, to 
say the least, not convincing. 

As to Hendrey the situation is différent. He had no ostensible con- 
nection with the bank, except that his name appeared as a director. 
He claimed not to be a stockholder. He claims he had nothing to do 
with the management and took no interest, excepting as a ci'editor; 
but this is in dispute. We see nothing hère from which it can fairly 
be said that he was a party to the scheme to sell stock by means of 
direct false représentations to those who might purchase, or that he 
caused the mails to be used in sending the letters written by Sims or 
McDonald in the course of spécifie efforts to get particular persons to 
buy stock. However, two of the counts dépend upon letters which 
were sent to other banks soliciting business, and one count rests upon 
a letter inclosing a statement of assets and liabilities to a mercantile 
agency. Thèse three letters were sent by Sims or McDonald, and, so 
far as we observe, there is nothing to make Hendrey responsible for the 
mailing of any one of the- three, unless upon the theory that thèse 
things were so likely to be donc by the active managers in carrying out 
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the scheme that any party to the scheme should be regarded as having 
authorized them to be donc for him on the gênerai principles of agency. 

Our opinion in Sparks v. United States, 241 Fed. 117 , C. C. À. 

, filed tiiis day, describes a situation where the use of the mails by 

those active in the bank management was for the purpose of transmit- 
ting a statement required by law to be sent to a state officer and cus- 
tomarily forwarded by mail. In such a case it might be that this use 
of the mails would so far fall within the implied authority given to the 
management by the directors as to make them responsible under sec- 
tion 215, upon the theory that they caused the mails to be used. We are 
not prepared to say that a jury might not apply the same principle, so 
as to make Hendrey liable in this case for using the mails, upon one of 
thèse three counts. We prefer to leave that question undecided. The 
record is very long, and bas not been printed, and we can never be con- 
fident that a décision finding there was no évidence sufficient to support 
a proposition of fact may not overlook some item somewhere in such a 
record. The attention of the court and counsel do not seem to hâve 
been particularly directed upon the trial to this point; and upon the 
nevv trial which is to be awarded to Hendrey the record upon this point 
may be so différent from the présent record that, for the purposes of 
this opinion, we will assume that there was évidence sufficient to sup- 
port a conclusion that the sending of at least one of thèse three îetters 
was within the scope of tlie authority possessed by Sims or McDonald 
to act for Hendrey. 

[2] We therefore corne back to the inquiry whether the évidence 
sufffciently tended to show that Hendrey was a party to such a scheme, 
so that he was not entitled to an instructed verdict. In this respect we 
fînd the strongest évidence against him in connection with a statement 
which he furnished to a mercantile agency. The statement was vitally 
untrue. If he, when he gave it out, knew it to be essentially false and 
misleading, it would be difficult to avoid concluding that he was a party 
to the scheme involved ; if he gave out only what he had been told by 
Sims and McDonald, and believed it to be true, and had no fraudulent 
intention, this act would not be sufficient to convict him. The issue of 
his good faith or fraudulent intent must go to the jury, and, again, it 
was not error to refuse to direct a verdict in his favor. 

It is clear that the question of intent as to both thèse respondents 
was, or might be, a controlling question, and that to this issue they 
were entitled to hâve the proofs directed. Of course, it was important 
that the distinction between an intent to defraud, on the one hand, and, 
on the other, e. g., the discount of paper and its exchange for certifi- 
cates of deposit in a way that was not dishonest, but merely impru- 
dent, should be constantly and carefully preserved. We are bound to 
think that this distinction was not sufficiently regarded. This is shown 
by what occurred during the examination of respondent Sims. It had 
been arranged with McDonald that he should turn in, as his contribu- 
tion, his stock in a bank in Kansas City, Kan., and Sims was asked 
whether, from what he had learned about it, he understood and believ- 
ed this to be a solvent and successful bank. An objection to this ques- 
tion was sustained ; the court holding, in substance, that the inquiry 
should be directed as to the facts which Sims learned regarding the 
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Kansas City bank, upon which facts he might hâve based a belief. In 
making clear his position, défendants' counsel said : 

"Tour honor is entirely correct. If the iiiquiiy was as to the value of the 
stock ; but the rule Is otherwise, if the inqulry Is whether thls gentleman and 
others were or were not crimlnal and guilty of a fraudulent purpose. He 
may hâve formed an opinion without the slightest investigation, and may 
hâve carelessly fonned it, and yet be guilty of no wrong. A man nfay come 
♦ * * Into my office, and I t.rade with liîm or associate with him — I mlght 
be careless in my relations with hlm, because I ought to hâve investlgated 
hinï before I ran with him, but I would not be crimlnal." 

To this the court repHed : 

"There Is such a thing as crimlnal carelessness. * • • I shall adhère to 
the ruling." 

A similar ruling was made as to questions concerning the stock of 
each bank which was turned into the trust company. Sims was then 
further asked: 

"Without regard to your knowledge of the value of the stocks of the varl- 
ous banks, with the présidents of which you were proposing to organize tlie 
American Trust Company, dld you believe that those Institutions, in the ag- 
gregate, were sueeessful and prospérous and sol vent institutions î 

"The District Attorney: The same objection. 

"The Court: The same ruling, and for the same reason." 

Respondent Sims is not complaining of this action, and we cannot 
say that his good faith in the matter hère inquired about was very im- 
portant to the good faith of McDonald and Hendrey as to what we 
hâve found to be the scheme really involved on the trial. We do not 
see how they can directly complain of this ruling, but it is important in 
another way. 

[3] Both as to Hendrey and as to McDonald, the proofs showed 
their connection with a number of transactions which might be inter- 
preted either as merely careless, improvident, or reckless banking, or 
as steps in a scheme to misappropriate the assets of the bank and de- 
fraud it or its creditors. As to some of the incidents, the tendency 
toward this latter aspect was remote; and as to others, it was more 
direct. Thèse matters were, therefore, admissible in évidence as bear- 
ing on the gênerai issue whether respondents were engaged in a good 
faith or in a fraudulent enterprise ; as to each such matter, it is clear 
that the actual belief and actual intent of the respondents constituted 
the criterion by which, for the purposes of this case, the transaction 
must be judged. Whether a man of ordinary intelligence will naturally 
believe that a particular transaction is honest and innocent is impor- 
tant as évidence bearing on whether he did so believe ; but, in this class 
of prosecutions, his actual belief is the ultimate fact which makes him 
innocent or guilty. 

[4, 5] It foUows that the respondents were entitled to instructions 
that respondents' guilt must be judged by their actual intent to de- 
fraud, rather than by their carelessness or recklessness in banking, or 
violation of banking laws, and that, upon this issue of intention, where 
it was to be determined by circumstantial évidence, respondents were 
entitled to be acquitted if ail the évidence was as fairly consistent with 
innocence as with guilt. Respondents' requests 4, 6, and 8 were di- 
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rected to thèse subjects. Each one of them is defective, în that it goes 
a step too far in what was asked. Tliis technically justifies its refusai ; 
but each challenged the attention of the court to the subject, and re- 
spontients' right to a clear instruction thereon was so important that 
we could go far in overlooking defects in the requests. In addition to 
that, thèse requests were drawn with référence to the theory that re- 
spondents were on trial only for the existence of a scheme antedating 
the corporate organization, and the coijrt at that time was apparently 
accepting this theory and giving some requests accordingly. Under 
those conditions, we think it was error not to give the substance of 
thèse requests ; and the question must be whether the error was cured 
in the gênerai charge, during the course of which it was said : 

"Are the acts and stat«ments of the offlcers, directors, or owners of the 
Anïerlcan Trust Comi>any, as shovvn by the évidence, consistent with the con- 
clnsion that it was the intention of the défendants to organize and operate 
in good faith and for an honest purpose a trust and banklng eompany In 
Memphis? If so, then your verdict should be not guilty." 

This language may be read so as to cover and include the proposi- 
tion that the belief of the respondents, however unfounded or unrea- 
sonable, might be a sufficient défense; but it does not présent distinctly 
and sharply to the jury this ground of défense. In determining the ef- 
fect upon the jury of thèse charges and refusais, regard must be had 
to what has before been quoted as occurring during Sims' examina- 
tion. It was there distinctly announced that respondents' belief was 
not important, unless it was well founded, and, in effect, that their 
carelessness might be sufficient to make them guilty of the crime charg- 
ed. We cannot think that the above-quoted portion of the gênerai 
charge would remove this impression, and it follows that the refusai 
to give the substance of the spécial charges must be deemed prejudi- 
cial, unless there is some further reason to the contrary. 

[6, 7] As to Hendrey, we observe no such further reason. As to 
McDonald, we cannot be content to set aside the judgment and direct 
a new trial because of error in this matter. He was a witness for him- 
self, and it appears without dispute that he wrote letters soliciting 
stock purchases or deposits, each of them containing the false state- 
nient that $100,000 or $110,000 of the capital stock had been paid in; 
and that he prepared and sent the semiannual statement of June 30th, 
required by law, and which was false in almost every particular. The 
justification which he attempts to make of thèse statements is not plau- 
sible enough to be taken seriously. He was certainly planning and 
co-operating with Sims, after the first plans had fallen through, to 
make further stock sales, and to get business and deposits, and to do it 
by means of thèse statements. Under such a condition of the record, 
a finding that he did not intend to deceive would be arbitrary, and we 
cannot think that giving, in the fullest form, the instruction that his ac- 
tual belief was the criterion, could hâve made any différence in the re- 
suit. The same reasons will not apply to Hendrey. No false state- 
ment made by him, intending to give this eompany false crédit, was in- 
dicated by the record, except the one to the mercantile agency ; and. 
whatever the jury might think, we cannot say that his claim to hâve 
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been then repeating what his associâtes told him and what he believed 
to be true was a mère subterfuge. 

We do not see that this affirmance, as to McDonald, is inconsistent 
with our treatment of the superficially similar situation discloséd in 
the Sparks Case, in which Sparks was awarded a new trial. The 
Sparks Case, upon its facts, is typical of those in which the guilty in- 
tent must be determined by careful and intelligent considération of the 
évidence tending both to affirn\ and to deny such intent, and the case 
against Sparks is, therefore, to be classified with the case against Hen- 
drey upon the présent record, while the case of McDonald is typical 
of those in which the intent to deceive cannot be seriously doubted, 
and in which we are therefore justified in concluding that a failure 
to give complète instructions on the subject of intent was not prejudi- 
cial. 

[8, 9] Some other matters require mention. Respondent Toenges 
(one of those against whom the case was discontinued) had been in the 
employ of respondent Bonds' bank in Kansas City, and then was em- 
ployed by Hendrey in his Memphis bank, and later acted as cashier of 
the American Trust Company. Apparently he was claimed to be a 
sort of Connecting link between Hendrey and the American Trust Com- 
pany. Testimony was admitted regarding a supposed embezzlement 
by Toenges while he was employed in the Kansas City bank. Not only 
was this foreign tp any of the issues in the présent case, and distinctly 
prejudicial, but the testimony on the subject came from a government 
witness, who knew only what Bonds had told him, and what he had 
seen in entries made by some one on the books of the Kansas City bank. 
The statement by Bonds was made after the scheme to defraud involv- 
ed in this indictment was at an end, and, even if the rule of évidence 
in conspiracy cases is to be applied, such a statement was hearsay. 

[10] Evidence was received as to the contents of the books of the 
Memphis bank of which Hendrey was président. This bank was a 
corporation, and the contents of the books of the corporation could not 
be put in évidence in a criminal prosecution against the président, with- 
out a more direct showing of his personal responsibility for the book- 
keeping than we observe hère. Worden v. United States (C. C. A. 6) 
204 Fed. 1, 9, 122 C. C. A. 315. 

For the guidance of the court and counsel upon another trial of 
Hendrey, we state our conclusions upon other errors alleged, but think 
there is no sufficient object in elaborating them. We find no error in 
the matters presented by respondents' counsel in their brief under the 
headings H, HI, and IV. Some of the items of évidence, grouped 
under V as erroneously admitted, seem to us rather remote, if relevant 
at ail ; but we see nothing so far beyond the limits of the discretionary 
judgment which the trial court must exercise on that subject, and so 
substantially harmful, that we can call it prejudicial error. 

The gênerai légal principles applicable to the questions in this case 
hâve been so fully and so recently discussed by us in Bettman v. Unit- 
ed States, 224 Fed. 819, 140 C. C. A. 265, Tucker v. United States, 224 
Fed. 833, 140 C. C. A. 279, HendreyV. United States, 233 Fed. 5, 147 
C. C. A. 75, and Sparks v. United States, supra, that it seems unneces- 
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sary to repeat hère what bas been there said. We hâve only under- 
taken to apply thèse principles to the facts of this case. 

The verdict and sentence against Hendrey are reversed, and the case, 
as to him, remanded for a new trial ; the sentence upon McDonald is 
affirmed. 



McKELVEY et al. y. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 7, 1917.) 

No. 2807. 

1. CONSPIRACY ■S=>43(9) — INDICTMEJTT — OONSPIRACT TO COMMTT OrIMB. 

Criminal Code (Act March 4, 1909, c. .521) § 37, 35 Stat. 1096 (Comp. 
St. 1916, § 10201), provides that if two or more pei'sons conspire to com- 
mit any offense, and one of them does aiiy act to effect the object of the 
conspiracy, each shall be fined, etc. Section 215 (Comp. St. 1916, § 10385) 
provides that whoever, having devised any scheme to defraud, etc., shall, 
to exécute it, place any letter in any post office, etc., shall be fined, etc. 
An indietment charged that défendants conspired to commit an offense 
under section 215, and that it was a part of such conspiracy to accomplish 
and attempt to accomplish it by roeans of the mails, and to mail letters to 
the persons intended to be defrauded, and that two described letters 
were malled in pursuance of the conspiracy. Held, that the indietment 
sufficiently charged conspiracy to use the mails to effect the conspiracy. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dlg. |§ 86, 96.] 

2. Conspiracy <@=>43(9) — Indictment — Conspikacy to Commit Crime. 

The indictment was suilicient as against the objection that the charges 
that défendants deposited letters in the post office department were charges 
of overt acts, and the only charges that the post office was used in execut- 
Ing the scheme to defraud, and that thèse charges could not be used to 
strengthen the charge of conspiracy, since the overt act whlch complètes 
a conspiracy is a part of the conspiracy. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dlg. §§ 86, 96.] 

8. Ceiminal Law ©=>371(1) — Evidence — Other Offenses — Intent. 

On a trial for conspiring to commit the offense of using the mails in 
furtherance of a scheme whereby persons were to be defrauded by black- 
maillng suits and threats thereof, évidence as to suits instituted by de- 
fendants about the same time and of like character to those involved in 
the indictment was admissible to show intent, when properly limited by 
the court to this purpose. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 830, 831.] 

4. Criminal Law <S=5ll69(l) — Appeal — Harmless Error — Admission of Evi- 

dence. 

ïbe admission of évidence not prejudicing défendants was not réversible 
error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 8130, 3137.] 

5. Criminal Law <S=3829(2) — Instructions Covered by Tiiose Given — "Con- 

spiracy." 

On a trial for conspiracy to commit a crime, the court charged that a 
"conspiracy" was a combination between two or more persons to do a 
criminal or unlawful act, or a lawful act by criminal or unlawful means ; 
that there could be no conspiracy where an individual acted by and for 
himself ; that a merely mental purpose could not justify a conviction, a 
common design being of the essence; that a person, to become a party 
to a conspiracy, must combine with some one else to effect its object by 

$:=}For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
241 F.— 51 
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means agreed upon ; that where clrcumstantlal évidence was relled upon 
to establish the consplracy, or any other fact, it was not only necessary 
that the circumstances concur to show the existence of the couspiracy, or 
other fact, but that it must be iuconslstent with any other lational con- 
clusion; and that, if the évidence could be reconclled elther wlth Inno- 
cence or guilt, the law reçiulred that défendant be glven the beneflt of the 
doubt, and that the theory of innocence be adopted. Held, that thèse 
instructions sufBclently covered a requested instruction that it needed 
somethlng more than proof of mère passive eognlzance of fraudulent or 
illégal action of others to sustain a charge of consplracy ; that before the 
jury could convlct one défendant they must find that he did somethlng 
more than entertain a mère passive eognlzance, and they must find from 
the évidence beyond a reasonable doubt that he dld some act or made some 
agreement showlng an intent to partidpate In the consplracy. 

[Ed. Note. — For other cases, ses Crlmlnal Law, Cent. Dig. § 2011. 

For other définitions, see Words and Phrases, First and Second Séries, 
Consplracy.] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of Cahfornia. 

Charles S. McKelvey and another were convicted of conspiracy, and 
they bring error. Afïirmed. 

Indictment under Act March 4, 1909, c. 321, § 37, charging plaintiffs in error 
with a conspiracy to commit acts made an offense by section 215 of the same 
act ; the offense being a consplracy to cheat, wrong, and def raud certain per- 
sons named in the indictment, and to use the tJnlted States mail in further- 
ance thereof. Verdict of gullty, upon whlch the court entered judgment, ini- 
poslng a fine of $2,500 upon each of the plaintiffs in error, and sentenclng 
plaintlfl in error Stevens to imprisonment in the county jall for six months. 

Plaintiffs in error at the time of the indictment were attorneys at law lu 
Los Angeles, Cal., having adjoining offices, both uslng a common réception 
room, and employing a stenographer who was required to do the work of eacii. 
Plalntiff in error Stevens had been appointed by the superior court of Cali- 
fornia to represent as guardian ad litem and défend the minor, Irène Marie 
Brown-r>evy (no w Mrs. Van Houten) in a divorce proceedlng brought by hei' 
then husband. While consulting wlth Stevens concerning her défense to the 
divorce proceedlng, Mrs. Levy disclosed to him certain illlcit relations thaï 
exlsted between herself and certain other young women, ou the one part, anil 
certain men who resorted to a place known as the Jonquil Apartments, in 
Los Angeles, for such purposes. It appears that at the time of thls communi- 
cation the grand jury was investigating the actions of the inmates of thv 
Jonquil Apartments and those who resorted there. Thereafter Mrs. I^evy anci 
other young women who were inmates of the Jonquil Apartments called upou 
plalntiff in error Stevens at his office and conferred with hlm as to bringing 
actions to recover damages for the injury to their health because of tho 
practices of the men who had vislted them. 

It Is charged In the Indictment that plaintiffs in error conspired to devise a 
scheme to defraud W. H. Evans and Kyle MacBratney and others out of 
their money and property, by representing and pretending to such persous 
that the plaintiffs in error had within their knowledge certain lewd, lascivioiis. 
indécent, scandalous, and dlsgraceful conduct, acts, and ci-imes theretoforo 
committed by such persons, whlch would tend to disgrâce and dégrade them, 
and whlch the plaintiffs in error would threaten to make public and dlvulge to 
the world in complaints by Mrs. Levy to be flled in court, unless such personn 
would pay to the plaintiffs in prror such sums as plaintiffs in error might or 
could secure by means of such threats ; that It was a part of the consplracy to 
accomplish and effeet the scheme to defraud by means of the post office es- 
tablishment of the United States by depositlng in the United States post ofiiee 
at Los Angeles and in the stations thereof letters addressed to tlie persons iii- 
tended to be defrauded, to be sent and dellvered to those persons by the po;>t, 
office establishment of the United States; and that in pursuance of the consiiii- 
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acy and scheme to defraud, and for the purpose of eflectlng and esecuting the 
same, the plalntififs in error, on the 17th day of June, 1913, mailed, In the 
United States post office at Los Angeles, the two letters set out in the in- 
dictment. 

The assignments of error relate to the action of the court in overruling ae- 
fendants' demurrers to the indictment, in overruling défendants' objections to 
the admission of certain évidence, and in refusing to give an instruction re- 
quested by the défendant McKelvey. 

Charles J. Kelly, of Los Angeles, Cal., for plaintiffs in error. 
Albert Schoonovcr, U. S. Atty., and J. Robert O'Connor, Asst. U. 
S. Atty., both of Los Angeles, Cal. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
1. It is contended by the plaintiffs in error that the indictment fails 
to charge a conspiracy under the statute. Section 37 of the Act of 
March 4, 1909 (35 Stat. 1088, 1096, c. 321), entitled "An act to codify, 
revise, and amend the pénal laws of the United States," provides: 

"If two or more persons conspire • * • to commit any offense against 
the United States, • • • and one or more of such parties do any act to 
effect the objeet of the conspiracy, each of the parties to such conspiracy 
.shall be fined," etc. 

Section 215 of the same act (page 1130) — so far as material to tliis 
case — provides : 

"Whoever, havlng devised or Intendlng to devise any scheme or artifice to 
defraud, or for obtalning money or property by means of false or fraudulent 
prêteuses, représentations, or promises, • • ♦ shall, for the purpose of 
pxecuting such scheme or artifice or attemptlng so to do, place, or cause to 
be placed, any letter • • • In any post office, or station thereof, « * * 
to be sent or dellvered by the post office establishment of the United States, 
* • * shall be flned," etc. 

The indictment charges that the défendants, on June 1, 1913, in 
the city of Los Angeles, conspired, combined, confederated, and agreed 
together to commit an offense against the United States ; that is, to 
commit acts made an offense and crime by section 215 of the Act of 
March 4, 1909 (chapter 321), entitled "An act to codify, revise, and 
amend the pénal laws of the United States." The indictment then 
proceeds to charge the défendants with acts constituting a scheme to 
defraud certain persons, charging acts made an offense against both 
sections 37 and 215 of the Criminal Code, namely: 

" • * • And U was a part of said congpiracy ot sald consplrators, for 
tue purpose of executlng and eftecting sald scheme and artifice to defraud, and 
attemptlng so to do, to accompUsh and effect, and attenipt to accompllsh and 
effect, the same by means of the post office establishment of the United States, 
and to place and cause to be placed in the United States post office in said 
clty of Los Angeles, and in the stations thereof, letters addressed to sald per- 
sons so intended to be defrauded, to be sent and delivered to sald persons by 
the post office establishment of the United States." 

The indictment then proceeds to set forth two letters mailed by the 
défendants in pursuance of said conspiracy — one dated June 17, 1913, 
and the other August 8, 1913. 
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The objection is that the charging part of the indictment makes no 
charge that the conspirators, at the time of f orming said conspiracy, or 
at any other time, conspired to use the mails or post office estabHsh- 
ment of the United States for the purpose of effecting or carrying out 
such conspiracy. But the tîrst clause of the indictment makes the 
direct charge that the conspirators, to accomplîsh and effect the con- 
spiracy, conspired to commit acts made an offensé by section 215 of 
the Criminal Code. The indictment then proceeds to charge a scheme 
to defraud certain persons, and allèges that it was a part of said con- 
spiracy to use the mails and the post office establishment of the United 
States for the purpose of effecting and carrying out that conspiracy. 
This last charge is not the allégation of an isolated act, or a mère récital 
or conclusion of the pleader, but a direct and positive charge that the 
use of the mails and post office establishment formed a part of, and was 
the essential act of, the conspiracy to commit an offense against the 
United States. 

[2] 2. The further objection is made to the indictment that the 
charges against the défendants that they deposited the letters in the post 
office department are the charges of overt acts, and are the only 
charges that the post office was used in executing and effecting the 
scheme to defraud, and it is contended that thèse charges cannot be 
used to strengthen the charge of conspiracy, citing the casé of United 
States V. Britton, 108 U. S. 199, 204, 2 Sup. Ct. 531, 534 (27 L. Ed. 
698) where the Suprême Court said: 

"This offense [conspiracy] doe^ not eonsist of both the conspiracy and the 
acts done to effect the ob,1ect of the conspiracy, but of the conspiracy alone. 
• • * It follows as a rule of criminal pleading that, in an Indictment for 
conspiracy under section 5440 [Comp. St. 1916, § 10201], the conspiracy must be 
sufflciently charged, and that it cannot be aided by the averments of acts done 
by one or more of the c-onspirators in furtherance of the object of the con- 
spiracy." 

This décision was cited in Hyde v. United States, 225 U. S. 347, 
358, 32 Sup. Ct. 793, 799 (56 L. Ed. 1114, Ann. Cas. 1914A, 614), in 
support of a similar objection in that case. The court, in overruling 
the objection, said: 

"It is true that the conspiracy, the unlawful comblnation, has heen said to be 
the ei-ime, and that at common law it was not necessary to ayer or prove an 
overt act ; but section 5440 has gone beyond such rlgld abstraction, and pre- 
scribes, as necessary to the offense, not only the unlawful conspiracy, but that 
one or more of the parties must do an 'act to effect' its object, and provides 
that when such act is done 'ail the parties to such conspiracy' becoine liable. 
Interpreting the provision, it was decided in Hyde v. Shine, 199 U. S. 62, 76 
[25 Sup. Ct. 760, 50 L. Ed. 90], that an overt act is necessary to complète the 
offense. And so it was said in United States v. Hirsch, 100 U. S. 33 [25 L. 
Ed. 559], recognlzing that, while the comblnation of minds in an unlawful pur- 
pose was the foundation of the offense, an overt act was necessary to complète 
it. It seems like a contradiction to say that a thing Is necessary to complète 
another thing, and yet that other thing Is complète without it. It seems like 
a Paradox to say that anything, to quote the Solicitor General, 'can be a crime 
of which no court can take cognizance.' The conspiracy, therefore, cannot alone 
constitute the offense. It needs the addition of the overt act. Such act is 
something more, therefore, than évidence of a conspiracy. It constltutes the 
exécution or part exécution of the conspiracy, and ail incur guilt by it, or 
rather complète their guilt by it, consnmmating a crime by it, cognlzable then 
by the judicial tribunals, such tribunals only then acquiring jurisâiction." 
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The opinion of the Circuit Court of Appeals in Hendrev v. United 
States, 233 Fed. 5, 11, 147 C. C. A. 75, is also cited by the plaintiffs 
in error as pointing out objections to the indictment in that case which 
it is contended are appHcable to the indictment in this case. The ob- 
jections are ail substantially embraced in the query suggested by the 
court : 

"How the aetual commission of the crime can be the overt act which com- 
plètes the eonspiracy, unless the same act is made two crimes by différent 
names, and so is to be twlce punishedV" 

The answer is that the overt act which complètes a eonspiracy is a 
part of the eonspiracy requiring the combination of two or more per- 
sons to commit, while the commission of an act by an individual un- 
connected with a eonspiracy is the act of the individual alone, and 
may or may not be a crime. Aikens v. Wisconsin, 195 U. S. 194, 206, 
25 Sup. Ct. 3,49_L. Ed. 154. 

But the objection that the overt act which complètes the eonspiracy 
makes two crimes by différent names, and renders the offenders liable 
to be twice punished for the same act, is further answered by the Su- 
prême Court in Heike v. United States, 227 U. S. 131, 144, 33 Sup. 
Ct. 226, 229 (57 L. Ed. 450, Ann. Cas. 1914C, 128), where the courf 
said: 

"Again ît is said that, if the évidence proved the petitloner giillty of a 
eonspiracy, it proved hlm guilty of the suhstantive otïense. * * * Atall 
events the liahih'ty for eonspiracy is not taken away by its succcss — that is, 
by the accomplishment of the .substantire offense at which the eonspiracy 
alms." 

Also in United States v. Rabinowich, 238 U. S. 78, 85, 35 Sup. Ct. 
682, 683, 684 (59 h- Ed. 1211), where the court said : 

"* * * A eonspiracy to commit a crime Is a difTerent offense frora the 
crime that is the object of the eonspiracy. • * » The eonspiracy, however 
fully formed, may fall of ifs object, however earnestly pnrsued. The con- 
templated crime may never be consnmmatcd ; yet the eonspiracy is none the 
less punishal)le. • * * And it is punishable as eonspiracy, though the in- 
tended crime be acoomplislied." 

In United States v. Young, 232 U. S. 155, 34 Sup. Ct. 303, 58 L. 
Ed. 548, the indictment contained two counts. It was objected to the 
first count that it failed to allège how the scheme to defraud certain 
banks therein mentioned was to t)e executed, and did not directiy allège 
in either count that the scheme devised was to be executed by the use of 
the post office estabhshment or mails of the United States. The Dis- 
trict Court sustained a demurrer to the indictment, holding that the 
scheme described was not unlawful, unless the use of the mails was 
a part of the scheme; that the indictment) must afïïrmatively al- 
lège every fact necessary to constitute the offense sought to be 
charged, that the court may see that an unlawful scheme had been de- 
vised ; that the implication of a material and essential fact could not 
supplant the place of a direct averment; that there was no allégation 
that the banks to be def rauded had seen the statement sent through the 
mails to brokers who were to induce the banks to loan their money up- 
on the scheme ; that the banks had no knowledge of thèse statements 
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or of their contents, or that they were intended to deceive the banks 
and induce them to loan their money, except as this might be implied 
from the allégation that the statements were sent to the brokers. The 
Suprême Court reversed the décision of the District Court, holding 
that under, section 215 of the Criminal Code it is only necessary to 
charge that the scheme was devised, or intended to be devised, and a 
letter placed in the post office for the purpose of executing this scheme, 
or attempting to do so. Plainly the indictment in the présent case, 
measured by this décision, is sufficient. 

The case of Joplin Mercantile Co. v. United States, 236 U. S. 53 L 
35 Sup. Ct. 291, 59 h. Ed. 705, cited by plaintiffs in error in support of 
their demurrer to the indictment, does not hold a contrary rule. In 
that case it was held that, where the averment respecting the forma- 
tion of the conspiracy refers to no other clause for certainty as to its 
meaning, it should be interpreted as it stands, and, so interpreted, it 
was held to be sufficient, and not insufficient as plaintiffs in error seem 
to contend. The charge in that indictment was that the défendants 
conspired to commit an offense against the United States, to wit, to 
unlawfully, etc., introduce liquors into the Indian country and into oth- 
er parts and portions of that part of Oklahoma which lies within the 
' Indian country. The objection was that the indictment did not in 
terms allège, as part of the conspiracy, that the liquor was to be 
brought from without the state of Oklahoma, nor did the clause refer 
for light upon its meaning to the clauses that set forth the overt acts. 
It was objected, further, that the indictment was vague and indefinite 
as to the destination of the liquors as intended by the conspirators, and 
did not apprise the défendants with certainty of the offense with which 
they stood charged, so as to enable them to prépare their défense. 
The Suprême Court held that the charge related only to intrastate 
transactions, and could not be construed as including Interstate trans- 
actions because of other averments as to the overt acts of some of the 
conspirators. The court held further that the conspiracy looked to the 
introduction of intoxicating liquors into those portions of the state of 
Oklahoma that lie within the Indian country, and presumably the de- 
fendants did not, at the time of conspiring, specify any particular points 
in the Indian country to which the liquors should be shipped. The 
indictment was held sufficient, and the opinion f uUy sustains the indict- 
ment in the présent case, wherein the défendants were fully and spe- 
cifically informed of the charge against them, and that the mailing of 
the letters was a part of the conspiracy. 

[3] 3. It is next contended that the court erred in admitting testi- 
mony of certain witnesses called by the government to testify in réf- 
érence to suits instituted by the défendant Stevens in the superior 
court of Los Angeles county about the same time and of likc charac- 
ter to the suits and threatened suits involved in the indictment in this 
case. The objection is that the conspiracy ended with the sending of 
the letter of August 8, 1913, and thèse suits were commenced subse- 
quently, and were therefore inadmissible. 

But a conspiracy does not necessarily end with the overt act men- 
tioned in the indictment. The purpose of setting forth an overt act 
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in the indictment is, not to fix a limit of time to the existence of the 
conspiracy, but for the purpose of bringing the conspiracy within the 
terms of the statute by alleging an act done to effect the object of the 
conspiracy. The conspiracy in this case was a scheme to defraud cer- 
tain parties, in obtaining money from them by means of false and 
fraudulent pretenses and représentations. For the purpose of execut- 
ing this scheme, the letters Myere niailed by the défendant Stevens. 
The maihng of the letters was merely a part of the conspiracy, but not 
the final acts; they were intemiediate acts, the purpose of which was 
to bring the parties to be defrauded to the office of the défendant, 
where, by means of fraudulent pretenses and représentations, they 
would be made to yield to the demands of the défendants. The last 
act of the conspiracy, of which the mailing of the letters was a part, 
was the obtaining of the money by such false and fraudulent pretenses 
and représentations. 

But we need not dwell upon this feature of the évidence further 
than to say that it was not offered or introduced for the purpose of 
proving the particular conspiracy mentioned in the indictment, or any 
overt act as a part of such conspiracy, but was ofifered and admitted as 
tending to show that at about the same time défendant brought other 
suits of a like character and for a like purpose against other défendants, 
from which the jury might infer the intent with which such suits were 
being brought and prosecuted, and the évidence was so limited by the 
court in its instructions to the jury. 

[4] 4. There are further assignments of error in the admission of 
testimony in the course of the trial; but no sufficient objections were 
taken to the ruling of the court in admitting such testimony, and, as it 
does not appear that the défendants were in any way prejudiced by 
such ruling, we find no réversible error. 

[5] 5. Error is assigned to the refusa] of the court to give the fol- 
lowing instruction, requested by the plaintiflfs in error : 

"You are instructed that It needs soinething more than proof of mère passive 
cognlzance of fraudulent or illégal action of others to sustain the charge of 
conspiracy, and before you can convict the défendant McKelvey, you must find 
that the défendant McKelvey did something more than entertain a mère pas- 
sive cognlzance of such conspiracy. You must find from the évidence, beyond 
a reasonahle doubt and to a moral certainty, tliat he dld some act or made 
some agreement showing an Intent to participate in some way in such con- 
spiracy." 

We find this instruction given by the court, in substance, in a séries 
of instructions covering the évidence necessary to establish a conspir- 
acy. Thèse instructions were that a conspiracy is a combination be- 
tween two or more persons to do a criminal or unlawful act, or a law- 
ful act by criminal or unlawful means ; that there can be no conspir- 
acy where one individual acts by and for himself only ; that a merely 
mental purpose cannot justify a conviction of conspiracy, as a com- 
mun design is of the essence of the charge ; that a person, in order to 
become a party to a conspiracy, must combine with some one else to 
efifect the object of the conspiracy by the means agreed upon; that, 
where circumstantial évidence is relied upon to establish the conspir- 
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acy, or any other fact, it is net only necessary that ail the circumstances 
concur to show the existence of the conspiracy or other fact sought to 
be proved, but such circumstantial évidence must be inconsistent with 
any other rational conclusion; that, if the évidence can be reconciled 
either with the theory of innocence Or with guilt, the law requires that 
the défendant be given the benefit of the doubt, and the theory of inno- 
cence be adopted. Thèse instructions, we think, covered ail there was 
in the requested instruction. 

We find no réversible error in the record, and the judgment is ac- 
cordingly afErmed. 



DELA W ARE, L. & W. R. CO. V. MADDEN. 

(Circuit Court of Appeals, Second Circuit April 10, 1917.) 

No. 199. 

1. Municipal Corporations <g=>S08(3) — Injuries fhom Defective Streets — 

HOLES IN SIDEWALK. 

A hole In a sidewalk, about 18 inches long, 6 inches wide, and from 12 
to 18 inches deep, was a dangerous obstruction or pltfall, and the party 
responslble for Its belng tbere was llable to tbose injured thereby. 

2. Municipal Corpoejvtions <®=»808(1) — Détective Steeets — Statutoey Pro- 

visions. 

Cortland City Charter, § 80, construed as imposlng on owners or occu- 
pants of abutting land llablllty to persons Injured by thelr failure to 
malntaln or repair the sidewalk, is not unconstitutional. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1684, 1690, 1694.] 

3. Municipal Corporations ©=808(3) — ^Defective Streets — Liabilitt of 

Abutting Owners. 

Cortland City Charter, | 80, authorizing the board of public works to 
require sidewalks, etc., to be repalrcd by adjoinlng owners or occupants. 
requirlng notice to be glven, and providing that the owner or occupant 
shall be llable for any damages from failure to make or repair the side- 
walk, or for violation of a résolution or ordinance of the board, an adjoin- 
lng owner is llable to a person Injured by reason of a hole in the sidewalk, 
though the city council or board of public works bas takea no action to 
require the repair of the sidewalk. 

4. Municipal Corporations <®=>808(1) — Defective Streets — Liabilitt of 

Abutting Owners. 

As between the city and an abutting owner, the owner Is primarily 
llable for tiie dangerous condition of the sidewalk, under Cortland City 
Charter, § 80. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §5 
1684, 1690, 1694.] 

In Error to the District Court of the United States for the North- 
ern District of New York. 

Action by Robert H. Madden against the Delaware, Lackawanna & 
Western Railroad Company. Judgment for plaintiff (234 Fed. 731), 
and défendant brings error. Affirmed. 

On writ of error to review a judgment entered upon the verdict of 
a jury in favor of plaintiff in the sum of $15,064. The action was 

or other cases see same topic & K,EY-NUJiUKR la ail Key-Numbered Digests & ludexe» 
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tried at Utica in the Northern district of New York in Februafy, 1916, 
before Judge George W. Ray. A motion to set aside the verdict was 
denied. The parties will be referred to hereafter as they appeared in 
the District Court, viz., as plaintiff and défendant. 

Thomson & Byrne, of Syracuse, N. Y., for plaintiff in error. 
Clayton R. Lusk, of Cortland, N. Y., for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

OOXE, Circuit Judge. There is substantially no dispute as to the 
facts. No controversy arises as to the amount of the verdict. Con- 
tributory négligence is not asserted. The only question is whether 
the défendant is liable for the condition of the sidewalk which caused 
the injury. A brief statement of the facts is necessary. 

The plaintiff is a résident of Ithaca, New York. On September 21, 
1914, he came from Ithaca to Cortland and about 11 o'clock that 
night he was walking westerly along the south side of Elm street east 
of the Delaware, Lackawanna & Western Railroad. As he passed the 
flagman's shanty a short distance froni the eastern railroad track he 
was looking to the south to see if any trains were approaching and 
he stepped into a hole in the walk on the south side of Elm street a 
short distance from where the railroad tracks cross the street. This 
hole was from a foot to 18 inches deep. The planks were in a decayed 
condition. One of the witnesses describes the walk as he saw it in 
September, 1914. He testified : 

"The lengtli and widtli anrl depth of tbe hole remained about the same dur- 
Ing that tinie. I just looked at the plank and took niy toe and kicked it along, 
and I would enll it what we call dozy ; * * * the plank was a sort of a 
dry rot." 

In other words, the plank had decayed because it had been subjected 
for a long period of time, in summer and winter alike, to rain, wind 
and snow. 

"The whole plank appeared to be old, and the appearance of having been 
there a long tinïe, and that it had become decayed from rain and snow and 
wind, the éléments." 

[1] There can be no doubt that there was a hole in the walk at the 
point in question about 18 inches long, 6 inches wide and from 12 to 
18 inches deep. There cannot be the slightest question that this was a 
most dangerous obstruction, or pitfall, to be permitted in a city street 
and that the party responsible for its being there is liable to those who 
were injured because of it. 

The defendant's tracks run at an oblique angle across Elm street 
and the sidewalk on the south side thereof is a thoroughfare which 
the public uses and has a right to use. That such an obstruction was 
a menace to life and limb and that repair was necessary must be con- 
ceded. That someone was responsible for such a condition cannot be 
controverted and when such party is discovered he must pay for the 
resuit of his négligence. 

Section 80 of the charter of the city of Cortland provides, inter 
alia, as follows: 
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"The board of public works shall bave power to requlre sldewalks, curbs 
and gutters * * * to be relaid, reset, mended, or repaired by the owaers, 
possessors or occupants of lands adjoining such curbs." 

The law requires notice to be given and if the improvement or repair 
is not donc within the time limited by the owners or occupants of 
adjacent land it will be donc by the board of public works at the ex- 
pense of such owner or occupant. 

The clause of the city charter chiefly relied on by the plaintiff is as 
f ollows : 

"The owner or occupant of lands frontiiig or abutting any street shall be 
liable for any injury or damages by reason of omission, fallure or négligence 
to make, maintain or repair tbe sidewalk adjoining such lands or for a viola- 
tion or nonobservance by him of a resolution or ordinance of the board oC 
public works authorized by this section and sliall not be relieved therefrom 
by the service of the notice above specifled." 

The défendant insists that in order to make this section applicable 
to the présent situation it is necessary to read into it a number of ad- 
ditional qualifying and explanatory provisions. It seems, however, 
that it covers the f acts in the présent case without amendment or inter- 
prétation. Let us apply the statute to the f acts developed hère making 
it Personal to thèse litigants. It would then read — The Delaware, 
Lackawanna & Western Railroad Company, the owner of lands abut- 
ting on Elm street shall be liable for any injury or damage by reason 
of omission, failure or négligence to make, maintain or repair the side- 
walk adjoining such îands. 

[2, 3] We see nothing startling or unconstitutional in such a con- 
struction. In the présent case there was a dangerous hole made by de- 
caying planks. The hole was wide enough and deep enough to cause 
a most distressing accident. In the nighttime it might easily be pass- 
ed unnoticed. In fact, tliis is what happened. The necessity for re- 
pairs was so obvions and the danger of leaving such a menace to life 
and limb unrepaired, that it is difficult to understand why it was per- 
mitted to remain a single day. The obligation to repair was clearly 
upon the défendant and it was surcly unnecessary that the city's coun- 
cil or its board of public works should be called together to decree 
that a new plank should be substituted for a rotten plank on one of the 
city streets. The language of the charter is not as clear and concise 
as it might be but this must always be so under our présent System 
where law-making is often in the hands of néophytes and where ill- 
considered amendments are continually being made. The section of 
the Cortland charter is, we think, sufficiently clear to warrant us in 
holding that an abutting owner shall be liable for injuries occasioned 
by a dangerous cavity in a traveled walk adjoining his lands. 

[4] The Case of the City of Rochester, 123 N. Y. 405, 25 N. E. 937. 
10 L. R. A. 393, 20 Am. St. Rep. 760, is reHed on by the défendant 
but we do not consider it controlling for the reason that the plaintiff 
in that case slipped and fell upon the sidewalk and brought an action 
against the city and recovered a judgment which the city paid. The 
city then brought action against the executors of the deceased abutting 
owner and the court held that they were not liable, it being the duty of 
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the city to keep the street f ree f rom ice and snow. The city alone was 
held liable to the public, the court holding that tlie statute did not ira- 
pose any obligation on the abutting owner to those who used the walk. 
The law was for the benefit of the city to enable it to recover of the 
abutting owner if compelled to pay damages by reason of the danger- 
ous condition of the walk. We are confronted with a différent prob- 
lem in the présent case where the abutting owner is liable for damages 
caused by his failure to repair a perfectly obvious and dangerous de- 
fect in the walk. We are convinced that as between the city and the 
abutting owner the latter is priraarily liable for the dangerous condi- 
tion of the walk. 

In Mullins v. Siegel-Cooper Co., 183 N. Y. 129, 75 N. E- 1112, a per- 
son injured because of the dangerous condition of a sidewalk in front 
of the defendant's premises, made so by a contracter driving his wag- 
ons over the walk with the permission of the abutting owners, was per- 
mitted to recover. To the same effect are Willy v. Mulledy, 78 N. Y. 
310, 34 Am. Rep. 536; Village of Carthage v. Frederick, 122 N. Y. 
268, 25 N. E. 480, 10 L. R. A. 178, 19 Am. St. Rep. 490; Brookville 
Borough V. Arthurs, 152 Pa. 334, 25 Atl. 551. 

The law on the question hère involved is not as explicit and unifomi 
as could be desired, but we think the law as charged by the District 
Judge tends to protect the lives and limbs of those who use the public 
streets, and it makes such an accident as hère occurred almost impos- 
sible. It says to the abutting owners that they must see to it that no 
dangerous pitfalls will be permitted on the walks immediately ad- 
joining their property and that they will be liable if they permit such 
menaces to life and limb to continue. 

The judgment is affirmed with costs. 

ROGERS, Circuit Judge. I concur in the resuit. The action is 
brought by plaintiff to recover damages for injuries received from a 
fall on a sidewalk due to his having stepped into and caught his foot in 
a hole therein, while he was lawfully walking upon the same. The 
sidewalk abutted the land occupied by the défendant company, which 
is alleged to hâve permitted it to be and remain in an unsafe and dan- 
gerous condition, and to hâve failed to comply with its statutory and 
légal duty to repair and maintain the walk in a safe condition. There 
is no doubt that tlie plaintiff has suffered injuries of a very serious na- 
ture, and he has recovered a verdict for $15,064. 

The question presented is whether his right of action is against the 
abutting owner or occupant for his failure to repair. The answer to 
that question dépends upon the construction to be placed on the char- 
ter of the municipality. There are certain propositions which will not 
be disputed : 

1. A "sidewalk" is a part of a "street" and is set apart for pedes- 
trians. Bloomington v. Bay, 42 111. 503 ; Ord v. Nash, 50 Neb. 335, 69 
N. W. 964; Brevoort v. Détroit, 24 Mich. 322; Pomfrey v. Saratoga 
Springs, 104 N. Y. 459, 11 N. E. 43. 

2. There is no common-law liability resting on an abutting owner to 
keep any part of a street or of a sidewalk in front of his premises in 
lepair. Whatever obligation rests on the lot owner or occupant, aris- 
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es out of the statutory obligations imposed either by the state or by 
the municipality. That is the law of the state of New York. City of 
Rochester v. Campbell, 123 N. Y. 405, 25 N. E. 937, 10 L. R. A. 393, 
20 Am. St. Rep. 760 (1890). And it is the law in this country gener- 
ally. Dillon on Municipal Corporations (5th Ed.) vol. 4, § 1704; Rupp 
V. Gurgess, 70 N. J. Eaw, 7, 56 Atl. 166 (1903). 

3. The common-law rule that the abutter is not liable for defects 
caused by failure to repair does not extend to defects caused by him- 
self. Where he créâtes the defect he must answer to third persons 
who are injured thereby. Davis v. Rich, 180 Mass. 235, 62 N. E. 375. 

4. It is the law of the state of New York that a municipal corpora- 
tion which accepts a charter from the state which imposes a duty to 
keep its streets in repair is liable to a person injured by its failure to 
perform that duty. The leading case is Weet v. Brockport, 16 N. Y, 
161, note, decided over 60 years ago, and which has been adhered to 
ever since. 

5. The rule is one of sound public policy. See Judge Cooley's 
opinion in City of Détroit v. Blackeby, 21 Mich. 84, 4 Am. Rep. 450 
(1870). 

6. And the municipality cannot relieve itself from this liability by 
delegating the duty to repair to anothet. In McQuillin on Municipal 
Corporations, volume 6, § 2728, the law is said to be that : 

"A municipal corporation cannot delegate the construction and care of Its 
streets and sidewallcs to a private indlvidual or corporation, or even to a 
quasi public corporation, and tliereby évade its responslbllity for such care 
and supervision, and thus eseape liability for any damage resulting from the 
failure of the person or corporation to whom such care and supervision are 
delegated, to use that reasonable care and diligence to keep such streets or 
sidewalks in a reasonably safe condition for travel, which devolves primarlly 
upon the municipal corporation itself. The obligation of keeping the streets 
in proper condition belongs to the municipality itself, and is a continuous one 
which cannot be shifted to another." 

This doctrine has abundant support in décisions. Benton v. St. 
Eouis, 217 Mo. 687, 118 S. W. 418, 129 Am. St. Rep. 561; O'Neil v. 
Chelsea, 208 Mass. 307, 94 N. E. 279; Harvey v. Chester, 211 Pa. 563, 
61 Ad. 118; Cammett v. Haverhill, 197 Mass. 76, 83 N. E. 331 ; Pen- 
sacola v. Jones, 58 Fia. 208, 50 South. 874. But sometimes, as in this 
case, there is imposed upon the abutting owner the duty to construct 
and to repair at his own expense and if he fails after notice to do so the 
municipality may repair and assess upon his lot the expense incident 
thereto. I do not understand that the municipality is thereby relieved 
from its primary liability to repair. And I do not understand that or- 
dinarily this imposes a Hability upon the lot owner to respond in dam- 
ages to a party injured by the failure to repair. In 28 Cyc. 1437, the 
law is stated as f ollows : 

"In the absence of statute, an abutting owner Is not liable for injuries oc- 
casloned to a person through failure to maintain a sidewalk In repalr, and 
such liability will not grow out of a statute or ordinance authorizing the city 
to require abutting owners to construct or repalr sidewalks and upon default 
construct or repair them at the expense of such owner; but the liability of an 
owner under such sta tûtes or ordlnances is limited to tlie fine or penalty 
prescribed by theni. Where, however, the defective condition of the sidewalk 
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is due to Its use by the abutting owner for his own private benefit, he becomes 
llable to one injured, and llability inïiy be imposed by statute upon the abut- 
ting ownor. Such liability will not accrue until the statutory conditions bave 
been fulfllled, such as notice of defect and failure to repair." 

The case of the City of Keokuk v. Indépendant District of Keokuk, 
53 Iowa_, 352, 5 N. W. 503, 36 Am. Rep. 226 (1880), is instructive. 
The ordinances of the city provided that in case it became necessary 
to repair sidewalks notice should be given by the city to the owner of 
lots abutting upon the street requiring him to make the repairs within 
a prescribed time. And in case he failed to comply the city might 
cause the repairs to be made and the cost should be assessed and levied 
against the lots. In case of failure to repair within 10 days the owner 
was made liable to a fine of not less than $1 or more than $20. The 
défendant was the owner of a lot and the sidewalk in front of it be- 
came out of fepair and in a dangerous condition. The city notified 
the owner to repair and the notice was disregarded. As a resuit a 
person was injured and brought suit against the city and recovered a 
large judgment, which was paid. Thereupon the city brought suit 
against the abutting owner to recover the amount of the judgment it 
had paid and the costs. The court below held the city had no cause of 
action, and on appeal its décision was affîrmed. In the course of a 
well-reasoned opinion the court said: 

"Does the provision of the ordinance just stated impose liability upon the 
lot owner for injuries sustained by reason of the sidewalli not being repaired 
after he has been required and notifled to malie the rcpalrs? In this case the 
necessity for, and character of, the repairs, and time nnd manner of doing the 
work, are deterrained by the city. Instead of assessiiig the costs of tJie im- 
proveinent upon their lot in the first instance, the owner is called upon to do 
this work. In this case the city pursues a différent manner of causing the 
improvenrent to be made. Instead of exercising Its power through ofBcers or 
oontractors to employ workmeii, it requires the owners to do what the offlcers 
of the city or contractors would do in other cases. Now, under what authority 
does the lot owner in this case make the improvement? Clearly, the author- 
ity of the city. For whom is the work doue? The city. The owner, tho^n, as 
the agent for the city, is authorized and required to make the improvement 
* * * In each case it is equally plain that liability for the injuries resulting 
from the nonperformance of the work rests, wliere the authority to do it is 
found, with the city. The lot owner, in doing tlie work, stands in the position 
of a taxpayer making paymeiit of taxes. If he refuses to do the work, he 
simply fails to pay his taxes in a manner which the city may lawfuUy require, 
but he is not liable for injuries resulting fronf defective sidewalks which wero 
not repaired for the reason he did not pay his assessment, either of labor or 
money. Who ever heard that a taxpayer of a city would be liable for injuries 
resulting from the failure of the city to make improvements, because the 
property owner refused to pay his taxes, and thus supply revenue, without 
which the city was not able to do the work?" 

In Wilhelm v. City of Défiance, 58 Ohio St. 56, 65, 50 N. E. 18, 19, 
40 L. R. A. 294, 65 Am. St. Rep. 745 (1898), the court declared that: 

"In well-considerefl cases it has been held that the liability which the stat- 
ute Imposes upon the abutting owner * * • is not reconcilable with an 
unlimited liability for injuries occasioned by the defec-tive condition of 
streets and sidewalks." 

And the principle of Rochester v. Campbell, supra, is approved, 
namely, that to hold the owner of abutting property liable in an action 
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for indemnity would tend to relax the vigilance pf municipal corpo- 
rations in the performance of their duties as to sidewalks and impose 
that duty upon those who might be utterly unable to discharge it. 
And the court held that the abutting owner who had failed to make the 
required repairs was not liable to a person injured by his neglect. 

The law of New York was laid down by the Court of Appeals in 
1890 in what is a leading case. In City of Rochester v. Campbell, 123 
N. Y._40S, 25 N. E. 937, 10 L. R. A. 393, 20 Am. St. Rep. 760. The 
facts in that case were that a pedestrian while walking along a side- 
walk in front of property owned by defendant's testator stepped into 
a hole in the walk and was thrown down and permanently injured. 
Action was brought against the city and judgment was obtained and 
paid. The défendants were notified of the pendency of the action and 
requested to corne in and défend it. The testator was not charged 
with neglect or the breach of any contract duty. His liability was 
predicated simply upon the statutory obligation to repair, and the as- 
sumption that an omission to perform it imposed a liability in favor of 
ail persons who might be injured by reason of such omission. 

The action was not brought in the first instance against the lot owner 
or his représentatives, but, as has been pointed out, it was against the 
city, and thereupon the city brought this action against the défendant. 
It was therefore essential to détermine whether any original liability 
to repair rested upon the defendant's testator. If it did not, this ac- 
tion could not succeed. It was sought to show that this liability rest- 
ed on the abutting owner because of a provision in the city charter 
which provided that: 

"It shall in ail cases be the duty Of the owner of every lot or pièce of land 
In said city to keep the sidewalUs ad.loinlng his lot or pièce of land In good 
repair, and also to remove and clear away ail snovv and Ice or other obstruc- 
tion fronï such sidewalk." 

It was f urther provided that : 

"The superintendent of streets shall hâve the power to repalr any sidewalk, 
when the owner of the property shall neglect to repair the saine for five days 
after written notice so to do has been ser\-ed on hlin," and "the street super- 
intendent shall also hâve the power to coUect the expense of any such work 
or repair from the owner of the property." 

The question presented to the court in that case, therefore, was 
whether an abutting owner incurred any liability to individuals or mu- 
nicipalities, for damages arising from streets rendered defective 
through want of repairs under a charter containing the provisions 
above mentioned. The matter wâs examined at length, and the court 
unanimously held that the action could not be maintained. The opin- 
ion was written by Chief Judge Ruger, and it was denied that Ihe 
principle was applicable that where a statute enacts a thing for the 
benefit of a person he shall hâve a remedy for the thing enacted for 
his advantage. He said: 

"There Is notliing in this statute showing that the duty of repairs was lui- 
posed upon the lot owners for the beiieflt of the pul)lic gtiierally. or any par- 
ticular clu.ss of individuals. On the contrary, it is quite obvions tJiat nelther 
the public or individuals at ail needed Its benelits. * » * We think the 
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lot owners are liable to tUçi muBiclpallty upon a neglect to repair the streets 
after notice, for the expense which the corporation has Incurred In making 
such repalr; but tliis, we thiak, Is the extent of thelr llabllity under the stat- 
ute. * * * It seems entlrely unreasonable to suppose that the act was In- 
tended to Impose the same duty upon two Independent bodies. • * * It 
cannot be supposed that the Législature Intended to impose an absolute duty 
to repalr upon an indivldual who could not exercise It except under the con- 
trol of another. ♦ * * The existence of an absolute power of eontrol in 
one party. and an imperative obligation to repair in another Is Impossible. 
* * * There is no divlded duty hère. The obligation to keep the streets 
and highways in repair rested on the towns." 

In Elliott's Roads & Streets (3d Ed. 1911) vol. 2, p. 348, that writer 
déclares that the rule is gênerai that wnere a city is bound to repair, 
the abutting owner is not liable for injuries caused by dcfects arising 
from a failure to make the repairs imposed on him by tlie law. City 
of Keokuk v. Independent District of Keokuk, 53 lowa, 353, 5 N. W. 
503, 36 Am. Rep. 226 (1880) ; Kirby v. Boylston Market Ass'n, 14 
Gray (Mass.) 249, 74 Am. Dec. 682 (1860) ; Heeney v. Sprague, 11 R. 
L 456, 23 Am. Rep. 502 (1877) ; Eustace v. Jahns, 38 Cal. 3 (1869) ; 
City of St. Louis V. Connecticut Mutual Life Ins. Co., 107 Mo. 92, 17 
S. W. 637, 2S Am. St. Rep. 402 (1891) ; Wilhelm v. City of Défiance, 
58 Ohio St. 56, 50 N. E. 18, 40 L. R. A. 294, 65 Am. St. Rep. 745. In 
27 American & English Encyc. of Law, p. 156, note, it is said that: 

"The failnre of an abutting property owner to remove snow and iee from 
the sidewalk as required by a city ordinance does not impose any liability 
upon him for Injuries to pedestrians." 

The primary duty to construct and repair is on the city. But the 
board of public works is by the charter of Cortland expressly empow- 
ered to requirc sidewalks to be constructed or repaired by owners or 
occupants adjoining such sidewalks and to require this to be done "in 
such manner at such times and of such materials as it may prescribe 
and direct." It then provides that the board — 

"shall cause to be served upon the owners or occupants of the lands adjoin- 
ing such sidewalks • * * so to be Improved * ♦ * a copy of said 
resolution or ordinance with a notice that if the same is not done within 
the specified time by the seA'eral owners * * * it will be doue by said 
board of public works at tlie expense of such owner or occupants." 

It then provides for the filing or recording of afifidavits of service 
of the resolution or ordinance in the office of the city clerk, and makes 
a certified copy thereof prima facie évidence of the facts stated there- 
in. And in case the improvement is not completed within the time 
specified the board is authorized to make the improvement and having 
done so "without giving any further notice proceed to make a spécial 
assessment roll for the expense thereof against the delinquent owners 
or occupants, and upon said adjoining lands owned or occupied by 
them," etc. If thèse were the sole provisions of the charter on thi.s 
subject, I should hâve no trouble in reaching the conclusion in this case 
that there is no liability on the owner or occupant to the injured pai^ty, 
the plaintiiï herein. 

It being the primary duty of the city to keep its streets, including 
sidewalks, in repair, and there being no such duty resting upon the 
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abutting owners, except as it is imposed by the çhartei', the lîability of 
such owners as respects the making of repairs would not, in my opin- 
ion, attach until the notice to repair is given. The charter gives a right 
and imposes a liabiHty which did not exist at common law. And to 
call the right into existence the charter conditions should be complied 
with. They were not complied with in this case. It is conceded that 
no notice was ever given by the board of public works to this défend- 
ant that the city, instead of making repairs, required them to be made 
bv the abutting owner or occupant. In Willis v. Parker, 173 App. Div. 
552, 159 N. Y. Supp. 676, the Appellate Division of the Su- 
prême Court of New York had before it provisions similar to those 
above outlined, which were contained in the charter of the city of Au- 
burn. The court said : 

"The Spedal Term held that the owner or occupant was not llaWe directly 
to the injured person, but only to the city, by way of indemnity. I think 
that holding is correct, but, whether that is so or not, I am of the opinion that 
in order to make the owner liable at al), it Is necessary to glve the notice 
and take the proceedings prescribed by the charter for comiielUng an owner 
or occupant to pepair the sldewalk, and it is not until he makes default that 
nny liabillty arises against him frora the defectlve condition of the sidewalk. 
It is not alleged in tlie epmplaint, nor Is It clalmed, that the owner bas vio- 
lated or failed to observe any of the ordinances, or to comply with any notice 
or requirement of the city respeeting the sldewalk in question," 

The cases are many in which the courts hâve held that the duty to 
repair when imposed upon the owner or occupant is imposed for the 
benefit of the city and not for third persons who may be injured. And 
the reasoning which sustains that conclusion would seem logically to 
lead to the further conclusion that the liability for the damages must 
run only to the party for whose sole benefit the duty is imposed. But 
in this case there is another provision in the charter and one not found 
in the charter under review in Willis v. Parker, supra. The Cortland 
charter, after stating that notice shall be given to the owner or occu- 
pant and that he is liable for failure to repair or for failure to observe 
the resolution of the board of public works adds thèse very significant 
words : "And shall not be relieved theref rom by the service of the no- 
tice above specified." This seems tô me to show conclusively that the 
Législature understood that the charter made the abutting owner liable 
without regard to the service of a notice to repair. 

There is no escape f rom that conclusion, and for that reason I con- 
cur in the resuit announced in the opinion of the court. 
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JOSEPH SCHLITZ BEEWING CO. v. HOUSTON ICE & BREWIN(J CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. April 28, 1917.) 

No. 2990. 

1. Tbade-Marks and Tbade-Names <S={>0 — Infiîingement — CoLOR OF Label. 

Where tlie différences between plîiintiff's and défendants' labels were 
go marked in otlier respects tliat, In the absence of Identity of color, there 
could be no possibility of confusion, and plalntlff did not, in any of its 
trade-marks, ri?serve tlie right to appropriate any speciUc color, there 
could be no infringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 73, 74.] 

2. Tkade-Maeks and Tbade-Names '§=70(4) — Unfaib Compétition — Imita- 

tion. 

For défendants to oiïer for sale their bottled béer in compétition witii 
that of plaintifC, In a dress likely to dereive tbe purcliaser into believing lie 
was receiving plaintiff's product, vvonld constitute unfair compétition, 
justifying relief, though there was no infringement of plaintiff's technical 
trade-marks. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Nanios, Cent. 
Dig. § 81.] 

3. Teade-Mabks and Tradb-Names ©=5l — Nature of Rigut. 

The basis of trade-inark rights is the good will of a business, which 
the mark serves to identify to the iiurchasing public, and apart from 
sueh good wili a trade-mark bas no recognized value, and is not Uie 
subject of légal appropriation. 

[Ed. Note. — For other cases, see Trade-Maxks and Trade-Names. Cent. 
Dig. §§ 1, 3.] 

4. Trade-Maiîks and Trade-Names ©=6G — Infringement — Injury to Busi- 

ness. 

To constitute a violation of trade-mark rights, injury to the good will 
of the owner's business must appear. 

5. Trade-Marks and Trade-Names ©=67 — Infringement — Injury to Busi- 

ness. 

ïhe purpose of the law in the protection of trade-mark rights is to con- 
serve the good will of the owner's business, rather than to protect the pui- 
chasing publie against imposition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 78.] 

6. Teade-Mabks and Trade-Names <S=>70(4) — Unfaib Compétition— Imita- 

tion. 

Though purchasers of bottled béer might be deceived as to its maker by 
the color of the bottle, or such color in connection with the color of the 
label, where ail breweries had a right to adopt and use bottles and labels 
of that color, the resemblance in color between plaintllï s and défendants' 
béer afCorded no ground of relief, as the resemblance justifying rellet 
must be in matters which the complaining party has the right to use 
exclusively. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81.] 

7. Teade-Maeks and Trade-Names <S=>70(4) — Unfaib Compétition — Imita- 

tion. 

The resemblance between plaintiff's and défendants' bottled béer, which 
would justify relief as against unfair compétition, must be such as 

Ê=For other cases seo same toplc & KEY-NUKSBR m ail Key-Numbered Dlgests Se Indexer 
241 F.— 52 
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would decelve an ordlnary purchaser, buying in the manner In whlcti pur- 
chasers usually buy simllar goods, and no distinction Is to be made in 
this respect with regard to the illiterate and unwary. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 81.] 

8. Tbade-Marks and TEADE-NAMEa "©saTOlé) — Unfaib Compétition — Imita- 
tion. 

Plaintiff and défendants both sold béer in brown bottles wlth brown 
labels, but plaintiff clalmed no exclusive riglit to the color of the bottle 
or label. The label of each had whlte letterlng and white margiual Unes 
on the brown background, and a blue circle wlth whlte letterlng in It, but 
the shape of the label and tbe character of the script were différent, as 
were also the contents of the blue circle; plaintllï's belng a globe, and 
défendants' a red star with a magnolia blossom and leaves in the center. 
There was an entire disslmilarlty in the inscriptions ; each label showing 
the respective name of the maker and the dlstlnetive brand of béer. Held 
that, eliminatlng the color of the bottles and label, there was no such simi- 
larity aa justified relief. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names; Cent. 
Dig. i 81.J 

il. Tbade-Maeks and Tbade-Names <S=»68 — Unfaib Compétition — Misbepee- 

SENTATIONS. 

Occasional mlsrepresentation of soUcltlng agents of défendant, not 
known to or authorized by défendant, afforded no ground of relief on a 
claim of unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79.] 

10. Teade-Marks and Trade-Names ®=>98 — Decree — Conclusiveness. 

Where, in a suit for unfair compétition in connection with the sale of 
bottled béer, plaintiff claimed tbat mlsrepresentations were made by de- 
fendants' agents, but the court dismissed the blll, because not satlsfied 
that the représentations were made, or, If made, that they were authorized 
or known to défendants, the decree would not bar relief against subsé- 
quent mlsrepresentations, continuing to such an estent and over such a 
perlod of tlme as to show that they were authorized. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 109.] 

Appeal from the District Court of the United States for the South- 
ern District of Texas; Waller T. Bums, Judge. 

Suit by the Joseph Schlitz Brewing Company against the Houston 
Ice & Brewing Company and others. From a decree dismissing the 
bill, plaintiff appeals. Affirmed. 

John W. McMillan and Théodore Kronshage, botli of Milwaukee, 
Wis., for appellant. 

Jesse Andrews and Walter H. Walne, both of Houston, Tex., for 
appellees. 

Before PARDEE and WAI^KER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. This is an appeal from a decree of the 
District Court for the Southern District of Texas, dismissing plain- 
tiff's bill of complaint after final hearing upon the merits. The purpose 
of the bill was to restrain the Houston Ice & Brewing Company, a 

€=9For other cases see same topic & KBY-NUMBER lu aU Key-Numbered Digests & ludexei 
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dissolved corporation, and certain individuals, who were operating its 
business as statutory trustées, from selling tlieir bottled béer with such 
labels and in such dress as would induce the purchasers of it to be- 
lieve that they were buying plaintiff's product, instead of that of de- 
fendants. The basis of the plaintiff's cause of action is: (1) An al- 
leged infringement of its several trade-marks ; and (2) unfair compéti- 
tion. The plaintiff's brewery and shipping point is in Milwaukee, and 
that of the défendant in Houston, Tex. Both plaintiff and défendant 
were engaged in selling bottled béer throughout the state of Texas, 
and were in direct compétition with each other. The plaintiff had for 
20 years or more distributed its bottled béer in brown bottles with a 
brown label. The défendant originally employed only white bottles 
with white labels, but for several years had used also the brown bot- 
tles and in connection with them brown labels. The évidence tended to 
show that brown bottles were more protective to the béer, and that 
brown labels were more appropriate when used on brown bottles than 
were white labels. The défendants had at one time been the distribut- 
ing agents for the plaintiff's bottled béer in the state of Texas, but had 
ceased to be connected with plaintiff for some time before the suit 
was filed. The plaintiff contended that défendants' use of brown bot- 
tles with brown labels first commenced after the relations between 
plaintiff and défendants were severed ; but this was disputed by the 
défendants. There was évidence as to cases of confusion of brands 
between those of plaintiff and those of défendants, and évidence tend- 
ing to show intentional déception on the part of soliciting agents of 
the défendants in the sale of their product ; but the défendants denied 
authorization of any déception by their agents. The plaintiff did not 
rely upon the use by défendants of brown bottles ; the évidence show- 
ing that it was plaintiff's custom to sell its bottles to other brewers for 
re-use and to be refilled in tlie state of Texas. The alleged infringe- 
ment and unfair compétition was based on the use by défendants of a 
label on its bottles, claimed to hâve resembled plaintiff's label so close- 
ly as to mislead purchasers into the belief that they were buying plain- 
tiff's product, when they were in fact buying that of the défendants. 

[1] It is quite clear that there was no infringement by défendants 
of any one of the plaintiff's registered trade-marks. No one of thèse 
trade-marks claims any color scheme as part of the mark. The dif- 
férences between plaintiff's labels and those of the défendants are so 
marked in other respects that, in the absence of identity of color, there 
could be no possibility of confusion between them; and, the right to 
appropriate any spécifie color not having been reserved in any of the 
trade-marks, no infringement of them is made out by the plaintiff. 

[2] This leaves for considération the question as to whether the 
défendants were guilty of unfair compétition in offering for sale their 
bottled béer, in compétition with that of the plaintiff, in a dress that 
would likely deceive the purchaser into believing he was receiving the 
plaintiff's product. This would constitute unfair compétition and jus- 
tify relief, though the plaintiff failed to establish an infringement of 
its technical trade-marks. The dress of défendants' bottled béer, 
which gives rise to the complaint of the plaintiff, consisted in its hav- 
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ing been put up in brown bottles with a brown label, charged to hâve 
been imitative of that of the plaintiff. The plaintiff does not contend 
that, either by virtue of its registered trade-marks or by virtue of con- 
tinued user, it has acquired the exclusive right to use either brown bot- 
tles or brown labels in bottling its béer. It disclaims any right to a 
monopoly in the color brown, in and of itself , as applied either to the 
containers or labels. Its exact contention is that the dress of its bot- 
tled prod'uct in brown bottles with brown labels, in combination with 
certain other éléments in the label peculiar to it, is entitled to protec- 
tion, and that défendants by their use of a brown bottle with a brown 
label, with certain imitative characteristics, has violated its rights. The 
question, therefore, is whether the two labels are so alike, in respects 
other than their own color and that of the containers, as to make it 
likely that, because of such other points of resemblance, the product of 
the défendants might be mistaken by purchasers for that of the plain- 
tiff in the ordinary course of retailing béer. The determinative facts 
are, therefore, the points of resemblance and dissimilarity, in respects 
other than their gênerai color, of the two labels, and their probable 
effect upon consuming purchasers of the béer. 

[3-6] Before referring to the détails of resemblance or lack of it, 
référence to a few pertinent légal principles will not be out of place. It 
is well settled that the basis of trade-mark rights is the good will of a 
business, which the mark serves to identify to the purchasing public. 
Apart f rom such good will, a trade-mark has no recognized value and 
is not the subject of légal appropriation. Hanover Milling Co. v. Met- 
calf, 240 U. S. 403-414, 36 Sup. Ct. 357, 60 L. Ed. 713. To consti- 
tute a violation of trade-mark rights, injury to the good will of tha 
owner's business must appear. The purpose of tlie law in the protec- 
tion of trade-mark rights is to conserve the good will of the owner's 
business, indicated by the use of the mark, rather than to protect the 
purchasing public against the imposition of buying goods believed to 
be of an origin différent from their actual origin. Borden Ice Cream 
Co. V. Borden's Condensed Milk Co., 201 Fed. 510, 121 C. C. A. 200; 
Hanover Milling Co. v. Metcalf , 240 U. S. 403, 36 Sup. Ct. 357, 60 L. 
Ed. 713. Protection of the owner's property right in the established 
good will of his business from piracy by the use by others of a mark, 
which the owner has adopted to represent his product, is the aim of the 
law and the measure of the rights and obligations arising from it. If 
the resuit of the use of the mark by one other than the owner is to en- 
able him to palm off his goods upon buyers as those of the owner, his 
competitor, an injury to the good will of the business of the owner of 
the mark results, which the law redresses. The purpose being to pro- 
tect the owner of the mark rather than the purchasing public, it would 
seem unimportant whether or not the purchaser used ordinary care to 
détermine the true ownership. If the resemblance was such that even 
unwary purchasers would likely be misled, injury would resuit to the 
owner of the trade-mark. The test would seem to be whether the re- 
semblance was such as would likely deceive purchasers of the capacity 
and under the conditions that the goods would encounter in the course 
of business of the particular trade. While the owner of the mark is 
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not chargeable with the want of care of the purchasers of his goods, if 
he is injured by their being deceived by his competitor's mark, yet it is 
clear that not every déception of customers can be said to be the resuit 
of trade-mark infringement or unfair compétition in the use of simi- 
lar marks or dress for goods. 

It is conceivable that purchasers of bottled béer might be misled as 
to the maker of the béer by the color of the bottle, in the absence of 
any label on it. It is probable that purchasers of bottled béer are fre- 
quently deceived as to its maker by the color of the bottle, together with 
the color of the label. A brown bottle with a brown label indicates to 
many the béer of the plaintiff. If they examined no further than the 
color of the bottle and the color of the label, the déception as to the 
origin of the béer would be complète, and yet the plaintiff's counsel 
concèdes that neither the brown bottle, nor the brown label, nor both 
in combination, apart from other points of resemblance, would estab- 
lish infringement or unfair compétition. Ail breweries having the 
right to adopt the use of brown bottles with brown labels, no légal in- 
jury can resuit to any brewer from a déception caused by the use of 
brown bottles with brown labels alone. The points of resemblance, to 
justify relief, must be in matters whlch the complaining partyhas the 
right to use exclusively. This principle applies to unfair compétition 
as well as to infringement. In the case of Coats v. Merrick Thread 
Co., 149 U. vS. 562-573, 13 Sup. Ct. 966, 970 (37 L. Ed. 847) the Su- 
prême Court said : 

"Thftre is no doiibt a gpneral resemblance between the heads of ail spools 
containing a black and sold label, whlch mifîht induce a eareless purchaser 
to accept one for the other. Défendants, however, were not bound to any 
î5uch degree of care as wonld prevent this. Having, as \ve hâve already held, 
the right to use the black and gold label, and the perlphery embossed with 
the number of the thread, they were only bound to take such care as the use 
of such devices, and the limited space in whlch they were used, would 
allow. In short, they could do little more than place their own name con- 
sjjicuously upon the label, tb rearrange the number by placing it In the border, 
instead of the center, of the label, and to omit loops of the plaintltt's' perlphery, 
and substltute their own star between the nuinerals. Having done this, we 
think they are relieved fi'om fiu-ther responsibllity. If the purchaser of such 
thread désires a particular inake, he should either eall for such, in whlch 
oase the dealer, if he put off on him a différent make, would be guilty of 
fraud, for which the défendants would not be responsible, or should ex- 
amine himself the lettering upon the spools. He is chargeable with knowledge 
of the fact that any manufacturer of six-cord thread has a right to use a black 
and gold label, and Is bound to exandne such label with sufficient care to ascer- 
taln the name of the manufacturer. * ♦ » Having already held that de- 
fendants had a right to make use of the embossed numéral in the perlphery, 
their union of the two devices upon the same spool head, both being originally 
designed to be used in coujunction, cannot be made the basis of a suit." 

In the case of N. E. Awl Co. v. Marlborough Co., 168 Mass. 154, 
46 N. E. 386, 60 Am. St. Rep. 377, Justice Holmes said for the court : 

"The ground of the rullng probably was that the plaintiff did not claim a 
trade-mark in boxes or labels, and that its objection to the defendant's boxes 
was solely because the label was of the same color as the plaintllï's. Of 
course a person cannot claim the monopoly of a color in connection with a 
particular Une of trade, and very likely not In connection with the labels of a 
icertain kind of goods generally. But the most universal élément may be ap- 
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propriated as the spécifie mark of a plalntlffs goods, If It Is used and clalmed 
OTÛy In connfction with a sufflciently complex comblnatlon of other tMngs. 
The plaintifC did not clalm the exclusive right to brown labels for awls. but 
it claimed the exclusive use of the brown color in the eombinatlon which we 
bave described. If the only other élément besides the color had heon a box of 
a certain size and a label of a certain shape, the case mlght be différent. 
Morgan's Sons Co. v. Troxell, 89 N. Y. 292, 42 Am. Rep. 294. But whcn there 
is added an inscription, which both in its pietorial aspect of black marks and 
in its meanlng was calculated to confuse, if not to deceive, the plaintiff's claim 
seems to us moderate." 

In the case of Continental Tobacco Co. v. Larus Bro. Co., 133 Fed. 
727, 66 C. C. A. 557, the court said: 

"From an Inspection of the exhibits, in connection with the weight of evi 
dence, we think it clearly appears that the matters in which tlie defendant's 
plus of tobacco is similar to complalnant's — that is to say, the size and shape 
of the plug, the indented marking to asslst in cutting ofC the smaller pièce, the 
use of the indented name of the manufacturer, the use of a yellow tag letter- 
ed with the name of the brand — are in common use, and in the présent case 
the manufacturers' names are easily read, and are so dissimilar that tbere ap- 
pears to us no ground for the contention that there is an unfair imitation 
likely to deceive. 

"As to actual déception, the proof is not at ail convincing ; the most that 
is established is that the plugs look alike, and, if the illiterate and inatten- 
tive purehaser was guided by the color and size of the circular tag alone, he 
might mistalte one for the other, but that is quite true of almost ail forms of 
manufactured tobacco. The nnswer of the défendant, sworn to by the origina- 
tor of the 'Richmond Best Navy' brand, swears that there was never any 
purpose or intention to iraitate the complalnant's 'Master Workman' brand, 
or to attempt In any way to appropriate the trade of the complalnant by 
creating any confusion as to their respective brands. 

"It is urged that the illiterate persons, such as those who mostly use this 
kind of smoking tobacco, look only at the color and size of the tag; but 
this is not good ground for relief, for we find from the proofs that the color 
and size of the yellow circular tags is not of itself a distinction which eithor 
manufacturer can appropriate." 

In the case of Payton v. Snelling, 17 R. P. C. 48, 52, quoted approv- 
ingly in United States Tobacco Co. v. McGreenery (C. C.) 144 Fed. 531, 
532, the court said: 

"He [the plaintlff] must make out, not that the defendant's are like his by 
reason of those features, which are common to them and other people, but 
he must make out that the defendant's are like his by reason of something 
peeuliar to him, and by reason of the défendant having adopted some mark, 
or device, or label, or something of that kind, which distinguishes the plain- 
tifC's from other goods, which bave, like his, the features common to the 
trade. Unless the plaintifC can bring his case up to that, he fails. The évi- 
dence is very strong that one tin, may be mistaken for the other, very likely ; 
but why? Beeause of the features common to them and common to ail. The 
only question you hâve then to consider is whethcr the défendants' get-up is 
so like the plaintiffs' as to be calculated to be mistaken for it. But when, as 
in this case, and in the last, what is called the plaintiffs' get-up consista of 
two totally différent things combined, namely, a get-up common to the trade, 
and a distinctive feature afiixed or added to the common features, then 
what you bave to consider Is not whether the défendants' get-up is like the 
plaintiffs' as regards the common features, but whether that which specially 
distinguishes the plaintiffs' has been taken by the défendants." 

In the case of American Tobacco Co. v. Globe Tobacco Co. (C. C.) 
193 Fed. 1015, the court said: 
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"There are some resemblances In the packages, but most of them arise 'from 
features which hâve been comblned in common use and to which no one bas 
exclusive rlgbt.' That any one is deceived by the size, shape, tia foll, or 
gênerai makeup of the package, or by its paper, lettering, or color, does not 
help the complainant's case. AU thèse are old separately and in combination. 
The complainant must show déception arlsing from some features of its 
own not common to the public." 

[7] Thèse citations sustain thèse propositions: (1) That the resem- 
blances relied upon by plaintiflf must be in points not common to the 
trade, but in things it had the exclusive right to use, and hence the color 
of the bottle and the color of the label are to be eliminated; and (2) 
that the resemblances in other points, which admit of exclusive appro- 
priation by plaintiff, must be such as vi^ould deceive an ordinary pur- 
chaser, buying in the manner in which purchasers usually buy similar 
goods, and that no distinction is to be made in this respect with 
) égard to the illiterate and unwary. 

[8] Applying thèse principles to the labels used by the respective 
parties : Whether Exhibit C to the bill of complaint is an inf ringement 
of Exhibit A becomes unimportant, in view of the concession in ar- 
gument by counsel that the two labels, on which the court's détermina- 
tion was sought, were Exhibit A, plaintiff s label, and Exhibit J, that 
last adopted by the défendants, and used by them at the time of the 
hearing in the District Court. The latter does not carry the resem- 
blance in the initial capital letter "S" to that of the same letter on 
plaintiff's label that appeared in the former. The points of resemblance 
between Exhibit A and Exhibit J are the white lettering and white 
marginal lines on the brown background and the blue circle with white 
lettering in it. The points of dissimilarity are: (1) The shape of the 
label, plaintifif's being rhomboidal, défendants' rectangular; (2) the 
character of the script; (3) the contents of the blue circle, plaintiff's 
being a globe, défendants' a red star having in its center a magnolia 
blossom and leaves ; and (4) the inscriptions, there being an entire dis- 
similarity in this respect, each label showing the respective name of 
the maker and the distinctive brand of béer. 

EHminating the color of the bottles and the color of the label, as élé- 
ments of confusion, it seems clear that no one could be misled by the 
other resemblances between the two labels, since a close enough in- 
spection to reveal them would also reveal the more glaring points of dis- 
similarity mentioned, and to a literate person the différence in the origin 
of the product, disclosed by the différent inscriptions on the two labels. 
Even an illiterate person could hardly fail to distinguish the differing 
shape of the labels and the differing character of the script and of the 
circular inner labels, if they examined them with the slightest atten- 
tion. We are not to be considered as holding, however, that défendants 
were under a duty to make their label so différent from plaintiff's la- 
bel that an illiterate person, or one who was so unwary as to be misled 
by the mère brown color of the bottle and label, would be better inform- 
ed from the contents of the label, upon so casual an inspection of it. A 
majority of the court are of the opinion that, eliminating the cléments 
that were common to the trade, namely, the brown bottle and the brown 
label, there was enough dissimilarity in other respects between the two 
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labels to justify défendants' use of their label without the imputation 
of unfair compétition. 

[9, 10] There is évidence in the record that agents of the défend- 
ants advised purchasers of défendants' bottled béer in brown bottles 
with brown labels that it might be sold as plaintiff's béer to their cus- 
tomers. The défendants deny any knowledge of any such représenta- 
tions by their agents, and deny that any authority was given their 
agents to make such représentations. The District Court found the 
facts against the plaintiff on this issue, and dismissed the bill, either 
because not satisfied that the représentations were made by the agents, 
or, if made, that they were authorized by the défendants, or known to 
them. Occasional misrepresentation of soliciting agents, not shown to 
hâve been known to or authorized by défendants, would afford no 
ground of relief on the ground of unfair compétition, apart f rom an im- 
proper dress for their goods. A majority of the court are of the opin-, 
ion that the finding of the District Court in this respect should not be 
disturbed. Of course, if misrepresentations by the agents of the de- 
fendants should, in the future, continue to such an extent and over such 
a period of time as to authorize the inference that they were authorized, 
either expressly or by acquiescence, by the défendants, a question of un- 
fair compétition, apart from the use of improper or infringing labels, 
would arise, the détermination of which would not be concluded by the 
decree in this cause, which in that respect is to be limited in its effect 
to the conditions existing not later than the date of the decree of the 
District Court dismissing the bill. 

A majority of the court are of the opinion that the decree of the 
District Court should be affirmed; and it is so ordered. 



PENNSTLVANIA CO. v. UNITKD STATES. 

(Circuit Court of Appeals, Slxth Circuit. May 8, 1017.) 

No. 2905. 

RArLKOADS ©=3254(2) — Eqtjifment of Trains — Automatic Couplers. 

The liability for failure to obey Act Mareh 2, 189«. c. IfXî, § 2, 27 Stat. 
531 (Comp. St. 1&16, § «Î06), as amended by Act March 2, 1903, c. 976, § 1, 
32 Stat. 943 (Comp. St. 1916, § 8613), ma.king it unlawful for Interstate car- 
riers to haul cars not equipped with autoraatic couplers, Is absolute, and 
not dépendent upon lack of reasonable care. 

[Ed. Note. — For otlier cases, see Eallroads, Cent. Dig. §§ 765, 760, 768, 
770.] 

Raii.roads ®=>254(6) — Equipment of Trains — Automatic Couplers. 

That cars, the automatic couplers on which had become defective, were 
hauled by an Interstate carrier, showed prima facle a violation of Comp 
St. 1916, § 8606, as amended by section 8613, and cast upon the carrier the 
burden of showing afflrmatlvely that its act was within Act April 14, 
1910, c. 160, § 4, 36 Stat. 299 (Comp. St. 1916, § 8621), authorizlng the 
haullng of defective cars to the nearest available point for repair. 

[Ed. Note. — For other cases, see Kailroads, Cent. Dig. § 772.] 



,£33For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



PENNSYLVANIA CO. V. UNITED STATES 825 

8. Railroads (©=254(8) — Equipmenx of Trains — Automatic Couplers. 

In an action for penalties for hauling a number of bad-order cars not 
equipped with automatic couplers to a point where they were to be re- 
paired, agreed facts as to the capacity of nearer repalr points and the 
congestion of cars thereat awaiting repairs held not to show as a matter 
Of law that the movement of the cars was justified by the conjecturally 
possible saving of a few days in effecting the repairs. 

[Ed. Note. — For other cases, see Railroads, Uent. Dig. § 772.] 

4. Baileoads <S=522î) — Equipment of Trains — Aie Brakes — "Train." 

Under the provision of Safety Appliance Act March 2, 1893, as to the 
use of air brakes, made applicable by amendment of 1903 (Comp. St. 
1916, §§ 8613, 8614) to ail trains and ail cars used on any railroad en- 
gagea In Interstate commerce, a number of bad-order cars, fastened to- 
gether by chains, together with an eugine, tender, and caboose, constitùted 
a train, even though it would be highly inconvénient to apply the train- 
brake provision to such cases, and might necessitate llmiting the number of 
ehained-up cars hauled to 15 per cent, of the cars in the train, as the 
train-brake provision is absolute and mandatory. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743. 
For other définitions, see Words and Phrases, First and Second Séries. 
Train.] 

Error to the District Court of the United States for the Northern 
District of Ohio ; John H. Clarke, Judge. 

Action for penalties by the United States against the Pennsylvania 
Company. Judgment (237 Fed. 471) for the United States, and de- 
fendant brings eryor. Affirmed. 

Wm. L. Day, of Cleveland, Ohio, for plaintiff in error. 
Philip J. Doherty, of Washington, D. C, and E. S. Wertz, U. S. 
Atty., of Cleveland, Ohio, for the United States. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

KNAPPEN, Circuit Judge. This is an action brought by the Unit- 
ed States to recover from the Railroad Company penalties for al- 
leged violation of the fédéral Safety Appliance Àcts. On July 25, 
1913, the Railroad Company made up at Mosier, Ohio, a "hospital" 
train of 25 empty, bad-order cars, not equipped with automatic couplers 
operating automatically, and ail but one fastened to tlie other cars by 
means of chains, together with an engine, tender, and caboose. The train 
ran from Mosier to Haselton, Ohio, where it took on 8 more bad- 
order cars, similarly defective, and similarly chained to the adjoining 
cars. The entire train then ran to Dock Junction, Erie, Pa., for 
purpose of having the cars repaired there. The pétition contained 
34 counts. The first 25 relate to the hauling of the 25 cars from Mosier 
to Dock Junction; the twenty-seventh to the thirty-fourth, inclu- 
sive, to the hauHng of the 8 cars from Haselton to Dock Junction; 
the twenty-sixth count charged the opération of the train when less 
than 85 per cent, of the cars were controlled by air brakes, the en- 
gine and tender only being so controlled. Ail the cars had original- 
ly been equipped with automatic couplers, which became defective 
while in use, and ail were equipped for air-brake control. The Rail- 

©=5Por other cases see same topic & KEY-NUMBER in ail Key-Numbered iJieests & Indexes 
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road Company defended under the proviso of section 4 of the amenda- 
tory act of 1910 (36 Stat. 299, U. S. Comp. Stat. 1916, § 8621), re- 
lating to the hauling of defective cars to the nearest available 
point for repair. The case was tried by the court upon a stip- 
ulation of agreed facts and a waiver of trial by jury. There was no 
testimony outside the stipulation. The sixth count was dismissed 
by agreement. The présent Mr. Justice Clarke, who presided, filed a 
written opinion, announcing the conclusion that the Safety Appliance 
Acts had been violated, and assessing a penalty for each of the 33 vio- 
lations. No findings of fact or of law were requested. The only 
finding made was the gênerai one, contained in the judgment that 
"the finding of the court is in favor of the United States in each of 
the 33 causes of action pleaded." 

The assignments of errors présent only the proposition that judg- 
ment should hâve been for défendant. It is questionable whether 
the stipulation of agreed facts is so far an agreement as to the ulti- 
mate, as distinguished from the evidential, facts as to make the gên- 
erai finding in plaintiff's favor reviewable in the absence of spécifie 
request for ruling or finding.^ But as counsel for both parties hâve 
at least impliedly or tacitly treated the submission as raising the 
question whether, as matter of law, the gênerai finding is supported 
by the agreed facts, we are content to so treat it for the purposes of 
this opinion. 

[1] As to the defective couplers: By Act March 2, 1893 (chapter 
196, 27 Stat. 531, U. S. Comp. Stat. 1916, ,§ 8606), as amended by 
Act March 2, 1903 (chapter 976, 32 Stat. 943, U. S. Comp. Stat. 1916, 
§ 8613), it is made unlawful for any common carrier engaged in in- 
terstate commerce by railroad to haul on its Une any car not equipped 
with automatic couplers capable of being coupled and uncoupled with- 
out the necessity of a man going between the ends of the cars. The 
HabiHty for failure to obey this provision is absolute, and not dé- 
pendent upon lack of reasonable care. St. Louis, I. M. & S. R. R. 
Co. V. Taylor, 210 U. S. 281, 28 Sup. Ct. 216, 52 L. Ed. 1061 ; Chi- 
cago, B. & Q. R. R. Co. V. United States, 220 U. S. 559, 31 Sup. Ct. 
612, 55 L. Ed. 582; Gt. Northern R. R. Co. v. Otos, 239 U. S. 349, 
36 Sup. Ct. 124, 60 h- Ed. 322. The act has been broadly construed 
in récognition of its remédiai and humanitarian purpose. Johnson v. 
So. Pacific R. R. Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363, 
holding that the words "any car" include locomotives ; Schlemmer v. 
Bufifalo, etc., R. R. Co., 205 U. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 681, 
holding that the same words include shovel cars; Southern Ry. Co. 
V. United States, 222 U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72, holding that 

1 Wllson V. Merchants' Loan & Trust Co., 183 V. S. 121, 22 Sup. Ct. 55, 46 
L. Ed. 113; N. X. Life Ins. Co. v. Dunlevy (C. C. A. 9) 214 F. 1, 4, et seq., 
130 C. C. A. 473 ; United States v. Stockyards Co. (C. C. A. 8) 167 Fed. 126, 92 
C. O. A. 578 ; National Surety Co. v. Railroad Co. (C. C. A. 6) 145 Fed. 34, 76 
0. C. A. 1»; Perklns & Co. v. Von Baumbaeh (C. C. A. 8) 185 Fed. 265, 107 
C. O. A. 371; Pennsylvanla Casualty Co. v. Wlilteway (C. C. A. 9) 210 Fed. 
782, 127 C. C. A. 332; Mason v. United States (C. C. A. 8) 219 Fed. 547, 135 
C. C. A. 315; Burrows v. Nlblack Co. (C. O. A. 7) 84 Fed. 111, 28 C. C. A. 130 ; 
Mound Vallev Brick Co. v. Mound Valley Gas Co. (C. C. A. 8) 205 Fed. 147, 
123 O. C. A. 478. 
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the act applies to ail cars used on any Interstate railroad, and is not 
confmed to cars engaged in interstate commerce ; Southern Ry. Co. v. 
Crockett, 234 U. S. 725, 34 Sup. Ct. 897, 58 L. Ed. 1564, holding that 
the requirement of standardized drawbars applies to locomotives. Sec- 
tion 4 of the amending act of 1910 (36 Stat. 299, U. S. Comp. Stat. 
1916, § 8621), after expressly penalizing the hauling on an interstate 
line of a car not equipped as provided by the Safety Appliance Acts, 
contains a provision that where any car shall hâve been properly equip- 
ped as provided in such acts, and the equipment shall become defective 
or insecure while the car is being used by the carrier upon its line of 
railroad, "such car may be hauled f rom the place where such equipment 
was first discovered to be defective or insecure to the nearest avail- 
able point where such car can be repaired, without liability for the 
penalties imposed by" the Safety Appliance Acts, "if such movement 
is necessary to make such repairs and such repairs cannot be made 
except at such repair point" ; and it is en tliis provision that défend- 
ant plants its défense. 

[2] It is to be noted that section 5 of the act of 1910 (Comp. St. 
1916, § 8622) also expressly forbids the movement of such defective 
cars otherwise than within the express limitations of section 4 (Gt. 
Northern R. R. Co. v. Otos, 239 U. S. 349, 352, 36 Sup. Ct. 124, 
60 L. Ed. 322). The fact that the cars were hauled in tlie condition 
in which they admittedly were shows prima facie a violation of the 
provisions of the sections mentioned. The burden is thus cast upon 
défendant to show affirmatively that its act is within the proviso of 
section 4 of the act of 1910. Schlemmer v. Buffalo, etc., R. R. Co., 
205 U. S. 1, 10, 27 Sup. Ct. 407, 51 L. Ed. 681 ; United States v. 
Trinity & B. V. Ry. Co. (C. C. A. 5) 211 Fed. 448, 453, 128 C. C. A. 
120. 

[3] Stating the case most favorably to défendant, it is liable to the 
penalties in question unless, as matter of law, the agreed facts justified 
the movement complained of ; in other words, unless upon such agreed 
facts a reasonable mind could reach no other conclusion than that the 
cars had to be moved for the purpose of the repairs, ^ that Dock 
Junction was the nearest available point (not the most available) where 
the repairs could be made, and that the repairs could not be made ex- 
cept at Dock Junction. 

The stipulation of agreed facts, se far as now material, shows this 
situation : Each of the 33 cars in question had been "bad-ordered" at 
various points within the Youngstown district at dates ranging from 
May 15th to June 29th, both inclusive. In that district défendant had 
three regularly established repair points, one at Mosier, one at Market 
Street in Youngstown, 3 or 4 miles easterly of Mosier, and one at 
Haselton, about the same distance east of Market Street in Youngs- 
town. It also had repair shops at Ashtabula, about 60 miles from 
Youngstown, at Mahoningtown, about 18 miles from that place, and 

2 Section 4 "dlstlnctly excludes from thls permission ail cars whleh can be 
repaired at the place where they are found to be defective." United States v. 
Brie R. K. Co., 237 U. S. 402, 409, 35 Sup. Ct. 621, 59 L. Ed. 1019; United 

States V. C, B. & Q. R. R. Co. (O. C. A. 8) 211 Fed. 12, C. O. A. ; United 

States V. C. & O. R. R. Co. (O. C. A. 4) 213 Fed. 748, 752, 130 C. O. A. 20.?. 
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at Dock Junction, Pa., about 97 miles from Mahoningtown and ap- 
parently about the same distance from Youngstown. At each of thèse 
points a force of repair men was regularly maintained, and materials 
and supplies kept on hand for freight car repairs, as to defects both 
in structure and with respect to the safety appliance acts. Each of 
thèse repair yards, including Dock Junction, had on July 25th cars on 
hand awaiting repairs in excess of the repair track capacity; or, as 
witnesses for défendant would testify, at none of the yards in ques- 
tion, between May 15th and July 86 1 h, "was there any place on the 
repair tracks to handle cars in excess of the number then awaiting 
repairs in the reasonably necessary and practicable method of operat- 
ing a railroad." The three yards in the Youngstown district held 171 
bad-order cars, including the 33 cars in question. The combined repair 
track capacity was 60 cars. During the 13 days from July 18th to 
July 31st the daily output from the three Youngstown yards was 
27 cars, and the number originating 30 cars. During this 13-day period 
there was thus an average daily accumulation of 3 cars ; but the con- 
gestion as compared with other portions of the season is not fully 
shown. In the Ashtabula yards the number of cars on hand was 389 ; 
its repair track capacity being 229 cars. The yards were less congested 
than much of the time during June and July. From May 31st to July 
31st the average daily output was 51 cars, the average number orig- 
inating 53, an average daily accumulation of 2 cars. Except in July, a 
smaller force seems to hâve been employed in 1913 than in 1912, 
and the output in the former year was less than in the latter by 234 
cars. In the Mahoningtown district the number of cars on hand awaiting 
repair was 129, which was much less than was frequently the case 
during June and July of tbat year. It had a repair track capacity of 
75 cars. The number of bad-order cars repaired on the shop tracks 
in July had increased each year from 1911 to 1913, as had also the 
freight car repair force; the average daily output of repaired cars is 
not shown, nor the average number originating daily in that district. 
But although there were at each of the repair yards cars awaiting 
repairs in excess of the repair track capacity, the stipulation shows 
that witnesses for défendant, if called, would testify that "it was not 
physically impossible to hâve made the necessary' repairs * * * 
on other than the repair tracks at any of said places between May 
15 and July 26, 1913"; and although it was shown that at the 
yards in the Youngstown district the average force of workmen had 
increased each year for 2 years, and that in July, 1913, additional 
repairmen had been sent from the Mahoningtown shops, there was 
no express showing that the force could not hâve been further in- 
creased availably for work on other than the repair tracks, nor that 
it was not feasible to increàse the repair track space at thèse various 
yards in the Youngstown district, as well as elsewhere. 

But it is apparent from what has been said that, assuming that 
the average extent of repairs required on the entire 171 cars in the 
Youngstown district awaiting repair on July 25th, including the 33 
cars in question, was no greater than on those repaired from July 
IBth to July 31st (there was no évidence on this point, unless in the 
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fact that the majority of the 33 cars required certain eniimerated 
heavy repairs), the 33 cars referred to would in regular course, even 
if at the foot of the list, havc been reached and repaired within less 
than 7 days from July 25th, laying out of account such opportunities 
as there may hâve been for repair previous to that time. The only 
justification for moving the cars to Dock Junction would thus seem to 
be that they could be immediately repaired upon the repair tracks 
themselves; but it appears that there were ah-eady on hand there, 
previous to the arrivai of the 33 cars in question, 36 more cars than 
the repair tracks would hold, and there is no showing whatever of 
cither the daily output or the daily average number originating in the 
Dock Junction district, and for ail that appears there may hâve been 
required, in regular course, fully as much, if not more, time to make 
the repairs in question at the Dock Junction yards as at the yards in 
Youngstown, notwithstanding the lower percentage of congestion as 
compared with repair track capacity. Indeed, the record afiirma- 
tively shows that, of the 33 cars in question, but 3 were actually repair- 
ed as early as July 30th, 5 days after the Interstate journey was be- 
gun, the repairs on the remainder being made at dates ranging from 
July 30th to August 6th. 

If then, for the purposes of this opinion, we adopt the construction 
of the statute most favorable to défendant, it is clear that we cannot 
say that a reasonable mind could not fairly conclude that défendant 
has not susteiined the burden of showing that, under the circumstances, 
the hauling of this "hospital" train, with its large number of chained- 
up cars, a distance of about 100 miles from the Youngstown yardt 
over an interstate railroad, past other repair points, with the menace, 
not only to the employés upon this train, but also to other traffic up- 
on the road, was justified by the conjecturally possible (and apparent- 
ly improbable) saving of a few days time in efl'ccling the repairs. 

[4] As to the air. brakes: We agrée with tlie learned District Judge 
who presided below, that the train-brake provision applies to the move- 
ment in question. It applies to "ail trains" and to ail cars "used on 
;iny railroad engaged in interstate commerce." Sections 1 and 2, Act 
March 2, 1903, 32 vStat. 943 (U. S. Comp. Stat. 1916, ,§§ 8613, 8614). 
It has been held applicable to movements of purely transfer trains 
between two yards but a few miles apart, belonging to the same rail- 
road, though carrying no caboose and although tlie tracks were not 
used for passenger traffic, United States v. Erie R. R. R. Co., 237 
U. S. 402, 406, 407, 409, 35 Sup. Ct. 621, 59 D. Ed. 1019 (and see 
United States v. C, B. & Q. Ry. Co., 237 U. S. 410, 35 Sup. Ct. 634, 
59 L. Ed. 1023) ; also to a "drag" or train of cars hauled by a trans- 
fer engine, without caboose, from the railroad yards over a main line 
of railway to a private manufacturing plant (C. & O. Rv. Co.' v. United 
States- [C. C. A. 4] 226 Fed. 683, 687, 141 C. C. A. 439). There is 
no room for doubt that the 34 cars in question, with the engine,, 
tender, and caboose, constituted a train. 

But it appears by the agreed statement that on the cars which had 
the broken end and center sills the air hose could not be coupled 
up without danger of being pulled apart or uncoupled, on account 
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of the slack in the chains ; that notice that the 33 cars and caboose were 
not coupled up with the air hose was given the engine and train 
crews engaged in the movenient; that the train was operated at but 
about 10 miles an hour, and that there were no other repair points 
on the road of the train except the ones already mentioned; and that 
a witness for défendant would testify that, when moving a train of de- 
fective cars chained together in the way in which the train in ques- 
tion was moved, it is considered the saf er practice to hâve the air 
brakes used only on the locomotive and tcnder. 

In Erie R. R. Co. v. United States, 240 Fed. 28, decided March 6th 
last, we held that the provision of section 4 of tlie act of 1910 which 
forbids the hauling of defective cars by means of chains is limited 
to their use in connection with "revenue trains or in association with 
other cars that are commercially used, unless such defective cars con- 
tain live stock or 'perishable' freight" ; and in the instant case the train 
contained no cars in commercial use and none containing live stock or 
perishable freight. 

But the train-brake provision, like the Safety Appliance Acts gen- 
erally, is absolute and mandatory. C. & O. Rv. Co. v. United States, 
supra, 226 Fed. at page 686, 141 C. C. A. 439 ; Virginian Ry. Co. v. 
United States (C. C. A. 4) 223 Fed. 748, 139 C. C. A. 278; United 
States V. Père Marquette R. R. Co. (D. C.) 211 Fed. 220, 222, cited with 
approval in United States v. Erie R. R. Co., supra, 237 U. S. at page 
409, 35 Sup. Ct. 621, 59 L. Ed. 1019. The most that can be said 
against the applicability of the train-brake provision to cases like the 
instant case is that such use would be highly inconvénient and necessi- 
tate limiting the number of chained-up cars hauled to 15 per cent, 
of the number of cars in the train. But arguments of convenience 
cannot prevail against an absolute and mandatory provision, de- 
signed for the protection, not only of employés of the given train, 
but of employés and travelers on other trains. This argument 
of inconvenience was answered in Virginian Ry. Co. v. United 
States, supra, where it was held that a railroad company, which can- 
not move an interstate train of a large number of cars at a slow 
speed and keep the same under control with the use of power brakes 
alone, and which can operate trains of fewer cars with safety 
without the use of hand brakes, cannot justify the use of the latter 
brakes on trains containing a large number of cars. Ail the mischiefs 
and dangers incident to tïie situation condemned in United States v. 
Erie R. R. Co., supra, United States v. C, B. & Q. Ry. Co., supra, 
and C. & O. Ry. Co. v. United States, supra, are présent in fully as 
great, if not in greater, force hère. 

The judgment of the District Court is affirmed. 
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THE BOTJKER NO. 2. 

(CSrcniit Court of Appeals, Second Circuit. Marcli 20, 1917.) 

No. 170. 

1. Sbamen ®=5ll — Injtjbt ce Illness Whilk in Service— Riqht to Main- 

tenance AND CtIRE. 

A seaman comes wlthln the rule that he Is entitled, within certain limi- 
tations, to maintenance and cure at tlie expense of tlie vessel or owner, 
If tie "falls sick or is wounded in the service of tlie ship," if such mis- 
fortune happens to him whlle attached to the ship as a part of her crew; 
and it Is not necessary that the wound or illness should be directly caus- 
ed by some proven ac-t of labor, but it is sufflcient that he was, when in- 
capacitated, subject to the call of duty as a seaman and earnlng wages 
as such. 

[Ed. Note. — For other cases, see Seamen, Cent Dig. §§ 30-14, 187.] 

2. Seamen <g=2 — ^Who ake Seamen — Injurt ob Illness in Service. 

An englneer, even on a harbor tugboat, is a seaman, within the rule 
whlch entitles liim to maintenance and cure when he is injured or be- 
comes 111 In the service of the vessel. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 1-3.] 

3. Seamen ®=>11 — In jury in Service-^Liability of Vessel fob Mainte- 

nance AND Cube. 

The liability of a ship for the expense of caring for a seaman who is ill 
or injured may extend for a reasonable tlme beyond his term of service, 
when necessary to effect a cure. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 30-44, 187.] 

4. Seamen <@=»11 — Injuby in Seevici>— Liability or Vessel fob Mainte- 

nance AND Cube. 

The limlts of the liability of a ship for the eare and cure of an injured 
or sick seaman, both as to klnd of treatment and time of contlnuance. 
must always dépend upon the facts of each particular case. 

[Ed. Note.-— For other cases, see Seamen, Cent. Dig. §§ 39-44, 187.] 

5. Seamen <s=3ll — Illness Oontbacted in Service — Iiiability fob Mainte- 

nance AND Cure. 

Llbelant, while serving as englneer on a New York harbor tug, engage<l 
chiefly in towing scows to the dumping grounds, became ill and went to 
his home in New Jersey, where it was fouud that he had pneumonla, and 
he was unable to work for 11 months thereafter, belng a part of the time 
In a private room in a hospltal, where he had a surglcal opération. Short- 
ly after he left the tug, his wages were sent him. There was a mailne 
hospital, to whlch he could hâve been sent; but apparently nelther he nor 
his employers consldered or thought of it. Held, that the tug was liable 
for libelant's care in the way of maintenance and ordinary médical treat- 
ment for a reasonable time, for as long as he would probably hâve re- 
mained in the marine hospital, had he been sent there, but that such lia- 
bility did not include the cost of a private room in the hospital, nor the 
surgeon's charge of $350. 

[Ed. Note. — For other cases, see Ssamen, Cent Dig. §§ 39-44, 187.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Fred B. Jones against the steam tug Bouker 
No. 2 ; the Bouker Contracting Company, claimant. Decree for libel- 
ant, and claimant appeals. Modified and affirmed. 

For opinion below, see 231 Fed. 254. 



sFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 



832 241 FEDERAL REPORTER 

The libelant, Jones, Is a marine englneer, and In Aprll, 1914, was, and had 
been for about two months, In charge of the engines of the Bouker No. 2, a 
tug engaged principally in the business of towing scows laden with city refuse 
eut to the dumping grounds beyond Scotiand Lightship. In good weather, two 
trips a day were accomplished. In no other sensé could the tug be said to make 
voyages. Jones was pald by the week, and was entltled to food and quarters 
at the tug's expense, as well as money wages. He remalned on board a week 
or more at a time, and theh went home for brief periods, to his house not far 
froni Plainfield, N. J., where he llved with his wife. His earnlngs In money 
amounted to about $100 per month. 

For a few days before Aprll 16, 1914, Jones felt unwell, and on that day 
declared himself toc slck to work, left the boat at Communlpaw, went home 
by train, and called a doctor, who found him with a fever, and on the 20th 
declared the disease to be pneumonla. Libelant remalned at home, and quite 
ill, until May 23d, when he was taken to a prlvate room at the Muhlenberg 
Hospital in Plainfield, where he remalned until July 19tJi, during which time 
he endured the opération for relief of the pleural cavity; i. e., removal of 
ipart of a rlb for drainage purposes. He then returned home, was treated 
luedically until November, and did not feel able to résume work until the fol- 
lowing March — a period of 11 months. Soon after leaving the tug he received 
his wages in fuU, and a gratuity of $25, from the clalmant. No request or 
suggestion was made by libelant or any one else that he go to the Marine 
Hospital, a course undoubtedly open to him, and owing to the proximity ot 
that institution far easier and attended with less exposure than travellng by 
rail from Communlpaw to his home. 

On August 27, 1915, this libel was flled (in forma pauperis) claiming $800 for 
maintenance and cure and additional damages or Indemnity, upon allégations 
that libelant's pneumonla was caused by the unwholesome, if not unseaworthy, 
condition of the Bouker No. 2, in respect of the sleeplng quarters occupled 
by libelant and others. The Ubel was not sustained, so far as any wrong 
doing or neglect of the owners or master was concerned, and libelant did not 
appeal. For maintenance and cure the court decreed payment of $1,091.90, 
made up as follows: 

(1) Charges of Muhlenberg Hospital for (say) two months ,. .? 284.90 

(2) Bill of surgeon for opération 350.00 

(3) Charges of physician privately employed by libelant 102.00 

(4) Amount pald a woman hired to assist libelant's wife in house- 

work, while the wife was busled In attending on her husband 85.00 

(5) "Maintenance" at the agreed rate of $1 per day for 11 months, 

less two months spent in hospital 270.00 



$1,091.90 



Of thèse Items Nos. 1, 3, and 4 represent actual dlsbursements by libelant, 
5 is an estimate by agreement, and 2 has never been pald, nor has any effort 
to coUect been made (so far as appears), otherwise than by this action. 

From this decree clalmant appealed, assigning for error in substance (1) that 
the tug was held for any expense of maintenance and cure; (2) that any 
liability therefor had been upheld after termlnation of liabillty for libelant's 
wages ; (3) that any recovery had been granted, when libelant might bave 
gone to the Marine Hospital, and did not choose so to do ; and (4) that under 
any circumstances the award was excessive. 

William J. Martin, George V. A. McCloskey, and Foley & Martin, 
ail of New York City, for appellant. 

Silas B. Axtell and Frederick R. Graves, both of New York City, 
for appellee. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
problem presented by this appeal is to square the rights of parties with 
so much of the décision in The Osceola as declared that: 
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"The vessel and her owners are liable, in case a seaman falls slck, or is 
wounded, in the service of the sliip, to the extent of tiis maintenance and cure, 
and to liis wages, at least so long as tlie voyage Is continued." 189 U. S. 175, 
23 Slip. et. 487 (47 L. Ed. 760). 

The last phrase of this quotation deliberately (doubtless) left unde- 
cided the query, not involved in the case then at bar, whether a sea- 
man's right to maintenance and cure depended upon and ceased with, 
iiis right to wages. Upon this point opinion, even since The Osceola, 
has perhaps varièd. Cf. The Nyack, 199 Fed. 383, 118 C. C. A. 67 
(C. C. A. 7th), and The Mars, 149 Fed. 729, 79 C. C. A. 435 (C. C. 
A. 3d). 

This court has several times adverted to the gênerai ruie, but always 
without référence to the time when the seaman's privilège ends. Cor- 
nell Steamboat Co. v. Fallon, 179 Fed. 293, 102 C. C. A. 345 ; The New 
York, 204 Fed. 764, 123 C. C. A. 214; The Transfer No. 12, 221 Fed. 
409, 137 C. C. A. 207. Numerous as are the reported litigations on this 
subject, we find, therefore, neither controlling authority, nor any com- 
plète consensus of opinion, as to the point left open in The Osceola, 
nor has our attention been directed to any décisions dealing with the 
cost or reasonable expense of attempted cure; neither has the length 
of time during which the seaman's right persists (in the event of chrçn- 
ic illness or long convalescence) received much judicial treatment. 

[1,2] Before considering thèse questions, now acutely presented up-' 
on a meager and inadéquate record, we may state our opinion that a 
seaman "falls sick, or is wounded, in the service of the ship," if such 
mis fortune attacks him while he is attached to the ship as part of her 
crew. It is not necessary that the wound or illness should be directly 
caused by some proven act of labor; it is enough that he was, when 
incapacitated, subject to the call of duty as a seaman, and earning 
wages as such.^ We further hold that an engineer, even on a harbor 
tugboat, is a seaman, within the meaning of the rule. If authority be 
needed for thèse propositions, it is f ound in the citations already made ; 
indeed, there has been at bar no déniai of their truth. 

[3] The courts in this circuit hâve several times considered cases of 
seamen demanding cure after voyage ended, and conséquent termina- 
tion of the wage relation. Judge Betts' earlier décisions (Nevitt v. 
Clarke, Ole. 316; The Atlantic, 1 Abb. Adm. 451 : Ringgold v. Crock- 
er, 1 Abb. Adm. 344) were reviewed by Tudge Addison Brown in The 
City of Alexandria (D. C.) 17 Fed. 39Ô, and The W. L. White (D. 
C.) 25 Fed. 503, with due considération of Reed v. Canfield, 1 Sum. 
195, Fed. Cas. No. 11,641, out of which opinion of Justice Story this 
subdivision of the law has undoubtedly grown so far as the American 
admiralty is concerned. Since The W. L. White it has been the rule 
of such of the District Courts in this circuit as hâve had the question 
presented to hold that a seaman's right to maintenance and cure per- 
sisted for the duration of the voyage and a reasonable time thereafter, 
a doctrine largely based upon the words of Betts, J. (in commenting on 
Justice Story's décisions), that: 

1 Tliis statement Is made without overlooklng the exception that slckness 
or Injury occasloned by the seaman's vyillful wrongdolng glves him no rlghts 
against vessel or owners. 
241 F.— 53 
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"When a course of médical treatment necessary and approprlate to tbe 
cure of a seaman has been commenced and Is In course of favorable termina- 
tion, there would be an impresslve propriety In holding tbe shlp chargeaWo 
with its completion, at least, for a reasonable tlme after tbe voyage is ended, 
or the mariner is at home." The Atlantic, supra. 

This view was enforced by Benedict, J., in The Wensleydale (D. C.) 
41 Fed. 829, which is one of the very few cases of sickness, as distinct 
from violent injury, to be found reported. It was assumed without 
discussion by Adams, J., in The Charles H. Klinck (D. C.) 172 Fed. 
1019, and there is nothing opposed thereto in The Bunker Hill (D. C.) 
198 Fed. 587, where the point was not in issue. 

That the ship's duty and seaman's right do not terminate with the 
voyage has also been held in the First circuit (McCarron v. Dominion, 
etc., Co. [D. C] 134 Fed. 762, per Lowell, J. ; The Henry B. Fiske 
[D. C] 141 Fed. 188, per Dodge, J.), in the Third (The Mars, supra ; 
The Teviotdale [D. C] 166 Fed. 481, per Holland, J.; Dougherty 
V. Thompson-Lockhart Co. [D. C] 211 Fed. 224, per McPherson, J.), 
in the Fifth (The Lizzie Frank [D. C] 31 Fed. 477, per Toulmin, J.), 
and in the Ninth (The Chandos [D. C] 4 Fed. 645, per Deady, J.; 
Wilson V. Manhattan, etc., Co. [D. C] 205 Fed. 996, per Cushman, 
J. > The C. S. Holmes [D. C] 209 Fed. 970, per Neterer, J.). The 
•question was argued in the Suprême Court of Pennsylvania in 1883, 
and a similar ruling made in Holt v. Cummings, 102 Pa. 212, 48 Am. 
Rep. 199. 

On the other hand, the opinion of Justice (then District Judge) 
Brown in The J. F. Card (D. C.) 43 Fed. 92 dérives especial impor- 
tance from the fact that he also wrote in The Osceola, and in The Card 
distinctly impugned the authority of Reed v. Canfield." Nevertheless 
the latter case was not overruled by The Osceola, the question now un- 
der considération was left open, and the very modem rulings above 
cited constitute a distinct weight of authority in favor of the doctrine 
laid down in The W. L. White. 

It is noticeable, also, that, even in The J. F. Card, the court, though 
expressing views hostile to those of Story, J., concluded by awarding 
the seaman, not ail he asked, but what seemed a reasonable allowance, 
a resuit whoUy inconsistent with a strict limitation of right to a short 
voyage, and substantially like the award in Dougherty v. Thompson- 
Lockhart Co., supra. 

On reason, also, we hâve no doubt that the seaman's right to cura- 
tive effort should not cease with the wage period. The demand con- 
stitutes a lien, not for any spécifie sum of money, but for whatever 
reasonable sum may be appropriate to discharge that lien, which lien 
arose once and for ail, and in its entirety, when the mariner became 
ill or wounded in the ship's service. It is nothing against a lien that 
it cannot be admeasured when it attaches, if suit can liquidate it; and 
in respect of this lien it is more accurate to regard items arising after 

2 The J. F. Card cites the City of Alexandria (semble) as oposed to Reed 
V. Canfield. This is a mlstake ; In the Alexandria the libel was dismlssed, not 
because the seaman's right had terminated, but because the court thought 
the shlp had fulfiUed its obligation, as Imposed by Reed v. Canfield. 
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voyage ended, not as new demands, but as cxisting, but inchoate or 
unliquidated, at date of lien; i. e., of illness or wound. 

We hold that the rule was correctly enunciated by Judge Addison 
Brown and that the duty of the ship and owner persists for a reason- 
able time after the termination of voyage and wage relation. Of 
course it must begin before such termination. 

The meaning of the phrase "maintenance and cure" is plain. By the 
custom of the sea the hiring of sailors has for centuries included food 
and lodging at the expense of the ship. This is their maintenance, and 
the origin of the word indicates the kind and to a certain extent the 
quantum of assistance due the sailor from his ship. We agrée with the 
remark in The Mars, supra, that : 

"The Word 'cure' la used in Its original meaning of care, and means proper 
care of the injured seaman, and not a positive cure, wMch may be impossible." 

Furthermore, "cure" has been held to signify : 

"The ordlnary médical assistance and treatment in case of injury or acute 
dlsease, for a reasonable time. The ship is not bouud to pay for (the sallor's) 
médication for the cure of a chronic disorder for an indemnité length of time." 
The Ella S. Thayer (D. C.) 40 Fed. 904. 

Nor does the liability of the ship extend beyond — 

"expense of effectlng a cure by ordlnary mpdical means. Thls does not include 
extraordlnaty médical treatment or treatment after cure effected as complete- 
ly as possible in a particular case." The C. S. Holmes, supra. 

[4] It thus appears that the limits of cure or care, both as to kind 
of treatment and time of continuance, must always dépend on the facts 
of each particular case. 

[5] We take cognizance of the existence of the Marine Hospital 
service, where at minimum expense, or (in proper cases) none, a sea- 
man may be treated. It is not permissible for a person entitled to care 
from his ship (and equally entitled to hâve that care bestowed in a 
Marine Hospital) to deliberately refuse the hospital privilège, and 
then assert a hen upon his vessel for the increased expense which his 
whim or taste has created. It is one of the points upon which this 
record is insufficient that we are not properly inf ormed of the knowl- 
edge of owners, master, or libelant as to what could be or might hâve 
been donc in respect of Jones when he first complained of illness. Our 
inference from the meager testimony is that none of the parties concern- 
ed thought of the Marine Hospital ; the fact being that, although libel- 
ant is technically a seaman, neither his master, employers, nor himself 
were sailors. Jones behaved like a landsman ; indeed, he had worked 
as one not long before his employment on the tug, and at the time of 
this trial he was employed as the chauffeur of an auto-bus. It is not 
easy to adjust the rights of a seaman as between parties none of whom 
seem to think in terms of the sea. 

As neither the owners nor master offered or suggested the Marine 
Hospital to this libelant, nor instructed him as to his rights in the 
premises, we think that the vessel remains responsible for cure ; i. e., 
care in the way of maintenance and ordinary médical treatment for a 
reasonable time. This does not include such extraordinary expenses 



836 241 FEDERAL REPORTER 

as a private room in the Muhlenberg Hospital, nor the privilège of pro- 
curing an opération, at rates current for well-to-do persons (as this 
évidence indicates). 

The fact is that libelant's conduct in regard to his illness was what 
would be expected from a land wrorker who "kept house" with an in- 
come ample for a childless couple (which was Jones' condition). He, 
of course, had the right so to do; but he has no right to charge his 
ship for the cost of illness, over and above what would hâve been ap- 
propriate in the case of a sailor living on shipboard. 

Because no ofïer was made to send Jones to the Marine Hospital, we 
hold him entitled to recover for maintenance and cure as long as (so 
far as we can gather from this évidence) he would hâve remained in 
the Marine Hospital, had he gone there — which we take to be approxi- 
mately the date of his discharge from the hospital in Plainfield. This 
is 31/2 pionths, or 105 days (i. e. $105), plus his doctor's bill ($102), mak- 
ing a" total of $207. 

The decree below is modified, so as to award to libelant $207, with- 
out costs of this court or the District Court to either party; as so 
modified, it is afiirnied. 



THE I. .F. CHAPMAN. 

(Circuit Court of Appeals, First Circuit. April 4, 1917.) 

No. 1201. 

1. Shippinq ©=386(2) — LiABiLiTT OF Vessels fob. Torts — Injuet to Steve - 

DOEE. 

Evidence helâ, to sustain a ilndlng by ttie trial court, which heard the 
witnesses, that the injury of libelant, employed as a stevedore in discharg- 
ing a coal barge, by falling from a stanchion ladder leading down to the 
hold by reason of the breaking of a spike or handhold thereon, was 
due to the négligence of the owner in failing to cause the ladder to be 
properly inspected and kept in repair. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 356, 357.] 

2. Admibalty <g=>S2, 118 — ^Application fob Reheabing — Discrétion oi" 

Court. 

An application, made six months after the hearing In a suit In admiral- 
ty for a Personal in.1ury, to reopen the same to admit further évidence 
on the question of damages, was addressed to the discrétion of the court, 
and its action thereon cannot be reviewed by an appel] ate court. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§674, 676-678, 
758-775, 794.] 

3. Admiealtt ig=>57 — Sijits in Bem — Stipulation fob Releasb of Vessel — 

Power to Okdeb Reabbest. 

Where, on the institution of a suit in rem for a Personal injury, by 
agreement a so-called "stipulation for value" was given by clalmant 
without an appraisal to avoid the arrest of the vessel, the court had power 
to subsequently order her arrest, or the giving of a stipulation in a' 
larger amount, and to enter a decree for a larger sum than, covered by 
the flrst stipulation, where it did not appear that it exceeded her actual 
value, or that the rights of claimant or third persons were prejudiced 
thereby. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 452^78.] 

©ssFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island; Arthur L. Brown, Judge. 

Suit in admiralty by Jacob Kazarian against the barge I. F. Chap- 
man, Thomas J. Scully, claimant. Decree for libelant, and claimant 
appeals. Affirmed. 

For opinion below, see 215 Fed. 127. 

Frank V. Bams, of New York City (James J. Macklin, of New 
York City, on the brief), for appellant. 

Frank Healy, of Providence, R. I. (George T. Marsh, of Providence, 
R. I., on the brief), for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

DODGE, Circuit Judge, Kazarian, the appellee, filed his libel Feb- 
ruary 1, 1913, against this barge, to recover for personal injuries al- 
leged to hâve been received on December 26, 1912, while at work on 
board her as one of a number of stevedores engaged in discharging 
a cargo of coal at Wilkesbarre Pier, in East Providence, R. I. He 
alleged that through the breaking or giving way of a spike or handhold, 
forming part of a stanchion ladder whereon he was descending into 
the barge's hold, he fell about 15 feet, struck the keelson, and was 
"severely and permanently injured in his back, spine, and nervous 
System." He alleged that the spike or handhold was defective and in- 
sufficient, and that its condition was due to the owner's négligence. 

The Hbel alleged $10,000 as the amount of his damages. The usual 
warrant and monition issued on the same day, but by a stipulation, also 
that day filed, actual arrest of the barge was waived on the libelant's 
behalf, provided her owner filed "a claim and stipulation in the sum of 
$6,000." 

On the owner's behalf the claim was filed Feliruary 5, 1913, and on 
February 18, 1913, two stipulations, with surety, one for costs in the 
sum of $250, the other in the sum of $6,000, entitled "stipulation for 
value," and reciting that the issue of the process had been waived in 
considération of the filing, besides the above claim, of — 

"stipulations for oosts and value, the latter in the sum of $6,000, the agreed 
value thereof" (i. e., sald barge). 

The condition expressed in the latter stipulation wa* that the claim- 
ant and surety should abide by ail orders and decrees of the court and 
pay the amount awarded by final decree. Upon the stipulation ap- 
peared the following, signed by the libelant's proctor, and dated 
February 18, 1913 : 

"The value of said barge is hereby fixed for the purpose of bondlng in this 
suit at the sum of $6,000, and the foregoing stipulation is approved as to form, 
amount, and sufflclency of surety." 

An answer to the libel having been filed May 31, 1913, the District 
Court, after a hearing upon the pleadings and évidence from both 
sides, on June 25, 1914, determined the question of liability in the libel- 
ant's favor, and ordered the case to stand for further hearing upon 
the amount of damages. Such further hearing was had before the 
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court April 26 and 27, 1915. Before the hearing began the court heard, 
but took no action upon, a motion, filed by the libelant April 20, 1915, 
to amend by substituting $20,000 for $10,000 as the amount claimed in 
the libel. 

On May 17, 1915, the libelant filed a pétition asking that the claim- 
ant be ordered to furnish additional security to the amount of $14,000, 
and for the arrest of the barge unless such security was fumished. 
On November 22, 1915, the court ordered the barge arrested and held 
until the claimant should file a stipulation with sureties in $10,000, or 
until her value should be determined and her release ordered. A war- 
rant and monition issued accordingly, and the barge was arrested by 
the marshal. On December 3, 1915, the claimant filed another stipula- 
tion, also entitled "Stipulation for Value," in the sum of $10,000, con- 
ditioned upon the payment by the claimant or surety of such amount 
as should be awarded by final decree, not exceeding $10,000. 

The claimant had previously moved, November 20, 1915, to reopen 
the hearing on damages for further évidence. This motion was denied 
February 26, 1916, on which day the court also entered its final decree 
fixing the libelant's damages at $8,000, ordering that he recover that 
sum, with costs, and further ordering the issue of exécution against 
the stipulators for value on behalf of said barge, unless an appeal 
should be taken within 10 days, or said stipulators for value should 
cause the engagement of their stipulation to be performed. From 
said decree the claimant took this appeal. 

[1] 1. The opinion of the District Court on the question ol Hability 
is dated June 25, 1914. The following, in substance, were the conclu- 
sions reached upon the évidence before the court, which was voiu- 
minous and conflicting: The libelant's fall from the stanchion ladder 
was due to the giving way under his grasp of an iron spike or handhold 
therein. The ladder was part of the barge's permanent equipment. 
There was an old and rusty break or flaw in the spike or handhold, 
which caused it so to give way. No repairs appeared to hâve been 
raade upon the ladder when the barge was last overhauled six months 
before, nor any suificient inspection or repairs since said overhaul. 
The above defect could not be regarded as having corne into existence 
so recently that there had been no opportunity to discover it. Wh'le 
there was évidence that portable ladders, suitable for going down into 
the hold, had been provided by the barge for the stevedores' use, and 
while no refusai was proved, as claimed by the libelant, to let said lad- 
ders be used in discharging this cargo ; in view of a previous gênerai 
practice by the stevedores to use the stanchion ladders while discharg- 
ing tihis and other coal cargoes from this and other barges at the same 
wharf, found by the court to hâve been followed with the master's 
knowledge, the barge's owner was bound to use reasonable care that 
said ladders should be in proper condition for such use as the steve- 
dores might make ôf them. The barge was therefore liable for the 
libelant's injuries so far as caused by his fall. 

The appellant contends that the évidence did not justify the above 
conclusions or any finding that the libelant's fall and injury were due 
to négligence on his part as owner of the barge. We are unable, how- 
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ever, upon examînation of the évidence, to find sufficient reason for 
disapproving any of the above conclusions as clearly wrong, reached 
as they had been by the District Court, after hearing ail the most im- 
portant witnesses on both sides testify in person, and weighing their 
conflicting statements. 

[2] 2. From the opinion on assessment of the libelant's damages, 
dated February 17, 1916, it appears that the foUowing, in substance, 
were the conclusions reached by the District Court: The claimant 
having had from June 25, 1914, until April 26, 1915, to prépare Iiis 
évidence on the question of damages, and having closed his case May 
25, 1915, without requesting further time or further hearing, could 
not be granted a reopening of the case for further évidence upon the 
grounds set forth in his motion of November 20, 1915, on the accom- 
panying affidavits. Thèse disclosed no excuse for the f ailure to make 
full investigation before trial, and set forth no additional évidence, 
except such as was merely cumulative, and not such in its nature as 
could substantially modify the assessment based upon the évidence 
heard. Upon that évidence, the libelant had suffered an injury to the 
spine which would permanently incapacitate him from such active 
physical labor as had been involved in his former employment, and 
would destroy his earning capacity in that employment. He still 
possessed, however, enough physical capacity and intelligence to be 
capable of earning money by light work, as he had in fact donc sincc 
his accident, as timekeeper or keeping a small shop. 

The claimant contends that the award of $8,000 was excessive. Re ■ 
garding the libelant's actual condition and the extent to which recov- 
ery of his capacity to work might be expected, there was conflicting 
expert évidence before the court. There was also évidence tending to 
show that he had actually donc things which, according to the opinions 
at the hearing of certain experts called on his behalf , he would never 
be able to do. The libelant, however, testified in person before the 
court, as did ail the witnesses at the hearing on damages. Under the 
circumstances, nothing which the claimant has urged against the award 
would justify us in pronouncing it clearly excessive. Whether or 
not to reopen the hearing for further évidence, upon an application 
first made six months after the hearing had been closed, was clearly 
discretionary with the court, and its action cannot be reviewed hère by 
assignment of error. 

[3] 3. The appellant contends that the court was without jurisdic- 
tion on November 22, 1915, to order the barge arrested and to require 
the. $10,000 stipulation as the condition of her release from such ar- 
rest. He contends that, after the "stipulation for value" in $6,000 and 
the stipulation for costs had been given, in 1913, thèse were "ail that 
was within the jurisdiction of the court, and that the entry of a decree 
for any larger amount was error." 

That the barge was within the Rhode Island district when the stipu- 
lations of 1913 were given, and also within said district when her ar- 
rest was ordered 21/2 years later, in 1915, is not disputed. Since her 
regular employment appears to hâve been in making successive trips 
from coal ports to the same wharf in Providence, it may be assumed 
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that she had, dùring the above interval, repeatedly departed from and 
jetùrned within said district. 

. There , is no suggestion that during said interval there had been 
any change in the barge's ownership, or in the claimant's position with 
regard to her, or that any intervening rights in favor of third parties 
had mealnwhile accrued against her, such as might hâve made her ar- 
rest in 1915 involve inéquitable or unjust results. The question as to 
the court's right or pow^er then to order her arrest arises, theref ore, be- 
tween! tl>e libelant and the barge's owner alone; and it involves only 
the same considérations, and no others, which would hâve been in- 
volved, had the question been raised by application for her arrest on 
the same grounds within a vi^eek or a month after the stipulations of 
1913 had been given. 

Though called a "stipulation for value," the stipulation in $6,000 
then given can be regarded as such only as between the parties, and 
because of their agreement that it might be so treated "for the purpose 
of bonding." The suit was not one involving the possession or con- 
demnation of the entire vessel, nor does the recovery sought appear to 
hâve exceeded her value. There is no suggestion that her value either 
iïi 1913 or 1915 was less than the amount of recovery allowed by the 
final decree. There has never been any application to hâve her actual 
value fixed by the court. 

The gênerai rule, nb doubt, is that, after the release upon stipula- 
tion of a vessel arrested in an admiralty suit in rem, she cannot again 
be arrested in the same suit or upon the same cause of action. Al- 
though this rule has been sometimes stated as if it admitted of no ex- 
ception, that it does not absolutely preclude the court from ordering 
such rearrest when necessary to secure complète justice between the 
parties, and when no substantial right of the claimant is thereby preju- 
diced, seems to us sufficiently recognized. The authorities which hold 
"that in case of misrepresentation or fraud, or in case the order of re- 
lease was improvidently given without any appraisement or any prop- 
er knowledge of the real value of the property, it may be recalled be- 
fore judgment where the ends of justice require the matter to be recon- 
sidered," appear to hâve been regarded by the Suprême Court as having 
the better reason in U. S. v. Ames, 99 U. S. 35, 42, 25 L. Ed. 295. 
See, also, The Wanata, 95 U. S. 600, 611, 24 L, Ed. 461 ; The Haytian 
Republic, 154 U. S. 118, 126, 14 Sup. Ct. 992, 38 L. Ed. 930; The 
Three Friends, 166 U. S. 1, 68, 17 Sup. Ct. 495, 41 L. Ed. 897 (in 
which an order for the release on stipulation of a vessel libeled for vio- 
lation of the neutrality laws was disapproved and its recall directed). 
We are of opinion that, under the circumstances of this case above 
stated, the court had discretionary power to order the arrest, or rear- 
rest, in order to relieve the libelant against an inadvertent and mistak- 
en agreement purporting to fix the amount of the security without an 
appraisal ; there being no claim that the increased stipulation ordered 
exceeded the vessel's value. In The Iris, 100 Fed. 104, 114, 115, 40 
C. C. A. 301, this court has held it within the power of the District 
Court to order réduction in amount of an admiralty stipulation given 
to release a vessel from arrest, without appraisal, if satisfied that it was 
mistakenly given in an amount exceeding her true value. 
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If, as we think, the court had power to order the arrest, no abuse 
of discrétion in its exercise of the power appears, and therefore.no er- 
ror reviewable hère. U. S. v. Ames, 99 U. S. 35, 42, 25 L. Ed. 295. 

We find no assignment of error, not in effect disposed of by what is 
said above, requiring spécial comment. 

The decree of the District Court is affirmed, with interest, iand the 
appellee recovers his costs of appeal. 



SIMPSON V. UNITED STATES. 

(Clrctiit Court of Appeals, Sixth Circuit. May 8, 1917.) 

No. 2937. 

1. Cbiminal Law ®=3i032(l) — Appeal— Resekvation ok Grounds of ttEviEw 

— Objections to Information. 

IJnless an information i.s void, an objection that It was not macle on 
the oath of tlie prosecuting offiner. but solely imon oath of witnesses by 
affidavit, some of w-liich were taken before notariés public, eannot bc rais- 
ed for the flrst time on appeal, uitless a refusai to consider it would shofl; 
the .iudicial eon.science. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §g 2G27, 26."5::l.l 

2. Indictment and Inforsiaïion (S=19G(4) — Objections— Waiver iiy Answer. 

The objection that an information was not made on the oath. of , the 
prosecutnig ofRcer, but on the oatlis of witnesses by affldavit, some of 
which were taken before notariés public, was purely teehnical, and wns 
waived by pleading to the Information wîthout raising tho objection. 

[Ed. Note. — For otlicr cases, sue Indictment and Information, Cent. Dig. 
§ 032.] 

8. Dkuggists <S=>12— STfI^.^^ENT op Misbranded Drttos— Infomiation. 

An information cliarging an intorstate .shiiiment of dnigs mishrandeil. 
in tljat the package and an acrompanying circular contained faise atvi 
fraudulent statemcnts. alleged tliat the shipraent was niade by S., the de- 
fendant, trading as S.'s Médical Institute, that the nanie of the article 
given on the label was S. 's Nerve Co'.npound, and that the représentations 
were false and fraudulent, in that they were applled to sneh article know- 
ingly and in reckless and wanton disregard of their truth and falsit.\'. 
Ileld, that the information sufiicieutly sbowed that it was defendaut's 
knowledge and defendant's wanton and reckless disregard of the tnitli 
that was intended to be charged, espeeially in view of Kev. St. § 1020 
(Comp. St. 1916, § 1G91), provlding that an indictment shall not be affected 
by any dcfcct or imperfection in matter of form not prejudicing defendanl. 
[Ed. Kote. — For other cases, see Druggist.s, Cent. Dig. § 11.] 

4. INDIOTMENT and INFOEMATION lg=>71 — SUFFICIENCY OF ACCUSATION.- 

The rule applicable to an Information is no Icss libéral tlian that pre- 
serîbed for Indlctments by Eov. St. § 1025, and its averment-s of facts 
constituting the offense need be only so certain and spécifie as fairly Ut 
inform défendant of the crime intended to be alleged, ami to malte rlic 
judgment a complète défense to a se<'ond prosecution for the sanie offense 

[Ed. Note. — For other cases, see Indictnient and Information, Cent. Dig 
§§ 144, 174, 19;5, 194.] 

6. DUUGGISTS lS==>12 — SniPMENT or MlSBBANDED DRUQS— INFORMATION. 

An infomiation for shipping drugs misbranded, in that the lalud of thv 
package containing the drug and au accomi)aijying circular contained false 
and fraudulent stateiuents regarding their curatlve effect, alleged that the 

©=5Por otber cases see same topic & KBY-NUMBBR In ail Key-Numbereil Digests & Indexes. 
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shlpment conslsted of certain packages, that the packages contaîned tiie 
clrcular or pamphlet descrlbed, and that one of the alleged mlsrepresenta- 
tlons appeared on the label, and the other was Included In such clrcular. 
Held, that it suffldently alleged that the mlsrepresentatlons charged were 
fntended to accompany the hottles contalning the drugs into the hands of 
the consumera. 

[Ed. Note. — For other cases, see Drugglsts, Cent. Dig. S 11.] 

6. DBUGOISTS <&=9l2— SlTIPMElJÏT OF MiSBRANDED DBUGS— EVIDENCE. 

In such prosecution, évidence as to the faJsity of the représentations and 
defendant's knowledge thereof held to Justlfy the déniai of a directed 
verdict. 

[Ed. Note. — For other cases, see Drugglsts, Cent Dlg. § 11.] 

7. Dbugqists <S=>]2— Shipment of Misbranded Drugs— "Remedy." 

The term "remedy," used In connection wlth drugs claimed to hâve been 
misbranded by reason of false statements concerning thelr curative effects, 
Implled a curative tendency, though not guaranteeing a cure. 

[Ed. Note. — For other cases, see Drugglsts, Cent Dlg. § 11. 

ï'or other définitions, see Words and Phrases, First and Second Séries, 
Remedy.] 

Error to the District Court of the United States for the Northern 
District of Ohio ; John H. Clarke, Judge. 

Charles M. Simpson, trading as Dr. C. M. Simpson's Médical In- 
stitute, was convicted of an offense, and he brings error. Affirmed. 

Jas. E. Mathews, of Cleveland, Ohio, for plaintiff in error. 

F. B. Kavanagh, Asst. U. S. Atty., of Cleveland, Ohio. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. Plaintiff in error was convicted, upon 
trial by jury, under an information charging the Interstate shipment 
of certain drugs in violation of Food and Drugs Act June 30, 1906, c. 
3915, 34 Stat 768, as amended by Act Aug. 23, 1912, c. 352, 37 Stat. 
416 (Comp. St 1916, §§ 8717-8728), alleged to be misbranded in that 
the label of the carton or package containing the drug (as well as a clr- 
cular therein) contained false and f raudulent statements regarding the 
curative or therapeutic effect of the drugs. But two grounds for re- 
versai are presented, 

1. The first ground is that the information was insufficient in law. 
It was accompanied by affidavits of four persons, relating in part to 
the actual shipment of the ofïending articles and the présence in the 
inclosed packages of the label and circular referred to, and in part to 
the chemical analysis of the drugs and the alleged falsity of the claims 
made as to their therapeutic efïect. The information was not sworn 
to, but States that the court was "given to understand and be informed 
upon the oaths of * * * whose aiifidavits are hereto attached 
and made a part hereof, as foUows, to wit." Two of the affidavits 
were sworn to before notariés public. It is urged that the information 
was insufficient because not upon the oath of the prosecuting officer, 
but solely upon oaths of the witnesses by affidavit, and that oaths 
taken before notariés public were invalid. 

ez^jFor other cases see saœe topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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[1> 2] We need not consider whether the objection would hâve been 
good had it been made in the court below. Défendant in fact pleaded 
not guilty to the information, without dcmurring or moving to quash, 
and the record does not indicate that the attention of the district court 
was ever directed to the alleged insuffkiency of the information. Un- 
less it was void, the question presented cannot for the first time be 
raised in the appellate court, unless a refusai to so consider it would 
shock tlie judicial conscience. Keliher v. United States (C. C. A. 1) 
193 Ped. 8, 10, 114 C. C. A. 128. Had there been no affidavit of wit- 
nesses, the information would not hâve been void for lack of the oath 
of the prosecuting counsel (Weeks v. United States [C. C. A. 2] 216 
Fed. 292, 132 C. C. A. 436, L. R. A, 1915B, 651); and we do not re- 
gard the information as showing that it was filed without investigation 
by the District Attorney. See Frank v. United States (C. C. A. 6) 192 
Fed. 864, 867, 113 C. C. A. 188. The objection ispurely technical and 
without merit, and was waived by pleading to the information without 
raising objection. People v. Harris, 103 Mich. 473, 61 N. W. 871 ; 
People V. Turner, 116 Mich. 390, 74 N. W. 519; Bartlett v. State, 28 
Ohio St. 669. 

[3, 4] It is also urged tliat the infonîiation does not charge défend- 
ant with knowledge of the alleged false and fraudulent character of 
the représentations made. We assume, for the purposes of this opin- 
ion, that such allégation is necessary. The gist of thèse représenta- 
tions, so far as need now be stated, is that the article was "a valuable 
remedy for lost nervous strength and treatment of ail diseases which 
are really the resuit of diseases of the brain, spinal cord, meduUa ob- 
longata and the nerves given off from each of them." The informa- 
lion alleged that thèse représentations were (omitting tlie words we 
hâve bracketed) "false and fraudulent in this, that the same were ap- 
plied [by défendant] to said article laiowingly, and in reckless and 
wanton disregard [on defendant's part] of their truth or falsity, so as 
to represent falsely and fraudulently to the purchaser thereof, and 
create in the minds of purchasers thereof an impression and beHef 
that it was," etc. 

The criticism we are now considering would be fully met had the 
information actually contained (as it did not) the words above brack- 
eted. But the defect was not substantial ; it was only formai. The in- 
formation charged that the shipment was made by défendant "trading 
as Dr. C. M. Simpson's Médical Institute," and that the name of the 
article given on the label of the carton was "Dr. C. M. Simpson's 
Cerebro-Spinal Nerve Compound." The natural construction would 
be that it was défendant whose knowledge and reckless and wanton 
disregard of the truth was intended to be charged. The fédéral stat- 
ute (Rev. Stat. 1025 [Comp. St. 1916, § 1691]) expressly provides that 
an indictment shall not be affected "by reason of any defect or imper- 
fection in matter of form only, which shall not tend to the préjudice 
of tlie défendant." Rosen v. United States, 161 U. S. 29, 16 Sup. Ct. 
434, 40 L. Ed. 606; Price v. United States, 165 U. S. 311, 17 Sup. Ct 
366, 41 L. Ed. 727; Tyomies Pub. Co. v. United States (C. C. A. 6) 
211 Fed. 385, 389, 128 C. C. A. 47. The rule applicable to an in- 
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formation is no less libéral. . Its averments of facts constituting 
the offense need be only so certain and spécifie as fairly to inform 
défendant of the crime intended to be alleged, and as to make the 
judgment of conviction or acquittai thereon a complète défense to a 
second prosecution of the défendant for the same offense. United 
vStates V. Hess, 124 U. S. 483, 4S6, 487, 8 Sup. Ct. 571, 31 L. Ed. 516; 
Stokes V. United States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 
667; Bennett v. United States (C. C. A. 6) 194 Fed. 630, 632, ll4 C. 
C. A. 402; Hocking Valley R. R. Co. v. United States, 210 Fed. 735, 
127 C. C. A. 285. It is clear that the information fulfiUed thèse re- 
quirements. 

That the criticism urged is purely technical and without merit, in 
that défendant understood that his oAvn intent was in issue, is affirma- 
tively shown by the fact that at the opening of the trial défendant ad- 
mitted that he niade the shipment in question, that it contained the 
cartons, bottles, and wrappers exhibited in court, and that he was the 
proprietor and sole owner of the "Dr. C. M. Simpson Institute," and 
by the fact that, as a witness in his own behalf, and under examina- 
tion by his own counsel, he testified directly to the absence of inten- 
tional false branding and fraudulent intent. 

[5] It is finally urged that the information does not show that the 
alleged misrepresentations were in the "ultimate container," that is to 
say, in the package as it reaches the consumer. McDermott v. Wis- 
consin, 228 U.. S. 115, 130, 33 Sup. Ct. 431, 57 L. Ed. 754, 47 L. R. 
A. (N. S.) 984, Ann. Cas. 191 5 A, 39. This objection, as well as the 
preceding ones, must be considered in the light of the fact that the 
question was not raised below. We think the information should 
fairly be interpreted to mean that the misrepresentations were intend- 
ed to accompany the bottles into the hands of the consumers. It al- 
leged that the shipment consisted of "certain packages," and that the 
packages contained the circular or pamphlet later described therein ; 
that one of the alleged misrepresentations appeared "on the label of 
the carton aforesaid," and that the other was "included in the circular 
or pamphlet aforesaid." It is matter of common knowledge that pro- 
prietary medicines in bottles are usually sold to the consumer in car- 
tons, and that the latter usually contain circulars or otlier advertising 
matter. We are not impressed with the suggestion that the circular 
was charged to hâve been inside "the article of drugs." 

■ [6, 7] 2. The remaining complaint is addressed to the déniai of de- 
fendant's motion to direct verdict in his favor. We think the motion 
was properly denied. It sçems unnecessary to set out in fuU the ex- 
act language of the représentations alleged to be contained in the 
packages. It seems enough to say that defendant's compound was 
not only represented generally to be a valuable remedy for the treat- 
ment of ail diseases "resulting from diseases of the brain, spinal cord 
and medulla oblongata, and the nerves given ofï from each," "a. re- 
markable discovery for the treatment of ail nervous diseases," but 
also a "remarkable discovery for heart troubles," as well as a "most 
valuable remedy for nervous prostration, mania, melancholia and 
neurasthenia." There was substantial testimony from compétent med- 
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ical witnesses that there was no remedy applicable to ail the diseases 
mentioned; that médical science and médical expérience furnish no 
support for the broad claims made for defendant's remedy; that 
"there is no one medicine that will prove a valuable remedy for ail" 
the diseases enumerated. There was further substantial testimony 
from compétent witnesses that bromides, which constitute a prominent 
ingrédient in defendant's remedy, are sédative in their nature and, in 
ordinary doses, not stimulating; thatwhile thus helpful in quieting an 
exalted or excited state of the nerves, as in many cases, inclvtding 
some cases of mania, they are not only not helpful, but are positively 
injurions, in depressed conditions, as in melancholia; that there is no 
one remedy for ail spinal diseases, nor for ail cases of neurasthenia, 
or heart trouble, nor for ail cases of melancholia or of mania; that 
some diseases of the heart require sédatives, others stimulants ; that 
the same is the case with neurasthenia and certain other nervous dis- 
eases mentioned ; and that in some cases of nervous prostration and 
other nervous affections the administering of sédatives .or depressants 
is harmful ; that bromides are not suitable to the treatment of the 
mentally and physically depressed. There was further testimony to 
the same effect as to others of the diseases included, either specifically 
or by gênerai description, in the claims made for the remedy ; also that 
defendant's compound was dangerous to intrust to the hands of a lay- 
man, Aside from defendant's own testimony, there was no compé- 
tent médical testimony in oposition to that presented by the govern- 
ment, to the effect that the claims made for the medicine were con- 
trary to ail médical science. The defendant's proposition that the 
présence of ammonium-carbonate neutralized the effect of the bro- 
mides as depressants was denied by médical witnesses for the govern- 
ment. True, it appeared beyond dispute that bromides are bénéficiai, 
at least as a palliative in quieting the nerves and inducing sleep, in or- 
dinary cases of nervous excitability ; and there was testimony on the 
part of the défense that several persons had received bcnefit, indeed, 
many of them claimed to bave been cured, by the use of defendant's 
remedy. But such testimony, at the most, bore only upon the question 
of fact whether the allegcd représentations were, as made, false and 
fraudulent. There was still room for a conclusion that substantial 
mischief resided in the claim of a universally efficacious remedy for 
the numerous and widely prévalent maladies in question ; for the terni 
"remedy" must at least imply a curative tendency, although not of 
course guaranteeing a cure. The défendant was a graduate physician, 
and the jury were justified, under ail the évidence in the case, in pre- 
suming that he knew the falsity of the broad claim made for his com- 
pound. 

The brief of defendant's counsel criticizes the admission of certain 
testimony, although we do not understand that such admission is re- 
lied on for reversai. We may say, however, that we bave examined ail 
the criticisms which are made the subject of either exception or as- 
signment, and find no error. 

The judgment of the district court is accordingly affirmed. 
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OAMDEN IRON WORKS CO. v. CITY OF CINCINNATL 

(arcult Court ot Appeals, SIxth Circuit May 8, 1917.) 

No. 3000. 

1. Courts <S=>405(14) — Wbit of Ereob— Time— Extension. 

TJnder Act March 3, 1891, c. 51T, § 11, 26 Stat. 829 (Comp. St. 1916, 5 
1647), requlrlng a wrlt of error to be sued out wlthin six months, the six 
months limitation is Jurisdlctional, and the courts hâve no power to ex- 
tend It 

2. Appeal and Erroe <®=344— Suing Out Writ— Time— Extension. 

Delay In settilng a bill of exœptlons does not operate to extend the 
tkne for taklng a wrlt of error, as the writ can properly issue in advance 
of the settlement of the blll. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1889- 
1893, 1896.] 

3. Appeal and Error iS=5>351(1) — ^Application for Writ of Ebeoh. 

The lodging of a pétition for a wrlt of error and a draft of a formai 
order allowihg the writ wlth the clerlj; of the District Court did not of 
itselt amount to an application to the court or judge for the allowance or 
issue of the writ. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1919.} 

4. Appeal and Eeeor ®=>351(1) — Suing out Writ of Ereor— Allowance— 

Nunc Pho Tunc. 

In connection wlth efforts to settle a bill of exceptions, plalntiff in er- 
ror left with and called to the attention of the District Judge a pétition 
for a writ of error and a draft of a formai order .allowing the writ. The 
usual practice was to settle the blll before talilng out the wrlt of error, 
and no application was ma de for an immédiate allowance of the writ 
Delay In allowing the blll of exceptions extended beyond the six months 
allowed for suing out the writ, and plalntiff in error did not again call the 
court's attention to the pétition for the writ. Held, that plalntiff in 
error had not doue ail wlthin its power to procure the issuing of the wrlt 
wlthin the statutory period, and was not entitled to hâve it allowed 
after the expiration of the six months as of the time when such jmpers 
were presented to the judge, especlally as it is the gênerai rule that a writ 
of error is not sued out until actually flled or lodged wlth the clerU. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. § 1919.1 

In Error to the District Court of the United States for the Southern 
District of Ohio; John E. Sater, Judge. 

Action by the Camden Iron Works Company against the City of Cin- 
cinnati. Judgment for plaintifï for an insufficient , amount. and it 
brings error. On motion to dismiss proceedings in error. Writ and 
proceedings thereunder dismissed. 

Robertson & Buchwalter, of Cincinnati, Ohio, for plaintifï in error. 
Charles A. Groom, of Cincinnati, Ohio, for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

PER CURIAM. The motions presented arise out of this situation : 

On September 11, 1914, final judgment was entered in a suit 

by plaintifï in error against défendant in error. The former, on No- 

vember 19, 1914, lodged its proposed bill of exceptions with the clerk 

ig — . Fnr other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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of the District Court. On December 21st, foUowing, the applica- 
tion to allow and sign the bill of exceptions was denied. In answer 
to an application presented by plaintiff in error to this court for a 
mandamus to compel the signing and settlement of such bill, the Dis- 
trict Judge gave as his reasons for refusing so to do, first, that no 
compieted bill ready for approval and signature was ever presented 
to him; second, that respondent had lost jurisdiction to sign and set- 
tle the bill, because the time therefor had expired; and, third, that 
if respondent still had discretionary power to extend the time, it ought 
not to be exercised because of petitioner's lack of diligence in prepar- 
ing the bill. 

By an opinion filed in the mandamus suit June 8, 1915, we held that 
jurisdiction to sign and settle the bill had not been lost. The man- 
damus, however, was denied, for the reason that the action demanded 
was within the judicial discrétion of the District Judge, to whom we 
left the détermination whether such discrétion should be further ex- 
ercised. Camden Iron Works Co. v. Sater, District Judge, 223 Fed. 
611, 139 C. C. A. 157. The six months statutoiy period for taking 
out writ of error expired during the pendency of the mandamus 
proceeding, without such writ being issued. Défendant in error urged 
this fact (in the mandamus cause) as a reason why the bill of excep- 
tions should not be settled. The claim of plaintiff in error, made at 
the argument of that cause, that issue of the writ was actually ap- 
plied for in December, 1914, not being within the issues presented, was 
remitted for décision "when, if ever, it becomes material." 223 Fed. 
'614, 139 C. C. A. 160. 

Thereafter, on June 19, 1915, and again on September 13th, fol- 
lowing, the questions of the settlement of the bill and the allowance 
of writ of error were taken up between counsel and the District Judge. 
It appeared that a pétition for writ of error, an assignment of er- 
rors, draft of a formai order allowing the writ, and draft of an en- 
try allowing the bill of exceptions, had been deposited with, and so 
marked by, the clerk of the District Court on December 2, 1914. See 
in this connection 223 Fed. 614, 139 C. C. A. 160. This date of lodg- 
ment was within the time for taking writ of error. The papers re- 
ferred to were never in fact actually filed by the clerk, nor was he 
requested to actually file them. There was évidence, however, that on 
December 12, 1914, which was still within the statutory time for writ 
of error, thèse papers had been taken f rom the clerk's office by coun- 
sel for plaintiff in error and brought to the attention of the Dis- 
trict Judge, in connection with efforts to settle bill of exceptions pre- 
vious to application for mandamus, and that the papers had been, a 
day or two later, returned by the judge to the clerk's oifice. Chi No- 
vember 8, 1915, the District Court made an order refusing the writ of 
error, finding as a fact that no application therefor "or the issue there- 
of was ever made to the clerk of this court at any time, nor was a 
pétition for a writ of error at any time filed, or tendered to be filed 
with the clerk, or allowance thereof requested of the court" ; also that 
no bond on writ of error was ever given or tendered, and no order fix- 
ing the amount thereof filed with the clerk or tendered to that officer 
or to the court; and on June 26th following a motion to rehear the 
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application of plaintifF in error was denied. On July 11, 1916, however, 
by order of the District Court, a writ of error was issued bearing date 
June 19, 1915, being the date when the questions referred to were pre- 
sented to the District Court following our order of June 8, 1915; and 
on October 9, 1916, a bill of exceptions was allowed plaintiff in error, 
also as of June 19, 1915. The order of July 11, 1916, was the first ac- 
tual allowance of writ of error ever made, and no writ was ever issued 
until that date. The printed record was filed in this court on Novem- 
ber 25, 1916; and on January 5th, following, défendant in error moved 
to striice same from the files forlack of jurisdiction of this court there- 
over. Plaintiff in error thereupon moved to amend the writ of error by 
changing its date to December 12, 1914, or to the proper date within 
six months from September 11, 1914, as well as to amend certain other 
dates in the proceedings, not important to be stated. 

[1, 2] Unless the writ of error was "sued out" within the meaning 
of the statute as early as Mardi 11, 1915, it is clear that it was never 
lawfully issued, and the writ and ail proceedings thereunder must 
be dismissed. The six months limitation is jurisdictional. Courts 
hâve no power to extend it. Carrière v. United States (C. C.) 163 Fed. 
1009; Darnell v. Illinois Central R. R. Co. (C. C. A. 6) 206 Fed. 445, 
124 C. C. A. 327; Camden Iron Works Co. v. Sater, supra, 223 Fed. 
614, 139 C. C. A. 160. Again, delay in settling the bill of exceptions 
did not operate to extend the time for taking writ of error, as the 
latter could properly issue in advance of the settlement of bill. Hun- 
nicutt v. Peyton, 102 U. S. 333, 358, 26 L. Ed. 113; Shreve v. Chees- 
man (C. C. A. 8) 69 Fed. 785, 787, 16 C. C. A. 413; Old Nick Wil-* 
liams Co. v. United States, 215 U. S. 541, 544, 30 Sup. Ct. 221, 54 
L. Ed. 31.8. It is thus obvions that a writ sued out on June 19, 1915 
(the date borne by the writ), would be too late. Hence the motion of 
plaintiff in error to amend the date. 

[3] It is clear that the lodging of the papers with the clerk did 
not of itself amount to an application to the court or to the District 
Judge for the allowance or issue of writ. Green v. Citv of Lynn (C. 
C. A. 1) 87 Fed. 839, 31 C. C. A. 248. As applied to the facts of this 
case, the controlling question is wliether what was done on December 
12, 1914, araounted to a suing out of the writ. If it did not, the pro- 
ceeding must be dismissed. 

[4] The applicable .statute (Act March 3, 1891, c. 517, § U) re- 
quires that an appeal or writ of error to the Circuit Court of Appeals 
be "taken or sued out" within six months after the entry of the order, 
judgment or decree sought to be reviewed. The word "taken" doubt- 
less relates to the appeal, and the words "sued out" to the writ of er- 
ror. It is the gênerai and settled rule that a writ of error is not sued 
out until it is actually filed or lodged with the clerk of the court which 
rendered the judgment sought to be reviewed. Old Nick Williams 
Co. V. United States, supra, and cases there cited ; Ky. Coal, etc., Co. 
V. Howes (C. C. A. 6) 153 Fed. 163, 164, 82 C. C. A. 337. If that 
rule is applicable, the writ was not sued out within six months. How- 
ever, in Randall v. Foglesong, 200 Fed. 741, 119 C. C. A. 185, \ve 
held, upon a review of authorities, that an appeal in eouity under 
section 129 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
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1134 [Comp. St. 1916, § 1121]), when claimed in due season, could 
not be def eated by failure of the court to act upon the application with- 
in the time required for taking the appeal. The facts in that case were 
that Judge Hollister, who had made the order from which appeal was 
sought, was eut of the district, and application was accordingly made 
to Judge Sater on the last day for taking appeal. Judge Sater de- 
clined to act, for reasons stated in our opinion in that case, and ac- 
cordingly retumed the appeal papers to the appellant's counsel, with 
the request that they be presented to Judge Hollister upon his return. 
They were so presented, and the appeal allowed nunc pro tune a few 
days after the expiration of the six months. We held that while an 
appeal could not be said to be "taken" until "in some way presented 
to the court which made the decree appealed from, thereby putting an 
end tp its jurisdiction over the cause, and making it its duty to send 
it to the appellate court," yet that the présentation of the application 
to Judge Sater was a présentation to the court which made the decree 
appealed from. 

But we think the instant case doès not fall within Randall v. Fogel- 
song. In the first place, there is an apparent distinction between sn- 
ing out a writ of error and the taking of an appeal in equity in that the 
former requires an actual issue of the writ and its lodgment with the 
clerk of the court whose judgment is to be reviewed, while the lat- 
ter does not. But, apart from thîs considération, the facts of the prés- 
ent case distinguish it materially from Randall v. Foglesong. While 
there is an apparent conflict in some respects between the statements 
of counsel for plaintiff in error and the findings bf Judge Sater as 
to what occurred before the latter on December 12, 1914, we think 
this conflict is in point of substance less real than apparent. There 
seems no reason to question the good faith of the claim of counsel 
for plaintiff in error as to what took place; nor do we understand 
Judge Sater to raise such question. We are satisfied that on that date 
the papers before referred to as deposited with the clerk of the Dis- 
trict Court, in connection with the proposed bill of exceptions and ex- 
hibits, were presented to Judge Sàter for his ultimate action thereon. 
But we are not satisfied that application was then and there made 
for an immédiate or présent : allowance of writ of error; we are im- 
pressed rather that counsel's idea was to call attention to the papers 
as ready for action, and to request action when the proper time there- 
for should arrive; and we are disposed to conclude that counsel did 
not expect the writ to be actually allowed until the bill of exceptions 
should be settled. This conclusion seems justified by several con- 
sidérations: The usual praçtice was to settle bill before taking out 
writ of error, and more than two months yet remained of the statutory 
period for the issue of writ; du ring this remaining period, not only 
would the clerk's records show that no writ had been issued, but its is- 
sue would naturally come to the attention of coimsel for plaintiiï in 
error, involving, as it did, service of citation and other action. It is 
not at ail strange that Judge Sater does not recall the fact that the 
filing of application for writ of error had been brought to his atten- 
tion ; and in view of the long delay after December 12th it was scarce- 
241 F.— 54 
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ly to be expected that he would recollect what had then occurred con- 
ceming the application for writ of error, and would, without having 
his recollection refreshed, and on his own motion, allow the writ in 
advance of settlement of bill. 

We thus think that plaintiflf in error has failed to show with requi- 
site clearness that it did ail within its power to procure the issuing of 
the writ within the statutory period. In Randall v. Foglesong we ex- 
pressly declined to consider what the effect of the application to ap- 
peal would hâve been, had not appellant "actively and expeditiously 
persisted in his efforts to appeal." 

Thèse considérations constrain us to the conclusion that the writ 
of error was not seasonably sued out, and that the writ and the pro- 
ceedings thereunder must be dismissed. It is therefore unnecessary to 
consider the counter motions of plaintifï in error. 



OHAPMAN et al. v. JAVA PAO. LINB et al. 

{Circuit Gonrt of Appeals, Ninth Circuit. May 7, 1017. Bebearlng Denled 

June 6, 1917.) 

No. 2911. 

1. Evidence <g=s>418— Vabting Writinq — Conteactb or Agent. 

The nile that extrlnslc évidence to show a contract In the name of 
an agent to be that of his principal Is admissible only when the principal 
was undlsclosed does not obtain in the fédéral courts, and the évidence la 
adialaslble whether the contract purports to be that of the agent or is 
made In the name of the 'agent as principal, and whether or not the prin- 
cipal was dlsclosed. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. §S 1722, 1906-1911.1 

2. SHIPPINQ i@=»108 — CONTBACTS FOB TBANSPOBTATION—EKQDISITES— MEETING 

or MiNDS. 

Where plalntlfls, after considérable correspondence wlth défendant 
concernlng the réservation of space in défendants' steamers for the shlp- 
ment of bar iron and steel In which they purported to be acting as agents 
for the P. Company, wrote a letter to défendants without mentioning the 
P. Company by name, but redtlng the varions réservations made and 
asktng that they be confirmed, which was done, if they intended to reserve 
space in thelr indlvldual capadty and for spéculation by selltng It to 
other shlppers, the minds of the contracting parties never met upon such 
understanding, in the absence of a dlsclosure of thelr Intention to défend- 
ants. 

[Ed. Note.— For other cases, see Shlpplng, Cent Dlg. §S 225, 226, 404, 
406-410.] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of Califomia ; Wm. C. Van Fleet, 
Judge. 

Action by J. W. Chapman and another, copartners as Chapman & 
Thompson, against the Java Pacific I^ine and others. Judgment for 
défendants, and plaintiiïs bring error. Aiïirmed. 

The plaintlfls in error were the plaintiffs in the court below. The parties 
herein will be deslgnated plalntifiEs and défendants. The action was brought to 
recover damages for breaeh of a shlpplng contract. The complaint alleged: 

<B=9For other cuei «ea sama toplc & KBY-NUMBSR In ail Kej-Numberad DlsesU & Indexe* 



CHAPMAN V. JAVA PAC. LINE 851 

That prior to January 27, 1916, the plalntiffs had requested the défendants 
to reserve for them space in the steamers of défendants salUng f rom San Fran- 
cisco to Hong Kong and Manlla, during the months of February, March, April, 
May, and June, 1916, aad on that day they wrote to J. D. Spreckels & Bros. 
Comi)any, agent of the Java Padflc Llne, the foUowlng letter: "Gentlemen: 
Beg to acknowledge recelpt of your letter of January 22d, eonflrmlng bookings 
for shipment from San Francisco during Februaty, March and Aprll and 
réservations for May and June. We hâve shown opposite the tonnage booked 
for each month the rates which are to apply and we would appreciate It If 
you would conflrm the same. February shipment, 1110 weight tons, rate $8.00 
per ton of 2000# for bar iron under 30 feet in length, plate Iron and structural 
Steel, no pièce to exceed 4000# in weight, $10.00 per ton of 2000# to Hong 
Kong and Manlla. March shipment, 1000 weight tons, rate $10.00 per ton of 
2000# for bar iron under 30 feet in length, plate iron and structural steel, no 
pièce to exceed 4000# in weight, $12.00 per ton of 2000# to Hong Kong and 
Manlla. Aprll shipment, 1000 weight tons, rate $25.00 per ton of 2000# for 
bar iron under 30 feet In length, plate iron and structural steel, no pièce to 
exceed 4000# in weight, $30.00 per ton of 2000# to Hong Kong and Manlla. 
May shipment, lOOO weight tons, rate to Hong Kong and Manlla to be quoted 
about February 20th. June shipment, 1000 weîght tons, rate to Hong Kong 
and Manlla, to be quoted about March 20th. The above rates apply from shlp*» 
tackle, San Francisco, to shlp's tackle, destination. We would ask that you 
conflrm above bookings, réservations and rates so as to complète our records." 
That on February 12th the plalntiffs rec«lved the foUowing answer: "Gentle- 
men: Referrlng to your letter of January 27th, detalling the space which you 
bave booked or reserved with us for the next few months. We conflrm what 
you hâve written, except that in the month of March we hâve on our books 
reserved for you 300 tons weight for iron bars, plate iron, and structural 
steel. We hâve noted agalnst thls item on our record, space to be increased 
if it is possible for us to accommodate any more of your freight on that 
steamer. The freight rates mentioned in your letter are also hereby con- 
flrmed." 

That the plaintifCs thereupon notlfled the défendants that the réservation of 
300 tons for the month of March was satlsfactory, and requested the défend- 
ants to use their best efforts to increase the space for the month of March. 
That during the month of February, 1916, plalntiffs caused to be shlpped on 
the défendants* steamer, in pursuance of the contract, certain bar iron, for 
which freight was pald $8 per ton. That on February 25 the plalntiffs wrote 
the défendants the following letter: "Gentlemen: B«ferrlng to our letter of 
January 27th and yours of February 12th eonflrmlng booking for shipments 
from San Francisco during the months of February, March and ApriL In 
accordance with the writer's arrangement with Mr. Edwards that we could 
book about 300 tons of measurement on thls booking deducting it from the 
April booking, we bave booked flrm account of Studebaker Bros. Co. of Call- 
fomla, 250 measurement tons of 40 cublc feet for shipment from San Francisco 
to Manlla on S. S. Karimoen seheduled to sali April 22, 1916. Therefore, that 
we may obtain for you as per your request, letter from the shlpper that is to 
forward the shipment, will you please send me by bearer, letter addressed to 
Studebaker Bros. Oo. of Callfomia readlng as foUows: 'Thls conflrms your 
contract for space engagement made with Messrs. Chapman & Thompson for 
account the S. S. Karimoen seheduled to sali about Aprll 22, 1916.' We wlsh 
to furnish you thls letter thls afternoon together with letters coTerlng other 
space." 

That on February 26, 1916, the défendants repudlated the contract, and 
notlfled the plalntiffs that they would not further perform the same, and the 
plalntiffs alleged that they were damaged in the sum of $37,000, in thls, that 
prior to the répudiation of the contract the plalntiffs had offers from various 
persons to purchase from them the rlght to ship bar Iron by the défendant'» 
steamer saillng from San Francisco in March of that year at the rate of $50 
per ton, and other space at $40 per ton, by which they would hâve made a 
profit of $37,000 on thelr contract had the same not been repudlated. 

The answer alleged that on December 2, 1915, the plalntiffs, representlng to 
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défendants tliat they were acting for and on belinlf o( the Paciflc Coast Steel 
Company, booked with the défendants for account of that company space for 
360 tons of Steel to be shipped on the defendant's steamer scheduled to sali 
on February 19,-1&16, and at the same time secured an option for said Pacific 
Coast Steel Company to ship an aggregate of 750 tons, and thereafter, on 
December 3d, conflnned sald option ; that on January 28, 1916, the booking of 
sald 1,110 tons of bar iron- and steel to be shipped on the steamer salling Feb- 
ruary 19, 1916, was duly conflrmedby the Pacific Coast Steel Company, and 
the same was so shipped; that on December 24,. 1915, the plalntiffis, represent- 
Ing themselves to be agents for the Pacific Coast Steel Company, booked with 
the défendants for account of that company 300 tons of bar steel, whleh steel 
was shipped In the month of March, 1916; that similar contracts were made 
on behalf of the steel company for the shlpment <jf iron and steel upon steam- 
ers of the défendants scheduled to sail on April 22 and May 22, 1916, through 
the agency of tbe plaintiffs; that the letter of January 27, 1916, set up in 
the complalnt, was part and parcel of said prlor transactions and correspond- 
ence, and of said contracta, and that the Pacific Coast Steel Company there- 
after disafflrmed the contract of December 30, 1915, and the contract for shlp- 
ment In April, 1916, and the contract for shlpment on May 22, 1916, and In- 
formed the défendants that the plaintiffs were not authorized to enter Into 
sald contracts for or on account of the Paciflc Ooast Steel Company, and 
that the Paciflc Coast Steel Company declined to shlp cargo thereunder ; and 
that on February 29, 1916, the, défendants wrote to the plaintiffs, denying that 
the contract was made with the plainflffs or for their account 

A demurrer to the aflirmativo matter alleged in the answer was overruled, 
and thereafter the cause came on for trial before a Jury, and a.t the conclu- 
sion of the évidence the court directed the jury to retum a verdict for the 
défendants. 

Alfred J. Harwood and Eustace Cullinan, both of San Francisco, 
Cal., for plaintiffs in error. 

Nathan H. Frank and Irving H. Frank, bqth of San Francisco, Cal., 
for défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] It 
is the contention of the plaintiffs that it was error to overrule the de- 
murrer, and error to admit in évidence the correspondence other than 
the letter of January 27, 1916, and the reply thereto, that those two let- 
ters comprised the whole of the contract, and that the légal effect there- 
of could not be varied by proof of other correspondence or conversa- 
tions between the plaintiffs and the défendants and the officers of the 
Pacific Coast Steel Company ; and the plaintiffs invoke the rtde that ail 
letters and conversations leading up to a written contract are merged 
therein, and that the terms of the contract, where tliey are clear and 
unambiguous, cannot be varied by proof of prior communications. 
The plaintiffs were the traffic managers of the Pacific Coast Steel 
Company. It is not denied that in that capacity they acted in ail the 
negotiations with the défendants prior to the letter of January 27, 1916. 
This is not disproved by the fact that on January 22, 1916, in a letter 
introduced by the plaintiffs, the défendants wrote to the plaintiffs stat- 
ing that the space is reserved "in your name." The fact that the space 
was reserved in the name of the plaintiffs is not inconsistent with the 
évidence that they were acting as the trafïic agents of the Steel Com- 
pany. In Ford v. Williams, 21 How. 287, 16 L. Ed. 36, it was said: 
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"Notwithstanding the rule of law that an agreement reduced to wrltlng may 
not be contradicted or varied by paroi, It is well settled that the principal 
may show that the agent who made the contract In hls own name was acting 
for hlm. This proof does not contradict the wrlting; It only explalns the 
transaction." 

But the plaintiffs contend that such évidence is admissible only where 
the principal was undisclosed, and not in cases where, as hère, the prin- 
cipal was known. It is true that some of the state courts hâve so held, 
as in Ferguson v. McBean, 91 Cal. 63, 27 Pac. 518, 14 L,. R. A. 65, a 
case relied, upon by the plaintiflfs. This illogical rule, however, never 
obtained in the fédéral courts, and the state courts hâve generally 
yielded to the more just and e'quitable doctrine that the principal may 
be disclosed whether the contract purports to be that of the agent, or is 
made in the name of the agent as principal, and that it is immaterial 
whether or not the principal was undisclosed. In Byington v. Simpson, 
134 Mass. 169, 45 Am. Rep. 314, Judge Holmes, answering the argu- 
ment that inasmuch as the plaintiffs knew of the existence of a prin- 
cipal before the contract was made, and were contented to accept a 
written agreement which, on its face bound the agent, they must be 
taken to hâve dealt with and to hâve given crédit to the agent alone, 
said: 

•'We are of opinion that the plaintiffs' knowledge does not make thelr case 
any weaker than it would hâve been without it." 

And ia Curran v. HoUand, 141 Cal. 437, 75 Pac 46, the Suprême 

Court of California in effect overruled Ferguson v. McBean, citing 

Reinhard on Agency, § 223, as f oUows : 

"WhUe extrinslc évidence, except in the instances heretofore polnted ont, 
wlU not generally be recelved to vary or contradict the contents of a written 
Instrument, such évidence is always admissible to charge with llability an 
undisclosed principal, or one who, though disclosed Is not named In the in- 
strument." 

In Exchange Bank v. Hubbard, 62 Fed. 112, 10 C. C. A. 295, the 
court said : 

"In order to charge the real principal, It is alwayç compétent. In whatever 
form a paroi or written contract is executed by an agent, to ascertain by 
évidence dehors the instrument who is the principal, whether it purports to be 
the contract of an agent, or is made in the name of the agent as principal ; 
and the real principal may be held, although the other party knew that the 
person who executed as principal was in fact the agent of another." 

Among the cases so holding are NicoU v. Burke, 78 N. Y. 583 ; Ed- 
wards V. Gildemeister, 61 Kan. 141, 59 Pac. 259; Kelly v. Thuey, 143 
Mo. 422, 45 S. W. 300; Stowell v. Eldred, 39 Wis. 626; Barbre v 
Goodale, 28 Or. 465, 38 Pac. 67, 43 Pac. 378; Mitchell v. Land Co. 19 
N. D. 736, 124 N. W. 946; Shenners v. Adams, 46 0kl, 368, 148 Pac. 
1023 ; Flower v. Commercial Trust Co., 223 Fed. 318, 138 C. C. A. 580. 

[2] The évidence to which the plaintiffs excepted shows that the 
letters on which the plaintiffs based their cause of action were two of 
a séries of letters that passed between the plaintiffs and the défendants, 
and between the steel company and the défendants, begiiming with De- 
cember 2, 1915, ail relating to shipments by the Padfic Coast Steel 
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Company of theîr bar iron and steel on the défendants' vessels, and 
ail naming the steel company as the party in interest in Jhe réservations 
for space made and sought to be made. The earlier letters refer to 
shipments to be made in February, 1916. On December 24th four let- 
ters were written by the plaintins to the défendants. They ail con- 
tained the heading "Subject: Booking and Request for Option for 
Space Account Pacific Coast Steel Company." The first letter was for 
space for a shipment by the steel company to be made on March 23d. 
The second and third were for shipments to be made on April 22d. 
The fourth was for a shipment to be made on May 22d. On December 
30, 1915, the plaintiflfs wrote the défendants a letter with the heading 
"Subject: April Space on Account Pacific Coast Steel Company," and 
confirming a conversation whereby space had been booked for ship- 
ment on April 22d, and on the same date they' wrote a letter with the 
heading "Subject: May Option on Account Pacific Coast Steel Com- 
pany," confirming an agreement to ship 1,000 tons of bar iron on May 
22d. The letter of January 10, 1916, is in line with the previous let- 
ters, and confirms the plaintifFs' conversation with défendants concem- 
ing a shipment of 1,000 tons of bar steel on May 22d. On January 2S^ 
1916, the Pacific Coast Steel Company wrote to the défendants con- 
firming the booking of 1,110 tons of bar iron and steel for shipment 
on a vessel to sail February 19th, "in accordance with the booking 
made by Chapman '& Thompson." 

The letter of January 27, 1916, sent by the plaintiflfs to the défend- 
ants, and which the plaintiffs say is a part of their contract, contains 
no mention of the Pacific Coast Steel Company by name. It présents, 
however, a résumé of previous arrangements, as evidenced by the pre- 
ceding correspondence, and aside f rom its contents it is identified with 
the prior correspondence by the allégation of the complaint that prior 
to January 27, 1916, the plaintiffs had requested the défendants to re- 
serve for them space in the steamers of défendants sailing from San" 
Francisco to Hong Kong and Manila during the months of February, 
March, April, May, and June, 1916. It first speaks of the February 
shipment of 1,110 tons, evidently referring to the 360 tons and 750 
tons mentioned in the letters from December 2 to December 10, 1915. 
It next speaks of the March shipment of 1,000 tons, referring thereby 
to the booking made by letter of December 24th, reserving space for 
300 tons and asking for space up to 1,000 tons. Then foUows the réf- 
érence to "April shipment 1,000 tons." This is explained by the pre- 
vious bookings made by two letters of December 24th for 750 and 250 
tons, confirmed by the letter of December 30th. It is unnecessary to 
consider the further contents of the letter of January 27th, for the 
plaintiffs admit that their cause of action is limited to the alleged 
breaches of contract as to the March and April shipments. In brief, 
the whole correspondence shows that from first to last the plaintiffs 
were acting as the trafiic managers of the Pacific Coast Steel Company, 
and that they had no interest in the contracts. In one of their letters 
of December 24, 1915, they claimed that préférence should be given 
the Steel Company over Eastern manufacturers, for the reason that: 

"Our steel Is manufactured at San Francisco, and our only opportunity of 
shlpplng it is via the Unes sailing from this port" 
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The plaintiffs base their claim for damages, not on the refusai of 
the défendants to ship goods for the Pacific Coast Steel Company, or 
goods of their own. They admit that they had no goods to ship. They 
claim damages only for the loss of profits which they might hâve made 
by selling space to other shippers at greatly advanced freight rates. If 
by their letter of January 27th they intcnded to reserve space, not for 
their principal, but in their individual capacity, and for spéculation on 
their own account, they never disclosed that f act to the défendants, and 
the minds of the contracting parties never met upon such an under- 
standing. We are of the opinion that the court below committed no 
error in overruling the demurrer to the ansv^rer, in admitting évidence, 
or in directing the jury to return a verdict for the défendants. 

The judgment is affirmed. 



THE LEONARD J. BUSBY. 

(Circuit Court of Appeals, Second Circuit Aprll 10, 1917.) 

No. 217. 

OOLUSION <g=»105 — OVEETAKING VESSEIS— NEGLIGENT NAVIGATION. 

Firidings made by the trial court, whlch lieard the wltnesses, on con- 
fllcting évidence, that one of two tugs was the overtaklng vessel, and 
was solely In.fault for brlnglng her tow alongside Into collision wlth and 
slnklng the other tug, while attempting to cross under her stem In tlie 
East River, held sustalned by the welght of the évidence. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by- Henry Crew and others, owners 
of the steam tug William F. Reed, against the steam tug Léonard J. 
Busby; the Wright & Cobb L,ighterage & Transportation Company, 
claimant. Decree for libelant, and claimant appeals. Affirmed. 

The District Court adjudged the Léonard J, Busby, as the over- 
taking vessel, solely at fault for sinking the William F. Reed, on the 
afternoon of May 5, 1915, by bringing the starboard corner of the 
scow which she was towing into collision with the stem of the Reed 
and later by bringing the starboard side of the Busby, near the bow, 
into collision with the Reed. The court awarded the damages to the 
Reed, including interest and costs, at $3,756.94. The members of the 
crew were awarded $135 for loss of personal efïects. 

The following is the opinion of Leamed Hand, District Judge, in 
the lower court : 

This case présents a cholce betreeen two versions In the account of a 
«oUIslon which oecurred In the East River about 1,000 feet or 1,500 feet ofC the 
New Tork shore and opposite elther Pler 4 or the Barge Office. ITie Busby 
was a tug of 96 feet water Une, wlth 350 horse power, havlng on her starboard 
hand a light barge In tow of about the same length as she. The Reed was 
a llght tug about 50 feet long, wlth 75 horse power. The Busby was bound 
from Pler 1, North River, to Dow's Stores, Pacific street, Brooklyn; the 
Reed from the coallng pler at Communlpaw to Wallabout Bay. The weather 

4=3For other cases see same topic & KSY-NUMBER In ail Key-Numbered Dlgests & Indexes 



850 241 FEDERAL REPORTEE 

was clear, the tide In the strength of the ebb, tbe tlme 5:30 p. m., May 5, 1915. 
The Keed was further out stream than the Busby, and the contact was be- 
tvveen the sfarboard bow of the barge and the port quarter of the Rééd. The 
first contact threw the Eeed hard to port, and brought her port bow Into con- 
tact with the stern of the Busby, listing her violently to starboard, so that her 
engine room fllled and eventually sank. So far the two versions coïncide. 

The Reed's account is that she was the overtalien vessel, that she held her 
course around the Battery about 1,000 feet off, and when opposite Pier 4 got 
one whistle from the Busby, which, beîng faster, notwithstanding her tow, was 
creeplng up inslde her about 75 feet away. At the time of the blowlng, the 
Busby hardaported to go under the Eeed's stern, but by niiscalculatlon struck 
her about 10 feet forward of her fantall. The Busby's account is that she 
was the overtaken vessel, and was between Governors Island and tlie Battery, 
about 1,500 feet off the New York shore ; that the Reed came up on her star- 
board hand and attempted wlthout signal to eut aeross her bows up the East 
River. The wreck was subsequently found somewhere on a line between 
the north end of Staten Island ferry raek and the oi'dnanee wharf ori Gov- 
ernors Island ; the Reed puttlng it about 800 feet froiu the New York shore, 
and the Busby about the same distance from the Governors Island shore. 

The différence between the two locations is about 80O feet 

Very much dépends in this case upon the place where the collision actually 
occurred, because, if It was where the Reed says, it is highly improliable tiiaf 
she tried to eut aeross the Busby's bows, and highly probable that the Busby, 
whicli had reached the proper place to port and liear away aeross the tide to 
Pacific Street, sliould bave tried to go under the Reed's stern. If, ou tbe 
other hand, the collision occurred between the ordnance wharf and the Barge 
Office, nearer Governors Island than. New York, it is highly improbable that 
the Busby should hâve ported at ail, and reasonably probable that the Reed, 
if bvertaking should bave tried to cross her bows. The testimony, as usual, 
présents a hopeless confllct in observation, even that of the disinterested wit- 
nesses. It nnist be remembered for the erews, nevertheless, that there is a 
genuine delusion which accounts for much arising from the instinctive haliit 
of attributing ail the relative motion of two inoving bodies to the body being 
observed, and of supposlng the spectator to be himself stlH. ïhus the erew 
of the Busby might well tbink their own sheer to starboard was an effort of 
the Reed to eut their bows, and the crew of the Reed that their sheer to port 
was an effort of the Busby to go under their stern. 1 confess that the testi- 
mony as to which was the overtaking vessel seems more diflicult to harmonizc» 
upon that theory. 

I believe the collision to bave happened about where the Reed says, for the 
foltowing reasons: The tug was well out in the stream, far enough to get 
much of the force of the ebb which runs at that i)lace in midchannel at about 
2 miles an hour. The deckhand of the Reed who was at the wheel, says that 
she floated' for 10 minutes after she was struck, and lie is not contradioted, ex- 
cept by the master of the Busby, who says she sank "pretty uearly imniediately." 
This conclusion, itself rather vague, is, however, checked by a subséquent bit 
of bis own testimony, which seems to me to be more likely to be accurate. lie 
passed the spot some days later, and then found a derrick, which raised 
the tug, anchored at a point 2,200 feet or 2,300 feet from tbe place of collision. 
Now, we know that the derrick was anchored only once, and that after tbe 
tug had been loc-ated, and then direetly over where she was found. It is not 
likely that the Busby's eaptain should bave mbstaken tbe derrick for a barge, 
which was anchored In several places until the tug was located. The range 
of this location ail parties agrée upon, but about the spot upon the range they 
differ. I can only say generally that it was not far from the eenter of the 
channel on that Une; the channel it,self being about 2,300 feet or 2,400 feet 
wide. If the master of the Busby was right, the collision was at ieagt 2,000 
feet upstream from this point, which would be a little more than the distance 
the tug would float in 10 minutes on the full ebb. A point 800 feet or 1,000 
feçt off Pier 4 is not much over 1,000 feet from the place where the tug was 
found. Thus, even assuming that the tug floated only 5 minutes, and was 
found, not 2,200 feet, but 1,100 feet from the collision, we must place the 
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■collision up the East River and about where tlie Reed says. In order to place 
It where the Busby says, we niust suppose that It sank at once, which con- 
tradicts ail the testimony, except the Busby's master's phrase, "pretty nearly 
Immediately," just consldered. I do not believe she floated for 10 minutes, or 
over 2,200 feet, but I do believe she floated for a little while. This Is borne 
out further by the testimony of at least one of the Busby's witnesses, who 
swore that they reseued the Reed's master from the top of the pilot house, 
showing that he had at least time to elamber up there, and dld not hâve to 
jump at once for his life. I think the tug probably floated for 3 or 4 minutes 
to the Southwest on the ebb. 

Further considérations move me to place the collision as the Reed says. 
She was bound for Wallabout against the ebb, and would hâve eut the Battery 
as close as safe, and perhaps doser; else she would hâve to make a wlder 
swing with the whole force of the ebb on her port bovi^. She gave enough 
space for shipping to pass her port to port coming down, but I can see no 
reason why her course should hâve sagged so far to the southward as the posi- 
tion ascribed to the collision by the Busby required. We may assume she 
would clioose as short a distance as was compatible with safety under those 
conditions. 

Coming now to the Busby, a similar reasonlng obtains. The course she 
says she took would give her the full force of the ebb between Governors 
Island and the Battery, and would require her to cross it when she got Into 
the Butternillk Channel current. Crossing it would involve heading up into It 
and being carried down by it. If, on the other hand, she followed the route 
implied by the Reed's version, she woùld hold a course around the Battery 
untll she got about to Pler 4, when, by porting, she could take advantage of the 
ebb to carry her down as she crossed till she reached Pacitic street. She must 
breast the ebb then only until she ported, and even so probably with percepti- 
bly less strength of tide if only 800 feet ofE shore than in midstream. Her 
master gave no compréhensible statement of reasons for not adopting this 
route. 

The combination of ail thèse reasons makes me accept the Reed's location of 
the collision. As to the Busby's impartial vi'itnesses, the policeman was cer- 
tainly not clear, because he placed the barge on the Busby's wrong side. The 
two ticket "runners" did not see tl;ie collision; possibly they did see tiie tug 
as she floated back till she sank. 

The relative speeds of the vessels it Is Impossible to détermine, except to say 
that the Busby should bave been quite able, with one empty barge, to ex- 
ceed the speed of the smaller tug. The testimony as to this fact is, if taken 
alone, so wholly in conflict that it Is impossible to form any reasonably safe 
conclusion. 

One thing further seems to me not insignlticant. The Busby did blow one 
whlstle. She says it was to a tow coming down the East Kiver at Pier 8 or 9, 
which is way up at Old Slip. At the time, by her ovvn statement, she was to 
the westward of the ordnance dock and nearer the Governors Island shore. Of 
course such a story is absurd, as absurd as the explanation of the tug's being 
(Irawn in by suction. It seems to me that this coiiceded whistle, so stupidly 
oxplained, lends further color to the explanation of the Reed that the Busby 
was coming up behind, and meant to port and bear away from Brooklyn, At 
least no other tenable explanation is ofCered. 

I flnd the Busby at fault, and the Reed not at fault. A decree wlU be en- 
tered to that efCect. 

Foley & Martin, o£ New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellant. 

Macklin, Brown & Purdy, of New York City (William F. Purdy, 
of New York City, of counsel), for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The crucial questions hère are questions of 
fact which were carefully considered by Judge L,eamed Hand after 
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having seen and heard the witnesses. We see no reason to differ with 
him, but even if we did do so, we would hesitate to reverse his findings 
unless fully convinced that he was wrong. In the présent case we 
think the weight of évidence is clearly to the efïect that the Busby and 
not the Reed is responsible for the coUision. 
The decree is affirmed with costs. 



GALLtrP V. HULING et al. 

(Carcult Court of Appeals, Fifth Circuit April 28, 1917.) 

No. 3045. 

1. Htjsband and Wife <S=>267(8) — Commukitt Phoperty — Convetance — In- 

nocent PUBCnASEBS. 

Tliough land conveyed to a married man in 1838 was deemed to be 
commùnlty property under the laws of Texas, and though the chlldren of 
the wife inherited her interest, where the apparent légal title to ail the 
land was in the husband, an innocent purchaser for value from the hus- 
band would be protected against the clalms of the wife's heirs. 

[Ed. Note. — For other cases, see Husband and Wife, Cent Dig. §§ 896, 
934.] 

2. HUBBAND AND WlPE <S=»267(8) COMMtTNITY PBOPEETT CONVETANOE IN- 

NOCENT PUBCHASERS. 

A œere quitclaim or transfer of a chance of title will not proteet a 
purchaser of commùnlty land from the husband, under the rules for the 
protection of Innocent purchasers. 

[Ed. Note. — For other cases, see Husband and Wife, Cent Dig. |§ 896, 
934.] 

3. Vendor and Pubchasbb <g=>224 — Bona FIde Pubchaseb — Natdbb of In- 

strument. 

A deed conveying ail of the grantor's title, interest, and estate in a tract 
of land known as the headright of L., naniely, the lower or southern half 
of such league of land, and the northeastern quarter thereof, coûtain- 
ing 3,321 acres, to hâve and to hold "the said 3,321 acres," and containing 
a gênerai warranty binding the grantors to défend the land, was not a 
mère quitclaim, notwithstanding the use of the words "title" and "inter- 
est," and the grantee was entitled to the protection accorded innocent 
purchasers. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dig. §§ 
469^73.] 

In Error to the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Suit by Thomas B. Huling and others against David L. GaHup. 
Judgment for. plcdntiffs, and défendant brings error. Reversed and 
remanded. 

Ballinger Mills, of Galveston, Tex. (Terry, Cavin & Mills, of Gai- 
veston, Tex., on the brief), for plaintiff in error. 

T. L. Poster, E. E. Townes, R. E. Hardwicke, and Léon Sonfield, 
ail of Beaumont, Tex., and John Dowell, of Houston, Tex., for de- 
fendants in error. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

®=s>For other cases see aame topic & KEY-NUMBER In aU Key-Niimbered Dlgests & Indexea 
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BATTS, Circuit Judge. January 22, 1838, William and Sarah 
Lakey conveyed to Thomas B. Huling land in Texas by an instrument, 
from whicii is the following: 

"Do grant, bargain, sell, allen, convey, conflrm, quîtclaim unto Thomas B. 
Huling, of the county of Jasper, town of Zavalla, and Republlc aforesald, hia 
heirs, executors, admlnistrators, and assigns, ail of our rlght, title, Interest, 
and estate of our helrs, executors, admlnistrators, and assigns in and to a 
certain tract or parcel of land out of our headright in land lying and being 
situated on the Aylsh Bayou, being a part of a league of land being three- 
fourths of a league, being the lower half of said league, taking one-half front 
on said Bayou and one-fourth lying on the baek part of the upper half of said 
league, making thirty-three hundred and twenty-one (3,321) acres English 
raeasnre, being three-fourths of said league obtained from G. A. Nixon as 
■commissioner for Zavalla Colony and the Mexlcan govemment." 

At the date of the exécution of the deed, Thomas B. Huling was 
married to Sarali Huling. After the death of Sarah Huling, Thomas 
B. Huling and Elizabeth Huling, then his wife, executed the follow- 
ing deed, dated July 20, 1846: 

"State of Texas, County of Jasper. 

"Know ail men by thèse présents, that we, Thomas B. Huling and Elizabeth 
Huling, of the county and state aforesaid, for and in considération of the 
sum of two thousand flve hundred dollars good and lawful money in hand 
paid by James S. Bspey and A. M. Piper, of the city of Harrlsburg, county 
of Dauphin, state of Pennsylvania, the receipt whereof is hereby acknowledged, 
hâve granted, bargained, released, aliened, and conveyed, and by thèse présents 
do grant, bargain, release, alien, and convey, unto the said James S. Espey and 
said A. M. Piper, their heirs or assigns, ail of the tltle, interest, and estate 
of ourselves, heirs, and assigns In and to the following described tract or par- 
cel of land, situated in the state of Texas, county of San Augustine, on a 
stream called the Ayish Bayou, on the waters of the Angelina, and known as 
the headright league of William Lakey, granted to said Lakey by the Mexlcan 
government as a colonist, and on land said Lakey now résides, namely, the 
lower or southem half of said league of land and the northeastem quarter of 
said land, containing thirty-three hundred and twenty-one acres, more or 
less, English measure, and by said Lakey conveyed to me in deed recorded 
March, 1840, in said county of San Augustine, the Unes and Iwundarles of 
which are'fully set forth in the county surveyor's office in the said county of 
San Augustine and In the Spanlsh grant to the same, to hâve and to hold the 
said thirty-three hundred and twenty-one acres of land as hereln set forth, 
namely, the lower half and northeastem quarter of said Lakey league, to the 
said James Espey and A. M. Piper, their helrs and assigns, with ail the 
privilèges and appurtenances thereunto belonging from us, the said Thomas B. 
and Elizal)eth Huling, our heirs and assigns, forever, and do hereby warrant 
and défend said land to said James S. Esijey and A. M. Piper from our- 
selves, heirs or assigns, and each and every person claimlng the same. 

"In testimony whereof we hereunto set our hands and scrawls by way of 
seals this 20th day of July, Anno Dominl eighteen hundred and forty-slx. 

"Thos. B. Huling. [Seal.] 



"In présence of Thos. H. Bspy. 
"H. Williams." 



"Elizabeth Huling. [Seal.]" 



The plaintiff in error holds under thîs instrument, and défends a 
suit brought by the heirs of the first wife of Thomas B. Huling for 
one-half of the land. Under the direction of the court, the jury re- 
turned a verdict for the plaintiflfs, and judgment was accordingly en- 
tered. 
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[1, 2] Under the laws o£ Texas the land was "deemed to be" com- 
munity property of Thomas B. Huling and his first wife. Upon her 
death her children niherited her interest in the commnnity estate, name- 
ly, one-half. The apparent légal title to ail the land, however, was in 
Thomas B. Huling, and an innocent purchaser for value from him will 
be protected. If the deed from Huling is a mère quitclaim — a mère 
transfer of a "chance of title" — his grantee or transférée will hâve se- 
cured ail the instrument purported to convey to him, and is net in 
position to invoke the rules for the protection of innocent purchasers. 
If the deed is a quitclaim, transferring a chance of title, as distinguish- 
ed from a conveyance of the land, the judgment is correct. If the deed 
conveys land as distinguished from a mère chance of title, the judg- 
ment should be reversed and rendered in behalf of plaintiff in error for 
so much of the land as is claimed by him. 

[3] The deed, in apt language, conveys the south half and the north- 
east quarter of the William Lakey league. It undertakes to convey ail 
the title, interest, and estate which the grantors had in the William 
Lakey league, and then defines what that title, interest, and estate was. 
Eliminating unessential parts, the description of the property conveyed 
is: 

"Ail of the title, interest, and estate of ourselves • • • in and to the 
* * • tract * * • of land situated in the * • • county of San 
Augustine, on a stream called the Ayish Bayou, » • • and known as the 
headright • * * of William Lakey, » * • namely, the lower or south- 
ern half of said league of land, and the northeastern quaiter of said land, 
containing thirty-three hundred and twenty-one acres, more or less." 

Still further eliminating unnecessarv words, the description would 
be: 

"Ail the estate of ourselves in the headright of Wlllium Lakey, vlz. the 
southern half and northeastern quarter." 

The language is not that now ordinarily used, and doubtless arises 
from the adaptation of the phraseology bf the deed vmder which Hul- 
ing held. That it includes two words, "title" and "interest," which 
are frequently used in quitclaim. deeds, is not more signlficant than 
the omission of the words "right" and "claim" in connection with which 
they usually appear, and is less suggestive than the absence of the 
word "quitclaim," which is ordinarily the distinctive verb when a 
"chance of title" is transferred. But it is unprofitable to consider diffi- 
culties that do not exist. The meaning of the language is clear. If 
there were ambiguity in the description, and doubt whether land was 
intended to be conveyed, référence would be made to the habendum 
clause, where, instead of using a generalization, as "premises," the 
language is: 

"The said thirty-thrce hundred and twenty-one acres of land as herein set 
forth, namelj- the lower half and northeastern quarter of said Lakey league." 

Again, the gênerai warranty binds the grantors to "défend said 
land" 

Ttie judgment of the lower court is reversed, and the cause re- 
manded for judgment consistent herewith. 
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NATIONAL STEAM NAV. CO.. LIMITED, OF GKEKCE, v. INTERNATION- 
AL PAPER CO. 

(Circuit Court of Appeals, Second Circuit. Marcli 13, 1917.) 

No. 204. 

Shipping <g=>145 — Freigiit — When Eaened— Requirement or Prepatment — 
"Due in Full." 

Respondent shipped goods on libclant's steamer under the terms of tlie 
carrier's bills of lading, which were well known to it, and wliicli pro- 
vided that "it is hereby expressly agreed that the freigiit, » • * hav- 
ing been prepaid by tlie sbipper, became wbolly due, and belonged abso- 
lutely to tb(! steamer, witliout recovery, on receipt of tbe goods into the 
custody of said steamer, sbip lost or not lost" ; aiso that "freight to be 
paid, if payable by shippers, is due in full on signing of hilis of lading" ; 
also that "tbe freight prepaid wlll not be returned, goods lost or not lost." 
The steamer sailed on the 16th of the montb, the bill of lading was signed 
by the carrier, and ou the ISth respondent was requested to pay tlio 
freight, which it promised to do. It was afterward learned that on the 
17th fire had broken out on the steamer, whicli later caused the loss of 
both ship and cargo. IJeld, that the intention that the freight should be 
paid, goods lost or not lost, was prominent throughout the bill of lading, 
that in tbe provision that the freight should be "due in full on signing the 
bill of lading" the-words "due in fuU" did not mean that the obligation 
to pay then first arose, and that the signing was a condition précèdent to 
libelant's riglit, but had référence to a previously e.Kisting obligation, 
which then became payable, and that lihelant was entitled to recover tne 
freight, whether or not the bill of lading was signed before the fire started. 

[Ed. Note. — For other cases, see Shipping, Cent. I)ig. §§ 226, 502^505.) 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admirait}' by the National Steam Navigation Company, Lim- 
ited, of Greece, against the International Paper Company. Decree for 
lihelant, and respondent appeals. Affirmed. 

Harrington, Bigham & Englar and Oscar R. Houston, ail of New 
York City, for appel lant. 

Kirlin, Woolsey & Hickox, of New York City (John M. Woolsey, of 
New York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. August 30, 1915, the Paper Company enter- 
ed into an agreement with the Steamship Company to shi]j paper on 
its steamer Athenai, to be carried to Pirœus under the ternis of the 
carrier's bill of lading, which were well known to the shipper, and to 
prepay the freight in New York. The carrier furnished its bills of lad- 
ing to the shipper.which it filled out and delivered to the carrier Sep- 
tember 15th for signature. September 16th the steamer sailed. Sep- 
lember 18th the carrier called up the shipper on the téléphone, request- 
ing it to take up the bills of lading and pay the freight, which it promis- 
ed to do. It was subsequently learned that on the 17th, when one day 
out, fîre was discovered in two of the holds and that on September 
19th, the ship and cargo were abandoned and became a total loss. 

The bills of lading contained the following provisions : 

Ê=>For other cases see same topic & KEY-NUMBER in al] Key-Numbered Dlgests & Indexe» 
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"It is hereby expressiy agreed thiit the frelght and prlmage (as per margin), 
having been prepald by the shlppers, became whoUy due, and belonged abso- 
lutely to the steamer, wlthout recovery, upon the recelpt of the goods into the 
<mstody of said steamer, ship lost or net lost. 

'•10. * • » Freight to be pald, if payable by shlpi)ers, is due in full on 
signing of the bills of lading; if payable by consignées, on arrivai of the 
goods at the port of discharge ; settlement in either case to be made in 
exchange for bill of lading or dellvery order. 

"11. Also that the frelght prepaid will not be returned, goods lost or not 
lost." 

The shippers having refused to pay the freight, this libel was filed to 
recover it, and Judge Hough entered a decree in favor of the libelant 
for the full amount. 

The English cases on the subject of prepaid freight do not express 
the law of this country. Hcre prepaid freight, in the absence of an 
agreement to the contrary, must be returned to the shipper, if the goods 
do not arrive, and in such case the shipowner cannot recover it of the 
shipper, if not actually prepaid. For this we hâve the high authority 
of Chancellor Kent in Watson v. Duykinck, 3 Johns. (N. Y.) 335 
(1808); Griggs v. Austin, 3 Pick. (Mass.) 20. 15 Am. Dec. 175 (1825) : 
of Mr. Justice Story in Pitman v. Hooper, 3 Sumn. 50, Fed. Cas. No. 
11,185 (1837)"; Phelps v. Williamson, 5 Sandf. '(N. Y.) 578 (1852); 
Benner v. Insurance Co., 6 Allen (Mass.) 222 (18631 ; of the Suprême 
Court in The Kimball, 3 Wall. 37, 18 L. Ed. 50 (1865) ; and finally of 
our own décision in Burn Line, Ltd., v. Steamship Co., 162 Fed. 298, 89 
C. C. A. 278. To the same efifect is the law of the Continent. 

The law of England, on the contrary, is that freight prepaid by 
agreement cannot be recovered by the shipper, and can be recovered by 
the shipowner in case of the loss of the goods. In Byrne v. Schiller, 
1 Aspinall, Mar. Law Cases, N. S. 111, the Court of Exchequer Cham- 
ber, while admitting that the law of England on this point was unsatis- 
factory in principle and unsupported by authority in other countries, 
held it to be too strongly establiiîhed to be departed from. 

The shippers cite the case of Smith v. Pyman, 7 Aspinall, Mar. Law 
Cases, N. S. 7, which was an exception to the English rule, because the 
language of the charter was that the freight was to be prepaid "if re- 
quired." There was to be a déduction for insurance. The Cpurt of 
Appeal held that this was an option to the shipowner, which he could 
not exercise after the ship was lost, because then no freight was re- 
coverable at ail, and the shipper could not insure it. In the présent 
case there was no option. The freight was due absolutely, either when 
the goods were on board or when the bill of lading was signed. 

The carrier relies on Oriental Steamship Co. v. Tylor, Id. 377, in 
which one-third of the freight was payable on signing the bill of lad- 
ing, and the ship sank before the bill was signed. The Court of Ap- 
peal held that the delay in signing was due to the fault of the charterer 
in not presenting the bill seasonably, as he was under an implied obli- 
gation to do, and that therefore he was liable to the carrier, not foi* 
freight, but in damages measured by the advance freight. The signing 
of the bill of lading was treated as a condition précèdent to the right 
to freight. 

In the présent case it is said tliat, freight not being due until the bills 
of lading were signed, none can be collected, in the absence of proof 
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that they were sîgned before the fire broke out which caused their loss. 
The obligation of the ship to carry, and of the shipper to pay for the 
carriage, accrues when the goods are delivered to the ship. The 
spécial terms as to how much and how and when freight is to be paid 
are fixed by the bill of lading. It is a matter of construction in each 
case. 

In this particular bill the intention that freight is payable, goods lost 
or not lost, is prominent throughout. One clause provides that, when 
paid, it is paid as "wholly due" when the goods went aboard. The im- 
portant clause, however, is the one making freight to be prepaid by the 
shipper "due in full on signing the bill of lading." Does the word 
"due" mean that the obligation to pay then first arises, and that signing 
is a condition précèdent of the carrier's right, or does it mean that the 
freight previously due is then payable ? The carrier makes the former 
contention. The parties cannot hâve intended to make the obligation 
to pay dépend upon the mère act of signing. It must then and there 
be communicated to the shipper. If "due" is to be understood as being 
then first due, the bill of lading must be tendered to the shipper when 
it is signed. It cannot be so tendered after the goods are lost because 
then no freight is payable. Upon this construction it follows that in 
this case no freight was due, because when the bill of lading was ten- 
dered the goods were involved in the fire which caused their total de- 
struction, and the libel should hâve been dismissed. 

If, on the other hand, "due in fuU" means payable in full of a pre- 
viously existing obligation, then it makes no différence whether the bill 
of lading is signed before or after the goods are lost. This is consist- 
ent with the primary intention, that runs through the whole bill of lad- 
ing, that ail risk of loss of the ship and goods is on the shipper, and 
with the clause that prepaid freight was wholly due, and belonged to 
the steamer upon receipt of the goods, ship lost or not lost. We so 
construe this bill of lading. 

Of course no action to recover the freight would be maintainable, 
without proof that the bills of lading had been signed and tendered to 
the shipper. Océan Steamship Co., Ltd., v. United States Steel IVod- 

ucts Co., 239 Fed. 823, C. C. A. . But this had been donc, as 

pointed out, September 18th, before suit was begun. 

Decree affirmed, with interest and costs. 



THE LONTDON. 

(Circuit Court of Appeals, Third Circuit. Aprll 26, 1917.) 

No. 2224. 

Seamen ®=»24 — Waqes — Part Payment at Intebmediate Pobts — Construc- 
tion OF Statute. 

Under Seamen's Act March 4, 1915, e. 153, § 4, 38 Stat 1165 (Conap. St. 
1916, § 8322), which provides that at every port where a vessel, after the 
voyage has been couunenced, shall load or deliver cargo before the voy- 
age la ended, a searuan shall be entltled to payintent of "one-half part of 
the wages which he shall hâve theu earned," agalnst the one-half part 

<g3:»For other cases eee Bame topic & KEY-NUMBER in ail Key-Numbered DlgeBts & Indexer 
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which he can then demand there must be charged ail prlor payments he 
has received. 

[Ed. Note.— For other cases, see Seamîen, Cent Dlg. §§ 123-128.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in admiralty by Jacob Nellemenn and Michael Jorgensen 
against the steamship London; Christian Larsen, master. Decree 
for respondent, and libelants appeal. Dismissed. 

For opinion below, see 238 Fed. 645. 

D. E. Finley, Jr., and Joseph Hill Brinton, both of Philadelphia, 
Pa., for appellants. 

Howard H. Yocum and Bruce A. Metzger, both of Philadelphia, 
Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Jacob Nelle- 
menn and Michael Jorgensen filed a libel against the steamship Lon- 
don for wages as firemen. On hearing, the court below, in an opin- 
ion reported in 238 Fed. 645, held they had shown no cause of ac- 
tion. From a decree dismissing the libel, this appeal was taken. 

The case was heard on an agreed statemént of facts, which showed 
that the wages then earned by Nellemenn as fireman when the London 
arrived at the port of Philadelphia, a port of call in the voyage for 
which Nellemenn had contracted, were $60.48. On account of such 
then earned wages Nellemenn had been already paid $37.53, thus leav- 
ing $22.95 in the hands of the master when the vessel reached Phila- 
delphia. On arriving there, Nellemenn demanded that one-half of 
said $22.95, to wit, $11.47, be paid him. If this demand had been 
complied with, the net resuit would hâve been that Nellemenn would 
hâve received $49 or approximately five-sixths of the wages he had 
earned up to that time, and the London would hâve retained $10.48, 
approximately one-sixth of the wages he had earned up to that time. 

Such being the facts, the question hère involved is whether Nelle- 
menn's demand was justified by section 4 of the act of Congress of 
March 4, 1915, quoted in the margin.^ That act provides for the 

1 "Every seaman on a vessel of the United States shall be entitled to re- 
ceive on demand from the master of the vessel to which he belongs one-hfllf 
part of the wages which he shnll hâve then earned at every port where such 
vessel, after the voyage has been conimenced, shall load or deliver cargo be- 
fore the voyage is ended and ail stipulations in the contraet to the contrary 
shall be void: Provided, such a demand shall not be made before the expira- 
tion of, nor oftener than once in five days. Any fallure on the part of the 
master to comply with this demand shall release the seaman from his contraet 
and he shall be entitled to full payment of wagos earned. And when the 
voyage is ended every such seaman shall be entitled to the remalnder of the 
wages which shall then be due him, as provided in- section forty-five hundred 
and twenty-nine of the Revised Statutes: Provided further, that notwithstand- 
ing any release signed by any seaman under section forty-flve hundred and 
fifty-two of the Eevised Statutes any court having jurlsdiction may upon 
good cause shown set aside suoh release and t^ke such action as justice shall 
require: And provided further, that this section shall apply to seamen on 
foreign vessels while in harbors of the United States, and the courts of the 
United States shall be open to such seamen for its euforcement." 
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payment, during the voyage, at times and places therein specified, of 
certain parts of the seamen's then earned wages. The basis of pay- 
ment provided by the statute is "the wages which he shall hâve then 
earned" ; the proportion payable is "one-half part of the wages which 
he shall hâve then earned" ; the time of payment, "at every port where 
such vessel, after the voyage has been commenced, shall load or de- 
liver cargo before the voyage is ended." Considering this statute as 
a whole and thèse several provisions separately, and taking the words 
used in their common and ordinary meaning, we construe it to 
mean that, when a vessel arrives at any port of loading, or dis- 
charge, the seaman is then entitled to be paid one-half of the wages 
he has up to that time earned, and that against such one-half, which he 
can demand, there must be charged ail prior payments he has received. 
We think this is the plain, workable, and équitable construction of the 
act. 

In adopting half payment to the seaman during the voyage and half 
rétention by the ship until the voyage was over, Congress gave a sub- 
stantial portion of earned wages to the seaman while he was eaming 
them, and retained a substantial portion of the earned wages in the 
hands of the master as security that the seaman would stick by the 
ship until the voyage, for which both ship and seaman had contracted, 
was ended. This half and half division of wages earned to any time 
when payment is to be made is workable, is équitable, and is clearly 
stated in the act, and to our mind was what Congress had in view in 
the statute. 

It folio ws from this that, when Nellemenn made his demand at 
Philadelphia, he had already been then overpaid the statutory one- 
half of the wages he had then earned. He was not, therefore, enti- 
tled to demand any further payment at that time, and, as he then un- 
warrantably deserted the ship, he forfeited the wages then unpaid, 
and the libel of himself and his fellow libelant, who made a like un- 
warranted demand, will be dismissed at their cost. 
241 F.— 55 
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VACHON & STERLING v. NORTHEBN NAV. CO. 

(Circuit Court of Appeals, Mnth Circuit May T, 191T.) 

No. 2870. 

Account Stated <©=s>3 — Subject-Matteb — TJnliqtjidated Damages. 

Where défendant contracted to transport merchandise for plaintiffs, but 
falled to deliver a part thereof, and the parties made a settlemént and 
adjustment of the amount of damages growing out of tlie breach of con- 
tract, and défendant then promlsed to pay the amount of the loss so ascer- 
tained, there was an account stated, slnce, concedlng the rule to be tUat 
unliquidated damages cannot be made the basls of a stated account, when 
the damages are unascertalnable by any definlte rule, défendant was Uable 
for thè value of the merchandise, less transportation charges, and the as- 
certainment of the damages Involved merely a matter of computation ; 
the values and charges belng necessarlly agreed upon in maUlng the ad- 
justment. 

[Ed. Note. — For other cases, see Account Stated, Cent. Dlg.,§ 13.] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; Chas. E. Bunnell, Judge. 

Action by Vachon & Sterhng, , a copartnership composed of Peter 
Vachon and J. S. Sterling, against the Northern Navigation Company. 
Judgment for défendant, and plaintiffs bring error. Reversed and re- 
manded, with directions. 

Herman Weinberger, of San Francisco, Cal., and T. A. Marquam 
and Louis K. Pratt, both of Fairbanks, Alaska, for plaintiffs in error. 

Thomas A. McGowan, John A. Clark, and John Knox Brown, ail 
of Fairbanks, Alaska, and Lloyd S. Ackerman, of San Francisco, Cal., 
for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The only question in this case is whether 
or not the amended complaint states a cause of action — the court bc- 
low having sustained a demurrer thereto and dismissed it. 

Passing the formai allégations, the complaint as amended allèges, 
in its first count, in substance, that in March, 1907, the plaintiffs con- 
tracted with the Northern Commercial Company to transport for them 
1,500 tons of merchandise from Seattle, Wash., to Chena, Alaska, by 
an all-water route, which contract was afterwards assigned by the 
Commercial Company to, and taken over by, the défendant Northern 
Navigation Company with the consent of the plaintiffs, the Navigation 
Company undertaking to carry out the terms of the contract ; that at 
the close of the open season of 1907 a controversy arose between the 
plaintiffs and the défendant concerning its failure to deliver to the 
plaintiffs a part of the merchandise, which was adjusted on or about 
July 6, 1908, at Fairbanks, "and an account was stated between the 
plaintiffs and défendant concerning such adjustment for loss of mer- 

Ê=)For othfir cases see same tODlc & KBY-NUMBER In ail Key-Numbered Disests & Indexe» 
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chandise, by which a balance of $853.99 was found to be due" the 
plaintiffs, which sum the défendant then and thereby agreed to pay. 

The second count, after making similar allégations in respect to the 
original contract and its assignment to the défendant, allèges that at 
the close of the open season of 1907 a controversy arose between the 
same parties conceming the failure of the défendant to deliver to the 
plaintiflfs a part of the merchandise, which controversy at some time 
between March 16 and April 15, 1908, at Fairbanks, was adjusted, 
"and an account was stated between plaintiffs and défendant concem- 
ing the same, by which a balance of $677.82 was found to be due" the 
plaintiffs, which the défendant theii and thereby agreed to pay. 

The prayer is for judgment for the respective amounts, with inter- 
est, and for costs. The contention on behalf of the défendant in er- 
ror is (and it is said to hâve been the ground of the court's ruling) that 
a claim for unliquidated damages cannot be made the basis of a stated 
account. 

Conceding such to be the rule in cases of unliquidated damages, 
vvhere the damages are unascertainable by any definite rule and are 
not settled and agreed upon by the parties, where, as hère, the claim 
was for damages for nondelivery of parts of the merchandise by the 
carrier which it agreed to transport and deliver, and where the par- 
ties themselves adjusted the loss and ascertained the respective 
amounts due the plaintiffs from the défendant by reason thereof, and 
the défendant thereupon agreed to pay the respective amounts so as- 
certained, we do not understand the rule to apply, and can see no 
sound reason why it should. 

Taking the allégations to be true, as of course we must as the case 
is presented, the défendant was, under the well-established law, lia- 
ble to the plaintiffs for tlie value of those portions of the merchandise, 
at the place of delivery, which it failed to deliver, less the transporta- 
tion charges, the ascertainment of which amounts involved merely a 
matter of computation — the values and charges being necessarily 
agreed upon in making the adjustment and ascertaining the amount of 
the indebtedness. 

Counsel for the défendant in error say in their brief : 

"The complaint In the case at bar does not allège that an agreement to pay 
a stipulated amount was reached between the parties as to the amount due to 
the plaintiffs In error by the défendant in error, so as to make a new con- 
tract. The allégation of the complaint Is that an account "was stated,' by 
vlrtue whereof the sum of $853.99 on the first count and $677.82 on the second 
count was found to be due" 

— omitting the express allégation of each count of the complaint read- 
ing, "Which said sum the défendant then and thereby agreed to pay." 
There is the "new contract" of which counsel speaks. 
In 1 Ruling Case Law, p. 212, the rule is thus stated: 

"The basis of recovery on an account stated is a promise to pay money, and 
the promise must be to pay a single sum, whether this conslsts of a single 
item in a unilatéral account, or is a totality of ail Items admitted to be correct 
in such account, or Is the balance remaining after the mutual application in 
payment of each other of such Items in counter accounts as are mutually ad- 
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mitteâ to be correct. But while the promise to pay may be an express promise, 
that is ordinarily unnecessary, because an account stated is an acknowledg- 
ment of an existing condition ot llablllty between the parties, and from such 
acknowledgment ttie law implies a promise to pay whatever balance Is thua 
acknowledged to be due. A new and Independent cause of action arlses from 
the agreement, and therefore a légal obligation Is established. Irrespective of 
the items or constituents of the previous ground of llablllty. The balance stat- 
ed is a liquidated debt, as bindlng as If evldenced by a note, bill, or bond." 

See, also, Id. p. 208, where ît is said : 

"Since an account stated implies some previous Indebtedness, It follows 
that an account cannot be stated on unllquldated damages, inasmuch as they 
cannot be considered a subsistlng debt; and thls applies to damages for 
breach of a eontract, where there bas been no actual settlement or adjustment 
between the parties." 

In the présent case, according to the allégations of the amended 
complaint, there was such actual settlement and adjustment between 
the parties of the amount of damages growing out of the alleged 
breach of the eontract, and an express promise on the part of the car- 
rier to pay the amounts of the loss so ascertained. We think it need- 
less to cite other authorities. 

The judgment is reversed, and the cause remanded, with directions 
to the court below to overrule the demtu-rer to the amended complaint. 



NASH et al. V. BRITTAN, 

(Circuit Court of Appeals, First Circuit. April 23, 1917.) 

No. 1255. 

Bankettptct <©=»340 — ^Peovable Claims— Findings bt Refeeee. 

Findings of fact by a référée, upon whlch he allowed a clalm agalnst a 
bankrupt estate, afflrmed by the District Court, held sustalned by the 
évidence. 

[Ed. Note. — For other cases, see Banliruptcy, Cent DIg. § 527.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; James M. Morton, Judge. 

In the matter of William B. Frost, bankrupt. Maxham E. Nash, 
trustée, and others, appeal from an order allowing the claim of John 
W. Brittan, executor. Afiirmed. 

Warren P. Jackson and Barton & Harding, ail of Boston, Mass., 
for appellants. 

L,ee M. Friedman, of Boston, Mass. (William E. Fowler, of West- 
borough, Mass., on the brief), for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and AL,DRICH, 
District Judge. 

PER CURIAM. Whether or not the claim proved by Mrs. Brit- 
tan's executor against this bankrupt estate is entitled to allowance de- 

£=3For other cases Bee same topic & KEY-NUMBER in ail Key-Numbered DigesU & Index» 
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pends upon questions of fact, regarding which the évidence was con- 
flicting. The référée, before whom the witnesses testified in person, 
determined thèse questions in the creditor's favor, and his conclusions 
hâve been affirmed by the District Court on pétition for review, in an 
opinion wherein the évidence has been carefuUy considered. Upon 
our examination of the évidence in the record we find nothing which 
would warrant us in saying that the conclusions reached by the District 
Court as to the facts are plainly erroneous. We are unable to say 
that there was no évidence sufifîcient in law to sustain the burden of 
proof resting on the créditer to show a valid transfer to Mrs. Brittan 
of the note for which the note hère in question was substituted, or to 
show a valid considération for the latter note. 

The order of the District Court is afïirmed, with interest, and the 
appellee recovers the costs of appeal. 



THACHEB V. INHABITANTS OF TOWN OF FALMOUTH. 

(Circuit Court of Appeals, First Circuit April 6, 1917.) 

No. 1235. 

1. Patents <g='327 — Suits fob Infbingement — Effect of Priob Décisions. 

The décision of a Circuit Court of Appeals sustaining the valldity of a 
patent under the ordinary rule will be followed in other circuits where 
substantlally the same state of facts is presented, but where there is new 
évidence it will be considered, and the court will exercise its independent 
Judgment. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. §§ 620-625.] 

2. Patents ®=>328— Invention — Concrète Abcii. 

The Thacher patent, No. 617,615, for a relnforced concrète areh, is vold 
for lack of patentable invention, in view of the prior art. 

Appeal from the District Court of the United States for the District 
of Maine; Clarence Haie, Judge. 

Suit in equity by Edwin Thacher against the Inhabitants of the Town 
of Falmouth. Decree for Refendant, and complainant Jlppeals. Af- 
firmed. 

For opinion below, see 235 Fed. 151. 

A. Alexander Thomas, of New York City, for appellant, 
Solomon W. Bâtes, of Portland, Me., for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

DODGE, Circuit Judge. This bill charges the défendant town with 
infringement of United States patent 617,615, issued to the plaintiff 
January 10, 1899, for an improvement in concrète arches. The bill 

®=:7For other cases see same toplc & KEiY-NUMBER In ail Key-Numbered Digeste & Indexes 
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was filed February 6, 1915. The patent has since ex])îred, January 
10, 1916. Of the three claims, only the first and third are alleged to 
hâve been infringed. Both are for — 

"the comblnation with almtments, and a concrète arch spantiing the Inter- 
renlng space, of a séries of métal bars In paîrs, one bar of each pair above the 
other, near the Intrados and extrados of the arch." 

Claim 1 goes on to specify, with référence to said bars : 

"And extending well Into the abutments, each pair belng Indépendant of the 
other, substantlally as described." 

Claim 3 substitutes for this: 

"Each bar of the pair being Independent of the other, and one bar of each 
pair extending well into the abutment, substantlally as described." 

The District Court has held the patent invalid, being satisfied that 
the invention disclosed had been described in a printed publication in 
this and in a foreign country (Austria) before the plaintiff's alleged in- 
vention or discovery thereof. The printed publication referred to is 
the officiai journel ("Zeitschrift") of the Austrian Society of Englneers 
and Architects, published in May, 1895. Having adopted the above 
conclusion, the District Court did not examine the question whether 
or not the patent, if valid, is infringed by the defendant's structure. 

[1] From this décision, rendered June 27, 1916, the présent appeal 
is taken. The same patent had been previously in litigation in other 
circuits, and the learned District Judge has referred in his opinion to 
ail the décisions theretofore made regarding it. In the earliest of thèse 
cases, Thacher v. Mayor, etc. (D. C.) 219 Fed. 909, the validity of the 
j)atent was unmistakably in controversy. The District Court in Mary- 
îand held it valid January 28, 1915; and on appeal the décision was 
affirmed by the Court of Âppeals for the Fourth Circuit, which adopt- 
ed Judge Rose's reasoning without further opinion February 2, 1916. 
230 Fed. 1022, 144 C. C. A. 659. 

In Thacher v. Transit, etc., Co. (D. C.) 228 Fed. 905, the validity 
of the patent was in issue, but does not appear to hâve been seriously 
controverted. Judge Thomas, in the New York Southern district, dis- 
missed the bill, finding no infringement proved (January 8. 1916) ; a 
resuit affirmed by the Court of Appeals for the Second Circuit June 
7, 1916. The appeal, however, as the opinion states, involved the ques- 
tion of validity only so far as necessary in interpreting the claims for 
the purposes of the question of infringement. 234 Fed. 640 148 C. 
C. A. 406. 

The conclusion below against the validity of the patent was adopted, 
as appears from the opinion of the District Court, notwithstanding 
the above prior décisions wherein the patent had been adjudged or 
assumed to be valid, in view of the f act that in none of the cases so 
decided had the above anticipatory publication been ofïered in évidence 
or considered by the court. 

Since the décision of the District Court in this case, the District 
Court in the lowa Southern district has held the same patent invalid 
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because anticipated by the prior United States patent to Von Emperger, 
No. 583,464, June 1, 1897. Thacher v. Board, etc. (D. C.) 235 Fed. 
734 (September 12, 1916). In Thacher v. Mayor, etc., cited above, 
the défendant offering no évidence to controvert affidavits whereby 
the plaintiflF had, in the Patent Office, carried back his alleged inven- 
tion to a date prior to that of Von Emperger's application, the court 
was obliged to hold said invention prior to Von Emperger's for the 
purposes of the case, though it regarded his patent as embodying the 
plaintifï's patentable idea. On the évidence heard by the court in lowa, 
however, in Thacher v. Board, etc., the court found no sufficient proof 
of the priority asserted by the plaintifï over Von Emperger. 

The lowa décision makes no référence to the "Zeitschrift" publi- 
cation of 1895, held by the District Court in this case to hâve antici- 
pated the plaintifï's patent. And in this case, although the Von Em- 
perger patent is one of those alleged as anticipations in the answer, it 
was not oflfered in évidence, and forms no part of the record before 
us, though it was cited against Thacher's application in the Patent 
Office proceedings thereon, as shown by the file wrapper which the 
record includes. It is fully described and discussed in the opinion of 
the Court of Appeals in the Second Circuit in Thacher v. Transit, etc., 
Co., 234 Fed. 640, 642, 148 C. C. A. 406, an opinion, however, relat- 
ing, not to the question of validity, but to the question of infringe- 
ment, which question alone was involved in the appeal. AJthough 
the record before us does not include Von Emperger's patent, it does 
include a paper by him, publislied in the Transactions of the American 
Society of Civil Engineers for April, 1894, three years before the 
issue of his patent, put in évidence by the défendant, and referred to 
in the opinion below, whereof no mention is found in any of the above 
décisions regarding the patent in suit in other circuits. 

If the above décision upon the contested issue of validity by the 
Court of Appeals for the Fourth Circuit in Thacher v. Mavor, etc., 
234 Fed. 640, 148 C. C. A. 406, had been based upon substantially 
the same state of facts as that presented in the présent case, it would 
no doubt hâve to be followed in this circuit, according to the ordi- 
nary rule applied by this court in Beach v. Hobbs, 92 Fed. 146 34 
C. C. A. 248; Hatch, etc., Co. v. Electric Co., 100 Fed. 975, 41 C. 
C. A. 133; Westinghouse, etc., Co. v. Stanley, etc., Co., 133 Fed. 
167, 68 C. C. A. 523; Gill v. Austin, 157 Fed. 234, 84 C. C. A. 677; 
Kinnev v. Conant, 166 Fed. 720, 92 C. C. A. 410; Harmon v. U. S., 
223 Fed. 425, 139 C. C. A. 19. But it is clear that the learned judge 
of the District Court fully recognized the existence of such a rule 
and its applicability in cases where the proofs were the same, and 
that he regarded the state of the proofs before him so substantially 
différent from that upon which, in the previous décisions, the patent 
had been adjudged or assumed to be valid, as to justify treating the 
rule as inapplicable in the case before him. And we are satisfied that 
this case requires considération of évidence not brought to the at- 
tention of the Patent Office or the court in any case where the validity 
of the patent was in controversy before a Court of Appeals. Under 
such circumstances, if the weight of such évidence, in connection with 
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the other évidence before us, is sufficiently definite and controlling 
against the validity of the patent, we are justified' in sustaining the 
décision below, notwithstanding the fact that it is at variance with 
the previous décisions elsewhere. 

Apart from any question of direct anticipation, the proposition that 
the claims in suit are to be regarded as disclosing invention, in view 
of the prior art, finds no very strong support in any of the previous 
décisions upon the patent. Judge Rose thought it — 

"qulte possible to argue that there were so many known forms of reinforced 
concrète arch constructions before plalntifC devised hls that no Invention was 
required to do what lie did." (D. O.) 219 Fed. 911. 

It was the presumption of invention from the grant of the patent, 
supported by proof that the invention went largely into use, without 
any serious attempt to infi"inge the plaintiff's exclusive rights until 
1910, and by proof of royalties paid for licenses to use the patented 
conàtruction, that were held by him to prevent the conclusion that no 
invention was disclosed, although, as his opinion points out, the proof 
of extensive use was not so persuasive as it might hâve been, because 
compétition with the plaintiff's company in the construction of rein- 
forced concrète bridges has been comparatively insignificant. In the 
présent case it has also appeared from the plaintiff's testimony that 
he has had another patent, covering a particular form of bar, which 
this défendant is not charged with infringing, and such a patent may 
well also hâve contributed to the commercial success of his company in 
concrète arch bridge construction. 

The plaintiff was regarded by Judge Rose as having been the first to 
recognize and turn to practical use the principle that the metallic re- 
inforcerhent of a concrète arch is the more valuable the further it is 
avyay from the neutral axis, and the nearer it is to the extrados and 
intrados, i. e., the upper and lower surfaces thereof, and the first to 
arrange a metallic rein forcement, so placed with référence to the 
extrados and intrados, in the form of bars in pairs, one above the 
other, but each independent of the other, and at least one of each 
pair extending well into the abutments. (D. C.) 219 Fed. 910, 911. 
So, also, according to the opinion of the Court of Appeals in the Sec- 
ond Circuit, the "ultimate patentable idea" in the plaintiff's applica- 
tion wasi — 

"the Idea of using two single rods or bars, which should not in any way 
obtaln power to reslst a strain or stress by direct trusslike connection with 
the other bar of a pair." 

This idea the court thought to hâve been recognized by Von Em- 
perger in his patent of 1897, but not claimed by him as in itself an 
invention, without référence to the connection of his bars composing 
each pair with the other parts of what he in effect treated as a girder. 
234 Fed. 642, 643, 148 C. C. A. 406. 

In this case the plaintiff has testified on his own behalf, and his is 
the only expert testimony offered by him. From it we leam that he is 
a member of the American Society of Civil Engineers, knew Von 
Emperger, was familiar with his paper of 1894, and that said paper 
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was "what started him in the business." In said paper what is known 
as the Monier System of reinforcing concrète bridge arches by metallic 
grillage or network imbedded in the concrète is referred to, patented 
by Monier abroad as early as 1875. That in the Monier System only 
one wire netting on the intrados of the arch was at first used, but that 
the engineers soon became aware that this was not sufficient, and that 
two nettings had been thereafter used, one near to and parallel with 
the intrados, the other near to and parallel with the extrados, appears 
f rom statements made in said paper, as the plaintiff admitted. Référ- 
ence to the Monier System is found in Judge Rose's opinion above 
cited (D. C.) 219 Fed. 910; also in the opinion of the District Judge 
in this case. 

It further appears from the plaintiff's testimony that he was fa- 
miliar, when he took out his patent, with constructions employing the 
Monier method of reinforcement as above; that in construction so 
reinforced the transverse wires are without effect upon the function 
or opération of the wires running longitudinally ; and that his patented 
System, as compared with such construction, résolves itself into using 
no transverse bars or wires at ail. According to his testimony, the 
distinction between the Monier System and his lies in the fact that the 
former uses a network of wires or small bars, while his uses large 
bars only, having great stiffness in themselves, needing no side support 
to make them effective, and constituting tlie only effective part of the 
System. Its advantages over Monier network were claimed by him to 
be that such network as used in bridges had been of fine mesh, varying 
from 2% to 4 inches, and therefore requiring, as his System did not, 
the use of expensive mortar, instead of ordinary concrète, and being 
also in itself too expensive for economical use. 

[2] We are satisfied by the évidence before us that before the plain- 
tiff applied for his patent there had been developed from the Monier 
System of using metallic network of small bars or wires and of fine 
mesh to reinforce concrète bridge arches, as originally used, not only a 
method of placing such reinforcement near the intrados and also near 
the extrados of the arch, without metallic connection between, but 
also a method of employing for such reinforcement network of large 
mesh wherein longitudinal bars having stiffness in themselves were 
transversely connected by wires or bars having comparatively little 
size and strength, and serving only to keep the longitudinal bars in 
their proper positions. Knowledge that there had been such develop- 
ment had become generally available to persons skilled in the art, as 
we consider also established by the proofs. 

A concrète arch, reinforced by metallic networks of the above de- 
scription, placed as above with regard to the intrados and extrados, 
without metallic connection between the upper and lower network, 
and so arranged as to bring the stronger longitudinal bars of the upper 
above those of the lower network, would hâve for its reinforcement 
a séries of métal bars in pairs, situated as in the claims of the patent, 
one bar of each pair above the other, and each bar of the pair inde- 
pendent of the other. If one or both bars of each pair extended well 
into the abutment of the arch, there would be embodied, so far as 
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we can see, everythîng covered by tlie daims in suit. Thîs conclusion 
certainly.finds strong support in the plaintiff's testimony that the trans- 
verse wires in such a network would be without effect so far as func- 
tion or mode of opération are concemed. 

A concrète arch reinforced in the above manner is, in our opinion, 
sufficiently shown and described in the "Zeitschrift" pubHcation of 
May, 1895. We agrée with the District Court that said publication 
disclosed in combination ail the éléments of the patent in suit, shows 
prior public knowledge of what is in substance the patentee's alleged 
iraprovement, and, in connection with what elsewhere appears in évi- 
dence, forbids the conclusion that he really discovered anything new. 
Nothing more definite is said in his patent about the kind of bars to 
be employed than that they are to be of such form that they can be 
readily and cheaply spliced, are to be such as can be manufactured at 
small cost, and can be readily bent to the curve of the arch ; require- 
ments, however, to which no express référence is found in the claims. 
We are unable, as was the District Court, to find inventive thought 
going beyond mère mechanical improvement involved in any advance 
made by the plaintiff upon the methods of concrète arch reinforcement 
whose use had become open to the public, as above. As is said in 
the opinion of the learned District Judge : 

"Variations of size of wires do not constltute invention; widenlng the 
spaees between the bars, to enable an engineer to use coarse concrète, is not 
invention ; dispenslng, in whole or in part, with unessential parts, is not In- 
vention ; produeing economy in bridge building by consolldating numeroiis 
small bars into one large bar, cannot be said to be invention. Thèse thlngs 
are mechanical ; they relate to good engineering ; they do not disclose inven- 
tive thought" 

Finding no error, therefore, in the conclusion of the District Court 
that the claims in suit are invalid, the patent not disclosing patentable 
invention, we hâve no occasion to consider the question of infringement 
by the défendant. 

The decree of the District Court dismissing the bill is affirmed, and 
the appellee recovers its costs of appeal. 
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AMERICAN SEEDING MAOH. CO. et al. v. DOWAGIAC MFG. 00. 

(Circuit Court of Appeals, Sixth Circuit. April 3, 1917.) 

No. 2980. 

1. CoTJBTS <g=:»508(l), 528 — Injunction — Subjects oï Beijef — Pbosecution oï" 

Pending Suits. 

It Is the gênerai rule that one wlU not be restrained by injunction from 
proceeding with a pending suit In equlty In tbe courts of another juris- 
diction, either state or fédéral, unless it clearly appeai-s that complète 
relief cannot be obtained in such pending suit. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1418, 1449.] 

2. CouBTS <S=>526 — SuBJECTs or Relief — Prosecution of Pending Suits. 

The owuer of a patent recovered a decree agalnst the manufacturer 
of infrlnging machines, with an accounting for profits. Pending the case 
it also commenced a suit agalnst a jobber, to whlch the manufacturer 
had supplied infrlnging machines, whieh resulted In a deoree, with a 
référence for an accounting. Held, that there was no ground upon whlch 
a court of another jurisdietion could properly enjoin such accounting at 
suit of the manufacturer ; the matter being one to be dealt with by the 
court in whlch the infringement suit was pending. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 1449.] 

Appeal from the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Judge. 

Suit in equity by the American Seeding Machine Company and oth- 
ers against the Dowagiac Manufacturing Company. Decree for de- 
fendant, and complainants appeal. Affirmed. 

Border Bowman, of Springfield, Ohio, for appellants. 
F. L,. Chappell, of Kalamazoo, Mich., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

KNAPPEN, Circuit Judge. Appeal from decree dismissing bill of 
complaint. The situation out of which this suit arose is this: In the 
year 1900 the Dowagiac Manufacturing Company brought suit in the 
Circuit Court of the United States for the Western District of Ken- 
tucky, for the infringement of the Hoyt patent of February 10, 1891, 
on grain drills, and asking accounting for both profits and damages. 
In 1904 the Circuit Court found the patent infringed, but awarded only 
nominal damages and no profits. June 18, 1908, this court, on appeal 
from the decree of the Circuit Court, awarded the Dowagiac Compa- 
ny approximately $17,000 profits, plus interest and costs, upon an ac- 
counting covering a period from August 1, 1894, to June 30, 1903. 
Brennan & Co. v. Dowagiac Mfg. Co., 162 Fed. 472, 89 C. C. A. 392. 
Aithough, as appears from the opinion of this court, there was évi- 
dence in the record upon the subject of damages, that subject was not 
considered because of an inference drawn from brief that damages, as 
distinguished from profits, were not intended to be urged. Included.in 

Ê=3For other ca-ses see samo topio & KEY-NUMBER in ail Key-Numbered Digeats & Indexe» 
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the profits so recovered by the Dowagiac Company from Brennan & 
Co. were profits made by the latter on certain drills supplied by them 
to their Northwestern jobbers, the Deere & Webber Company ; but the 
profits made by the jobbers (who, indeed, were not parties to the liti- 
gation) were not included in the recovery. 

In September, 1908, this decree for profits was paid by Brennan & 
Co.and the American Seeding Machine Company, which had succeed- 
ed to the business of Brennan & Co. Meanwhile, in 1905, during the 
progress of the accounting in the circuit court in the suit of Dowagiac 
Mfg. Co. V. Brennan & Co., but before review by this court, 
suit was begun by the Dowagiac Company against the Deere & Web- 
ber Company in the Circuit Court for the District of Minnesota for 
infringement of the same Hoyt patent. In that suit the Circuit Court 
rendered deCree for injunction and accounting in February, 1906, and 
this decree was affirmed by the United States Circuit Court of Ap- 
peals for the Eighth Circuit on April 1, 1907. Deere & Webber Co. v. 
Dowagiac Mfg. Co., 153 Fed. 177, 82 C. C. A. 351. The Circuit Court 
made the usual référence to a master to take an account, presumably 
of both profits and damages, but nothing bas been actually donc un- 
der the référence. The Dowagiac Company having threatened to pro- 
ceed with the accounting, the bill in the instant case was filed March 4, 
1916, by the Seeding Company and Brennan & Co., setting up the fore- 
going facts, alleging that tlie Deere & Webber Company and Brennan 
& Co. were joint infringers of the Hoyt patent with respect to the drills 
in issue in the Minnesota case, and that the recovery of profits had by 
the Dowagiac Company in its suit against Brennan & Co. operated as a 
satisfaction of the Dowagiac Company's claim against the Deere & 
Webber Company, both for profits and damages, on account of their 
infringement, and asking injunction restraining the Dowagiac Com- 
pany from further proceeding with the accounting against the Deere & 
Webber Company. 

No application was made in this regard by plaintififs in the Minne- 
sota court to stay the accounting or otherwise. Défendant moved, 
under fédéral Cj^uity rule No. 29 (198 Fed. xxvi, 115 C. C. A. xxvi), 
to dismiss the bill of complaint so filed in the instant case, by reason 
of the pendency of the proceedings in the Deere & Webber Company 
Case, and on the ground that the Minnesota court has in that case com- 
plète jurisdiction over the subject-matter. Judge Sessions denied the 
injunction and dismissed the bill, on the ground that the application 
for stay of accounting should be made to the Minnesota court ; hence 
this appeal. 

The peculiar grounds for relief relied upon in the instant suit are. 
in addition to what has already been said, that the proposed account- 
ing and examination of the books of the Deere & Webber Company 
will intimidate customers and jeopardize plaintififs' relations with 
them ; that in the sale of the drills in question by the Brennan Compa- 
ny to the Deere & Webber Company there was an implied warranty 
on the former's part that the machines could be sold and used free 
from interférence; that the Deere & Webber Company threaten to hold 
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plaintiffs liable for damages if interf ered with ; and that the preventing 
of multiplicity of suits and the lack of adéquate remedy at Jaw, by way 
of practical, efficient, and prompt relief, call for the interposition of 
equity. 

Plaintiffs do not deny that the Minnesota court has jurisdiction over 
the Deere' & Webber Company suit, nor that the suit was duly brought 
and prosecuted to decree for injunction and accounting; and it is clear 
that the grounds for relief set up in the instant suit are available as a 
défense in the Minnesota suit, if anywhere; but plaintiffs insist that 
the District Court below has equal jurisdiction to grant the injunction 
prayed and that it is its duty to exercise that jurisdiction. 

[1] It is the gênerai rule, strongly fortified by both reason and au- 
thority, that one will not be restrained by injunction from proceeding 
with a pending suit in equity in the courts of another jurisdiction, ei- 
ther state or fédéral, except to prevent a manifest wrong or injustice, 
or, otherwise stated, unless it clearly appears that full and complète 
relief cannot be obtained in such pending suit. Ordinarily the court 
which first acquires jurisdiction retains it free from interférence from 
other courts. Carroll v. Farmers' & Merchants' Bank, Har. (Mich.") 
197, 204 ; Bigelow v. Old Dominion Copper Co., 74 N. J. Eq. 457, 474, 
71 Atl. 153, and following; Freick v. Hinkly, 122 Minn. 24, 27, 141 N. 
W. 1096, 46 h. R. A. (N. S.) 695 ; Royal League v. Kavanagh, 233 111. 
175, 84 N. E. 178; Gray v. Railway Co., 151 Ala. 215, 43 South. 859, 
11 L. R. A. (N. S.) 581 ; Jones v. Hughes, 156 lowa, 684, 687, 137 N. 
W. 1023, 42 L. R. A. (N. S.) 502, and following; Carson v. Dunham, 
149 Mass. 52, 20 N. E. 312, 3 L. R. A. 202, 14 Am. St. Rep. 397 ; Am- 
bursen Co. v. Northern Co., 140 Ga. 1, 78 S. E. 340, 47 Iv- R. A. (N. 
S.) 684. The question is not so much one of jurisdiction as of the pro- 
priety of exercise of jurisdiction in the given case. 

[2] The instant case is not brought within any of the usually recog- 
nized exceptions to the gênerai rule invoked. The Minnesota suit was 
not brought in attempted évasion of laws existing in this jurisdiction, 
nor within the rule which sometimes protects a prior jurisdiction in the 
local court. Not only had the court below never acquired jurisdiction 
over the Deere & Webber Company suit, but that suit was brought 
even before the décision of this court in the Brennan suit. No reason 
is apparent why the Minnesota District Court cannot and will not do 
complète justice between the parties, nor why the relief it can give 
may not be as prompt and effective as that available in the court below. 
We see no merit in the suggestion that the latter court has jurisdic- 
tion because the threatened interférence with plaintiffs' trade relates to 
machines for whose infringement we hâve held plaintiffs liable as trus- 
tées. In our opinion the principle recognized in Kessler v. Eldred, 
206 U. S. 285, 27 Sup. Ct. 611, 51 L. Ed. 1065, and Goodyear Co. v. 
Rubber Tire Co. (C. C.) 164 Fed. 869, is not applicable. Nor can we 
see any pertinency in the fact that the United States Circuit Court of 
Appeals for the Eighth Circuit has, in a given case, ref used to apply to 
an infringer the rule of liability as trustée adopted by this court in 
iDowagiac Co. v. Brennan. Dowagiac Co. v. Minnesota Plow Co., 183 
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Fed. 314, 105 C. C. A. 526; R, 235 U. S. 641, 35 Sup. Ct. 221, 59 L. 
Ed. 398. For a statement of the distinction between Âe two cases see 
235 U. S. 644, 35 Sup. Ct. 221, 59 L. Ed. 398. 

The argument that intervention in the Deere & Webber suit is not 
matter of right does not seem to us a controlling considération. If 
permission to intervene is discretionary with the Minnesota court, we 
should not take jurisdiction merely because of an appréhension that 
that court may not exercise its discrétion in plaintiffs' favor; and if 
the right has otherwise been lost, we surely should not be asked to in- 
terfère on that account. As said by Chancellor (now Mr. Justice) Pit- 
ney, in Bigelow v. Old Dominion Copper Co., in discussing the pro- 
priety of exercise of power to interfère with the courts of Massa- 
chusetts : 

"Its exercise Is not to be properly based upon any theory that this court 
knows better how to do justice than the court of last resort of that comnion- 
wealth; that It can welgh évidence better or inwe justiy apply to the facts 
any gênerai principle of law or of equity, nor upon the ground that thi.i 
court reeognizes différent niles of law or of equity than those which obtaiu 
in the commonwealth." 

See, also, in this connection, Royal League v. Kavanagh, supra; Car- 
son V. Dunham, supra ; Jones v. Hughes, supra. 

However, assuming, for the purposes of this opinion, that the court 
below might properly take jurisdiction of plaintiffs' bill, if their right 
to relief were so clear, and the awarding thereof so much a matter of 
course, that it must be presumed that the Minnesota court would grant 
it, and thus no appréciable conflict of jurisdiction be created, such is 
not the case presented. In the Michigan case the Dowagiac Company 
recovered no damages of any kind against the Brennan Company ; the 
Deere & Webber Company's profits on the sale of the drills in ques- 
tion were not taken into account; the Deere & Webber Company is 
alleged to hâve rtiade a profit at least, if not to be liable for damages 
on account of their sales of the drills in question. In this situation, 
plaintiffs' right to the relief asked is at least not indisputable. Kiss- 
inger-Ison Co. v. Bradford Belting Co. (C. C. A. 6) 123 Fed. 91, 59 
C. C. A. 221 ; Kryptok Co. v. Stead Lens Co., 190 Fed. 767, 111 C. C. 
A. 495, 39 L. R. A. (N. S.) 1; Birdsell v. Shaliol, 112 U. S. 4S5, 5 
Sup. Ct. 244, 28 L. Ed. 768; Wagner v. Meccano Co., 239 Fed. 901, 

C. C. A. , decided by this court February 6, 1917. Further 

than this we express no opinion upon the question of plaintiffs' riglit 
to relief. 

Finding no considérations which take the instant case out of the 
gênerai rule on which the District Court based its décision, the judg- 
ment of that court is afïirmed. 
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In re GIBNEY TIRE & KTJBBER CO. 

(District Court, B. D. Pennsylvanie. May 7, 1917.) 

No. 6057. 

1. Bankbtîptcy ®=»100(2) — Involuntakt Pkocekdings— Time fob Adjudica- 

tion. 

Under the provision of Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, al- 
lowing five days beyond the retum day of the subpœna withln whlch 
creditors may Intervene and answer the pétition, an adjudication made 
prior to the expiration of the flve days is prématuré as agalnst creditors 
who hâve not yet Intervened and voldable at their Instance. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 131, 144.] 

2. Bankbtjptct ®=>100(1) — Adjudication — Conclusiveness. 

Like any other judgment, an adjudication in bankruptey Is conclusive 
upon parties of whom the court bas jurisdictlon and thelr prlvles. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dlg. §§ 60, 142, 143.1 

3. Courts <®=>&6(1) — Décisions as Précédents — Fédéral Courts. 

In the absence of any confllctlng ruling in the Thlrd Circuit, a rullng of 
the Circuit Court of Appeals for another circuit wUl be followed. 
[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 325, 327, 334.] 

4. Bankruptot ®=3l00(2) — Adjudication — Vacation — Pétition. 

In an involuntary bankruptey proceedlng based on the bankrupt's ad- 
mission in vs'ritlng of its Inability to pay its debts and its willlngness to 
be adjudged a bankrupt, an adjudication was made withln five days after 
the return day of the subpœna, and creditors vp^ho had not then inter- 
vened subsequently filed a pétition to vacate the adjudication and permit 
them to défend, alleging only the solvency of the alleged bankrupt. Held 
that, while such solvency would not prevent an adjudication on the grouud 
upon which the proceedlng was based, thls was not a sufflelent reason for 
refusing to vacate the adjudication, as creditors seeklng the vacation of 
an adjudication prematurely entered are not required to show facts con- 
stituting a good answer to the bankruptey pétition, and their allégation as 
to solvency was not intended to serve as an answer, but to show a sub- 
stantial right on thelr part to intervene. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dlg. §| 131, 144.] 

In Bankruptey. In tlie Matter of the Gibney Tire & Rubber Com- 
pany, alleged bankrupt. On motion to vacate adjudication. Adjudi- 
cation vacated as to intervening creditors. 

Reuben O. Moon and Francis J. Maneely, both of Philadelphia, Pa., 
for objecting créditer. 

Sidney S. Meyers, of New York City, and Randolph W. Childs, of 
Philadelphia, Pa., for petitioning creditors. 

John Hampton Barnes, of Philadelphia, Pa., for bankrupt. 

DICKINSON, District Judge. [ 1 ] The ground of bankruptey aver- 
red in the pétition is that designated as "5" in Bankr. Act, § 3, subsec. 
"a" (Comp. St. 1916, § 9587), to wit, an admission in writing of the 
inability of thê alleged bankrupt to pay its debts and its willingness 
to be adjudged a bankrupt. The process section of the act (Comp. St. 
1916, § 9602) allows five days beyond the return day of the subpœna 
within which creditors may intervene as parties and as such file answer 
to the pétition. The adjudication hère was prior to the expiration of 

fe=»For other cases see same topto & KEY-NUMBER In aU Key-Numberea Digesta & Indexes 
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the five days. The entry of judgment as affecting creditors who hâve 
not as yet intervened as parties was prématuré, in that they were de- 
prived of the right accorded them by the act of Congress. The péti- 
tion in bankruptcy, in addition to the statutory ground upon which an 
adjudication could be based, averred the insolvency of the alleged 
bankrupt. A créditer then moved the court to open or vacate the 
judgment of adjudication, basing the motion upon the déniai of the 
right of creditors above mentioned, and asserting the judgment to be 
void. It avers the alleged bankrupt not to be insolvent, and that it 
is possessed of assets to such an amount as to enable it to pay its 
debts in full. There is no spécifie déniai of the fact that the alleged 
bankrupt had made the admission set forth as the ground of bankrupt- 
cy. The présent motion is resisted on the ground that it is accom- 
panied with no averment which would legally suffice to hait a decree 
of adjudication. 

[2] The question which arises out of this motion is thus seen to 
be a very narrow one. A judgment or decree of adjudication is in its 
gênerai aspects to be viewed as is any other judgment of a court. As 
affecting the parties of whom the court has jurisdiction, it is conclusive 
upon ail such parties and their privies. As affecting its subject-matter 
it may also be conclusive, in the sensé of not being open to collatéral 
attack, and yet be open to direct attack. It also may not be conclusive, 
either directly or collaterally, either as affecting persons or as affect- 
ing the subject-matter, if for any reason the judgment as entered is a 
void judgment. The latter thought in légal intendment is the équiva- 
lent of a déniai of the existence of the judgment because in a void 
nothing exists. This introduces the distinction between judgments 
which are voidable and those which are void, and the dividing line may 
be that it is valid for some purpose or as against some persons, and 
voidable only by other persons or under other circumstances. The 
provision of the statute does not lay itself open to a deniaJ of the 
thought that creditors are given an absolute right to intervene at any 
time within the statutory period. As against those who are parties, 
or who hâve sooner appeared, the court may proceed to judgment 
whenever the record is otherwise ripe for judgment. This is recog- 
nized in Electric Co. v. ^tna Co., 206 Fed. 885, 124 C. C. A. 545, which 
ruies the gênerai proposition that the right of the créditer to inter- 
vene is an absolute right, and' that any order of adjudication entered 
before the time limit expires is voidable at the instance of such cred- 
itors. 

The bearing of the ruling upon the secondary and narrower ques- 
tion will appear from the facts of the case ruled. The ground of bank- 
ruptcy averred was that of unlawful préférence. The issuance and 
service of a subpcena was waived, and a confessing answer, with an 
express consent to an adjudication, was filed by the allfged bankrupt. 
The waiver and answer referred to 'was signed by an attorney for the 
alleged bankrupt. Subséquent to the entry of the adjudication an 
answer was filed on behalf of the alleged bankrupt, signed on its be- 
half by its président, denying the act of bankruptcy and demanding a 
jury trial. Subsequently to this creditors filed a pétition asking tliat 
tlie order of adjudication be vacated and set aside. This pétition 
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among other things denied the authority of the attorney who had as- 
sumed to act for the alleged bankrupt. A like pétition was also filed 
on behalf of the alleged bankrupt itself, through its président. There 
were no answers filed in thèse vacating proceedings, and no pleadings 
of any kind bearing thereon. The District Court proceeded, however, 
to act upon the motions made, not through and by determining the 
truth of the facts set forth in the pétition in bankruptcy, but through 
and by determining the truth of the averments of fact in the pétitions 
accompanying the motion to vacate. The motion was denied. On 
appeal from and pétition to revise this latter order the Circuit Court 
of Appeals ruied that they could not consider the évidence in the rec- 
ord, but would détermine whether as a matter of law on the face of 
the papers filed, creditors had a right to corne in to défend. It ac- 
cordingly ruled that the adjudication ought not to hâve been made 
until after the expiration of the five days allowed to creditors. This 
was true, notwithstanding the voluntary appearance and acquiescence 
of the alleged bankrupt in the adjudication. The court expressly re- 
fused to rule that such a prématuré adjudication was void as to an al- 
leged bankrupt thus consenting, and limited its ruling to the proposi- 
tion that the adjudication was voidable by the creditors adversely af- 
fected by it. The court thereupon entcred an order that the decree of 
the District Court denying the motion to set aside the judgment or ad- 
judication be itself vacated and set aside, and further ordered that the 
adjudication be vacated and set aside "as to the petitioning creditors." 

[3] This case arose in the Eighth circuit, but as there does not ap- 
pear to hâve been any conilicting ruling in this circuit upon the ques- 
tion, the ruling made is a controlling guide to the course which should 
now be followed. What should now be donc is made definitely clear 
by this ruling, but there are some f eatures in that case which are not 
hère présent. One of them is that there no subpœna had issued, and in 
conséquence no return had been iixed, and in further conséquence no 
five days' limitation of time was marked. The court there held that 
in lieu of the five days creditors had a reasonable time within which to 
intervene, and, after finding that they had applied within a reasonable 
time, ruled they should hâve been accorded the right to défend. The 
court further f ound that their right to come in was an absolute one, and 
their right to défend as against the pétition in bankruptcy was likewise 
absolute, and that they should not hâve been forced to maintain the 
truth of the averments of their pétition. It is true that a référence is 
made to the fact of the demand of the alleged bankrupt for a jury trial, 
but we do not understand this to hâve qualified the ruling made, but 
merely to bring the then case before the court within the a fortiori 
class. 

[4] This ruling calls for a like ruling hère, but it does not in terms 
dispose of the subsidiary question raised. This latter question is based 
upon the cui bono doctrine. If the facts which the intervening cred- 
itors are to assert in an answer to be filed would not make of the an- 
swer a real answer, what good or sensible purpose could be served by 
permitting them to go through the form of filing an answer, which was 
no answer at ail. It is a prévalent thought that the fact of insolvency 
241 F.— 50 
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is an essential élément in every bankruptcy proceeding, and where it 
is not présent the debtor is not the proper subject of adjudication as a 
bankrupt. Tins thought is supported by several phrases employed in 
the act, and while it holds good with respect to some of the grounds 
of adjudication, by the express language of the statute, it has been dis- 
pellcd as to other'grounds. West v. Lea, 174 U. S. 590, 19 Sup. Ct. 
836, 43 Iv. Ed. 1098, is a sufficient citation to support this gênerai prop- 
osition and even this is unnecessary, because \ve hâve an authoritative 
ruling of the court of this district that, where the ground of bank- 
ruptcy is the written admission, etc., of the alleged bankrupt, the ques- 
tion of insolvency is not in issue. It was therefore ruled in Northamp- 
ton Portland Cément Company (D. C.) 179 F^ed. 726, that an answer to 
a pétition in bankruptcy averring such. admission was not sufficient to 
hait adjudication, when it set up siniply a déniai of insolvency. 

If the fact were présent in this case that the only answer which was 
proposed to be or which could be set up to défend against a decree of 
adjudication was the fact of solvency, we would hâve presented the 
extremely narrow and technical right of a créditer to file an answer 
which on its face was no answer. VVe are unable, however, to make 
this finding, because the function of the averment in the pétition as to 
insolvency was not to sei-ve as an answer to the pétition in bankruptcy, 
but to show a substantial, as well as technical, right of creditors to inter- 
vene. Creditors were not bound to show facts which would consti- 
tute a good answer, nor can we assume that they attempted so to do. 
AH they were bound to do, and ail, as we read the pétition accompany- 
ing their motion, they sought to do, was to set forth tliose facts upon 
which was grounded their right to intervene and to file an answer. 

In conclusion, we feel bound, or at least feel that the wiser course 
would be, to follow the ruling in the case in 206 Fed. 885, 124 C. C. A. 
545, although it is not entirely clear as to what ail the légal efifects and 
conséquences of such a qualified order may be. Thèse efïects and 
conséquences may be left for their détermination to the time at which, 
if at ail, they arise. The order now made, therefore, is that petitioning 
creditors be allowed to corne in and défend as against the involuntary 
pétition of Blake Brothers & Company et al., filed in this case, and that 
the order of adjudication entered be and hereby is vacated and set 
aside as to such intervening creditors. 

Since the filing of the pétition on which this motion was based, the 
pétition of other creditors to intei-vene has been filed. Leave to so in- 
tervene is allowed generally to ail creditors who hâve applied or désire 
to apply for such leave. The motion which was made at bar for the 
appointment of a receiver is not now acted upon. It was impossible to 
dispose of it when the motion was made, because the decree of adjudi- 
cation was then in force, and, if it remained in force (and perhaps also 
to the extent to which it does remain in force), the application for a re- 
ceiver is properly made to the référée. In cases in which there is no 
adjudication, the application for obvions reasons is properly made to 
the court. We dispose of the motion for présent purposes to this ex- 
tent. We allow leave to withdraw the application for a receiver, with 
further leave, or if any application has already been made to the ref- 
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eree, to reapply to him, or to reapply to this court, for the appointment 
of a receiver, as counsel may elect, so that the status of thc case, as af- 
fectée! by this decree, and to whom such apphcation is properly made, 
may be determined. We décline to détermine it now, for the reason 
th;it the parties hâve had no opportunity to be heard upon this branch 
of the case. 

A forma! order to vacate and to set aside the adjudication, as above 
indicated, may be entered. 



KEVER V. PHILADELPllIA & READING COAL & IROX CO. 
(District Court, E. D. Ntnv York. Aprll 23, 1917.) 

Pl.EADlNG <g=>lll— PLEA to JUIilSDICTION— lilOIIT TO ANSWER ON THE MEEITS. 

Where, after a trial reMUltiug in a disiifa'eeiuent, défendant tiled a plea 
to the jurisdiction, based ou plaiiitilï's c-luiuied ulienase, vvliich vvas over- 
ruled, it sliould be perniitted to veiustate its answer and hâve a trial on 
the meiits, though the plea was filed asi a resuit of inaecurate information 
fumished its couuael by its own agents nud servants. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 2:54-236.] 

At Law. Action by Katherine Kever, widow of George Kever, de- 
ceased, against the Philadelphia & Reading Coal & Iron Company. 
On motion by défendant for leave to reinstate its answer. Motion 
granted. 

See, also, 234 Fed. 814. 

Baltrus S. Yankaus, of New York City, for plaintifï. 
Macklin, Brown & Purdy, of New York City, for défendant. 

CHATFIELD, District Judge. There is no need of adding further 
to this record. The défendant was in efïect compelled by the décision 
of the Court of Appeals in the case of Lehigh Valley Coal Co. v. 
Washko, 231 Fed. 42, 145 C. C. A. 230, to raise by plea the question of 
jurisdiction as soon as the information, which came out during the trial, 
brought the possible alienage of the plaintifï to the attention of the 
defendant's attorney. The failure of the jury to agrée on a verdict 
at the trial gave opportunity to the défendant to présent the plea to 
jurisdiction, apart from the trial before the jury. The plaintifï in- 
sisted upon a jury trial of the plea. This was later waived and the 
plea heard by the court. It developed upon the trial that the defend- 
ant's agents had not given accurate information to the counsel, and 
the plaintifï's status as a citizen was plainly shown. A judgment sus- 
taining the court's jurisdiction over the case was directed against the 
défendant upon its plea, with costs. Before the entry of this judg- 
ment the défendant has moved for leave to reinstate its answer aijd to 
try the case upon the merits. 

While undoubtedly the défendant is bound by the acts of its agents 
and servants, as well as by the acts of its counsel, and while the coun- 
sel cannot plead, for the défendant, that it should be held free from 
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fault solely because of counsel's personal good faith, nevertheless the 
court thinks it proper to hold that a défendant should be allowed to 
try the case upon the merits, even after jitdgment against it upon a 
plea, which is based upon a mère jurisdictional point as to the right 
of the plaintifï to sue the défendant in this district. 

It would not secm that the manner of raising this question should 
be taken as a test from which the efïect of a détermination should be 
considered. No matter what the défendant lias done, in order to 
hâve the question passed upon, it is substantially no more of an issue 
than that which in the cases of Lehigh Valley Coal Co. v. Washko, 
supra, and Lehigh Valley Coal Co. v. Yensavage, 218 Fed. 547, 134 
C. C. A. 275, was said by the Court of Appeals to be a matter that 
could be raised during the course of the trial, and, if decided against 
the défendant, that the court should ahow the trial to go on to final 
judgment. 

The Court of Appeals indicated that, whether or not the jurisdiction 
of the District Court should be upheld upon appeal, the lower court 
should exercise de facto jurisdiction to the extent of having the jury 
pass upon the merits of the case before sending the question up for 
hearing on appeal. 

The motion of the défendant, therefore, for leave to reinstate its an- 
swer and for a trial upon the merits, will be granted. Judgment upon 
the plea will be entered, with costs, and with direction to answer over 
by joining issue upon the original answer, and the case may then be 
placed upon the calendar for trial. 



BEIîOMAN et al. v. KEARNKY, State Encineer. 

(District Court, D. Nevada. Marcli S, 1917.) 

Xo. A-46. 

1. COIVSTITTJTIONAL LaW <S=03(1) WaTEES AND Watek Coubses <S=>128 — 

Natobal Watee Couuses— Statutory Régulation of Use. 

Tlie Nevada Water Law of JJarcli 22, 1913 (St. 1913, e. 140), as amend- 
ed in 1915 (St. 1915, e. 253), in providing that existiiig vîSLter rights ac- 
quired before its passage sliall be ascertaiiied aiid deteriulned flrst by 
tlie State engineer and afterward b.y tbe district court as tlierein pre- 
scrlbed, is not unconstitutional, as depriving the holders of vested rights; 
but sucli provision is a proper and ueccssary oue, to enable the state to 
aseertain and delimit new riglits to be acquired under the act, and is 
within the législative povver. 

[Ed. Note.- — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 372-379.] 

2. Wateks and Water Coukses ©=128 — Use of Wateb fbom: Stbeams^ 

State Régulation. 

The appropriation for use of water from a streain, although the rights 
acquired thereby are recognized by both fédéral and state governments, 
is subject to régulation and control by the state, which In the exercise of 
its police power luay provide efficient régulations covering the distribu- 
tion and use of such water. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig 
§ 143.] ^ 

@=5For other cases see same topic & KBY-NUMBER lo ail Key-Numbered Digeats & Indexes 
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3. Courts i®=3366(1)— Fédéral Courts— Following State Décisions. 

If the question of the validity of a state statute iuvolves merely Its 
conformity to the state Constitution, tlie décisions of tlie highest court 
of the state are final and conclusive, and a fédéral court is reluctant to 
déclare a state statute invalid on that ground before the question has 
been considered and deterniined by the state tribunal. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 956, 957, 967.] 

4. CONSTITUTIONAL LaW <©=>42 — DETERMINATION OF VALIDITY OF StATUTES — 

EiQirT TO Question Constitutionality. 

The court will hear only those objecting to the constitutionality of a 
statute vvho are affected by its alleged unconstltutionality in the par- 
ticulars com'plained of. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 
39, 40.] 

5. Constitqtionai, I.lAw ©=o80(1) — Statute Regulating Use of Water — 

Constitutionality. 

The Nevada Water Law of March 22, 1913, as amended by St. Ncv. 
1915, c. 253, confers upon the state engineer supervisory power over the 
distribution and use of water from the streams of the state. As inci- 
dental to the exercise of such power it authorizes hlm, on notice to ail 
parties in interest and after making surveys and maps of a stream and 
on a hearing, to ascertain and détermine the rights of users of water 
from' the stream. He is then required to file his order of détermination, 
with the original évidence and transcript, with the district court, to ap- 
ply to the court to hâve the niatter set down for hearing and serve notice 
on ail parties in interest. Pending the hearing, distribution of water is 
to be nmde in accordance with his order, unless a stay bond is filed and 
apfiroved by the court. The order, claims of claimants, and exceptions 
to the order constitute the pleadings on which tlie case is to proceed as 
nearly as niay be in accordance with the rules goveming civil actions, 
and upon the évidence taken before the engineer and such further évi- 
dence as may be offei'ed the court is to render a final decree determining 
the rights of users of water from the streanï. from which decree an ap- 
peal may be taken to the Suprême Court. Held, that such provisions for 
hearing and detx^rmination by tlie state engineer are not in violation of 
article 3, § 1, of the state Constitution, as conferring judicial power on 
an administrative otficer, since his détermination has none of the finality 
of a judgnient, but is merely a prelimlnary step in the proceeding which 
culminâtes in a final decree of the district court. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 140, 
143, 147.] 

6. Constitutional Law ©=3318 — Due Phocess of Law — Proceedings under 

Nevada Wateb Law. 

The provisions of said act for notice and hearing, with the right to 
file exceptions to the détermination of the engineer, evon by those wlio 
fail or refuse to appear or subiiiit évidence, are sufflcient to constitute 
due process of law, and the act is otherwise constitutional. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 949.] 

In Equity. Suit by W. C. Bergman, H. B. Alfree, and John G. 
Taylor, Incorporated, against W. M. Kearney, as State Engineer. On 
final hearing. Decree for défendant. 

Thls is a suit brought by plaintiffs, for themselves and in behalf of other 
appropriators of water from the Ilum'boldt river System, whose rights there- 
to were acquired prior to the approval of the présent water law of Nevada. 
The purpose of the suit is to procure a permanent injunction, restraining de- 
fendant as state engineer of Nevada, from proceeding to hear or détermine 
any of the rights or appropriations of plaintiffs, or of any other claliuant in 
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and to the waters of ITumboldt river and Its tributaries, Includlng the Llttle 
Humboldt, which were Initiated and perfected prior to the passage of tlie 
Nevada Water U\w, approved Mardi 22, 1913. In détail, the court is asked 
to restraln défendant from hearlng and determining, or from enteriiig any 
order determining. such rlghts, fronit issning to any one elaiming waters of 
said stream a certifieate of détermination, from ninking any order refiuli-ing 
proofs of appropriation to be filed wlthin any fixed tim'e, and from refusing 
to recelve and file proofs of appropriation from the Humboldt river, when 
such proof la ofïered during offiee hours of the engineer. and acconipaiiied 
by the proper fées. PlalntifCs also pray for a judgment and a decree: 

"(1) 'llint défendant, as state engineer, ha.s no right or aiithority to hear 
or détermine any matter or thing relating to or coneerning the rights or rela- 
tive rights of plaintiffs, or of either of thp.ni, or of any other olalnïant to or 
appropriator of the waters of said Humboldt river aud its tributaries, iiu'ind- 
ing the Little Humboldt, vyhich rights or appropriations were completed prior 
to the approval of the act of Jiareh 22, 1913. 

"(2) Ttiat eaeh and ail of the acts of défendant in proceeding to hear and 
détermine such rights are in exeess of any authority vested in him as state 
engineer. 

"(3) That the state of Nevada, including the public or the people thereof. 
as a sovereign proprietor, never did, and does not now, ovvn, possess, or hâve 
any right, title, claim, or interest in or to tlie water of ail, or any, sources of 
water supply, or of ail, or any, of the natural water courses, within the 
boundaries of the state, whether ahove or beneath the surface of the ground. 

"That the .state of Nevada has no right or authority, by législation or oth- 
erwise, to create an administrative offiee, and vest such office with power 
to détermine the facts or law establishing plaintiffs' vested rights, the right 
of possession to or the possession of the right to the use of w-ater claimed by 
plaintiffs as a vested property right." 

Défendant admits that as state engineer he has notlfled plaintiffs, and each 
of them, to make and file in his offiee sworn statements or proofs of their 
respective claims and appropriations; tliat he is hearing, and will continue to 
hear, testlm'ony, to receive proofs, to make the orders and déterminations, 
and to perform the other things required of him by the Water Act of 1913, 
as amended in 1915; but he dénies that such a course will in any manner in- 
vade or impair the vested rights of plaintiffs or other appropriators on said 
river System, or that the law, in so far as it directs the doiug of thèse things 
already performcd by him', or now in contemplation, violâtes eitlier the Con- 
stitution of the United States or the Constitution of Nevada. 

In so far as it is necessary to an understandlng of the issues involved, the 
act, in brief outline, is as follows: 

"Section 1. The water of ail sources of water supply within the bounda- 
ries of the state, whether above or beneath the surface of the ground, belongs 
to the public. 

"Sec. 2. Subject to existing rights, ail such water may be appropriated for 
bénéficiai use as provided in this act and not othei-wise. * * * 

"Sec. 84. Nothing in this act contained shall impair the vested right of 
any person to the use of water, nor shall the right of any person to talîe and 
use water be impaired or affccted by any of the provisions of this act where 
appropriations hâve been initiated in accordance with law prior to the ai> 
proval of this act." 

Whenever a rwtition signed by one or more water users on any stream or 
stream System' is presented to the state engineer, requesting a détermination 
of relative rights of various claimants to the waters thereof, if on investiga- 
tion the facts warrant it, the engineer shall enter an order granting the pé- 
tition, and proceed to make a détermination. In the absence of such a péti- 
tion, it is the duty of the engineer to enter such an order of détermination of 
any stream selected by him, conimencing on the streams in tlie order of 
their Importance for irrigation. Section 18. 

As soon as practicable after the order, the engineer, for a period of four 
consécutive weeks, must publish a notice, setling forth the fact of the order, 
'he pendeney of the proceedings, the date whon his examinations will com- 
mence, and requiring ail daioïants to make proof of their claims. Section 10. 
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Begiiinîns at tlie time fixed in the notice, tlie enfrineer must tnvpstl^ate 
ttie flow of tlie streaiii, the divertlng ditclies, tiie lands irrlgated, mal^e sur- 
veys and prépare umps showing the course of the stream, the location of each 
ditch or canal, the area, outline and character of culture of each parcel of 
land upon wlilch the water of the stream* has been used, and gather such 
other data and information as may be essontial to a proper détermination of 
water rishta in the stream. Sections 20 and 21. 

On flUng his measureinents and maps, the en!:;ineer m\ist give notice of the 
date when he will commence tAldng proofs, and flx a date, not less than 60 
days thereafter. prior to which the proofs must be filed. Service of this no- 
tice is reqiiired to be made by publication in one or niore newspapers for a 
period of four consécutive vreeks, and by re^Lstered mail or dellvery to each 
(,'lalmant in person. Witli each notice by registered mail, a blanU form must 
be inclosed, on which the claimant ig required to présent in writing ail par- 
ticulars necessary for the détermination of his right. lie must state tlie na- 
ture of the rlght or use on which his claim is based, a description of Tbe 
■Works of diversion and distribution, the date of beginning and completing 
the constniction of such works and of any enlargements, the dimensions of 
the ditches, the date when the water was flr.st used for irrigation or for 
other bénéficiai purposes, and, if for irrigation, the aniount of land reclaimed 
the first and subséquent years, with the dates of réclamation, the area and 
location of lands Intended to be irrigated, the character of the soil, the kind 
of crops, and such other facts as will show the nature and extent of his right, 
and his compliance with the law. Sections 22 and 23. 

This statement must be under oath. Section 24. 

At the time fixed in the notice, the ongineer is to commence taklng proofs, 
and proceed therewith during the time fixed in the notice, after which no 
proofs shall be received or flled unless the time is extended therefor by the 
state engineer. If any claimant neglects or refuses to niake proof of his claliu 
v,'itliin the time fixed, the state engineer shall détermine the right of such 
«'lainiant from such évidence as lie may obtain, or may hâve on file in his 
office in the way of maps, plats, sun'eys, and transcripts, but exceptions to 
such detemïlnations may be filed in court Section 25. 

Any person interested in the water of a stream, who ha» not been served, 
and has no actual knowledge of the pendency of the proceedings, may at any 
time within six months after the entry of the engineer's détermination file 
a pétition to intervene. Section 26. 

As soon as practicable after expiration of the time for filing proofs, the 
engineer must assemble and certify an nbstract of ail proofs, aud «iu.se the 
same to be printed. He must also prépare a notice, fixing the time and place 
when and where évidence taken by or filed with bim shall be open to in- 
.spection of al! interested parties for a period of not le.ss than ten days. A 
copy of this notice and abstraet must be delivered by the engineer, or sent 
by registered mail, to each person who has appeared and filed proofs, at leasv 
thlrty days prior to the first day of such period of inspection. Section 28. 

If £(ny person claimlng an interest desires to object to any other chùm, he 
may Initiate a contest by filing in writing with the engineer a written state 
ment under oath, settlng foith the grounds of the proposed contest. Tbe 
contestant may, if he prefers, accompllsh the same purpose by flling later 
with the clerk of the court in which the adjudication wlU be made his excep- 
tions to the engineer's détermination. When a notice of contest has been 
filed with the engineer, it is his duty to flx a tim'e and place for the hearing. 
Notice to ail parties to the contest must be served and retum made in the 
same nianner as in civil actions in the district courts of the state, or it may 
be sent by registered mail, and the receipt of such notice constitntes valid 
and légal service. Witnesses who neglect or refuse to attend and testify 
may be compelled by the district court to do so. The évidence will be con- 
fined to the subjects enumerated in the notice of contest and the reply, and 
must be rei)orted and transcribed in its entirety. Sections 29, iîO, 35. 

As soon as possible after the hearing of contests, the engineer must make 
and record In his office an order detei-mining and establishing the several 
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rights to the waters of the strenm, and at nny tlnre withîn 60 days there- 
after he may, for good cause shown, reopen the proceedinprs and grant a re- 
hearing. The order of détermination must be printed, and a copy deUvered 
or sent by registered mail to each pérson who bas appeared in the proceed- 
ing, by intervening, contesting, or flling proof of his claini. Section 33. 

As soon as practicable thereafter a certified copy of the détermination of 
the engineer, together with the original évidence and a transcript of the tes- 
tinïony flled with or taken by him, must be flled wlth the clerk of the district 
court of the county In which further proceedings ai-e to be had. It Is then 
the duty of the engineer to procure a court order flxing the time for hearing. 
A copy of thls order must be sent by registered mail to each party to whoni 
a copy of the order of détermination la required to be sent. The notice must 
also be published four ccmsecutive weeks in some nevvsptiper of gênerai cir- 
culation published in each county in which such streanï systcui. or any part 
thereof, is located. Proof of service and publication must be flled with the 
clerk of the court. Section 34, as amended by St. 1915, c. 253, § 4. 

At least five days liefore the hearing in court any interestotl party, who is 
aggrieved or dissatisfled with the détermination of the engineer, may file a 
notice of exception thereto, a copy of which must be served on, or transmit- 
ted by registered mail to, the engineer. At the hearing the engineer's déter- 
mination, the stateinents of claims, and the exceptions shnll constitute the 
only pleadings. If no exceptions are filed, the court must enter a decree 
affirming the order of détermination. If exceptions hâve been flled, ail par- 
ties in interest, who hâve done so, must appear in iK'rson or by counsel, and 
the court must hear them, and ail proceedings "shall be, as near as may be, 
in aceoi'dance with the rules goveming civil actions." Section 35, as amended 
by St. 1915, § 5. 

"For further information on any subject in controversy the court may em- 
ploy one or more qualified persons to investigate and report thereon under 
oath, subject to examination by any party in interest as to his competency 
to give expert testimony thereon. The court, may, if necessary, refer the 
case or any part thereof for such further évidence to be taken by the state 
engineer as it may direct, and; may require a further détermination by him, 
subject to the court's instructions. After the hearing, the court shall enter 
a decree affirming or modifying the order of the stute engineer. Upon the 
hearing the court may assess and adjudge against any party such costs as 
it may deenï just and équitable, or may assess the co.«ts in proportion to the 
amount of water rlght allotted. Appeals from such decree may be taken to 
the suprême court by the state engineer or any party in interest, in the same 
mianner and with the same effect as in civil cases." Section 36, as amended 
by St. 1915, § 6. 

A copy of the decree must then be flled in the office of the state engineer, 
and thereafter, subject only to the provisions of the law relatlng to appeal, 
a stay of proceedings shall be in full force and eft'ect. Section 37, as amended 
by St. 1915, § 7. 

"From and after the filing of the order of détermination, évidence, and 
transcript with the county clerk as aforesald, and during the time the hear- 
ing of said order is pending in the district court, the division of water from 
the stream involved in such détermination shall he made by the state engi- 
neer in aceordance with said order of détermination." Section 38, as amend- 
ed by St. 1915, § 8. 

The opération of the order of détermination may be stayed in whole or in 
part, pending a decree by the court, by an.v part.y on filing a bond in the court 
where the proceedings are pending, in such an amount as the Judge may .flx; 
the condition of the Yiond t)elng to pay ail dam'ages that may accrue by rea- 
son of the stay. Section 39, as amended by St. 1915, § D. 

"Upon the final détermination of the relative rights in and to the waters 
of any stream System, it shall be the duty of the state engineer to issue to 
each person represented in such détermination a certificate to be slgned by 
such state engineer, and bearlng the seal of his office, setting forth the name 
and post office address of the owner of the right, the date of priority, extent 
and purpose of such right; and if such water be for irrigation purposes, a 
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description of the land, by légal subdivisions when possible, to which sald 
water is appurtenant. Such certificate shall be transmitted by the state engl- 
neer in person or by registered mail to the county recorder of the county In 
which said rlght is located, and it shall be the duty of the county recorder 
upon the recelpt of a recording fee of one dollar, collected as hereinbefore 
provided, to record the same in a book especially prejjared and kept for that 
purpose, and thereupon Immediately transmit the certificate to the respec- 
tive owners." Section 51. 

"Any person feeling himself aggrleved by any order or décision of the state 
enginéer, acting in person or through bis assistants or the water eonïmis- 
sioners, afCecting his interests, when such order or décision relates to the ad- 
ministration of determined riglits or is made pursuant to sections 52 to 88, 
inclusive, of this act, may hâve the same revlewed by a proceedlng for that 
purpose, in so far as may be in the nature of an app«al, which shall be ini- 
tiated in the proper court of the county in which the m'atters affected or a 
portion thereof are situated. The proceedings in everj' case shall be heard 
a]id tried by the court, and shall be informai and summary, but full opjjor- 
tunity to be heard shall be had before judgment is pronounced. And no such 
proceedlng shall be entertained unless notice thereof, containing a statement 
of the substance of the order or décision coniplained of, and of the m'anner 
in which the saïue Injuriously alïeets the petitioner's interests, shall hâve 
been served upon the state englneer, personally or by registered mail, at his 
office at the State Capitol within thirty days foUowing the rendition of the 
order or décision in question. A similar notice shall also be served person- 
ally or by registered mail upon the person or persons who may hâve been 
afCected by such order or décision. Where évidence has been flled with, or 
testimony taken before, the state englneer, acting as aforesaid, a transcribed 
copy thereof, or of any spécifie part of the same, duly certifled as a true and 
correct transcript in the manner provided by law, shall be reeeived in évi- 
dence with the same efCect as if the reporter were présent and testified to 
the facts so certifled. A copy of said transcript shall be furnished on de- 
mand, at actual cost, to any person affected by such order or décision, and 
to ail other persons on payment of a reasonable amount therefor, to be fixed 
by the state englneer. No bond shall be required except a stay is deslred, 
Rnd the proceedings herein provided for shall not be a stay unless, within 
five days following the service of notice thereof, a bond shall be flled in an 
am'ount to be flxed by the court, with sureties satlsfactory to such court, 
conditioned to perform the judgment rendered in such proceedings. Costs 
shall be paid as in civil cases brought in the district court, except by the state 
englneer or the state ; and the practice in civil cases shall apply and be con- 
sistent with the informai and summary character of such proceedings, as 
herein provided. Appeals may be taken to the suprême court from the judg- 
jnient of the district court in the same manner and with the same efCect as in 
other civil cases, except that notice of appeal must be served and filed within 
eixty days from the entry of judgment. The décision of the state englneer 
shall be prima facie correct, and the hurden of proof shall be upon the party 
attacklng the same. Whenever it shall appear to the state englneer that any 
litigation, whether now ijending or hereafter brought, may adversely affect 
the rights of the public in water, it shall be his duty to request the attomey 
gênerai to appear and protect the interests of the state." Section 75. 

"Any and ail maps, plats, surveys, and évidence on file in the oflHce of the 
state englneer relating to any proof of appropriation involved in the proceed- 
ings for the détermination of the relative rights in and to the waters of any 
streanï System, obtained or filed under the provisions of this or any preced- 
ing act relating to the ofiioe of state englneer, shall be admissible in court 
and shall bave the same force and effect as though obtained and submitted 
Tinder the provisions of this act as amended: Provided, that at least ninety 
days prior to the rendering of his order of détermination of the relative 
rights in and to the waters of any stream system, the state englneer shall 
notify ail parties in interest of his intention to conslder such maps, plats, and 
évidence, and of his intention to submit his findings to the court under the 
provisions of this act as amended; such notice to be given in the manner pre- 
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scribed In section 22 of thls act. Wlthln slsty days after such notice, any 
sucb party In interest may file with thé state engineer any additlonal or sup- 
plenitentary maps, plats, surveys, or évidence, or objections to the admlssii- 
bility ot any évidence hitherto presented and on file in the office oî the state 
engineer, in relation to his elaim ot watcr right or adverse to the clalm or 
claima of the water rlRht of any other party or parties in int«rest, in order 
so to perfect his daim in accordance with the provisions of tiiis amended act, 
and the state engineer shall consider the whole thereof in rendering such or- 
der of détermination, and the samie shall beeome a part of the record whlcJi 
shall be snbmitted to the court as provided by sections 3-t to 39, inclusive, 
of this act." Section 8Sa, as amended by St. 1&15, § 14. 

Cheney, Downer, Price & Hawkins, of Reno, Nev., for plaintiffs. 

Geo. B. Thatcher, Atty. Gcn., of Nevada, and W. M. Kearney, State 
Engineer, of Carson City, Nev.; for défendant. 

Morrison, Dunne & Brobeck and Edward Hohfeld, ail of San Fran- 
cisco, Cal., and Hugh H. Brow^n and J. H. Evans, both of Tonopah, 
Nev., aniici curije. 

FARRINGTON, District Judge (after stating the facts as above). 
Plaintiffs take the position that they are possessed of certain prop- 
erty rights in the waters of Humboldt river, which were perfected 
prior ta the passage of the Nevada Water Law of 1913, and prior 
to 1902, when the office of state engineer was created; that there never 
lias been any gênerai adjudication of the rights, or relative rights, 
of plaintiffs, or other appropriators, to the waters of that stream; 
consequently the proposed détermination by défendant, being an ex- 
ercise of something more than administrative authority, will impair 
plaintiffs' vested rights, and is therefore unconstitutional. The three 
main contentions are as follows : 

First, that the statute itself, by virtue particularly of sections 2 and 
84, does not contemplate or authorize the state engineer to make or- 
ders. determining and establishing the several rights to the waters of 
a stream, when those rights were initiated and perfected prior to 
1903, or prior to March 22, 1913, the date of the 1913 statute. 

Second, that the législative déclaration contained in section 1 of said 
Water Law of 1913, which reads, "The water of ail sources of water 
supply within the boundaries of the state, whether above or beneath 
the surface of the ground, belongs to the public," is insufficient to, 
and does not, warrant or authorize the acts donc and threatened to 
be donc by défendant, as state engineer, as alleged in the bill of com- 
plaint, because the waters of ail sources of water supply within the 
boundaries of the state are appropriated or unappropriated ; if appro- 
priated, they belong to the appropriator thereof; if unappropriated, 
they belong to the United States government, by virtue of the treaty 
of the United States of America and the United Mexican States in 
1848, and by virtue of the Enabling Act, approved March 21, 1864. 

Third, that the statute, beginning with section 18, and concluding 
with section 58, both inclusive, and section 75, and sections 88a and 
88b, is invahd, because thereby it is sought to confer upon a non- 
judicial ofBcer judicial powers, by the terms of the statute the dis- 
trict courts of the state are deprived of the original jurisdiction, 
vested in them by article 6, section 6, of tlie Nevada Constitution, and 
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that ît makes of the district courts appellate courts, when the district 
courts hâve "no final appellate jurisdiction, except on appeal from jus- 
tices' courts, and such other inferior tribunals as may be established 
by law," and that, where the district court bas appellate jurisdiction, 
that is final, and no appeal lies from its décision to the Suprême Court 
of the State of Nevada. 

[1] The first contention is vk^ithout merit. Manifcstly, the whole 
scope and purpose of the act is to provide, among other things, for 
controlling and regulating the use of water. In order that this design 
may be accomplished, it is necessary to provide a method of appropria- 
tion which vvill insure that each new^ right be located, identified, and 
described as accurately as possible. It is also necessary that ail ex- 
isting rights, whether they accrued before or after the création of the 
office of state engineer, be ascertained. There can be no appropria- 
tion unless there is water to appropriate. There can be no just dis- 
tribution of the waters flowing in a stream among those entitled tliere- 
to, until their respective rights and necessities are known. Appropria- 
tion or régulation, without such knowledge, or supervision, which does 
net extend to and include early vested rights, will be both useless and 
mischievous. 

The act begins and ends with a disclaimer of any purpose to impair 
vested rights. This circumstance may be significant, but it does not 
signify that state détermination and régulation of vested rights is in- 
consistent with their maintenance and préservation. If such rights, 
accruing prier to the passage of the act, were to be exempt from its 
opération, it is singular that purpose was not clearly expressed. 

The demand for régulation is more and more insistent, as the peo- 
ple of the state come to understand how limited is the supply, how 
immeasurable the need for water, and how essential it is to the gên- 
erai welfare that every stream and every foot of water within our 
boundaries should perform its largest possible économie service. In 
addition to this are the manifold and inévitable embarrassments and 
difficulties which arise from the f act that practically ail Nevada water 
rights are undefined, and therefore debatable. One who has located 
a mining claim or a homestead is able to prove up before the proper 
officiais, and to obtain a patent defining accurately the tract of land 
to which he is entitled. In the earlier décisions, particularly those 
rendered after the doctrine of riparian ownership was declared' to be 
unsuited to our conditions, in an endeavor to define conflicting rights 
with some degree of certainty, the courts occasionally awarded to 
each party in due order the use of a fixed and measurable portion 
of the stream in controversy. While this afifordted a ready and usually 
satisfactory method of adjustment between the immédiate litigants, 
it was whoUy inconsistent with the principle that each appropriator's 
right to the use of water is limited within bis appropriation to the 
amount, applied economically, which is necessary to accomplish the 
bénéficiai purpose for which the appropriation was made. For irriga- 
tion this amount varies with the varying humidity of each season. 

In the case of Gotelli v. Cardelli, 26 Nev. 382, 69 Pac. 8, there was 
a decree awarding plaintiffs ail the water their ditch would carry. 
This decree was held to be erroneous, and the trial court was ordered 
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to modify it, by eliminating ail directions touching any fixed quantïty 
or volume of water. 

More than 700 persons and corporations daim rights to use water 
from the Humboldt river. For the most part thèse claims are un- 
certain and indefinite ; the uncertainty of each affects and adds to tlie 
indefiniteness of every subséquent appropriation. When thèse claims 
are adjudicated, so they can be measured and identified with approxi- 
mately the same précision which characterizes a deed conveying a 
parcel of land, much will be added to the value of the rights, and the 
temptation to turn surplus water into the sagebrush, in order to pre- 
vent others from acquiring adverse rights, will be removed. 

It is within the législative power to enact laws designed to remedy 
such gênerai confusion and uncertainty as to titles, and, when the 
public interest demands it, to require a party, in actual possession and 
claiming perfect title, to appear before a properly constituted tribu- 
nal and establish title by a judicial proceeding. This was the method 
pursued in settïing San Francisco titles after the records had been 
destroyed in the great fîre of 1906, and also by the United States in 
determining, as between itself and claimants under Mexican grants, 
the title to property in Califomia. American Land Co. v. Zeiss, 219 
U. S. 47, 60, 31 Sup. Ct. 200, 55 L. Ed. 82. 

That détermination and control of ail water rights, without regard 
to the date of acquisition, is contemplated and required by the Water 
Law, is too obvions to admit of discussion. The question is whether 
the scheme provided, in so far as it is alleged to préjudice the rights 
of thèse plaintififs, is unconstitutional. 

[2] Any extended discussion of plaintiffs' second contention would 
be largely académie, and could lead to no profitable or décisive con- 
clusion. Section 1 of the act déclares that the water of ail sources 
of water supply within the boundaries of the state, whether above 
or beneath the surface of the ground, belongs to the public. Section 
84 provides that nothing in the act "shaîl impair the vested right of 
any person to the use of water." In section 2 ail such waters, "sub- 
ject to existing rights," are declared to be open to appropriation. 

For years the national government has consistently recognized and 
respected rights acquired by appropriation to the use of water. It 
has conformed to the state statutes regulating the acquisition of un- 
appropriated waters ; and when its proprietary interest in the use of 
running water has corne in conflict with that of the individual, it has, 
like the individual, resorted to the courts for settlement and adjust- 
ment. In Act July 26, 1866, c. 262, §■ 9, the Congress of the United 
States declared: 

"That whenever, by priorlty of possession, rights to the use of water for 
mlning, agricultural, manufacturlng, or other purposes, hâve vested, and 
aecrued, and the snnie are recognized and acknowledged by the local customs, 
laws, and the décisions of courts, the possessors and owners of such vested 
rights shall be malntained and protected in the same." 14 Stat. 253 (Comp. 
St. 1916, § 464T). 

This was folio wed March 3, 1877, by an act to provide for the sale 
of désert lands in Nevada and otlrer states, in which this language 
occurs : 
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"The rlght to the use of water by the person so conducting tlie same, on or 
to any tract of désert land of six lumdred and forty acres sball dépend upon 
bona fide prior appropriation ; and such right shall not exceed the amount of 
water actually appropriated, and necessarily used for the purpose of irriga- 
tion and réclamation : and ail surplus water over and above such actual ap- 
propriation and use, together with the water of ail lakes, rivers and other 
sources of water supply upon the public lands and not navigable, shall re- 
main and be held free for the appropriation iind use ot the public for irriga- 
tion, mining and manufacturing iiinijoses subject to existing rights." 19 Stat. 
377, c. 107 (Coinp. St. 1916, § 4G74). 

Long prior to the act of 1866, the doctrine of appropriation was 
approved and recognized in ail the Pacific Coast states. In Jones v. 
Adams, 19 Nev. 78, 6 Pac. 442, 3 Am. St. Rep. 788, Reno S. M. & 
R. Works V. Stevenson, 20 Nev. 269, 21 Pac. 317, 4 L. R. A. 60, 19 
Am. St. Rep. 364, and Walsh v. Wallace, 26 Nev. 299, 67 Pac. 914, 
99 Am. St. Rep. 692, it was announced that the doctrine of riparian 
rights has no place in the law of Nevada. 

The statutory déclaration that ail waters within the state belong 
to the public can hardly be construed. as a claim of title on the part 
of the state to such usufructuary rights as had already vested when 
the act was adopted. Both the state and national govemments con- 
cède and hâve granted the privilège of acquiring rights to the use of 
water by appropriation, and it was by appropriation that the vested 
rights alleged in the présent bill to be in danger of infringement were 
secured. The titles thus obtained are not those of the sovereign ; they 
are no more than proprietar>', and as such they are subject to the same 
sovereign authority and control which the state exercises over other 
privately owned real estate within its boundaries. 

The idea that the individual has a vested right to enjoy the use of 
running water without public régulation or control is subversive of 
the sovereignty of the state. The state cannot divest itself of, or sur- 
render, grant, or bargain away, this authority. Whenever the gên- 
erai public morals, health, safety, or welfare demand it, it becomes 
the duty of the state to exercise its police power of régulation and 
control, to the end that the individual may be restrained f rom exercis- 
ing rights of ownership or possession to the substantial injury of 
others, or to the détriment of the community ; and this restraint may 
be such as the Législature in its wisdom deems reasonable and expédi- 
ent. 

Water is not capable of permanent private ownership; it is the use 
of water which the state permits the individual to appropriate. The 
water itself, so the statute déclares, belongs to the public. The pro- 
vision that the state may by law provide active, efficient régulation 
covering the distribution and use of water can no longer be challenged, 
either for want of power on the part of the state, or on the ground 
that such régulation is not essential to the peace and welfare of the 
public. Ormsby County v. Keamey, 37 Nev. 314, 336, 351-354, 142 
Pac. 803; In re Willow Creek, 74 Or. 610, 617, 144 Pac. 505, 146 
Pac. 475 ; Holden v. Hardy, 169 U. S. 366, 392, 18 Sup. Ct. 383, 42 
L. Ed. 780; Hudson Water Co. v. McCarter, 209 U. S. 349, 355, 
28 Sup. Ct. 529, 52 L. Ed. 828, 14 Ann. Cas. 560; Pacific Live Stock 
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Co. V. Oreeon Water Board, 241 U. S. 440, 448, 36 Sup. Ct. 637, 
60 h. Ed. 1084. 

[3] Plaintiffs' third contention présents the most serious question 
we hâve to investigate. At tlie oiitset it is well to recur to the fol- 
lowing well-established principles: 

First. The presumptions are ail in favor of the validity of a state 
statnte, attacked on the ground that it conflicts with the state Con- 
stitution. 

Second. If a state statute, as construed' by the highest state court, 
conflicts with the fédéral Constitution, it is the duty of the fédéral 
courts to so déclare. 

Third. If the question involves merely the conformity of the act 
with the state Constitution, the décisions of the highest state court 
are final and conclusive. In such a case a fédéral court is reluctant 
to déclare a state statute unconstitutional before the question has been 
considered and determined by the state tribunal. Michigan Centra! 
Railroadi v. Powers, 201 U. S. 245, 291, 26 Sup. Ct. 459, 50 L. Ed. 
744; American Land Co. v. Zeiss, 219 U. S. 48, 65, 31 Sup. Ct. 200, 
55 L. Ed. 82; Fallbrook Irr. Dist. v. Bradley, 164 U. S. 112, 154, 
17 Sup. Ct. 56, 41 L. Ed. 369; McGehee on Due Process of Law, 37. 

[4] The court will hear only those objecting to the constitutionality 
of an act who are affected by its alleged unconstitutionality in the 
particulars complained of. In the récent case of Ormsby County v. 
Kearney, 37 Nev. 314, 142 Pac. 803, on appeal from' the district court 
for Humboldt county, the Suprême Court of this state had under con- 
sidération the Water Law as enacted in 1913. The purpose of the 
action was to restrain the state engineer from proceeding under that 
statute, andi the resuit was an order directing the district court to 
modify the temporary injunction, "so as to only restrain the state 
engineer from making déterminations which would in any way impair 
vested rights"; but what acts.of détermination woiild impair vested 
water rights was not indicated, otherwise than as the court held that 
the act was unconstitutional in so far as it authorized the engineer to 
make decrees which were final and conclusive. The majority of the 
court were of the opinion that the state, in the exercise of its police 
power to prescribe laws for the gênerai welfare, could provide for 
inspection and régulation of the waters and water courses of the state, 
and exercise a superintending control over them ; that the Water Law 
of 1913, giving the state engineer the right to institute proceedings 
to détermine water rights, if construed as administrative only, and not 
to impair vested rights, was valid; and that the state engineer could 
lawfully take évidence and détermine water rights for administrative 
purposes. 

In order to understand how and to what extent the court declared 
the law of 1913 unconstitutional, it will be necessary to examine the 
décision and the statute. Section 44 of the act of 1913 in terms dé- 
clares that: 

"The final orders or decrees of the state engineer, in the proceedings pro- 
vided by law for the adjudication and détermination of rights to the use of 
the waters in this state, shall be conclusive as to ail prior appropriations, and 
the rights of ail existing claimauts upon the stream or other body of water 
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lawfnlly embraeed In the adjudication, sub.iect, however, to the provisions of 
law for appeals, rehearlngs and for the reopenlng of the orders or decrees 
thereiu." 

If the proceedings were reopened, the rehearings could be had only 
before the state engineer. The only appeal granted was to the district 
court ; but as that court, under the Constitution, had and could exercise 
no such appellate jurisdiction, the act had the effect of making the dé- 
termination of an administrative officer a final adjudication of property 
rights, from which there could be no appeal. The court very properly 
held the act unconstitutional in this respect. Ormsby County v. Kear- 
ney, supra, 37 Nev. 356, 379, 384, 385, 142 Pac. 803. 

In the act as amended, section 44 was repealed. Sections 40, 41, 42, 
and 43, relating to the practice, undertakings, and costs on appeal from 
the decrees of the district court made on appeal to that court from the 
final order of the state engineer, were also repealed. The last clause 
of section 33, giving the détermination of tVie state engineer full force 
and efiiect from and after the date of its entry in the records of the 
state engineer, was omitted. In the amended act, the détermination is 
permitted to bave no efficiency until it is filed in the district court; 
thereafter the division of water must be made in accordance therewith, 
but this division "may be stayed in whole or in part by any party upon 
filing a bond in the court wherein such détermination is pending." 
After the stay bond, the order of détermination seems to be shorn of 
ail efficiency, except that it opérâtes as a pleading, and may be affirm- 
ed by the court, without trial, if no exceptions are filed. 

The provisions imposing fines and imprisonment on those who fail 
to appear and make proof of their claims, and for postponing their pri- 
orities to the later priorities of claimants whose proof s are filed in .ac- 
cordance with the provisions of the act, do not appear in the statute 
as amended. For those whose default is willful or négligent, the only 
détriment prescribed is that their rights must be determined by the 
state engineer from such évidence as he may obtain or bave in his pos- 
session ; and those who hâve no actual knowledge or notice of the 
pendency of the proceedings may, at any time within six months after 
entry of the détermination, file a pétition in intervention. 

Sections 34, 35, 36, 37, 38, and 39 of the original act alldwed any 
party aggrieved by the order of détermination six months within which 
to perfect an appeal to the district court. He was required to file an 
undertaking, conditioned to prosecute his appeal without unnecessary 
delay, and also to pay ail costs and damages which might be suffered 
by the party to whom the undertaking was given. He was also requir- 
ed to file in the district court a certified copy of the order appealed 
from, and ail testimony and records o.'ïered before the state engineer, 
including maps and measurements, together with a pétition setting ont 
his cause of complaint. 

In the amended act the aggrieved party is only expected to file his 
exceptions. There is no appeal from the détermination of the en- 
gineer to the district court, but rather a continuation in that court of 
proceedings commenced by and before the state engineer. When he 
bas made his détermination, he must file it, together with the original 
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évidence and transcripts, in the district court; he must then apply to 
the court to hâve the matter set for hearing; he must notify each in- 
terested party, and file proof of service. The order of détermination, 
the statements or claims of claimants, and the exceptions to the order 
will constituté the only permissible pleadings, and ail the proceedings 
thereunder are had as nearly as may be in accordance with the rules 
governing civil actions. If necessary, the court may employ experts 
to investigate and report, or it may refer the case, or any part of it, to 
the State engineer for further évidence or détermination. The pro- 
ceedings culminate in a decree affirming or modifying the détermina- 
tion. The only appeal involving the order of détermination provided 
for in the amended act is frora the decree of the district court to the 
Suprême Court. There is no provision in the act of 1915 which dé- 
clares that the détermination of the state engineer shall at any time be 
in force and eiïect, save that, pending proceedings in court, the water 
may be distributed in accordance therewith, unless such distribution is 
prevented by a stay bond. 

The insistence that the proceedings provided in the statute as amend- 
ed, are tantamount to an appeal to the district court, as authorized in 
the act of 1913, is not well founded. At no stage does.the détermina- 
tion possess any of the characteristics of finality; it cannot be regarded 
as terminating between the parties litigation on the merits of the case. 
It contemplâtes and provides for further information and testimony 
in the district court, before a final decree can be entered. It opérâtes, 
not as a judgment, but as a pleading, or the findings of a référée. True, 
it maybe affirmed without additional testimony, if no exceptions are 
filed. This is équivalent to the taking of a decree pro confesso when 
the allégations of the bill are sufficient to support the decree asked. 
Sirakins, Fédéral Equity Suit, p. 388. A similar proceeding occurs 
when judgment by default is taken against a défendant who fails to 
answer in an action upon contract for the recovery of money or dam- 
ages only. Rev. Laws Nev. § 5236. 

It is insisted that the amendments of 1915 hâve failed to accomplish 
their purpose, and that the act as amended is still bad, in that it vests 
judicial power in a nonjudicial officer. It must be admitted that the 
amended act imposes duties on the state engineer which in their nature 
are judicial, but whether they come within the constitutional inhibition 
is the question. 

Section 1, art. 3, of the Nevada Constitution, reads thus: 

"The powers of the governmont of the state of Kevada shall be dlvlded Into 
three separate departments — tlie législative, the executive and the judicial ; 
and no persons charged with the exercise of powers properly belonglng to one 
of thèse departments shall exercise any functions appertalning to elther of 
the others, except in the cases herein expressly directed or permltted." 

Section 1, art 6, is as follows: 

"The judicial power of this state shall be vested In a Suprême Court, dis- 
trict courts, and in justices of the peace. The Législature may also establish 
courts, for municipal purposes only, In Incorporated cities and towns." 

It is argued that the judicial power of the state is thus completely dis- 
tributed to the courts mentioned, and consequently the I<egislature is 
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powerless to create new courts, except for municipal purposes in in-- 
corporated cities and towns, and has no reserve of judicial power to 
confer on an executive officer. 

It will be noted that a complète and perfect séparation of powers 
is not made by the Constitution itself. The veto power gives the Gov- 
ernor a qualified négative on ail laws proposed by the Législature. The 
Lieutenant Governor présides over the Senate, and has a casting vote. 
Each house of the Législature is the judge of the qualifications; élec- 
tion, and returns of its own members; and the Senate is a high court 
for the trial of impeachments. Thus the Governor and Lieutenant 
Governor exercise législative power, and the Législature exercises ju- 
dicial power. 

Again, it is only those functions appertaining either to the judicial 
or législative departments, which an executive officer is prohibited from 
exercising. Apparently it is not the exercise of ail judicial authority, 
but the exercise of that portion of the judicial authority pertaining 
or belonging to the judicial department, which is forbidden. Apt and 
appropriate language certainly could hâve been employed to express 
complète and absolute ségrégation, if such had been the design of the 
men who framed and adopted the Constitution. It was this thought 
which led our Suprême Court to say in Sawyer v. Doolev, 21 Nev. 
390, 396, 32 Pac. 437, 439 : 

"It is the State govemment as created by the Constitution which Is divided 
Into departments. Thèse departments are each charged by other parts of 
the Constitution wlth certain duties and functions, and it Is to thèse that the 
prohibition just quoted refers. • * ♦ It would be impossible to administer 
the State govemment, were the offleers not permitted and requlred, in many 
instances, to discharge duties in their nature judicial." 

Hence it was held that executive officers might be charged with the 
duty of assessing property, and required to act as a board of equaliza- 
tion ; for, notwithstanding the f act that such a board may act in a 
judicial capacity, the Constitution nowhere contemplâtes that the judi- 
cial department, as organized by article 6, shall discharge that duty. 

It is impossible to say that ail acts judicial in their nature are within 
the exclusive province of the judicial department of the govemment. 
Numerous instances may be cited in which nonjudicial officers hâve 
been required to exercise functions which in a sensé are judicial, and 
yet statutes imposing such duties hâve been held to be constitutional. 
For instance, we hâve a railroad commission, an industrial commission, 
a public service commission, a tax commission, boards of equalization, 
and boards of county commissioners. Not one of thèse bodies is a 
court, and yet under certain circumstances each is authorized to require 
the présence of witnesses, to listen to évidence, to hear argument, to 
ascertain facts, to apply existing law thereto, and to enter décisions 
seriously afïecting the rights of individuals. Such judicial power ex- 
ercised by nonjudicial officers is termed quasi judicial, to distinguish 
it from the judicial power which devolves upon, and may be exercised 
only by, the courts. 

The ultimate purpose for which the adversary proceedings are had 
is a most important factor in determining their character. At the close 
211 F.— 57 
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of the chapter on Séparation of Powers, section 753, in his work on the 
Constitution, Willoughby says: 

"There is no constitutional objection to vestlng the performance of acts 
essentially judicial in character in the bands of the executive or administra- 
tive agents, provided the performance of thèse functlons is properly incidental 
to the exécution by the department in question of functlons pecullarly its 

OVFU." 

In Landowners v. People, 113 111. 296, 309, it is said: 

"Judicial power has never been held to apply to those cases where judgment 
is exerclsed as Incident to the exécution of a. minlsterlal power, nor has it 
ever been held the exercise of minlsterlal power by the courts, wlthin th© 
meanlug of thls article, where they hâve been compelled to exercise a minls- 
terlal act as an incident to the exercise of judicial power." 

If a judicial hearing is had before a législative body to ascertain 
facts upon which to base législation, the hearing will be quasi judicial, 
even though it may hâve been conducted in strict accordance with the 
practice in civil cases; it is merely preliminary and incidental to the 
législative act. It is in no sensé a function properly appertaining to the 
judicial department of the state government. 

Again, an aggrieved shipper lodges with the Railroad Commission 
a complaint, alleging that certain charges are extortionate, unjust, and 
discriminatory ; interested parties are notified ; they appear ; witnesses 
are summoned, examined, and cross-examined ; there are arguments 
by the adverse parties ;* but the Commission — and this is significant — 
must détermine that the allégations are true, that the prevailing rates 
are extortionate, unjust, or discriminatory, before it may by order es- 
tablish and fix, in lieu thereof, rates which shall thereafter prevail. In 
ail this there is no encroaching on the judicial power. The authority 
to détermine what is a reasonable rate to be charged by a common 
carrier, or a public utility, is législative, and not judicial, in the con- 
stitutional sensé. The Constitution nowhere imposes on the courts the 
duty of making such investigations and déterminations preparatory 
to and in aid of législative acts. Hence they cannot be regarded as 
functlons appertaining to the judicial department. Southern Pacific 
Co. V. Bartine (C. C.) 170 Fed. 725, 773 ; Idaho Power, etc., Co., v. 
Blomquist, 26 Idaho, 222, 141 Pac. 1083, Ann. Cas. 1916E, 282. 

Similarly, the Industrial Commission has been invested with author- 
ity, and charged' with the duty of hearing évidence and determining 
the facts which must be found to exist before any claim for compensa- 
tion of injured workmen may be allowed. It is held that such a com- 
mission is not a court, but an administrative body, which in the course 
of its duties may décide questions of law and fact. In so doing, it 
acts quasi judicially, but is not vested with judicial power in the 
constitutional sensé. Borgnis v. Falk Co., 147 Wis. 327, 358, 133 N. 
W. 209, 37 L. R. A. (N. S.) 489. 

Judicial power, in the constitutional sensé, is something more than 
authorit}' to hear and détermine ; it includes the power to décide finally 
and conclusively, and also power to carry its détermination into effect. 
Judicial power is defined by Mr. Justice Miller as the — 

"power of a court to décide and pronounce a judgment and carry it Into 
effect between persons who bring a case before it for décision." 
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See Western Meta! Supply Co. v. Pillsbury, 172 Cal. 407, 412, 156 
Pac. 491, 493; Muskrat v. United States, 219 U. S. 346, 356, 31 Sup. 
Ct. 250, 55 L. Ed. 246; District of Columbia v. Eslin, 183 U. S. 62, 
65, 22 Sup. Ct. 17, 46 L. Ed. 85; Gordon v. United States, 117 U. 
S. 697; Interstate Commerce Corn. v. Brimson, 154 U. S. 447, 481, 
14 Sup. Ct. 1125, 38 L. Ed. 1047. 

In Underwood v. McDuffee, 15 Mich. 361, 368, 93 Am. Dec. 194, 
196, the court said: 

"No action whlc-h is merely preparatory to an order or Judgment to be ren- 
dered by soine différent body can be properly termed judlcial. A master in 
chancery often bas occasion to consider questions of law and of fact, but no 
one ever supposed Mm to possess judicial power. A Jury In a court of record 
détermines ail tbe facts in a case, but the judicial power is In the court whlcb 
enforces the verdict by judgment Thls view is very clearly explalned by 
Kent, C. J., In Tillotson v. Cheetham, 2 Johns. [N. ï.] 63 (3 Am. Dec. 459), 
where it was held that the sheriff hlmself, when presidlng over a jury of 
inquest, acted ministerlally, because he had no power to give judgment. 
♦ * * It is the inhérent autbority, not only to décide, but to make binding 
orders or judgments, which constitutes Judicial power; and the iustrumen- 
talities used to inform the tribunal, whether left to Its own choic-e or flxed by 
law, are merely auxlliary to that power, and operate on persons or things 
only through Its action, and by virtue of it." 

In McKnight v. Grant, 13 Idaho, 629, 637, 92 Pac. 989, 990, 121 
Am. St. Rep. 287, 290, the Suprême Court of Idaho says : 

"On the other hand, section 13 of article 5 of the Constitution was never in- 
tended to prohibit other departments of the state go\^ernment than the judi- 
cial from exercising some judicial or quasi judicial functions. We think by 
this provision It was rather intended to préserve to the judicial department of 
the State government the right and power to tlnally détermine controversies 
between parties involviiig their rights and upon whose claims some décision or 
judgment must be rendered or détermination made." 

It was held, in People ex rel. Morgan v. Hayne, 83 Cal. 111, 23 
Pac. 1, 7 L. R. A. 348, 17 Am. St. Rep. 211, that the Suprême Court 
Commissioners of that state in reporting facts and conchisions of 
law, are not exercising judicial power. 

In 1792 Congress passed an act requiring the Circuit Courts of the 
United States to examine into the pension claims of disabled vétérans 
of the Revolutionary War, to détermine what amount of pay would be 
équivalent to the disability incurred, and to certify the same to the 
Secretary of War, who was to place the names on the pension list 
in conformity thereto, unless he had cause to suspect imposition or 
mistake, in which event he might withhold the pension and report the 
case to Congress. The judges were of the opinion that, inasmuch as 
their détermination would not be final, but could be suspended by an 
executive officer, the duties imposed could not be deemed judicial. 
Hayburn's Case, 2 Dali. (Pa.) 409, 1 L. Ed. 436. 

In United States v. Ferreira, 13 How. 40, 14 E. Ed. 42, the Dis- 
trict Judge of Florida was authorized by an Act of Congress to re- 
ceive and adjudicate certain claims against the United States. His 
décisions allowing claims, together with the évidence on which he act- 
ed, were to be transmitted to the Secretary of War, and, if he was 
satisfied that the same were légal and just, he was authorized to pay 
them. The Suprême Court declared: 
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"The powers conferred by thèse acts ot Oongress upon the Judge, as well 
as the Secretary, are, It Is true, jiidlclal In thelr nature. For judgment and 
discrétion must hé exerclsed by both of them. But it is nothing more than 
the power ordinarlly given by law to a commlssioner appolnted to adjust 
claims to lands or money under a treaty, or spécial powers to inqulre Into or 
décide any other partlcular class of controversies in whlch the public or 
indlvlduals may be concerned. A power of thls description inay eonstltution- 
ally be conferred on a Secretary as well as on a commlssioner, but Is not ]u- 
dielal in éither case, in the sensé in whlch judiclal power is granted by the 
Constitution to the courts of the United States." 

In framing the amendments of 1915, the Législature attempted, and 
I think successfuUy, to provide a mode for transferring proceedings 
and records from the state engineer's office to the district court, 
which need not be regarded or treated as an appeal. Even if it were 
possible to view the transfer as an appeal, and therefore not permissi- 
ble under our Constitution, we are not at liberty to do so if the trans- 
action is reasonably susceptible of a différent construction and inter- 
prétation in harmony with the organic law of the state. 

A similar problem was presented to the court in United States v. 
Ritchie, 17 How. 525, 15 L. Ed. 236. Congress had passed an act 
"to ascertain and settle private land claims in the state of California." 
Act March 3, 1851, c. 41, 9 Stat. 631. As this statute has been the 
model for much state législation regulating water rights in the arid 
States, it will not be unprofitable to outline briefly its salient features. 
It authorized the Président to appoint a board, consisting of three 
commissioners, each of whom was to serve for a limited period. Be- 
fore this board ail persons claiming land under grants from the Mexi- 
can or Spanish govemment were required to présent their title, with 
their witnesses and évidence. It was the duty of the board to hear 
and examine the testimony, both of the claimants and of the United 
States, and, after deciding upon the validity of the claim, to prépare 
two certified transcripts of their proceedings and décision, and of the 
papers and évidence on which the décision was founded. They were 
required to file one with the clerk of the proper United States Dis- 
trict Court, and the other with the Attomey General of the United 
States. It was further provided that the filing of such transcript in 
the District Court should ipso facto operate as an appeal for the 
party against whom the décision had been rendered, but if such losing 
party failed for six months thereafter to file with the clerk of the 
court a notice of his intention ta prosecute the appeal, the appeal 
should be regarded as dismissed. It was the duty of the District 
Court, after considering the pleadings and the évidence on which the 
commission had acted, and such further évidence as it might order to 
be taken, to render judgment. It was further enaCted: 

"That * • * ail lands, the claims to whlch shall not bave been present- 
ed to the sald commissioners withln two years after the date of this act shall 
be deemed, held, and eonsldered as part of the public domain of the TJnlted 
States," and that "the final decrees rendered by the sald commissioners 
• * * shall be concluslve between the United States and the sald claim- 
ants." 9 Stat. œS, §§ 13, 15. 

The claim of the plaintiff Ritchie to a large tract of land north of 
San Francisco Bay was presented to the board; there was a décision 
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in hîs favor, which was subsequently affirmed in the United States 
District Court. On appeal to the Suprême Court of the United States, 
it was objected that the law was unconstitutional, because the board 
of commissioners was not a court, and therefore could not be vested 
with judicial power, or render a judgment from which an appeal could 
be taken to the district court. Mr. Justice Nelson, speaking for the 
Suprême Court, said: 

"The suit in tbe District Court Is to be regarded as an original proeeeding ; 
ttie removal of the transcript, papers, and évidence into It from the board of 
commissioners being but a mode of providing for the institution of the suit in 
that court. The traxisfer, It is true, is called an appeal ; we must not, how- 
ever, be misled by a name, but look to the substance and intent of the pro- 
eeeding. The District Court Is not confined to a mère re-examlnation of the 
case as heard and decided by the board of commissioners, but hears the case 
de novo, upon the papers and testimony which had been used before tie 
board, they being made évidence in the District Court, and also upon such 
further évidence as elther party may see fit to produce." 17 How. 533, 15 L. 
Ed. 236. 

It is said that the décisions of Wyoming, Nebraska, and Oregon can 
hâve but little weight in the solution of the problem which confronts 
this court. The reason urged in support of this proposition is that, 
under the Constitutions and statutes of those states, the adjudication 
of water rights is made by officers or boards compétent to exercise the 
judicial power, and it may be reviewed by courts having appellate jur- 
risdiction to do so, whereas in Nevada the state engineer cannot be 
vested with judicial power, or the district court with such appellate 
jurisdiction. 

In my judgment the assumptions on which this proposition rests can- 
not be indulged. If it is permissible by statute under the Constitutions 
of Wyoming, Nebraska, and Oregon to clothe an administrative board 
or officiai with judicial power, why hâve the courts in those states with 
such unanimity overlooked this solution of the constitutional questions 
involved in the considération of their water laws, and rested on the 
theory that the powers conferred on such boards are not judicial, but 
quasi judicial? The Constitution of Wyoming déclares that the waters 
of ail natural streams, springs, and bodies of water are the property of 
the state. It also provides for a board of control and a state engineer 
as f ollows : 

"There shall be constituted a board of control, to be composed of the state 
engineer and superintendents of the water divisions ; which shall, under such 
régulations as may be prescrlbed by law, hâve the supervision of the waters of 
the state and of their appropriation, distribution and diversion, and of the 
varions officers connected therewlth. Its décisions to be subject to review by 
the courts of the state." Article S, § 2. 

"There shall be a state engineer. » » • He shall be président of the 
board of control, and shall hâve gênerai supervision of the waters of the 
state and of the ofiicers connected with Its distribution." Article 8, § 5. 

Elsewhere the Wyoming Constitution also provides: 

"The Judicial power of the state shall be vested in the Senate, slttlng as a 
court of impeachment, In a Suprême Court, district courts, justices of the 
peace, courts of arbitratlon and such courts as the I^egislature may, by gên- 
erai law, establish for incorporated dtles or Incorporated towns." Article 5, 
§1. 
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_ In Wyoming the judicial power of the state is thus dîstributed to 
six courts, among which the board of control is not mentioned. Had it 
been the intention to vest that board with judicial power, it certainly 
would bave been included among the courts mentioned in the Constitu- 
tion. Instead, the power given to the board over the waters of the 
State, and over their appropriation, distribution, and diversion, is su- 
pervisory. Supervisory power and judicial power are not the same. 
One is the power of a superintendant, and the other the power of a 
court. 

The Wyoming Water Law (Laws 1890-91, c. 8) is entitled "An act 
providing for the supervision and use of the waters of the state." It 
provides for the sélection, by the board of control, of the stream to be 
adjudicated, notice of proceedings, swom statements by claimants, 
raeasurements, examinations, and maps of streams, ditches, and irri- 
gated lands, to be made by the state engineer, testimony, to be taken 
by a member of the board, opening of ail évidence to inspection, con- 
tests, hearings, and an order of the board determining and establishing 
the several priorities, the amount of water appropriated, the character 
and kind of use for which each appropriation was made, and cer- 
tificates of appropriation. It also provides that parties aggrieved 
may appeal from the board of control to the district court. The ap- 
pellant is obliged to file a bond on appeal, and to file in the court a cer 
tified copy of the order appealed from, and of ail records, measure- 
ments, and évidence considered by the board, and if he desires to 
stay opération of the order appealed from he is obliged to file an addi- 
tional bond. The matter is tried de novo in court. 

In Farm Investment Co. v. Carpenter, 9 Wyo. 110, 61 Pac. 258, 50 
L. R. A. 747, 87 Am. St. Rep. 918, the constitutionality of the act was 
attacked, on the ground that the title was not broad enough to include 
the provisions for adjudicating water rights, and also on the ground 
that the statute attempted to confer judicial power on the board of con- 
trol, in violation of the Constitution, which vests the judicial power in 
certain specified courts. It was held that the régulation of the use of 
water for irrigation was the controlling purpose of the act ; that it con- 
templated a supervision of the diversion and distribution of water to 
private appropriators ; that siich supervision predicated officiai action, 
administrative rather than judicial in its fundamental character. The 
court argued that any attempt to supervise and regulate the distribu- 
tion of water, in the absence of an effective ascertainment of the rights 
of the varions claimants, must, of necessity, resuit in a practical fail- 
ure ; that the requisite investigation in the first instance could be made 
with greater facility, with less expense, and with a larger degree of 
satisfaction to ail concerned, by an administrative board than by a 
court ; that the board is not required to await controversies, but is to 
proceed on its own motion; the claimant does not obtain redress for 
injury, but secures évidence of his right to use water; this évidence 
cornes from an executive board representing the state, and charged 
with the duty of conserving public, as well as private, interests, and of 
seeing that the water is properly distributed. The court finally conclud- 
ed thus: 
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"The détermination requlred to be made bj the board Is, In our opinion, 
primarily administrative rather than judiclal in character. ♦ » * Tlie 
board, it is true, acts judicially; but the power exercised is quasi judiclal 
only, and such as, under proper drcumstances, may appropriately be con- 
ferred upon executive officers or boards. The jurisdlction bears some re- 
semblance to that oî the land department of the government eoncerning the 
disposai of the public lands. That departmeat is not regarded as a court, or as 
a branch of the judiclal department ; nor Is Its jurisdlction upheld upon 
the basis of any authorlty reslding in congress to establlsh courts. It is 
considered as an administrative department, and its powers are held to be 
quasi .judldal only. Orchard v. Alexander, 157 U. S. 372 [15 Sup. Ct. 635, 39 L. 
Ed. 737]." 

Following the décision in the Carpenter Case, the courts of Wyoming 
hâve consistently and logically held that the board of control is not 
vested with, and does not exercise judicial power. In Willey v. Deck- 
er, 11 Wyo. 496, 548, 73 Pac. 210, 227 (100 Am. St. Rep. 939), it is 

said: 

"Proceedlngs before the board of control are purely statutory, and an 
appeal to tlie district court from a décision of the board Is merely a con- 
tinuation of those proceedlngs in an appellate tribunal." 

The Constitution of Wyoming, in marked contrast to that of Nevada, 
confers on the courts of that state, power to review orders of adjudica- 
tion (article 8, § 2), and upon the district courts original jurisdiction — 

"in ail cases and of ail proceedlngs in whlch jurisdlction shall not hâve been 
by law vested exclusively In some other court * ♦ * [and] such appellate 
jurisdiction in cases arising in justices' and other inferlor courts * ♦ • 
as may be prescrlbed by law." Article 5, § 10. 

Hence décisions based on the Wyoming law and Constitution were 
not applicable to those sections of the Nevada Water Law of 1913, in 
which it was attempted to provide an appeal from the state engineer's 
décision to the district court, as the district court under the organic 
law of Nevada could exercise no such appellate jurisdiction, and as no 
other tribunal was named or authorized to consider, review, modify, or 
confirm the engineer's détermination, therc was no escape from the 
conclusion that the Législature had thus attempted to confer on the 
state engineer the power to make an order possessing every élément of 
finality and conclusiveness which characterizes the judgments and de- 
crees of a court, and to this it added the power to exécute the order. 

The authority to make and exécute such an order is the very défini- 
tion of judicial power. The significant feature of the Carpenter Case 
is the refusai to regard the board of control as a court, or to rest on the 
proposition that the board of control is vested with judicial power. 
Though the contrary course was strenuously urged by those attacking 
the law, the Suprême Court of Wyoming concluded that the adjudica- 
tion required, though judicial in its nature, was incidental and prelimi- 
nary to the larger and paramount purpose of the act, to wit, the super- 
vision and régulation of the waters of the state, and of their appropria- 
tion, distribution and diversion, and consequently it was no more than 
an exercise of a quasi judicial authority, which in no wise violated the 
Constitution of Wyoming. 

The Constitution of Nebraska contains nothing on the subject of 
irrigation ; it distributes ail the judicial power of the state to a Su- 
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preme Court, district courts, county courts, justices of tlie peace, police 
magistrates, and to such other courts, inferior to the district courts, as 
may be created by law for cities and incorporated towns. Article 6, § 
1. The district court bas both cbancery and common-law jurisdiction, 
and such other jurisdiction as the Législature may provide. Article 6, 
§ 9. The powers of the government of the state are — 

"dlvlded Into three distinct departments, the législative, executive and 
.iudicial, and no person or collection of persons, being one of thèse departments, 
shall exercise any povrer properly belonging to either of the others, except as 
herelnafter expressly directed or permltted." Article 2, § 1. 

Thus in Nebraska the Législature may confer appellate jurisdiction 
on the district courts, and may provide for an appeal to those courts 
from the détermination of the board of irrigation, but on that board 
it cannot confer judicial power. By statute a board of irrigation has 
been created, which is required to adjudicate water rights. The mode 
of procédure is provided in a set of rules promulgated by the board 
itself, and is similar to that adopted by statute in Wyoming. Each 
certificate must set out, among other things, the priority of the ap- 
propriator, the amount of water which he has beneficially used, if for 
irrigation, a description of the land to which the water has been ap- 
plied, and the amount thereof . From the order of détermination there 
is an appeal to the district court, where the matter is tried de novo; 
each party is at liberty to offer such testimony as he may désire. The 
order of détermination, in the absence of an appeal, is conclusive. 
Pollowing Farm Investment Co. v. Carpenter, 9 Wyo. 110, 61 Pac. 
258, 50 L. R. A. 747, 87 Am. St. Rep. 918, the courts of Nebraska 
hâve uniformly upheld the constitutionality of the act creating the 
board, and conferring on it the right to détermine priorities to the 
use of water. Enterprise Irr. Dist. v. Tri-State Land Co., 92 Neb. 
121, 138 N. W. 171, 178; Crawford Co. v. Hathaway, 67 Neb. 325, 
93 N. W. 781, 60 L. R. A. 889, 108 Am. St. Rep. 647; Farmers' Canal 
Co. V. Frank, 72 Neb. 136, 151, 100 N. W. 286. In Crawford Co. v. 
Hathaway, 67 Neb. 325, 367, 93 N. W. 781, 795 (60 L. R. A. 889, 
108 Am. St. Rep. 647), it is said : 

"Powers of the same gênerai nature and character are conferred Uipon al- 
most every administrative body Unown to the statute, and regarding which it 
has frequently been dedded are of a quasi judicial nature, and yet such bodies 
are invarlably held to be administrative, and to in no way conflict with the 
constltutional provisiona regarding officers and bodies upon whom judicial 
power may be conferred." 

There are important différences between the Constitutions of Neva- 
da and Oregon. In Nevada the judicial power of the state is vested 
exclusively "in a Suprême Court, district courts, and in justices of the 
peace," and also in such courts as the Législature may establish, "for 
municipal purposes only, in incorporated cities and towns." Article 
6, § 1. In Oregon the judicial power of the state is "vested in one 
Suprême Court and in such other courts as may from time to time 
be created by law." Article 7, § 1, as amended in 1910; Gen. Laws 
1911, p. 7. _ _ 

In Nevada the district court has no appellate jurisdiction over the 
state engineer's office. In Oregon the circuit court has "appellate ju- 
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risdiction and supervisory control over the county courts, and ail 
other inferior courts, officers and tribunals." It also has ail judicial 
power, authority, and jurisdiction not vested exclusively in some other 
court. Article 7, § 9. Clearly, the Nevada Législature cannot con- 
fer judicial power on any court not mentioned in the Constitution it- 
self. The Oregon Législature seems to be endowed with such author- 
ity. This, however, is only true when the tribunal or officiai so select- 
ed is not charged with officiai duties under the executive or législative 
departments. 

Section 1, article 3, cf the Oregon Constitution, reads thus: 

"The powers ot the govemment sïhall be dlvtded Into three separate de- 
partnïeTits — the législative, the executive, Including the administrative, and 
the judicial; and no person charged with officiai duties under one of thèse de- 
partments shall exercise any of the functlons of another, except as in this 
constitution expressly provided." " ' 

The State engineer and the division superintendents in Oregon, nei- 
ther singly nor collectively, constitute a court. Nowhere in the Con- 
stitution is it expressly provided that they may exercise judicial power, 
individually or as a body. They are administrative officers, charged by 
law with the performance of officiai duties under the executive de- 
partment. This is so obvions that it has probably never occurred to 
any one to dispute it; and as such administrative officiais they are no 
more compétent, constitutionally, to exercise judicial power, than is 
the State engineer of Nevada. Evanhoff v. State Industrial Com., 
78 Or. 503, 154 Pac. 106, 110. 

If thèse déductions are correct, the vesting of judicial power in the 
Oregon board of control, or in the Nevada state engineer, are equally 
fatal. The courts of Oregon hâve uniformly and consistently held 
that the water law of that state does not confer judicial power on the 
board of control. They hâve never suggested, so far as I hâve been 
able to discover, "that under the state Constitution the board was 
vested with judicial power to try and décide the existing rights to 
water." On the contrary, they hâve rested squarely on the proposi- 
tion that the adjudication of water rights required of the board is 
not judicial power in the constitutional. sensé, and that it is no more 
than a quasi judicial duty, which may be imposed on an administrative 
officer. In re WiUow Creek, 74 Or. 592, 610, 612, 614, 144 Pac. 505, 
146 Pac. 475 ; Pacific Live Stock Co. v. Lewis (D. C.) 217 Fed. 95, 
98; Pacific Live Stock Co. v. Lewis, 241 U. S. 440, 36 Sup. Ct. 637, 
60 L. Ed. 1084; In re Silvies River (D. C.) 199 Fed. 495; Oregon 
Lumber Co. v. East Fork Irr. Ca, 80 Or. 568, 157 Pac. 963; Pacific 
Livestock Co. v. Cochran, 73 Or. 417, 429, 144 Pac. 668. 

Under our law, with even more reason than under that of Oregon, 
Wyorning, or Nebraska, may it be said that the proceeding for the 
adjudication of water rights is intégral ; it is one ; its preparatory and 
iriitial stages are before the state engineer; the final steps are i'n the 
district court. It is initiated by an order of the state engineer, with- 
otit waiting for controversies to arise. He seeks no légal or équitable 
relief, either for himself or for the state which he represents. No 
recovery of the whole or any part of the rights to be investigated is 
demanded. He sets up no title to be established or quieted in him- 
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self or in the state; he allèges no rights which hâve been infrînged 
or violated. The purpose of the proceeding is to promote the public 
welfare by regulating the use and preventing the waste of the waters 
of the State. Hîs détermination, though obtained judicially, has none 
of the éléments of finality and conclusiveness which are the sine qua 
non of judicial power. As an ascertainment of relative rights, it is 
not effective for the administrative purpose of regulating and con- 
trolling distribution and diversion, until it is filed in court. Thereafter, 
pending the decree, the distribution must be had in accordance with 
the détermination; but this may be prevented in whole or in part by 
any one who iiles in the court a stay bond, the amount of which is dis- 
cretionary with the judge. The proceedings reach the court as a mat- 
ter of course. No aggrieved claimant, nor ail the claimants acting in 
unison, hâve any option in this regard. It is as much the duty of the 
engineer to file his détermination with the original évidence, and a 
certified copy of ail testimony on which it was based, in the court, 
as it was to make investigations, measurements, and maps, to gather 
évidence, or to prépare his détermination. Until it is so filed, it has 
no more force than the findings of a référée. It is not a decree or 
judgment, in the sensé that it terminâtes the litigation on the m'crits 
between parties; therefore there is nothing to appeal from. When 
it reaches the court, there is no necessity for an appeal ; there its prin- 
cipal function is to serve as one of the pleadings. If no exceptions 
are filed, the court is justified in assuming that it reasonably satisfies 
ail parties, and a decree will be entered affirming the order of déter- 
mination. If any exceptions are filed, there must be a trial in the 
district court. At the hearing the court is not confined to a mère re- 
examination of the record and évidence as heard by the engineer, but 
will in ail its proceedings foUow as near as may be the rules governing 
civil actions. It may require further évidence or détermination from 
the state engineer, or a report from such experts as it may employ to 
make investigations. 

[5] I am therefore of the opinion that the act of 1913, as amended 
in 1915, in so far as it authorizes the state engineer to take évidence and 
détermine water rights for administrative purposes, is not unconstitu- 
tional. The power exercised in the ascertainment of water rights 
for administrative purposes only is not judicial power in the constitu- 
tional sensé; nor, in so far as the engineer is authorized to take évi- 
dence and détermine water rights for tlie final adjudication of the 
titles of varions claimants among themselves, is he vested with judi- 
cial power. What he does is merely preliminary, the initial step in a 
proceeding which culminâtes in a final decree by tlie district court; 
thus it is not the engineer, but the court, which exercises the judicial 
power of the state of Nevada. 

[6] It is seriously contended that a water owner under the Nevada 
statute can be deprived of his rights without having had notice of any 
kind; consequently the act is unconstitutional. We are not at liberty 
to force a construction on a statute in order to déclare it unconstitu- 
tional. The provisions of the statute bearing on this contention are 
as follows : 
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"Sec. 25. TJpon neglect or refusai of any persan to make proof ot hls clalm 

* * * as reqiiired by thls act, * » * the state engineer shall déter- 
mine the right of such person from such évidence as hé may obtain or may 
hâve on file. • * * " As amended by St 1915, § 1. 

Exceptions may be filed in court to such a détermination. 

"Sec. 26. Any person Interested in the vpater of any streami upon ■whom no 
sen'Ice of notice shall hâve been had • • » and who shall hâve no ac- 
tual knowledge or notice of the pendency of saîd proeeedlngs, may at any 
time prier to the expiration of six months after the entry of the détermina- 
tions of the state engineer, file a pétition to intervene in said proeeedlngs. 

* * * Upon the flling of said pétition in Intervention granted by the state 
engineer, the petitioner shall be allowed to intervene upon such terms as maj 
be équitable, and thereafter shall hâve ail rights vouchsafed by this act to 
flaimants who hâve been duly served." 

"Sec. 35. At least flve days prlor to the day set for hearlng ail parties in 
interest who are aggrleved or dlssatlsfled wlth the order of détermination 

* * * shall file with the clerli of said court notice of exceptions." À8 
amended hy St. 1915, § 5. 

The statute requires the state engineer to détermine the rights of 
those who do appear, and also the rights of those who negUgently 
fail or refuse to présent their claims, and for others, without notice 
or knowledge, it provides an opportunity to intervene. "Neglect or 
refusai" can be attributed to those only who bave had notice or knowl- 
edge. If interested parties may with impunity, neglect or refuse to 
appear before the state engineer, the whole proceeding, though consti- 
tutional, may be blocked by claim^ants who are opposed to the stato 
engineer, or to any settlement or régulation of water rights. Such 
a defaulter, however, is treated with far less severity in the Water 
Law than in our civil practice. Under the Water Law he may pre- 
vent the enforcement of the order by filing a bond in court. He may 
file his exceptions to the order of détermination. If he appears at 
the hearing, the court will listen to him, consider the évidence, and, 
notwithstanding his previous neglect or refusai, undoubtedly will ex- 
ercise its ample powers to order the production of ail matters requisite 
to the doing of complète justice. 

In every way consistent with the workableness of the statute, the 
Législature has sought to protect the rights of those who fail to ap- 
pear because they hâve had no actual notice or knowledge of the pro- 
ceeding. They are allowed six months for intervention after the en- 
try of the engineer's order of détermination ; a longer period would 
cause unreasonable delay. True, the engineer may not receive the pé- 
tition of such a person, but in that event tlie petitioner may, at any 
time prior to five days before the day set for hearing in court, file his 
exceptions therein to the order of détermination; it then becomes the 
duty of the court to hear him. Furthermore the court is clothed witli 
full power to require the production of ail necessary évidence, and 
even to require a détermination of such a claim from the state engi- 
neer. 

In the absence of any express language to that effect in the statute 
itsdi, and in the face of section 84, in which it is declared that : 

■'Xothing in thls act contAined shall impair the vested right of any person 
to the use of water, nor shall the right of any person to take and use water be 
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Impaired or affected by any of tbe provisions ot thls act where appropria- 
tions hâve been inltiated In aceordance with law prior to ttie approval ot 
thls act" 

— I am at a loss to understand how the statute can be effectively con- 
strued as authorizing the state engineer to deprive any appropriator 
of his vested water rights, without a hearing and without opportunity 
to be heard It is an established maxim of the law that no one can 
be bound until he has had his day in court. 

Few things are absolutely impossible. It îs possible that a water 
user on the Humboldt river may not receive any notice through the 
mails. It is possible that he may not hear of, see, or read any notice 
in the newspapers, and after the détermination of the engineer is 
lodged with the clerk, pending the decree of the court, while the water 
of the river is being divided and distributed in aceordance with the 
order of détermination, it is possible he may never become aware 
of the fact that he is being deprived of his water, and that no water 
is being divided or distributed to him; 6r it is possible that a stay 
bond may be filed in his behalf by a neighbor without his knowledge. 
Ail this is possible, but so extremely improbable that the considéra- 
tion of such a case may well be deferred until it is actually before the 
court. It is not alleged that either or any of the complainants in the 
présent proceedings will neglect or refuse to appear before the state 
engineer, or to file exceptions to his order of détermination, if it be 
made. 

The best reply to the objection that the notices provided for in the 
statute do not constitute due process of law is the statute itself. A 
brief outline of its provisions in relation to notice and hearing, with 
a similar outline of the corresponding provisions of the Oregon law, 
which bave been approved,'not only by the courts of that state, but 
also by the Suprême Court of the United States, will not be amiss. 

The first notice of the pendency of proceedings, of the date when 
the engineer will begin his investigation, and of the time and place 
when the taking of testimony will commence, is given in Oregon by 
publication in two issues of a paper of gênerai circulation, and by 
registered mail. The last publication, and the mailing of the notice, 
must be at least 30 days prior to the examination. In Nevada, notice 
of pendency of the engineer's investigation, and that ail claimants are 
required to make proof, is by publication for 4 successive weeks. 
When the engineer has completed and filed his measurements, surveys, 
and maps, he must then publish in a newspaper for 4 consécutive weeks 
the date when he will commence taking proof, and a date, not less than 
60 days thereafter, prior to which proofs must be filed. The last 
publication must not be less than 15 days before the date fixed for the 
comumencement of taking testimony. This notice must be sent by regis- 
tered mail to, or served personally by, the state engineer on each per- 
son who claims rights in the waters of the stream, in so far as such 
claimants can be reasonably ascertained. This notice must be mailed 
at least 30 days in advance of the date of hearing. 

In Oregon, upon the completion of the testimony, 10 days' notice 
is given by registered mail to the varions claimants of the time and 
place when ail évidence shall be open to inspection; the opportunity 
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for inspection must not be les s than 10 days. The notice must also 
State the county in which the detennination of the board of control 
will be heard by the circuit court. In Nevada, 30 days' notice must 
be given of the time and place when and where the évidence will be 
open to inspection for a period of at least 10 days. This notice, with 
a printed abstract of the proof taken by the engineer must be sent by 
registered mail, or delivered in person, to each person who has fiiled 
his claim. 

In both States, notices of contest must be served on the parties to 
the contest not less than 30, nor more than 60, days before the hear- 
ing. In Oregon, the service must be in the same manner that sum- 
mons is served in civil cases. In Nevada, it must be served person- 
ally or by registered mail ; a receipt by mail will constitute valid and 
légal service. 

In Nevada, a printed certified copy of the order of the engineer's 
détermination must be sent by registered mail, or delivered in person, 
to each person who has filed proof of claim, or who has become in- 
terested as a contestant or intervener. In both states, the court by 
order fixes the time for the appearing in court. In Oregon, certi- 
fied copies of this order are filed in the office of the county clerk of 
each county in which the stream or any of its tributaries are situ- 
ated, and each claimant or owner who has appeared in the proceeding 
must be notified of the time and place of the hearing by registered 
mail. The date of the hearing must not be less than 40 days subsé- 
quent to the date of the order. Proof of service must be made and 
filed in the circuit court as soon as possible after mailing the notices. 
In Nevada, a copy of the certified copy of the order fixing the time 
and place of hearing in court must be sent by registered mail to each 
party who has filed proof of claim, or who has become interested in a 
contest or as an intervener. The order must also be published at least 
once a week for 4 consécutive weeks in some paper of gênerai circula- 
tion in each county in which the stream or stream System, or any part 
thereof, is situated. Proof of service by mail and publication must 
be filed with the clerk of the court. 

In Oregon, at any time prior to the hearing, any party or parties 
jointly interested may file exceptions in writing to the order of dé- 
termination. In Nevada, such exceptions may be filed at any time 
not less than 5 days prior to the hearing, by interested parties who 
are aggrieved or dissatisfied. On the d'ay set for hearing, if no ex- 
ceptions hâve been filed, the court must enter a decree affirming the 
order of détermination. This provision is the same in both states. 
If exceptions are filed, a hearing will be had, at which in Oregon the 
parties may be heard by counsel, and in Nevada ail parties in interest 
who hâve filed exceptions may appear in person or by counsel. In 
both states, a certified copy of the order of détermination, together with 
the original évidence and a copy of the testimony, must be filed in 
court. 

In Oregon, the proceedings must be as nearly as may be like those 
in a suit in equity. The court may, if necessary, refer the case, or 
any part thereof, to the division superintendent for such further évi- 
dence as it may direct, and the board may be required to make a fur- 
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ther détermination subject to the court's instructions. In Nevada, alî 
proceedings shall be in accordance with the rules governing civil ac- 
tions, as near as may be. For further information the court may em- 
ploy one or more qualified persons to investigate and report thereon 
under oath ; if necessary it may refer the case, or any part thereof, 
for such further évidence to be taken by the state engineer as it may 
direct, and may require a further détermination by him. 

The reasons for upholding the Oregon act against the criticism that 
it does not afford due process of law, advanced by the United States 
District Court of Oregon and the Suprême Court of the United States, 
apply so exactly and with such convincing force to the Nevada stat- 
ute now ijnder considération, that it is unnecessary to add more than 
the following excerpts and authorities in support of my conclusion that 
the Nevada act compiles with the constitutional guaranties of due pro- 
cess: 

"The state statute provides for notice to the varions claimants of every 
step in the proceedings before the water board, and ^ives them an oppor- 
tunity to be heard, to produce testimony in support of their claims and such 
contest as they may inltlate. It also requires the détermination of the board 
and the original testimony taken by it to be flled with the stite court for its 
considération, and glves the parties 30 days thereafter in which to file ex- 
ceptions to the détermination of the board, provides that they may be heard 
by counsel upon the considération of sach exceptions, that the court may, if 
necessary, reniand the case to the board for further évidence, and after a 
final hearing the court shall enter a decree afBrming or modifying the orders 
of the l>oard, from which decree an, appeal may be taken to the Supremte 
Court in like manner and effect as in other cases In equity. It thus furnish- 
es interested parties not only adéquate opportunlty to be heard before the 
water board, but provides for a judlclal review by the courts before the dé- 
termination becomes final, and therefore is not a déniai of due process of law 
or the etjual protection of the laws. O. R. R. & N. Co. v. Fairchild, ii24 U. 
S. 510, .32 Sup. et. 5.35, 56 L. Ed. 863." Pacific Live Stock Co. v. Jjewis. (D. 
O.) 217 Fed. 95, 98. 

"The plalntlff insists that tiie statute Is répugnant to the due process of 
law clause of the Fourteenth Amendment: First, becnuse It reqnires a claîm- 
ant, at his own expenae, to assert and prove his claim before the board, and 
to pay an extortionate fee for having it considered — ail under penalty of for- 
feiting his claim if he refuses; • * * second, because it perraits the board 
to accept and act upon the swom statements of claimants taken ex parte and 
upon the data set forth In the unswom report of the engineer, without, as i.s 
esserted, affordlng any opportunity for sliowing their true value, or the want 
«f it, by cross-examination or otherwise; * * * and, third, because it re- 
quires that the board's findings and order, aJthough only administrative in 
character, be followed and given effect in the distribtition of the water pend- 
ïng the action of the circuit court upon them. A serions fault in this conten- 
tion Is that it does not recognize the true relation of the proceeding Iwfore 
the board to that before the court. They are not independent or unrelated, 
but parts of a single statutory proceeding, the earller stages of which are 
before the board and the later stages before the court. In notifying claim- 
ants, taklng statemtents of claim, recelving évidence, and making an advisory 
report the board merely paves the way for an adjudication by the court of 
ail the rights involved. As the Supremie Court of the state has said, the 
board's duties are much like those of a référée. And see Oregon R. & N. Co. 
V. Fairchild, 224 D. S. 510, 526, 527 [32 Sup. Ct. 535, 56 U IM. 863]. AU the 
évidence laid before it goes before the court, where it is to be accorded its 
proper weight and value. That the state, conslstently with due process of 
law, may thus commit the prelimlnary proceedings to the board, and the final 
hearing' and adjudication to the court, is not debatable. And so the fact 
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that the board arts admlnlstratîTely, and that Its report Is not conclusive, 
does not prevent a claimant from receiving the full beneflt of submitting hla 
claim and supporting proof to the board. That he Is to do this at his own ex- 
pansé affords no ground for objertion; on the contrary, it Is in accord wlth 
the practice In ail administrative and judidal proceedings. * • * The 
purpose wlth whlch It is exacted is esplalncd in * * * Pacific Llve Stock 
Oo. V. Cochran, 73 Or. 417, 429, 430 [144 Pac. 66S]. * * * In our opin- 
ion, the charge is not extortionate aud its exaction is not otherwise incon- 
sistent with due process of law. Upon examining the statute and the déci- 
sions of the Suprême Court of the state construing and applying it, we are 
persuaded that it is not intended that the board shall accept and act upon 
anythlng as évidence that is devoid of evidential value or In respect of which 
the clalmants concemed are not given a fair opportunity to show its true 
value, or the want of it. In an appropriate way. On the contrary, the statute 
discloses a fixed purpose to secure timely notice to ail clalmants of every 
iTiaterial step in the proceeding and full opportunity to be heard in respect 
of ail that bears upon the validity, extent, and priority of their claimS. And 
while it is true, according to the concessions at the bar, that the swom state- 
ments of claim are taken ex parte in the first instance, it also is true that they 
are then opened to public inspection, that opportunity is given for contesting 
them, aud that upon the hearing of the contests full opportunity is had for 
the examination of witnesses, includlng those making the statements, and for 
the production of any évidence appropriate to be considered. Thus the fact 
that the original statements are taken ex parte beconies of no ntoment And 
vrhile it is true thfit the state englneer's report is accepted as évidence, al- 
though not swom to by him, it also is true that the measuremeiits and ex- 
amina tlons shown thereln are made and reported in the discharge of his of- 
ficiai dutles and under the sanction of his oath of office, and that timely notice 
of the date when they are to begln is given to ail clalmants. The report be- 
comes a public document, accessible to ail, and is accepted as prima facie évi- 
dence, but not as conclusive. In re WIllow Oreek, 74 Or. 592, 628 [144 Pac. 
505, 146 Pac. 475], * • * Conslderlng the nature of the report, and that 
clalmants may oppose it with other évidence, It is plain that its use as évi- 
dence is not violative of due process. Meeker & Co. v. Lehlgh Vallev R. R. 
Co., 2.36 TJ. S. 412, 430 [35 Sup. Ct. 328, 59 L. Ed. 644, Anu. Cas 1916B, 691]. 
The provision that the water shall be dlstributed in eonformity with the 
board's order pending the adjudication by the court bas the sanction of many 
précédents in the législation of Congress and of the several states, notably in 
the provision in the Interstate Commerce Act dlrecting that the orders of" the 
Commission sliall be effective from a date shortly after they are made, un- 
less their opération be restrained by Injunction. Thèse législative précédents, 
while not controlling, are entitled to much weight, especially as they hâve 
been wldely accepted as valld. Although containlng no provision for an in- 
junction, the statute under considération permits the same resuit to be reach- 
ed in another way, for it déclares that the opération of the board's order 'may 
be stayed in whole or in part' by glving a bond in such amount as the judge 
of the court in which the proceeding is pending may prescribe. • * ■* It 
is not, therefore, as if the requirement were absolute. As bas been seen, the 
order is made only after adéquate notice and full opportunity to be heard, 
and, vi'hen made, is, wlth reason, deemed prima facie correct. It relates to 
flowing water, to the use of which there are conflicting claims. Unleas di- 
verted and used, the water will pass on and be lost. No clalnlant is in pos- 
session and ail assert a right to take from the common source. In this situa- 
tion we think it Is wlthln the power of the state to requlre that, pending the 
final adjudication, the water shall be dlstributed, according to the board's or- 
der, unless a suitable bond be given to stay.its opération. Such a requirement 
is not arbitrary, does not take from one and give to another, and is not other- 
wise offensive to a right conception of due process." Pacific Ldve Stock Co v 
Lewis, 241 U. S. 440, 451, 36 Sup. Ct. 637, 642 (60 U Ed. 1084) ; Oregon Lum- 
ber Oo. v. East Pork Irr. Dist., 80 Or. 568, 157 Pac. 903 ; lu re Willow Creek 
74 Or. 592, 144 Pac. 505, 514, 146 Pac. 475. 
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The objection that the act is répugnant to sections 20 and 21, article 
4, of the Nevada Constitution, is without merit. The act applies equal- 
ly and uniformly to every stream and stream System and to every water 
user in the state. Water rights are unique. The act of the Législature 
in placing them in a class by themselves is neither unreasonable nor ar- 
bitrary ; it is based on a real and substantial différence between water 
rights and other classes of property. Southern Pac. Co. v. Bartine 
(C. C.) 170 Fed. 725, 742; Cooley's Const. Um. (7th Ed.) p. 554. Sec- 
tion 45 of the act provides that any suit which may be brought in any 
district court for détermination of water rights — 

"may at any Urne after its inceptlon, In the discrétion of the court, be 
transferred to the state englneer for détermination as In thls act provlded." 

The contention of counsel that the district court under this section is 
bound to transfer such a case to the state engineer for détermination, 
and thus, of necessity, will be deprived of its jurisdiction, is a proposi- 
tion to which I am unable to yield my assent. However, the question 
is one which may well be put aside until such an issue is actually raised 
in some appropriate proceeding. 

By section 51, the state engineer is required, after the final déter- 
mination, to issue to each person represented in such détermination a 
certificate containing, among other things, "a description of the land 
by légal subdivisions" to which water appropriated for irrigation is ap- 
purtenant. Section 59 requires any person, who wishes to change the 
place of diversion, manner of use, or place of use of water already ap- 
propriated, to apply to the state engineer for a permit. 

It was settled long before the passage of this act that no appropria- 
tor of water can change the point of his diversion, increase the amount 
of water diverted, or transfer water to a tract of land other than 
that for which the appropriation was made prior to the change. It is 
impossible to construe this provision of the statute in relation to certifi- 
cates in such a manner that it can be said to impair or deprive plain- 
tiffs of any vested right. 

Let an order be entered dismissing the bill of complaint. The in- 
junction heretofore issued will be dissolved. Eacli party will hâve 20 
days to take such steps as may seem advisable. 



LOS ANGELES GAS & ELECTKIO CO. v. CITY OF LOS ANGELES et al. 
(District Court, S. D. Oallfornla, S. D. May 11, 1917.) 

1. Electricity <S=9(3) — Kights in Stbeets — Municipai, Régulation. 

Concedlng that a public necessity could exist justlfylng a clty in re- 
qulring the removal and relocation of an electric lightlng company's pôles 
and instrumentalltles in order that it might Install a municipal lightlng 
System, no such necessity exlsts, where there are several companles en- 
gaged in fumlshlng electricity in the clty and to Its inhabltants, as it 
wlU be assumed that the clty can compel such companles to fumlsh suffl- 
clent light for its Inhabitants at a fair and reasonable rémunération. 

[Ed. Note. — For other cases, see Electricity, Cent. Dlg. § 4.] 

Ê=»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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2. Evidence <©=322(1) — Judicial Notice. 

ïhe court will take Judiclal notice that there are several companles en- 
gaged in generating and furnlstiing electrical energy In the city oî Los 
Angeles and to its inliabitants. 

[Ed. Note. — For otlier cases, see Evidence, Cent. Dig. § 26.] 

8. Municipal Corpokations iS=j58!) — Police Power — Nature. 

Whatever a city does under the guise of tlie police power, It does in 
Its governmental capacity ; the police power being the power to govern. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1308, 1319.] 

4. Electricity <S=»1% — Fuenishing by City — Govebnmentax ob Corporate 
Capacity. 

Whatever a city does in engaglng in the fumlshlng and delivering of 
electrical energy to itself and its inbabitants is done in its proprietary or 
quasi private capacity. 

B. Electricity <s=59(3) — Rights in Streets — Municipai, Régulation. 

Where an electric lightlng company under a franchise is maintainlng its 
pôles and Instrumentallties in the streets of a city, the city cannot exercise 
its governmental power to compel the removal and relocation of such 
pôles and instrumentallties in order that it may, in its proprietary or 
quasi private capacity, install a municipal llghting systein, slnce, wlien 
ac-ting withln the domain of its proprietary capacity, it may not draw 
power to itself through an assumption of publie and governmental func- 
tions. 

[Ed. Note. — For other cases, see Electricity, Cent. Dig. § 4.] 

6. Electricity ©=59(3) — Rights in Streets — Municipal Régulation. 

While an electric llghting company, maintaining Its pôles and instru- 
mentallties In the streets of a city under a franchise, aequires no rlght 
under such franchise to maintain them at any partlcular place on the 
public streets, it aequires a right of prlorlty, preventing the city from 
compelling the removal or relocation of such Instrumentallties in order 
that a competitor of later origin may take their place. 

[Ed. Note. — For other cases, see Electricity, Cent. Dig. § 4.] 

7. Constitutional Law ©=»134 — Eminent Domain ig=32(l) — Taking Peopeb- 

TY wiTHOUT Compensation — Impairment op Contracts. 

For a city to require an electric llghting company occupying the streets 
with Its pôles and instrumentallties to relocate them at Its own expense, 
In order that the city may install a municipal llghting System, constitutes 
an appropriation of the eompany's property wlthout compensation and an 
impairment of the contractual rlght accorded to it by its acquisition and 
acceptance of a franchise to perform the public service In which it is 
engaged. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 344 ; 
Eminent Domain, Cent. Dig. §§ 3-8.] 

In Equity. Suit by the Los Angeles Gas & Electric Company against 
the City of Los Angeles and others. Decree for complainant. 

Paul Overton, Herbert J. Goudge, and H. C. Beach, ail of Los An- 
geles, Cal., for complainant. 

Albert Lee Stephens, W. B. Mathevs^s, William B. Himrod, and 
Lewis E. Whitehead, ail of Los Angeles, Cal., for défendants. 

BLEDSOE, District Judge. For a number of years, under a fran- 
chise obtained pursuant to the provisions of the Constitution of Cali- 
fornia as it existed prior to 1911 (see Russell v. Sébastian, 233 U. S. 

®=5For other cases see same topic & KEY-NUMBEH in ail Key-Numbered Digests & Indexes 
241 F.— 58 
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195, 34 Sup. Ct. 517, 58 L. Ed. 912, Ann. Cas. 1914C, 1282), complain- 
ant, a public service corporation, has been operating and maintaining 
its pôles, wires, conduits, and other instrumentalities in the streets and 
public places of the city of Los Angeles for the purpose of supplying 
and furnishing electrical energy to said city and to the inhabitants 
thereof for illuminating and other purposes. 

Complainant is now serving electrical energy to approximately 40,- 
000 consumers in such city, and the value of its property dedicated and 
engaged in such public service aggregates several millions of dollars. 
Its pôles, wires, and other instrumentalities hâve been installed in and 
upon the streets and other public places in said city under the direction 
of the board of public works thereof, the department of the city gov- 
ernment having charge of streets and thoroughfares. 

The défendant city of Los Angeles, being authorized so to do under 
the laws of the state, is now, and for some months past has been, en- 
gaged in the érection, construction, and opération of a distributing 
System for the distribution and sale of electrical energy to be used for 
the purposes of lighting the streets and public places in the city of Los 
Angeles, and supplying to the inhabitants and others in said city electri- 
cal energy for illuminating and other purposes, for a rémunération. 
On the 7th day of March of this year the défendant city through its 
duly constituted législative body enacted an ordinance, the validity of 
which constitutes the only real question in this case. The purpose and 
far-reaching effect of the ordinance can be stated in no better way 
than by a récital of its title and a référence to its material terms. 
They are appended in the margin.^ 

1 "An ordinance provlding for the reœoyal or relocation of pôles and otiier 
propertles located In public streets and other publie places of the city of I^os 
Angeles, when necessary in order that the municipal electrical street lighting 
System may be constructed, operated and maintained therein." 

The body of the ordinance then provides that: 

"Whereas, the public peace, health and safety demand the construction and 
establishment by the city of Los Angeles of an electrical System, whereby the 
public streets and other public places of said city may be lighted, and, to that 
end, It Is necessary that pôle and wire Unes, street lamp fixtures, and other 
incidental appllances, should be Installed in the public streets and publie 
places of said city as speedily as may be practlcable ; and, whereas, various 
persons, flrms and corporations are maintaining in the public streets and other 
public places of said city, pôles, anchors, cross-arms, wires, street lamps and 
other fixtures, appllances and structures, and it is necessary, in order that 
suflielent space may be secured for said municipal electrical System in said 
public streets and public places, and that the work of constructing and 
establishlng the same may be carried on, to provide for the removal or reloca- 
tiou of certain of said pôles and other propertles so maintained by said persons 
and corporations. Therefore: The mayor and councll of the city of Ix)s 
Angeles do ordaln as foUovirs : 

"Section 1. That whenever It shall appear to the board of public works of 
said city that the removal or relocation of any pôle, anchor, cross arm, wire, 
street lamp, or any other fixtures, appliance or structure, owned or controUed 
by any person, ûrm or corporation, and located in, upon, over or under any 
public street or public place of said city, Is necessary in order that the 
municipal electrical street lighting System of said city, or any part thereof, 
may be erected, operated or maintained In such public street or publie place, 
then said board shall give notice in wrltlng to the person, firm or corporation 
owning or controlling said pôle or other property, located as aforesald, to 
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Pursuant to the terms of the ordinance, after appropriatè action by 
the board of public works, plaintiff was notified to move certain of its 
wires to new locations and remove entirely certain other fixtures. This 
action was thereupon commenced, asking that the city officiais be en- 
joined from enforcing said order, and that said ordinance be declared 
null and void. A temporary restraining order was issued, and the 
case is before the court on final hearing. Persuasive testimony was in- 
troduced, showing that a compliance with the ordinance at ail places 
throughout the city where changes would be necessary would entail an 
expenditure on plaintifï of over $50,000. 

It is apparent from even a casual reading of the enactment, that, if 
it be valid, "in order that the municipal electrical street lighting systero 
may be constructed, operated and maintained," the city purposes, in 
so far as and whenever the same may be necessary to allow of the 
proper installation of the municipal system, to require complainant 
and other privately owned companies holding franchises and maintain- 
ing instrumentalities for the transmission and delivery of electrica' 
energy in the city of Los Angeles to remove to such places as may be 
ordered by the city ail apparatus and instrumentalities that may in- 
terfère with the proper installation of the municipal System. In other 
words, the city of Los Angeles having decided, because of reasons 
which were, no doubt, sufficiently cogent and persuasive, that it would 
engage in the business of furnishing electrical energy to itself and to 
its inhabitants, in order that it may proceed in accordance with its own 

remove or relocate the same; that such notice shall state the number ano 
location of the pôles, anehors, cross-arms, wires, street lamps, or other fixtures. 
appliances or structures, to be removed or relocated, and, wlien relocation of 
any such pôles, anehors, OTOss-arras, wires, street lamps, or other fixtures, ap- 
pliances or structures, is required In such notice, then such notice shall desig- 
nate the location in, upon, over or undcr any such public street or other publie 
place to which the same shall be removed ; and it shall be the duty of such 
person, firm or corporation to begin, wlthin flve (5) days after the giving of 
such notice, the worlc of removing or relocating the pôles, anehors, cross-arms. 
wires, street lamps, or other fixtures, appliances or structures designated' in 
such notice, and to prosecute such work diligently to eompletion. 

"Sec. 2. It shall be unlawful for any per.son, flrm or corporation ovming or 
controlling any pôle, anchor. cross-arm, wire, street lamp, or any other 
fixtures, appliances, or structure located in, upon, over or under any publie 
street or other public place in the city of Los Angeles, to fait or refuse to begin 
the worlj of removing or relocating sucli pôle, anchor, cross-arm, wlre, street 
lamp, fixture, appliance or structure within five (5) days after receivlng notice 
in writing from the board of public works of said city so to do, as provided In 
section 2 of this ordinance. 

"Sec. 3. It shall be unlawful for any person, firm or corporation ownlng or 
controlling any pôle, anchor, cross-arm, wire, street lamp, or any other fixture. 
appliance or stracture located in, upon, over or under any public street or 
other public place in the city of Ixis Angeles, to neglect or refuse, after five 
(5) days' notice in writing from the board of public works of said city to said 
person, firm or corporation, as provided in section 2 of this ordinance, to re- 
move or relocate any such pôle, anchor, cross-arm, wire, street lamp, fixture, 
appliance or stracture to diligently prosecute such removing or relocating to 
completion. 

"Sec. 4. That any person, firm or corporation violating any of the provi- 
sions of this ordinance shall be deemed guilty of a mlsdemeanor and upon 
conviction thereof, shall be punishable by a fine of not more than five hundred 
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determined plans in the premises, has decreed by ordinance that pri- 
vately owned companies engaged in the same business, and now and for 
some time lawfully occupying the public streets, may be required to re- 
move or relocate, at their own expense, and subject to a penalty of fine 
and imprisonment for refusai, such instrumentalities situate upon the 
public ways of the city as seem to interfère with the proposed installa- 
tion of its System. Or, to phrase it still differently, in order that its 
own municipal lighting System heretof ore determined upon may be in- 
stalled, the city has enacted that, in so far as the same may be neces- 
sary, other Systems, already installed and belonging to private corpo- 
rations, must be removed or relocated at the expense of the owners 
thereof. 

[ 1 ] It is asserted by the city that the right to do this thing which, at 
first blush, would seem to be rather sweeping and autocratie, is justified 
by "public necessity" (New Orléans Gas Co. v. Drainage Commission, 
197 U. S. 453, 25 Sup. Ct. 471, 49 L. Ed. 831), and the "police power." 
Conceding, for purposes of argument merely, that a public necessity 
could exist sufficient to entitle the city to assert such an authority over 
private property, it suffices, in my judgment, to state that no such neces- 
sity has been shown to exist in this controversy. 

If it were true that privately owned utility companies were occupying 
the streets of the city of Los Angeles to the exclusion of any new en- 
tramt therein, and that they were either refusing or were unable ade- 

dollars ($500) or by Imprisonment In the city jall for a perlod of not more 
than six (6) months, or by both such fine and imprisonment. 

"Each such person, firm or coriroration shall be deemed guilty of a separate 
offense for every day during any portion of which any violation of any pro- 
vision of this ordinance is committed, continued or permltted by such person, 
flrm or corporation, and shall be punishable therefor as provided by this 
ordinance. 

"Sec. 5. That said board of public works, or the board, commission or oflicer 
of said city having in charge the construction and establishment of said 
municipal electrlcal System, shall bave power to move or relocate any pôle, 
anohor, cross-arm, wire, street lamp, or any other flxture, applianee or 
structure, owned and controUed by any person, firm or corporation in a public 
street or public place in said city, where such person, firm or corporation 
shall fail, withln five (5) days after reeelpt of notice, as aforesald, to begln 
the work of removing or relocatlng the same, or shall fail to diligently prose- 
cute such work to completlon. 

"Sec. 6. That said city is now engaged In the construction of an electrlcal 
System for lighting the public streets and other public places of said city; 
that said city has heretofore been compelled to dépend on contracts with pri- 
vate utility corporations for furnlshing lighting for such public streets and 
(public places and some of said contracts hâve already explred and ail of said 
contracts wlll hâve expired by July 1, 1917, and the completlon of said munici- 
pal System is necessary In order that said city may be able to provide for 
lighting its public streets and other public places without interruption ; that 
the removal and relocation of certain pôles, anchors, cross-arms, wires, street 
lamps and other fixtures, appliances and structures, owned or controUed by 
various persons, flrms or corporations and located in said public streets and 
other public places of said city, are immediately necessary in order that the 
city may complète and install its said electrlcal System ; theref ore, this ordi- 
nance is urgently required for the immédiate préservation of the public peace, 
health and safety ; and the city clerk shall certlfy to its passage by a unani- 
mous vote, and cause the same to be publlshed once in the Los Angeles Daily 
Journal and thereupon and thereafter It shall take effect and be in force." 
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quately to provide for the lighting of the city, it might be that such a 
situation would justify, under the police power of the city, the asser- 
tion of the authority contemplated in the ordinance under considéra- 
tion. 

[2] This court, however, because of its knowledge of local condi- 
tions, will take judicial notice, and in fact it is demonstrated by the 
very language of the ordinance itself, that there are at the présent time 
several companies engaged in generating and furnishing electrical en- 
ergy in the city and to its inhabitants. The suggestion is nowhere 
made, much less substantiated by évidence, that there is any such prés- 
ent or probable inadequacy in the matter of the supplying of such en- 
ergy as to justify the finding, or the inference, that the city itself is 
compelled, on grounds of "public necessity," to go into the business of 
furnishing light to itself and its inhabitants. The very ordinance re- 
cites that: 

"Various persons, flnns, and corporations are maintalning in the public 
streets and other public places of sald city, pôles, anchors, cross-arms, wires, 
Street lamps, and other fixtures, appliances and structures, and it is necessary, 
In order that sufflcient space may be secured for said municipal electrical Sys- 
tem in sald public streets and public places, and that the work of constructing 
and establishing the same may be carrled on, to provide for the removal or re- 
locatlon of certain of said pôles and other properties so maintained by said 
persons and corporations." 

This language of the ordinance, which no doubt was framed in view 
of existing conditions, tells its own story in illuminating fashion, and 
demonstrates that there is no real "public necessity" for the city en- 
gaging in the business of furnishing light. The only "necessity" exist- 
ing is that, in order that the city System may be installed as planned, 
other Systems now in place shall be moved. Indulging in the obvions 
inferences justified by the language of the ordinance, under the lavv 
and from the conditions easily observable, the court must assume, in 
the absence of évidence of a persuasive nature to the contrary, that with 
the regulatory powers of the law at hand (Price v. Riverside Co., 56 
Cal. 431 ; Pinney & Boyle Co. v. L. A. Cas Corp., 168 Cal. 12, 15, 141 
Pac. 620, h. R. A. 1915C, 282, Ann. Cas. 1915D, 471; Russell v. Sé- 
bastian, 233 U. S. 195, 208, 34 Sup. Ct. 517, 58 L. Ed. 912, Ann. Cas. 
1914C, 1282; 26 Cyc. 377), the city could compel the companies oper- 
ating within its confines to fumish sufficient light for its inhabitants 
at a fair and reasonable rémunération therefor. 

In so construing the situation the court conceives that it is giving 
to the phrase "public necessity" the meaning usually accorded to it 
when dealing with the police power. I doubt not that the city has em- 
barked upon the venture of furnishing and distributing electrical energy 
with perfect and commendable propriety. I doubt not that after care- 
ful and painstaking investigation it has been found that the city may 
engage in this undertaking with profit to itself and to its inhabitants. 
I am assuming that, ultimately and in due course, the public welfare 
and the public convenience and the public exchequer will be augment- 
ed by this indulgence in municipal activity. I am simply stating, how- 
ever, what seems to me to be the obvions, that the motives which 
prompted.this undertaking hâve been those of propriety and «'xpediency 
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rather than those of necessity, as that term is defined and understood 
by those v^ho hâve to do with the construing of the police power. 

[3, 4] Whatever the city may do under the guise of the poUce power 
it must be remembered it does in its govemmental capacity. The ex- 
ercise of the police power has been most aptly and perhaps most com- 
prehensively defined as "the power to govern" (License Cases, 5 liow. 
504, 582, 12 L. Ed. 256), the "most inimitable" of ail powers of govern- 
ment (the Slaughterhouse Cases, 16 Wall. 36, 62, 21 I,. Ed. 394), the 
"law of overniling necessity" (28 Cyc. 692). Whatever the city does, 
however, in the matter of actually engaging in the furnishing and de- 
livering of electrical energy to itself and its inhabitants is done in its 
proprietary or quasi private capacity (Walla Walla v. Walla Walla Wa- 
ter Co., 172 U. S. 1, 8, 10, 19 Sup. Ct. 77, 43 L. Ed. 341 ; South Pasade- 
na v. Pasadena Land Co., 152 Cal. 579, 593, 93 Pac. 490; Safety In- 
sulated Wire Co. v. Baltimore, 66 Fed. 140, 143, 13 C. C. A. 375), and 
the two must always be dififerentiated in any attempt to define and dé- 
termine the rights of a city in such a controversy as the présent. 

[5] While operating in its private capacity, and considérations of ne- 
cessity giving rise to an exertion of the police power being nonexistent, 
as adverted to hereinabove, the power of police is wanting, and may 
not be asserted in furtherance of that which is merely expédient. In 
other words, when acting clearly within the domain of its private and 
proprietary capacity, the city may not draw sustenance or power to it- 
self through an assumption of public and govemmental functions. As 
said by the Suprême Court of the United States in South Carolina v. 
United States, 199 U. S. 437, 463, 26 Sup. Ct. 1 10, 117, 50 L. Ed. 261, 4 
Ann. Cas. 737, quoting from a Pennsylvania case where the question 
of the city supplying gas to its inhabitants was under considération : 

"Such oontracts are not tnade by the municipal corporation, by virtue of its 
powers of local sovereignty, but in Its capacity of a private corporation. The 
supply of gasllght is no more a duty of sovereignty than the supply of water. 
Both thèse objects may be accompUshed through the ageney of individuals or 
private corporations, and in very many instances they are accompllshed by 
those means. If thls power is granted to a borough or a city, it is a spécial 
private franchise, made as well for the private émolument and advantage ot 
the city as for the public good. The whole Investment is the private property 
of the city, as much so as the lands and houses belonging to it. Blcnding the 
tvx) powers in one grant does not destroy the clear and well-settled distinc- 
tion, and the process of séparation is not rendered impossible by the confusion. 
In separatlng them, regard must be had to the ohject of the Législature In con- 
ferring them. If granted for public purposes exclusively, they belong to the 
corporate body In its public, politlcal, or municipal character. But If the 
grant was for purposes of private advantage and émolument, though the publie 
may dérive a common benefit therefrom, the corporation quoad hoc Is to bo 
regard ed as a private eomi)any. It stands on the same footing as would any 
indivldual or body of persons, upon whom the llke spécial franchises had 
been conferred." (Italies supplled.) 

The doctrine therein asserted and the holding in that case seem to 
hâve met with approval by the Suprême Court of California, as inti- 
mated in Davoust v. Alameda, 149 Cal. 69, 72, 84 Pac. 760, 5 L. R. A. 
(N. S.) 536, 9 Ann. Cas. 847. 

If the engaging of the city in the business of furnishing electrical en- 
ergy to itself and its inhabitants is in ail respects a purely private ven- 
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ture as thus indicated, and if it is to be accorded the same and no other 
considération tlian any other private venture of the same character, it 
would seem indubitably clear that the city, acting in its governmental 
capacity, would hâve no authority to confer rights upon its own light- 
ing System, based upon and growing ont of a destruction and disregard 
of the rights of other Systems engaged in the same business and stand- 
ing in the same relation to the law. And this would seem to be true 
whether we accept the conclusion of the majority of the court, or the 
concurring opinion of Mr. Justice Shaw, in the California case just 
cited, 149 Cal. 69, 75, 84 Pac. 760, 5 L. R. A. (N. S.) 536, 9 Ann. Cas. 
847. So understanding the law, it would hardly be contended, and if 
contended would hardly meet with judicial approval, that the city, in 
the exercise of its police power or otherwise, possesses authority to pro- 
vide that one public utility company having a lawful franchise to serve 
the city, and serving it, can be compelled to move or relocate its prop- 
erties in order that another company similarly engaged may be in- 
stalled or, be enabled to carry on its business. 

[6] It is the law without question, based no less upon reason than 
upon judicial authority, that, upon a corporation like complainant se- 
curing a franchise to serve the public in the respect herein indicated, 
it acquires no right under such franchise to locate or maintain its pôles 
or other instrumentalities at any parficuîar place upon the public 
streets. In its occupancy of public places, it has a right to do a pai • 
ticular thing, but no right to be in a particular place. It is subject, oi 
course, at ail times, to such due and reasonable régulation as may be 
enjoined upon it by compétent authority, having in view the rigîits of 
others who may hâve use for the streets and having also in view the 
uecessities of the occasion and the demands of the public from time to 
time. New Orléans v. Drainage Commission, 197 U. S. 453, 25 Sup. 
Ct. 471, 49 L. Ed. 831. It may, under its franchise, occupy no more 
space upon the public street than is reasonably ne cessa ry for the per- 
formance of the high public duty and purpose incumbent upon it. 
Without doubt, the location of its wires and conduits may be limited 
either laterally or vertically, or even caused to be buried beneath the 
surface, as the same may reasonably be required under the demands of 
public necessity and public convenience. When, however, pursuant to 
the terms of its lawful franchise, it has established its pôles and wires 
and other instrumentalities in the public streets, it may lawfully and 
properly object to being compelled to remove or relocate them in order 
that another company, a competitor of later origin and right coming in, 
may take their place and thereby be enabled to carry on its own intend- 
ed business. In other words, in this as in many other relations, first in 
time is first in right, jmd superiority of right conséquent upon being 
first in time may not be nullified by even necessary requirements of a 
competitor or other utility later in time and therefore inferior in right. 
Edison Electric Light & Power Co. v. Merchants' & Manufacturers' 
Co., 200 Pa. 209, 219, 49 Atl. 766, 86 Am. St. Rep. 712; Paris Electric 
Light Co. v. Southwestern Telegraph Co. (Tex. Civ. App.) 27 S. W. 
902 ; Rutland Electric Light Co. v. Marble City Electric L.ight Co., 65 
Vt. 377, 26 Atl. 635, 20 h. R. A. 821, 36 Am. St. Rep. 868 In 200 Pa. 
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209, 219, 49 Atl. 766, 767, 86 Am. St. Rep. 712, the Suprême Court of 
Pennsylvania said: 

"As between two corporations exerdslng slmllar franchises upon the same 
streets, priorlty carries superlorlty of right. Bqulty wlll adjust the confllct- 
Ing Interests as far as possible and control both so that each eompany may 
exercise its own franchises as fuUy as Is compatible wîth the necessary 
exercise of the other's. But, if limitation or Interférence of one or the other 
are unavoldable, the later must glve way, and the fact that it Is under contract 
with the clty for work of a public nature does not alter its position, or glve It 
any clalm to préférence." 

By the same token, the fact that the later corporation is the city it- 
self, instead of being "under contract with the city for work of a pub- 
lic nature," would create no rights superior to those of the earlier oc- 
cupant of the field. This case was approved by the same court in Edi- 
son Electric Co. v. Citizens' Electric Co., 235 Pa. 492, 507, 84 Atl. 438. 
See, also, Bell Téléphone Co. v. Belleville Electric Co., 12 Ont. Rep. 
(Queen's Bench Div.) 571 ; Western Union Tel. & Tel. Co. v. Los An- 
geles Electric Co. (C. C.) 76 Eed. 178. 

If, on the grounds of necessity urged, the city could rightfully under 
the law assert the power to compel the removal and relocation of com- 
plainant's instrumentalities, in order that its own instrumentalities 
might be installed in accordance with its predetermined plans, it would 
seem to me to be equally true that, similar conditions of necessity re- 
specting its ability to maintain the System existing, the city could law- 
fully enact that no résident of the municipality along the line of its 
lighting System should be furnished with electrical energy from any 
System save the municipal System. This would be a most effective 
way of f urthering the interests and welfare of the city if the success of 
its municipal systcm is to be taken as an index of its welfare, but at 
the same time, obviously, it would be in complète and utter disregard 
of the rights of complainant and others situated like it. I cannot see, 
however, that such a course of action would présent any substantially 
différent légal problem from that now before the court. 

[7] Of course it is to be assumed in this controversy that, in ail its 
actions to be had and taken under and pursuant to this ordinance, if 
valid, the city will be actuated only by motives of necessity, in so far as 
they may be thought to exist, and that it will enforce as little incon- 
venience and expense upon complainant in the matter of the readjust- 
ment of its polès and wires as is compatible with the proper and satis- 
factory installation of the municipal System. Be that as it may, 
yet, in so far as the city intrenches upon the superior right acquir- 
ed because of prior location by complainant, and in so far as it re- 
quires complainant to relocate its instrumentalities at its own expense, 
not as a matter of genuine "public necessity" and justified by consid- 
érations of public welfare under the police power, but merely in order 
that the instrumentalities of the city may be located in their place, its 
action is, in my judgment, arbitrary, unreasonable, and in violation of 
the superior right of location belonging to complainant, and is, in ef- 
f ect, an appropriation of plaintiff's property without compensation 
(Woodward v. Central Vermont Ry. Co., 180 Mass. 599, 62 N. E. 
1051 ; concurring opinion of Mr. Justice Holmes, C, B. & Q. Ry. Co. 
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■V. Drainage Commissioners, 200 U. S. 561, 595, 26 Sup. Ct. 341, 50 L. 
Ed. 596, 4 Ann. Cas. 1175), and is also an impairment o£ the contrac- 
tual right accorded to complainant in virtue of its compliance with the 
constitutional provision liereinabove referred to and its acquisition and 
acceptance of the constitutional franchise enabling it to perforai the 
pubHc service in which it is now engaged (Walla Walla v. Walla Walla 
Water Co., 172 U. S. 1, 17, 19 Sup. Ct. 77, 43 L. Ed. 341; Grand 
Trunk Ry. Co. v. South Bend, 227 U. S. 544, 553, 33 Sup. Ct. 303, 57 
L. Ed. 633, 44 I.. R. A. [N.B.] 405). 

Défendant, in support of its asserted right to enact and enforce the 
ordinance in question, has cited to the court no case which seems to 
stand in any wise as a précèdent to the action herein taken. The ar- 
guments advanced by counsel are not persuasive for the reasons advert- 
ed to hereinabove. The cases cited by counsel, however, which it is 
claimed do lend support to the contention of défendant, are C, B. & 
Q. Ry. Co. v. Illinois, 200 U. S. 561, 26 Sup. Ct. 341, 50 L.Ed. 596, 4 
Ann. Cas. 1175 ; New Orléans Gas Co. v. Drainage Commissioners, 197 
U. S. 453, 25 Sup. Ct. 471, 49 E. Ed. 831 ; Union Bridge Co. v. United 
States, 204 U. S. 364, 27 Sup. Ct. 367, 51 E. Ed. 523, and many other 
cases of similar trend and nature. Obviously, however, as the merest 
reading of those cases will show, they announce no doctrine différent 
from that accepted herein, to wit, that a public service corporation like 
the plaintiff, in the performance of its duty to the public under fran- 
chise or other similar contract, has no right to any particular location 
in or upon the public streets or highways, but that it is at ail times sub- 
ject to the police power of the state and subject to such gênerai régu- 
lations as may arise from and spring eut of the necessities of the public 
welfare and convenience. Neither of thèse cases, however, and none 
that hâve been cited or to which the attention of the court in its labors 
has been directed, may be said to go to the extent that a city or other 
sovereign functionary, having embarked upon a business venture, may 
assert its sovereign power merely for the purpose of enabling it suc- 
cessfully to install its own properties and in violation of superior rights 
of location belonging to a competitor because of priority of installa- 
tion. 

As indicated hereinabove, assuming the necessity, propriety, and ex- 
pediency of such course to hâve been satisf actorily determined by those 
in authority, I am in entire harmony with a plan of municipal improve- 
ment such as has been projected in the city of Eos Angeles and as is 
hère under considération. I am, however, also firmly of the belief 
that until the city, by purchase, appeal to eminent domain, or otherwise, 
has lawfully and properly and justly eliminated compétition, it must 
meet its competitors as any other private agency would be compelled 
to meet them, and must stand with them in the same relation to the 
law, and let its success be measured by its ability satisf actorily to serve 
the public, rather than by its power through the exertion of public 
functions to occupy a position of supremacy in the field which it de- 
liberately has chosen to invade. 

A decree will be entered, declaring the ordinance void and enjoining 
its er.forcement. 
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In re OOLWELL LBAD 00. 

(District Court, S. D. New York. March 9, 1917.) 

No. 60. 

1. CouBTS ®=>365 — Décisions of State Coubt — iNTEEriîETATioN bt Fédérai. 

CouET — Validitt of Assignment. 

In a proceedlng Involving the valldlty of the banUrupt's asslgmiieut 
for creditors, tlie bankruptcy court wlU treat the niatt«r as undecided 
by the state court, where the judge of the state court, in maklng an order 
Involving such premises, flled no opinion showlng tliat he adjudged the 
assignment invalid, and the parties were dlsagreed as to that fact, 

[Ed. Note.— For other cases, see Courts, Cent Dig. |§ 950, 952, 955, 
969-971.] 

2. ASSIGNMENTS FOB Benefit OF Cbeditobs <@=366, 68 — Validitt. 

stock Corporation Law (Consol. Laws N. ï. c. 59) § 66, déclares that 
no corporation whlch shall hâve refused to pay .any of its notes or other 
obligations when due shall transi'er auy of its property to any of its of- 
flcers on auy other considération than Uie full value of the property paid 
in cash. Debtor and Créditer Law (Consol. Laws N. Y. e. 12) § 3, dé- 
clares that every conveyanee or assignaient made by a debtor of his es- 
tate shall be in wrltlng, and shall state the résidence and business car- 
rled on by the debtor, that such conveyance or assignment shall be ac- 
knowledged before an officer authorized to take the acknowledgment of 
deeds, and shall be recorded in the county clerk's office in the county 
where such debtor shall réside, etc., and that the assent of the assignée, 
subscribed and acknowledged by hini, shall appear in writing embraced 
in, or at the end of, or indorsed upon, the assignment before it is re- 
corded. A corporation whlch was Indebted executed an assignment of a 
moitgage to one of its oiflcers as trustée for the benefit of its creditors ; 
but the same was not acknowledged, nor did the purported assignnient con- 
tain any assent by the trustée. Meld that, as the trustée perfprmed no 
acts under the assignment whlch eould make it effective, the assignment 
is invalid ; there havlng been no compliance wlth the statute. 

[Ed. Note. — For other cases, see Assignments for Benefit of Creditors, 
Cent. Dig. §§ 167, 261-270.] 

3. Bankbcptct <g=»293(3) — Coubts — Jueisdiction. 

One named as assignée for the beueflt of creditors is not an adverse 
elaimant, and the bankruptcy court can in a summary proceedlng dis- 
pose of the validity of the assignment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 411.] 

4. BANKBurrcT i®=>154 — Set-Off — Right to Claim. 

Bankr. Act July 1, 1898, c. 541, § esb, 30 Stat. 565 (Comp. St. 1916, 
§ 9652), déclares that a set-olï or counterclaim shall not be allowed nny 
debtor of the bankrupt whlch is not provable against the estate or was 
purchased by or transferred to him after the llling of the pétition, or 
within four months before such fillng, wlth a vlew to such use, and with 
knowledge or notice that the bankrupt was tnsolvent, or Imd committed 
an act of bankruptcy. The owner of the equity of rédemption in property 
against whlch a bankrupt had a mortgage by one of its otBcers acqulred 
a judgment against the bankrupt more than six months before the âling 
of the pétition. It dld not appear that such judgment was acquired with 
a View to use as a set-off against the daim of the bankrupt on the mort- 
gage. Held, that such judgment niight be offset against interest due on 
the mortgage; section 68a declaring that, in ail cases of mutual debts 
or mutual crédits between the estate of the bankrupt and a creditor, the 
accouut shall be stated, and one debt set off against the other. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 451-455.1 

4t=s>For other cases see same tODle & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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5. Bankeuptct ®=3l54 — Set-Offs — ^Persons Entitled to Set-Off. 

The owner of the equity of rédemption in property subject to a mort> 
gage, though not liable on the bond of the mortgage, may offset agalnst 
interest due a judgment against the mortgagee which had become bank- 
rupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 451-455.] 

In Bankruptcy. In the matter of the bankruptcy of the Colwell 
Lead Company. On pétition of the American Enameling Company 
to set off as against interest due on a mortgage a judgment rendered 
against the bankrupt. Pétition granted. 

R. B. Honeyman and Albert J. Baruth, both of New York City, for 
Colwell Lead Co. 

Herbert McKennis, of New York City, for Grâce E. Walker. 

Rearick, Dorr & Travis, of New York City, for City of Worcestcr. 

lyouis Reed, of New York City, for Virginia Kent White. 

Engelhard, Pollak, Pitcher & Stern, of New York City, for peti- 
tioner American Ejiameling Co. 

Henry W. Sykes, of New York City, for other petitioner. 

Williams, Folsom & Strouse, of New York City, for creditors and 
trustée. 

MANTON, District Judge. The bankrupt owned a mortgage of 
$90,000 upon the plant of the petitioner, the American Enameling Com- 
pany of Êlizabethport, N. J. The Eastern Sanitary Enameling Com- 
pany gave its bond and this mortgage as the predecessor in interest of 
the American Enameling Company. On October 26, 1916, a pétition in 
bankruptcy was filed against the Colwell Lead Company, and it was 
adjudicated a bankrupt on November 9, 1916; the court appointing A. 
F. Ward, Esq., trustée. On April 1, 1916, the bankrupt, by an alleged 
assignment, transferred this mortgage to Frederick J. Sherman, an of- 
ficer of the bankrupt, for the benefît of creditofs. This instrument 
recites : 

"Whereas, at a meeting of creditors this company was requested to transfer 
certain of its assets in trust to W. D. Campbell, of Campbell, Heath & Co., 
.T. R. Wettstein, of the United Lead Company, and Karl Legner, of the 
Standard Sanitary Manufacturing Company, or such trustée as mlght be 
selected by them to secure the clairas of the sald creditors ; and 

"Whereas, at a meeting of stockholders of the Colwell Lead Company the 
officers and directors were authorized and dlrected to comply with the said 
request of the said creditors and to transfer assets to secure the claims of 
creditors, and Frederick J. Sherman havlng been duly selected to act as 
Trustée of sald assets to be Uquldated by and under the direction of W. D. 
Campbell, J. R. Wettstein, and Karl Legner. • • •" 

And further recites: 

"Said property Is asslgned and transferred as securlty for the payment of 
the indebtedness of the Colwell Lead Company to creditors shown on sehedule 
1 of the report of the financial condition of the said Codwell Lead Company 
dated December 31, 1915, made by Louis Lubin & Co., being ail the known 
creditors of this company, and are asslgned with full rlght, authority, and 
Power on the part of the sald W. D. Campbell, J. R. Wettstein, and Karl 
Legner to sell, assign, and dispose of the same at any tlme thereof, at such 
times and in such conditions as to them, or a majority of them, may séem 
proper in conformity with the authority conferred upon the officers of this 

e=9Far other cases see same toplc & KHT-NTTMBER tn ail Ke7-Numbered Digeats & Indexe* 
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Company by resolution of the stockholders passed at a meeting held on the 
16th day of February, 1916, and ratified and conflrmed by said stockholders 
on the 15th day o£ March, 1916." 

Shortly after said alleged assignment, a receiver of the bankrupt 
was appointed in the state court. The petitioner purchased a judg- 
ment obtained by the German-American Stoneware Works on Febru- 
ary 23, 1916, amounting to $677.54, and seeks to set this off as against 
the interest on the mortgage, which is now due. 

The questions presented are : First, as to whom this payment should 
be made, whether to Sherman or to the trustée; and, second, is the 
petitioner entitled to this set-off? 

[1] The assignment of the judgment was taken in the name of Jo- 
seph A. Durkin, one of the officers of the petitioner; but he, by affida- 
vit, asserts that he held it as trustée for the benefit of the petitioner. 
The fact is established that it is the owner of the judgment. The trus- 
tée insists upon payment to him of the full amount of the interest, and 
Sherman makes the same daim. The petitioner claims that hereto- 
fore, in an action in the state cotirt, it has been adjudicated that the 
assignment to Sherman is void. This the trustée dénies, and argues 
that the order of Hon. Edward J. Gavegan in the state Suprême Court 
was granted upon other grounds. Since Judge Gavegan wrote no 
opinion, I am not informed of the reasons for his granting the order 
in question, and shall, therefore, not treat the subject as having been 
decided by the state court. 

[2] The original assignment of this mortgage to Sherman has been 
submitted by counsel for the trustée. Its examination shows exécution 
by the respective parties. It is not acknowledged, and therefore is 
not such an instrument as might be recorded. I think the alleged as- 
signment is void. Section 66 of the Stock Corporation Law provides : 

"No corporation which shall hâve refused to pny any of Its notes or other 
obligations, when due, In lawful money of the United States, nor any of Its 
officers or dlrectors, shall transfer any of its property to any of it.s officers, dl- 
rectors or stockholders, directiy or Indlrectly, for the payment of any debt, or 
upon any other considération than the full value of the property paid in cash." 

Section 3 of the Debtor and Creditor Law provides: 

"Bequisites of gênerai assignment : Every conveyance or a.sslgnment mado 
by a debtor of his estate, real or personal, or both, to an assignée for the credi- 
tors of such debtor, shall be In writing, and shall spe<'iflcally state therein the 
résidence and klnd of business carrled on by such debtor at the time of making 
the assignment, and the place at which such business shall then be conducted, 
and If such place be in a clty, the street and number thereof, and if in a vil- 
lage or town such apt désignation as shall reasonably identify such debtor. 

"Every such conveyance or assignment shall be duly acknowledged before 
an offlcer authorized to take the acknowledgment of deeds and shall be re- 
corded In the county clerk's office in the county where such debtor shall ré- 
side or carry on his business at the date thereof. An assignment by copart- 
ners shall be recorded In the county where the 'principal place of business of 
such copartners is situated. An assignment by a corporation shall be record- 
ed in the county where Its principal place of business Is situated. When real 
property is a part of the property assigned, aud is situated in a county other 
than the one in which the original assignment Is require'd to be recorded, a 
certifled copy of such assignment shall be filed and recorded In the coimty 
where such property Is situated. 
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"The assent of the assignée, subscrlbed and ackuowledged by Mm, sball 
appear in wrlting, embraced in or at the enci of, or indorsed upon the as- 
signaient, before the same Is recorded, and, if separate from the assignment, 
BhaJl be duly acknowledged." 

I think this alleged assignment must be construed as intended for the 
benefit of the creditors and must comply with the Debtor and Créd- 
iter Law. This it does not do. The assignée has not consented there- 
to in writing, it has not been recorded in the county of New York, and 
does not come within the requirements of section 3. To make a valid 
assignment, such as was attempted hère, it was mandatory that the 
statutory provisions be complied with. Britton v. Lorenz, 45 N. Y. 
51 ; Schwartz v. Soutter, 41 Hun (N. Y.) 325. The failure to obtain the 
written consent of the assignée renders the instrument void ab initie. 
Rogers v. Pell, 154 N. Y. 518, 49 N. E. 75; Young v. Stone, 61 App. 
Div. 364, 70 N. Y. Supp. 558; Mcllhargy v. Chambers, 117 N. Y. 532, 
23 N. E. 561. 

It appears by the afHdavits that ail that Sherman ever did under this 
assignment was to open a bank account, and make a deposit of $2,700, 
which he later paid over to Brewster, the receiver in the state court. 
Sherman never paid the creditors anything of his receipts, and there- 
fore the purposes for which. the assignment was made were not car- 
ried out. In Doughty v. Weston, 174 App. Div. 212, 160 N. Y. Supp. 
1075, Scott, J., said: 

"It Is well settled that in the case of an assignment or other instrument, 
absolute in foi-m and actually delivered, which is executed for a particular 
purpose and Is intended to become effective only If certain condition» are ful- 
filled. an inquiry may be made as to whether or not the conditions ever were 
fulfilled, and if it appears that they were not, the instrument will be held 
never to hâve become effective." 

[3] I therefore am of the opinion that the assignment was void, 
and that Sherman had no claim to the interest. Sherman was served 
with the papers on this application. He is named as assignée for the 
benefit of creditors, not as an adverse claimant, and this court has 
jurisdiction of him in a summary proceeding. Bryan v. Bernheimer, 
181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814; In re Stewart, 179 Fed. 
222, 102 C. C. A. 348; In re Stokes (D. C.) 106 Fed. 312. 

[4, 5] The judgment was obtained before the filing of the pétition 
in bankruptcy and the assignment thereof made to the petitioner. Un- 
der section 68, subdivision "B": 

A "set-off or counterclaim shall not be allowed in favor of any debtor of the 
bankrupt which (flrst) is not provable against the estate ; or (second) was pur- 
chased by or transferred to him after the flling of the pétition, or within foiir 
months before such flling, with a view to such use and with knowledge or 
notice that such bankrupt was insolvent, or had committed an act of bank- 
ruptcy." 

From the facts shown on this appHcation, it appears that the judg- 
ment was not purchased with a view to a set-off by the affidavits of 
Kupfer and Durkin, nor after the fihng of the pétition, or within four 
months before such fiHng, with a view to such use and with knowledge 
or notice that the bankrupt was insolvent or had committed an act of 
bankruptcy. Section 68a provides that, in ail cases of mutual debts or 
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mutual crédits between the estate of the bankrupt and a creditor, the 
account shall be stated, and one debt shall be set ofï against the other, 
and the balance only shall be allowed or paid. 

The judgment was purchased May 1, 1916, and the pétition filed 
October 26, 1916, six months before the bankruptcy. Nor does the fact 
that the American Enameling Manufacturing corporation is not on the 
bond disentitle the petitioner to a set-off. It owns the equity of ré- 
demption. Worcester-Brooklyn Realty Co. v. Bailey, 161 App. Div. 
935, 146 N. Y. Supp. 59. Ail the authorities are in favor of allowing 
this set-off. Rolling Mil! Co. v. Ore & Steel Co., 152 U. S. 596, 14 Sup. 
et. 710, 38 L. Ed. 565. 

The pétition will be granted, with direction to pay the interest on 
the mortgage, less the amount of the judgment, with' interest thereon, 
to the trustée in bankruptcy. 



UNITED STATES v. ONE BLUE TATFETA EVENING COAT et al. 
(District Court, S. D. New York. April 17, 1917.) 

1. CusTOMS Dtrrna €=>133 — Violation of (Justoms Laws — Action foe Fok- 

FEITTTBE. 

A libel of forfelture, flled under Customs Administration Act June 10, 
1890. f. 407, 20 Ht-dt. i:{l, wJiich iilleges that tiie articles sought to be for- 
feited were brougbt Into the United States as a part of the baggage of a 
passenger, held not to entitle the clalmant to oyer of the baggage décla- 
ration. 

[Ed. Note.— For other cases, see Customs Dutles, Cent. Dlg. 5S .316-331.) 

2. Customs Duties i®=5l30 — Violation of Customs I>aws — Baggage of Pas- 

SENOEKS— FRAUDULE.'JT UNDERVALUATION. 

The provisions of Tarlff Act Oct. 3, 1913, c. 16, § III, H, 38 Stat. 1&3 
(Corap. St. 1916, § 5526), for forfelture of goods for entry by méana of 
false Involee, déclaration, or any fraudulent practlce whatever, apply to 
the baggage of passengers, and articles therein are subject to forfelture 
for fraudulent undervaluatlon In the déclaration or otherwise. 

[Ed. Note. — For other cases, see Customs Dutles, Cent Dig. §§ 29ft-315.] 

Libel of forfeiture by the United States against One Blue TafFeta 
Evening Coat, etc. ; Charlotte A. Warren, Evelyn Byrd Burden, and 
Gwendolyn Dows, claimants. On exceptions to libel. Overruled. 

See, also, 237 Fed. 703. 

This cause cornes up on exceptions to a libel of forfeiture against certain 
wearing apparel brought by the claimant, Charlotte A. Warren, from France 
to this country on the lOth day of November, 1915, on the steamshlp Espagne. 
Such wearing apparel is divided In the libel Into six groups, (a), (b), (c), 
(d), (e), and (f), of whlch groups (b), (e), and (f) are the property of the claim- 
ants Burden and Dows, and the groups (a), (a), and (d) are the property of the 
claimant Warren. 

This flrst cause of forifeiture asserts that groups (c), (d), (e), and (f) were 
found as part of the baggage of the said Charlotte A. Warren upon her ar- 
rivai as a passenger, and were not at the time of raaklng entry of such baggage 
mentioned to the collector. 

The second cause of forfelture allèges that Charlotte A. Warren arrived as 
a passenger and had în her baggage certain articles mentioned in groups (a), 
(c), and (d), and that thèse she attenipted to ent«r by means of a certain 
fraudulent baggage déclaration and entry, in whlch she declared that ail the 

<2K3For other cases see same toplc & KEY-NUMBER In aU Key-Numhered Digeata & Indexe* 
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articles in her baggage were set forth in such baggage déclaration, together 
wlfh the actual market value of the same, and that ail of such articles were 
iutended for her Personal use, while in fact the baggage déclaration was 
fraudulent, because It did not contain a statement of ail her personal effects, 
with their cost price or market value, or make référence to ail such articles. 

The third cause of forfeiture allèges that the said Charlotte A. Warren, hav- 
ing in her baggage the articles mentioned in groups (h), (e), and (f), attempted 
to enter them by means of a fraudulent baggage déclaration, setting forth 
ail the articles contained in her baggage and the cost priée and market value 
of the same; that ail the articles were intended for her Personal use, when 
in fact the articles were not intended for her personal use; that the déclara- 
tion was fraudulent, because it did not contain a statement of ail the articles, 
and of the cost price and market value of the same. 

The fourth cause of forfeiture allèges that among the personal eflfects 
brought in by the said Charlotte A. Warren and contained in a trunk was one 
evening gown aud one evening custume, said trunk containing other personal 
effects set forth ; that, furthermore, among the personal effects was another 
trunk, containing one flame-colored evening costume and other clothes therein 
set forth. It allèges that said Charlotte A. Warren attempted to enter thèse 
two trunks of personal effects by falsely stating orally to certain examiners of 
merchandise and to certain surveyors and inspectors of customs that the 
flame-colored evening gown and the hlack costume and the flame-colored eve- 
ning costume had already been imported into the United States, and the duty 
had been paid upoa them, when the fact was untrue, and known to her to 
be untrue. 

The fifth cause of forfeiture asserts that the said Charlotte A. Warren. 
having In her baggage the articles mentioned in ail the groups, attempted to 
introduce them into the commerce of the United States by fraudulent baggage 
déclarations, asserting the foreign cost and market value of the articles nt 
$1,500, when the same was known to her to be largely in excess of that sum. 

W. L. Wemple, of New York City, for claimant Warren. 

Alfred A. Wheat, of New York City, for claimants Dow and Bur- 
den. 

Frank E. Carstarphen and John E. Walker, both of New York City, 
for United States. 

LEARNED HAND, District Judge (af ter stating the f acts as above). 
This is the same hbel of forfeiture which I considered before, and 
which has since been amended. As to the first cause of forfeiture, the 
claimant craves oyer of the baggage déclaration, insisting that, if pro- 
duced, it will appear that the imported articles were mentioned. As 
to the second and fourth causes of forfeiture, the claimant Warren 
insists that the articles in question were part of her personal baggage, 
brought with her into the country on her arrivai. As such she says 
that they do not fall within the Customs Administrative Act, and that 
the allégations of fraud are irrelevant. As to the third cause of for- 
feiture, the claimants Burden and Dows do not press their exceptions, 
and the same are overruled. As to the fifth cause of forfeiture, the 
claimant Warren excepts, so far as concerns groups (a), (c), and (d), 
upon the same ground as in the second and fourth causes of forfeiture, 
but the claimants Burden and Dows do not press their exception to 
the other groups, which is clearly bad. 

Two substantial questions, theref ore, arise : First, whether the case 
is one in which the claimant can crave oyer of the baggage déclara- 
tion; second, whether goods brought in by a returning passenger and 
as bis baggage under the Customs Administrative Act are sub'ect to 
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forfeiture for a fraudulent undervaluation in a baggage déclaration 
or for oral fraud touching their liability to customs duties. 

[1 ] Pfofert at common law is never necessary unless the instrument 
is under seal, and even then not unless it is the foundation of the 
plaintiff's action. Hère the baggage déclaration is not the founda- 
tion of the case in the sensé intended. The pleading only says that 
the claimant Warren did not mention the articles to the collector and 
that will be enough to prove. The fact is irrelevant that I may know 
that a baggage déclaration existed and that the plaintiflf will hâve to 
put it in évidence when it cornes to its case. It would be quite enough 
under the libel to prove that the claimant had made no baggage déc- 
laration whatever and no mention of the articles to the collector. 
The exception is overruled. 

[2] The second cause of forfeiture allèges that the claimant tried 
to enter her personal baggage by the use of a baggage déclaration, 
among other things fraudulently understating the cost value of the 
goods. The exception is based upon the theory that paragraph H of 
section III of the Customs Administrative Act does not touch pas- 
sengers' baggage, and, as a necessary corollary of that position, that 
no amount of fraud vi^ill forfait the goods or constitute a crime so 
long as they are mentioned within the meaning of section 2802. 

At the outset, I may say that no case décides anything of the sort, 
certainly not those relied upon. In United States v. One Pearl Neck- 
lace, 111 Fed. 164, 49 C. C. A. 287, 56 L. R. A. 130, the goods were 
forfeit because the claimant had failed to mention them to the col- 
lector at the time of entry. The language used about two Systems 
of entry, one for baggage and one for merchandise, applied to cer- 
tain sections of the Revised Statutes mentioned by the court, and was 
wholly in place in that connection. There is not the least reason to 
suppose that the court had in mind the question whether paragraph 
H of section III (then section 9) was or was not applicable to a 
passenger's baggage. In One Pearl Chain v. United States, 123 Fed. 
371, 59 C. C. A. 499, the claimant suçceeded, because the claimant 
"mentioned" her jewelry by the use of^the words "wearing apparel" 
in the déclaration. No question arose of any fraudulent device to 
secure an undervaluation of the goods upon their appraisal, The lan- 
guage on page 374 is absolutely and literally true, but it does not mean 
what the claimant supposes. There are, indeed, two différent classes 
of goods arriving, baggage and merchandise, and the formalities re- 
quired of the importer of each class are différent. It by no means 
follows that, when the United States undertakes on its own account to 
value the goods, the importer should go scatheless, no matter by what 
practice he may impede the discharge of that duty. United States v. 
One Trunk (D. C.) 175 Fed. 1012, was a case of merchandise for sale, 
and has no bearing on this controversy. 

I corne, therefore, to the statute without any controlling décision. 
Until 1897 passengers' baggage was not subject to any duty at ail. It 
was therefore necessary only to déclare what one had under Revised 
Statutes, § 2799 (Comp. St. 1916, § 5496), and if one did "mention" 
everything, the United States had ail the means for protection of its 
revenue. In that year, however, passengers' baggage became taxable, 
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like any other merchandise, according- to its proper schedule, except 
that the passenger was entitled to a gênerai déduction of $100 frora 
the sum of the appraised valuation. This provision now appears sub- 
stantially unchanged in paragraph 642 of section 1 of the Tariff of 
1913 (Comp. St. 1916, § 5291). While the passenger, outside of any 
valid treasury régulations not hère in questicfh, was not required to 
make any statement of value, an appraisal at some stage of the séries 
of acts constituting an "entry" became an inévitable necessity. Sec- 
tion III of the Tariff Act of 1913 deals in gênerai with the adminis- 
trative measures touching ail imports subject to duty, and since the 
baggage of an incoming passenger since 1897 had become subject to 
duty, above the exemption in question, in it we should expect to find 
some provisions under which the baggage may be appraised. In the 
case of most merchandise the basis of the appraisal is the invoice pro- 
duced by the importer and by référence made a part of his déclaration. 
Paragraph F. However, under paragraph E, invoices are required 
neither for "personal effects accompanying the passenger" nor for any 
other merchandise over $100 in value. (The exception of "personal 
effects" is incidentally to be noted as bearing upon the contention 
that the statute in gênerai does not touch baggage.) The statutory 
provisions authorizing the appraisal of goods under $100 and of ail 
"personal effects" are to be found in paragraph K and those immedi- 
ately following, which direct the appraiser and collectors to ascerîtain 
by every reasonable means "the actual market value and wholesale 
priée of the merchandise." Perhaps paragraph I also covers "per- 
sonal effects," but I do not find it necessary to say so. Nothing in 
sections 2799-2802 (Comp. St. 1916, §§ 5496-5499) of the Revised 
Statutes contradicts this conclusion. Those sections continue to hâve 
the same use as before, since under them the personal effects can be 
ascertained and thereafter can be appraised. They remain the only 
statutory requirement for the entry of baggage, aside from such treas- 
ury régulations as would be justified under the power to make the 
appraisal at ail. 

The customs officers having this duty touching ail goods, not only 
those which are covered by invoice, but those which are not, para- 
graph H of section III prohibits in the broadest possible way any 
fraudulent device by which they shall be prevented from reaching a 
true appraisal. Thèse are the words : 

"Invoice, déclaration, affldavlt, letter paper, • • » any false statement 
written or verbal, * • * any false or fraudulent practice or appllance 
* * * any willful act or omission." 

It is of no conséquence, therefore, whether the valuation in the 
claimant's baggage déclaration was required by any provision of law. 
Certainly it was a "paper" and a "false written statement," and a 
"fraudulent practice." It is true that section 2799 did not require the 
statement of value, but she added such a statement, and since it was 
by hypothesis a fraud, it falls within paragraph H, being proper to ob- 
struct the appraiser in his duties. Nor is it of any conséquence wheth- 
er the word "déclaration," in paragraph H, covers a baggage declara- 
241 F.— 59 
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tion. The argument that it must refer to paragraph F is irrelevant, 
though the spécifie référence in paragraph H to the déclaration of 
paragraph F perhaps meets it in fact. A talk with the appraiser, a 
receipted bill, a letter, anything to delude him and secure the miscar- 
riage of his appraisal, would be within the broad terms of this para- 
graph. • 

If this be not the proper understanding of the statu te, there is no 
excess of knavery which would forfeit passengers' baggage, so long 
as they were "mentioned" before they were seized. Such cannot hâve 
been the purpose of Congress ; such was not the purpose in para- 
graphs AA and BB. There is no conceivable reason why a passenger 
should be allowed to practice deliberate frauds of a kind which would 
impose upon other importers forfeiture and imprisonment. Were it 
necessary to force any language, the position might be more plausibly 
urged; but it is the claimant who must twist lïie language to reach 
50 egregious a resuit. 

Finally the application of any such interprétation results in so f an- 
tastic an injustice in the case at bar that the mère statement of it 
should serve with any fair person for its answer. By hypothesis the 
claimant, Warren, tried to enter ail thèse clothes, both her own and 
her friends', by means of a single fraudulent undervaluation. Those 
of the friends must certainly suffer forfeiture ; they stand in vicarious 
condemnation though their owners are innocent. But the author of 
the fraud, which thus irretrievably implicates others in its consé- 
quences, has the hardihood to insist that her own goods shall go f ree, 
even though the hypothesis prove true upon the trial. The iniquity 
of such a resuit would pass tolérance. The exception is overruled. 

The third cause of forfeiture needs no considération ; the exception 
is overruled. 

The fourth and fifth causes of forfeiture raise no other points than 
the second, and the foregoing discussion will serve as to them. They 
illustrate a little more clearly, however, the position that any kind of 
fraud will serve which impedes the appraiser in his duties towards the 
goods under paragraph K. The exceptions are overruled. 

The claimants will answer in 20 days. 
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EDWARDS V. BODKIN. 
(District Court, S. D. California, S. D. April 16, 1917.) 

7. 

No. 0-55. 

« 

L Public Lands iS=3l08 — Décisions of Land Department — Review. 

The District Court cannot sit as a court of appeal upon the conduct or 
conclusions of ttie Department of the Interlor respectlng the disposai of 
public lands, but is limited to the correction of errors such as is peculiarly 
the province of a court of equity, where fraud has supervened, or to 
correct a manifest misconstructlon of the law by the departmental of- 
fice rs. 
[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 3(W, 306.] 

2. Public Lands <@=>108 — Décisions of Land Depabtment — Collatéral At- 

TACK. 

Within the domain of fact, in the absence of extrinslc fraud, the con- 
clusions of the Department of the Interior respectlng the disposai of 
public lands are not susceptible to collatéral attack. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 304, 306.] 

3. Public Lands <S=109 — Décisions of Land Department — Fraud — Plead- 

INGS. 

Where fraud and misrepresentatlon are relled upon as grounds of in- 
terférence by the court with décisions of the Department of the Interior 
respectlng the disposai of publie lands, they should be stated with such 
fullness and particularity as to show that they niust necessarily hâve 
affected the action of the offlcers In the department, and mère gênerai 
allégations of fraud and misrepresentations wlll not suilice. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 307.] 

4. Public Lands <©=>103(3) — Contests — Pbeferential Right. 

Under the Act May 14, 1880, c. 89, 21 Stat. 140 (Comp. St 1916, §§ 
4536-4538), providing that where any person has contested and procured 
the cancellatlon of any homestead entry he shall be allowed 30 days to 
enter the lands, where the Department of the Interior entertalned a 
contest while the land involved was withdrawn from entry under Récla- 
mation Act June 17, 1902, c. 1093, 32 Stat. 388, It properly permitted the 
successful contestant to enter the lands within 30 days after the restora- 
tlon of such lands to entry. 

Suit by William B. Edwards against Patrick H. Bodkin. On mo- 
tion to dismiss the complaint. Motion granted. 

By ajuended blll of complaint in eqiiity plaintiff allèges, among other 
thlngs, that on July 17, 1902, the Secretary of the Interior, under the "second 
form" of withdrawal under the "Réclamation Act" of June 17, 1902, wlthdrew 
a certain quarter section lylng along the Colorado river in California. On the 
Ist of December follovring plaintifC made a homestead entry of sald land. 
Thereafter, in SeptemlMr, 1908, the Secretary of the Interior made a '.'first 
form" withdrawal of the quarter section above reterred to. 

In 1905 the Department of the Interior promulgated certain régulations re 
spectlng wlthdrawals under the Reclamarion Act (33 Land Dec. 607), pro- 
viding for the entertaining of contests as to lands withdrawn pursuant to 
either form of withdrawal under the Réclamation Act, and also providing 
that the preferred right of a successful contestant under the statute of 
1880 (21 Stat 140) would be held to attach at any time "within 30 days from 
notice that the lands involved hâve been released from such withdrawal and 
made subject to entry." 

€=9For other cases see same toplc & KET-NUMBER in aU Ker-Numbered Dlgests & Indexai 
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Thereafter, under the provisions of thèse régulations, défendant contested 
thie entry of plaintiff In May, 1908. The décision of the local land offlcers was 
adverse to plaintiff, and on appeal was sustalned by the department, and the 
entry of plaintiff was canceled Aprll 19, 1909. On May 18, 1910, pursuant to 
order of restoration of January 10, 1910, the lând was released from every 
form of réclamation withdrawal and«restored to entry. 

Thereafter, on May 18, 1910, plaintlfE and défendant flled applications for 
the entry of such land. Because of matters not necessar-y to be detalled hère, 
décision on such applications was withheld until June, 1912, at which time 
plaintifC's application was rejected and defendant's application, because of 
the preferential right inuring to hlm in virtue of hls successful contest, was 
accepted. Upon appeal this was sustalned. A rather succinct statement of 
the facts in the controversy will be found in Edwards v. Bodkin, 42 Land 
Dec. 172, 174. 

PlaintlfC also allèges the initiation and pendency of certain ejeetment pro- 
ceedings in the superior court of Riverslde county, the county in which the 
land wâs situate, resulting adversely to hlm. In conséquence of which he was 
ejected from the land. 

It is also alleged, beginning with paragraph 51 of the complaint that de- 
fendant, claiming other land by homestead, rellnquished hls homestead entry 
on the land in question in 1914, and thereupon olïered scrip locations on the 
same land and aslied for acceptance of the same. Plaintiff then allèges "that, 
exercising his Ifeiwful privilège of protest, plaintiff duly filed with the register 
and receiver his written protest under oath against the allowance of said 
scrip locations, on or about April 1, 1914." Subsequently the scrip locations 
of the défendant were accepted by the department, and patents of the 
United States in response thereto were issued. Wherefore plaintiff aslcs that 
the défendant be declared a trustée of said proimrty, holding said patents for 
his use and benefit, etc. 

Wm. B. Edwards, of Redlands, Cal., in pro. per. 
Duke Stone, of Los Angeles, Cal., for défendant, 

BLEDSOE, District Judge (after stating the facts as above). In 
this case, plaintiff, who appears in propria persona, has imposed con- 
sidérable labor upon the court because of the undue prolixity with 
which he has clothed both his complaint and his argument in support 
thereof . However, the court has endeavored, as best it might, to give 
ail of the matters submitted to it the very careful considération which 
their importance, to the parties at least, demanded. 

Without going into a lengthy statement either of facts or conclu- 
sions, because of pressure of other duties, it will suffice to say that 
plaintiff présents, as I see it, two reasons why défendant should be 
declared to be a trustée for him of the land heretofore patented by 
the United States: First, that the Department of the Interior, with- 
out right and contrary to law, extended the so-called préférence right 
of Refendant, earned after successful termination of contest, beyond 
the 30-day period provided by the statute (21 Stat. at L. 140), so as 
to entitle défendant to hâve and take advantage of such preferential 
right after a restoration from withdrawal of the lands afïected ; and 
secondly, that in spite of the protest of plaintiff, upon relinquishment 
and location by scrip of the lands in controversy, the Land Depart- 
ment fraudulently and without right overruled plaintiff's claims and 
allowed the aforesaid scrip location of the défendant. 

[1-3] It is hornbook law that in a casé of this sort the function 
of the court is not to sit in judgment as a court of appeal upon the 
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conduct or conclusions of the Department of the Interior respecting 
a disposai of public lands. Its jurisdiction is limited to a correction 
of errors such as is peculiarly the province of a court of equity where 
fraud has supervened, or to correct what may be shown to the court 
to be a manifest misconstruction of the law by the officers of the de- 
partment. Within the domain of fact, in the absence of extrinsic 
fraud, the conclusions of the department are not susceptible to collat- 
éral attack. So, also, "where fraud and misrepresentations are re- 
lied upon as grounds of interférence by the court, they should bc 
stated with such fullness and particularity as to show that they must 
necessarily hâve afifected the action of the officers of the department. 
Mère gênerai allégations of fraud and misrepresentations will not 
suffice." Quinby v. Conlan, 104 U. S. 420, 26 L. Ed. 800. 

The allégations of plaintiff with respect to fraud perpetrated upon 
him, and the alleged unlawful overruling of his protest of the allow- 
ance of the scrip location, are not made with such particularity of dé- 
tail as to show either that any fraud was actually committed or that 
any mistake of law in the overruling of plaintiff's protest was indulged 
in. Non constat no ground may hâve been set up in plaintiff's protest 
against the allowance of the scrip location sufficient to authorize or jus- 
tify the department in sustaining it. Assuredly no particulars of 
fraudulent conduct are alleged, and nothing but the most gênerai and 
inconclusive assertions with respect to fraud are indulged in. 

[4] The main question in the case centers around the right of the 
Department of the Interior to allow the preferential right inuring to 
the successful contestant of an entry upon public lands to attach and 
be taken advantage of after the lands hâve been restored to entry sub- 
séquent to a "first form" withdrawal under the act of June 17, 1902 
(32 Stat. at L. 388). The department in several apparently well-con- 
sidered décisions has held that such right obtains (Fairchild v. Eby, 
Z7 Land Dec. 362 ; Beach v. Hanson, 40 Land Dec. 607 ; Wright v. 
Francis, 36 Land Dec. 499; Edwards v. Bodkin, 42 Land Dec. 172), 
and this court is not prepared to hold that there is such a manifest dis- 
regard of the law exhibited by those holdings as to warrant interfér- 
ence in plaintiff's behalf . 

It must be conceded that the statute of 1880 gave to a successful 
contestant a substantial statutory right — the right to enter the land- 
which was the subject of the successful contest. In order that évasions 
of the law might be prevented and frauds upon the government avoid- 
ed, it was both necessary and proper that this statutory right and 
privilège should be given due récognition, and that it should be accord- 
ed a libéral construction in the administration of the land laws. It 
was intended to act as a préventive of frauds upon the government, and 
intended to reward those who were diligent in exhibiting the facts of 
such fraud to the government. It may hâve been that, with respect at 
least to "first form" withdrawals, the Department of the Interior 
should never hâve permitted contests. However, at the time of the 
contest in question, there is no doubt but that under the régulations 
governing the conduct of that department such contests were allow- 
ed. With the wisdom or policy of permitting such contests, of course, 
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this court has no concern. In the event of the successful termination of 
such contest, under the statute of 1880 the contestant, as above refer- 
red to, was entitled to a preferential right of entry. This right must 
needs hâve been made use of by him within 30 days after notice of the 
successful termination of his contest. A withdrawal of the lands in- 
volved in a contest under the "first form" of the réclamation act, how- 
ever, served to exclude such land so withdrawn f rom entry. In con- 
templation of law it had then, temporarily or permanently, been taken 
over for public and governmental purposes. In the event of its being 
taken over permanently, that is, in the event of the completion of the 
réclamation project as originally conceived and the actual use of the 
land for the public purpose contemplated in the original withdrawal, 
the contestant would, of course, hâve lost his preferential or any other 
right of entry ; but it must be assumed that he instituted his contest 
with such possibility in mind. In the event, however, that it should be 
discovered, as it was in this case, that the withdrawal was unnecessary 
— that the original intention to use the withdrawn lands could not for 
some reason be consummated— and the land should thereafter be re- 
stored to the public domain, subséquent entry, as between the contestant 
who had a preferential right and the entryman whose claims to the 
land had, after due investigation, been denied, should be given to the' 
one who had donc everything in his power, presumably, to comply 
with the laws of the United States, rather than to one who, presumably, 
under the findings and judgment of the Interior Department, had fail- 
ed to comply with such laws. 

In other words, having initiated a contest and having proven to the 
satisfaction of those given jurisdiction to hear it that his contest was 
well founded, the contestant, under the statute, had a right to enter the 
land as for himself. This right he must exercise within 30 days after 
notice of a décision in his favor. This right, however, though a sub- 
stantial one, was denied to him because of the withdrawal of the land 
by superior authority, the government of the United States. Upon the 
land reverting to the public domain and upon its thereafter becoming 
subject to entry, there would seem to be good reason for holding that 
the preferential right theretofore awarded by statute to the contestant 
should then inure to him. At ail times after a détermination of his 
contest in his favor, presumably, he was ready, willing, and anxious to 
make his entry. He was prevented from so doing by the action of the 
government. There can be no impropriety, then, in according to him 
a substantial récognition of this right as soon as it had been definitely 
determined that the government no longer had claims upon the land. 
In my judgment, the action of the department in holding that the right 
accrued as of the date of restoration of the land to the public domain 
was a correct application of the law in the premises. 

Many facts are alleged by plaintiff tending to show that he was un- 
justly "contested" out of his land. Obviously, witlï thèse matters, this 
court has nothing to do. A tribunal has been set up by the govern- 
ment, compétent and efficient, to détermine thèse controversies. This 
court must, as it does, assume that the déterminations of such tribunal 
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are proper and supported by sufficiently persuasive and controlling 
facts. 

The motion to dismiss on the ground that the complaint does net state 
a cause of action is granted. 



In re W. S. KUHN & CO. 
(District Court, W. D. Peimsylvanla. May 11, 1917.) 

No. 7240. 

1. Bankeuptct <S=3309 — Olaims — Pabtnership and Individuai, Debts. 

Holders of the joint and several obligations of the members of a part- 
nershlp, signed in their indiyidual names, but executed In connection witb 
a partnershlp transaction, were entltled to prove them against both the 
partnership estate and the Individuai estâtes. 

[Ed. Note. — For other cases, see Baakruptcy, Cent. Dlg. §§ 555-564.] 

2. Bankrdptcy iS=5351 — Claims — Paktnebship and Individual Debts. 

Where members of a partnership in their flrm transactions had no dls- 
tlnctive firm name, but operated at times under the name "W. S. K. & Co.," 
at times under the name "J. S. & W. S. K.," and at other times under the 
Individuai names of the two partners, there was nevertheless only one 
firm, and no particular set of creditors had a rlght to préférence In bank- 
ruptcy, beeause the firm in their particular transaction had assumed a 
particular firm name or désignation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 563, 564.] 

.In the Matter of W. S. Kuhn & Co., bankrupts. On review of an or- 
der of the référée. Report affirmed. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for trustées. 

Parker & Aaron, of New York City, and Wm. F. Knox, J. M. 
Shields, Jas. S. Schmertz, and Sterrett & Acheson, ail of Pittsburgh, 
Pa., for creditors. 

THOMSON, District Judge. The référée in the above-stated case 
allowed the claims in question hère to be proved against the partner- 
ship composed of J. S. Kuhn and W. S. Kuhn, and has certified for our 
opinion the correctness of such allowance. Thèse facts are shown by 
the testimony and found by the référée: 

First. For many years the brothers, James S. Kuhn and W. S. 
Kuhn, were engaged in business together and had a large number of 
joint transactions, which appear in a set of books kept under the name 
of W. S. Kuhn & Co. The business in which they were engaged, both 
individuai and partnership, or as a firm, was the purchase and sale of 
bonds, stocks, and securities. 

Second. AU joint transactions of the two were partnership trans- 
actions, and were so entered on the partnership books, and although 
there were a large number of transactions, amounting to several mil- 
lions of dollars, no obligations were issued in the partnership name of 
W. S. Kuhn & Co., a few obligations being issued, by one or the other 
of the partners, in the name of J. S. & W. S. Kuhn. 

©raFor other caseg Bee same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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"Third. The obligations proved as claims against the individual es- 
tâtes, or against the partnership estâtes, are signed either "J. S. & W. 
S. Kuhn," "James S. Kuhn," "W. S. Kuhn," or by one or other of 
thèse names alone. 

Fourth. AU the claims allowed against the partnership, and whicli 
are involved in the question certified to the court, consist of obligations 
signed by James S. Kuhn and W. S. Kuhn together ; that is, the names 
of both individuals appear as contractors and are jointly and severally 
bound. 

Fifth. In ail thèse différent claims the several obligations were part- 
nership transactions, in which the partnership received the benefit 
of the obliga.tion, and the same were so entered and carried upon the 
books of the partnership. 

It is by reason of the numerous individual and joint transactions, 
and the various forms of obligations given, that controversies hâve 
arisen as to whether certain obligations were in fact individual or part- 
nership. I shall not take up the several claims in détail, as thèse hâve 
been fuUy set out and individualized by the learned référée in his elab- 
orate and able report. I shall consider only the légal question, upon 
which alone the correctness of the referee's conclusion dépends. 

The référée had before him three classes of claims, arising from the 
différence in form of the various obligations presented: First, those 
signed by J. S. & W. S. Kuhn. Thèse were admitted by ail parties 
to be partnership obligations, and were so allowed. Second, obliga- 
tions signed either by James S. Kuhn or W. S. Kuhn, and which were 
entered upon the partnership books, and treated as partnership trans- 
actions, and of which the firm received the benefit. And, third, claims 
based upon obligations signed "James S. Kuhn, W. S. Kuhn," together. 

As to the second class of obligations, the learned référée held that 
the several claimants therein had the right to elect as to whether they 
should treat the obligations as those of the individuals as they appeared 
on their face, proceeding against the individual estâtes, or treat the sig- 
natures of the individuals as those of the partnership acting as the 
agent of the partnership, and so claim against the assets of the firm; 
that they could thus proceed against either, but not against both, the 
individual estâtes and the assets of the firm. 

As to the third class of obligations, which are involved hère, the 
référée reached the conclusion that a claimant holding the joint and 
several obligations of the parties composing the partnership is entitled 
to prove his claim against and participate in the distribution of both the 
estate of the partnership and of the individuals composing it. It is the 
correctness of this ruling that is challenged by the exceptants. From 
the authorities cited by the learned référée and by counsel for the sev- 
eral claimants, thèse propositions are reasonably clear: 

A. In cases arising upon joint and several obligations of the individ- 
uals composing a partnership, the old English rule required the claim- 
ant holding such obligations to elect against which estate he would pro- 
ceed; this on the principle that a joint and several creditor may sue 
his debtors jointly or severally, but does not hâve both remédies. This 
doctrine was extended to the case where a claimant held the obligations 



IN RE W. 8. KUHN & 00. 937 

of a partnership indorsed or guaranteed by one or more partners. In 
re Farnum, Fed. Cas. No. 4,674. 

B. This ruie, which received much adverse judicial criticism, re- 
sulted in an amendment to the Bankruptcy Act in 1861, providing that 
as to any bills of exchange and other negotiable instruments, where 
the partnership and the individual members became liable by separate 
contracts, the claimant had the right to proceed against the funds be- 
longing to the estate respectively liable on those contracts. This was 
later extended by acts of Parliament to embrace ail cases of contract. 
In 1869 an act was passed providing that in bankruptcy, where the 
bankrupt was liable under distinct contracts as members of two or 
more firms, or as a sole contractor and also a member of a firm, proof 
might bc made under such contracts against the properties respectively 
liable under such contracts. 

C. Thèse acts did away with the old English rule, and thereafter the 
English courts held that the holder of a joint and several obligation of 
ail the parties composing a firm might proceed against the estate of the 
partnership and the estâtes of the individuals composing it. Simpson 
v. Hennig, L. R. 10 Q. B. 406; Ex parte Honey, I,. R. 7 Ch. App. 
178; In re Wilson, L. R. 8 Ch. App. 914. 

D. A différent rule from that of the old English rule exists in the 
United States. From the authorities, it is perfectly clear that, when 
the creditor bas separate and distinct contracts, such as a note signed 
by one firm and indorsed by another firm, or a note signed by both the 
partnership and the individual members, or a note signed by the firm 
and indorsed by a partner, double proof is allowed. In re Farnum, 
supra : Berkshire Woolen Co. v. Tuillard, 75 N. Y. 535, 31 Am. Rep. 
488; Davis v. Turner, 120 Fed. 6Ô5, 56 C. C. A. 669: In re Stoddard 
Bros. Lumber Co. (D. C.) 169 Fed. 193 ; In re Thomas, Fed. Cas. No. 
13,886. 

[1] The légal proposition that double proof is allowed where there 
are separate and distinct contracts is conceded by counsel for except- 
ants. But it is argued that this rule does not apply in the case of joint 
and several obligations ; that in such case the claim cannot be present- 
ed against both the joint and separate estâtes, but that a creditor is 
driven to his élection; and that in thèse cases, proof having been 
made and distribution awarded to claimants from the individual es- 
tate of J. S. Kuhn, claimants hâve thus made their élection and are 
estopped from making proof against the joint estate. 

It is certainly true that the English cases make no distinction between 
the joint liability of the individual members of a firm and the firm lia- 
bility, holding that they are the same under their Bankruptcy Acts ; and 
hence it followed that, where ail the members of a firm gave a joint 
and several obligation, a liability arose thereunder both against the 
assets of the firm and the separate estâtes of the individual mem- 
bers. I am not satisfied that a différent rule prevails in this country. 

[2] It would seem, in the case of the Kuhns, that in référence to 
their joint transactions, ail of which were firm transactions, they had 
no distinctive firm name. When they operated under the name of "J- 
S. & W. S. Kuhn," they did so as partners. If they operated under 
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"W. S. Kuhn & Co.," it was a firm transaction. When they operated 
under the name "J- S. Kuhn, W. S. Kuhn," it was a firm transaction. 
Under thèse circumstances, it can hardly be said that any one of thèse 
was the distinctive firm désignation. While the partnership was with- 
out a distinctive name, the fact nevertheless is that, while acting under 
différent names, they were still but one firm, not a separate firm com- 
posed of the two brothers under the name of "W. S. & J. S. Kuhn," 
and another separate firm under the name "J- S. Kuhn & Co.," and 
still another acting as "J. S. Kuhn, W. S. Kuhn." AU of thèse were 
joint or partnership transactions, and no particular set of creditors 
who had claims against the firm had a right to préférence because the 
firm in their particular transaction had assumed a particular firm name 
or désignation. 

I think the doctrine of élection between inconsistent remédies on the 
same claim bas no application. When the partners jointly agreed to 
pay (this being a firm transaction), they bound the firm; and when 
they severally agreed to pay, they bound themselves as individuals. 
It is not apparent why this joint or firm obligation, and the several 
or individual obligation, should differ in principle or légal effect from 
that where the firm exécutes the obligation and the individual indorses 
it. In Re Coe, 169 Fed. 1002 (Dist. Ct. So. Dist. of New York), the 
bankrupt firm misappropriated funds, which created a joint and sev- 
eral liability against the members of the firm. The court below, whose 
opinion was affirmed by the Circuit Court of Appeals, held that the 
creditor was entitled to prove his claim against the firm estate, and also 
against the estâtes of each of the firm members. Collier on Bankrupt- 
cy (8th Ed.), p. 136, says: 

"Slnoe the act of 1861 tn England, Joint and several creditors hâve been 
permltted to prove against and recelve dlvldends from both joint and separate 
estâtes. The welght of American authorlty bas always been in favor of this 
rule. A connnon Instance Is a note made by; a firm and Indorsed by the mem- 
liers of the flrm. Though at flrst glanée this rule seems Inéquitable, the flrm 
and the individuals are separate entltles, and had made separate contracts, 
and may therefore be held to the performance of them. Where a creditor 
liolds notes or other obligations, bindlng both upon the partnership and also 
iipon an Individual member thereof, he mïiy prove against both estâtes and 
receive dlvldends from both." 

Loveland on Bankruptcy, § 275, says: 

"A flrm and individual creditor — that Is, a creditor for whose debt the flrm 
is jointly and one or more of the partners is also llable — may prove and re- 
celve dlvldends from both the firm! estate and the individual estate, or either 
of them." 

The principle upon which double proof is allowed is that the firm 
estate and the individual estate are considered, in the administration of 
property in bankruptcy, distinct estâtes. On the gênerai subject, the au- 
thorities are reviewed and very intelligently discussed by Judge 
Sprague in the Farnum Case above cited. Daniel on Negotiable In- 
struments, § 94, says: 

"A joint and sevei-al note, though on one pièce of paper, comprises in reallty 
and in légal effect several notes. Thus, If A., B., and G. make a joint and 
several note, there is a several note of each and the joint note of ail — in ail 
four notes." 
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The argument against the position of the claimants seems to be based 
on the proposition that a créditer, having a joint and several daim, is 
prevented at law from proceeding against the parties both jointly and 
severally. In other words, he is not entitled to enter both a separate 
judgment against each debtor and a joint judgment against ail. That 
is to say, he is prevented from cumulating judgments on the same de- 
mand. But he may enter a judgment against each of the joint and sev- 
eral debtors, and on the exécution under such judgment he can reach 
both the individual and joint assets, so far as may be necessary to satis- 
fy his claim in full. Thus, if his claim is joint and several against A., 
B., and C, he may on the several judgment against A. reach the in- 
dividual property of A. and A. 's interest in the joint property, and so 
against each. And thus, under the three several judgments, he has re- 
course against ail the individual and joint property. Or he may 
choose to obtain a joint judgment against A., B., and C, and as each 
of the joint debtors is liable at law in solido, he may under his judg- 
ment bave recourse against the individual estâtes of each of the debt- 
ors, and the joint estate of the three debtors, and in this manner has 
recourse to ail the joint property and ail the several property. 

The argument would appear to involve a confusion of procédure, 
with recovery of assets. The bankruptcy court having taken charge 
of the assets, joint and several, he cannot sue in law, and is remitted 
to the bankruptcy court for relief, and in this proceeding the claim- 
ants are asking for the same recourse which they would bave had in 
law, if the bankruptcy court had not constituted itself the administra- 
tor of the estâtes, 

After a careful considération of the very elaborate and able argu- 
ment of counsel for the exceptants, I am of opinion that the conclusions 
reached by the learned référée were in harmony with the law. His 
report is therefore afSrmed. 



KAEASIK et al. v. PEOPLE'S TRUST CO. 
(District Court, E. D. New York. Aprll 24, 1917.) 

1. Bankbuptct <@=>20(1) — Courts of Bankbuptct — Jueisdictiojt. 

A controversy respecting the valldlty of mortgages by the banknipt on 
property In the possession of trustées electod in pending bankruptcy pro- 
ceedings Is one arising in a bankruptcy proceeding, of which the bank- 
ruptcy court having possession of the assets has jurisdiction, under 
Bankr. Aet July 1, 1898, c. 541, § 2, subd. 7, 30 Stat. 545 (Comp. St. 1916, § 
9586), giving the District Courts jurisdiction in bankruptcy to détermine 
controversies in relation to the estâtes of banknipts, and subdivision 15, 
giving them jurisdiction to make necessary orders, etc., for the enforce- 
ment of that act. 

2. Banketjptct i®=3l8Vi New, vol. 8 Key-No. Séries — Coubts or Bankbuptct 

JUBISDICTION. 

A suit by trustées, appointed In a pending bankruptcy proceeding, to 
test validlty and meanwhile to restrain foreclosure, of mortgages on prop- 
erty in their possession is one in. equity In the bankruptcy court, rather 

®=3For oUier cases see same toplo & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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than on the equlty slde of the District Court, as dlstlngulshed from bank- 
ruptcy, though equlty pleadings are used, and there Is therefore no basls 
for the objection that the District Court, sitting in equity, is exercising 
Jurisdiction over a cause of action over which the District Court bas no 
jurisdlction as a court of equlty apart from bankruptcy. 

In Equity. Suit by Louis Karasik and others, as trustées of the 
Franklin Brewing Company, bankrupt, against the People's Trust Com- 
pany, individually and as trustée under a certain alleged mortgage. 
On objection to the jurisdiction. Objection overruled, and preliminary 
injunction granted. 

Samuel Evans Maires, of Brooklyn, N. Y., and Simon S. Hamburg- 
er, of New York City, for plaintiffs. 

Henry F. Cochrane, of Brooklyn, N. Y., for majority of bond- 
holders. 

Wingate & Cullen, of New York City, for People's Trust Co. 

CHATFIELD, District Judge. The plaintiffs are trustées in bank- 
ruptcy of the Franklin Brewing Company and hâve filed a bill in equity 
to restrain foreclosure of certain mortgages made by the bankrupt. 
The validity of thèse mortgages, as well as the amount due thereunder, 
is attacked in an attempt to test their claims against the property 
now in the possession of trustées elected in bankruptcy proceedings 
pending in this district. The plaintiffs seek to support jurisdiction of 
this action in equity against citizens and résidents of the same state by 
urging the lack of an adéquate remedy at law, under the ancillary ju- 
risdiction expressly given to courts of the United States in aid of bank- 
ruptcy proceedings (section 2, subd. 15), and also, under section 2, 
subd. 7, of the bankruptcy statute, which gives the United States court 
of this district jurisdiction in bankruptcy to "détermine controversies 
in relation thereto, except as herein otherwise provided." 

[1] It is évident that this is a controversy arising in a bankruptcy 
proceeding. Moody v. Century Bank, 239 U. S. 374, 36 Sup. Ct. 
111, 60 L. Ed. 336. The bankruptcy court has possession of the assets 
and has jurisdiction to détermine such controversies. Murphy v. 
John Hofman Co., 211 U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. .327; 
Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 
L. Ed. 986; Globe Bank v. Martin, 236 U. S. 288, 35 Sup. Ct. 377, 59 
E. Ed. 583. 

[2] The défendants hâve appeared specially, upon an application for 
a preliminary injunction, and objected to the exercise by this court, 
sitting in equity, of jurisdiction over the parties, who are litigants or 
contestants in that controversy which admittedly is pending in the 
bankruptcy court. The plaintiffs cite the cases of Whitney v. Wen- 
man, 198 U. S. 539, 25 Sup. Ct. 778, 49 E. Ed. 1157, Wabash Railroad 
Co. V. Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 379, 
and Murphy v. John Hofman Co., supra, as authority for their propo- 
sition. 

In the Murphy Case the possession of the bankruptcy court was held 
sufficient to give the bankruptcy court, as such, the right to dispose, not 
only of questions actually a part of the proceedings in bankruptcy, but 
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also those issues of title arising therein which would détermine contro- 
versies as to the person entitled on distribution to the assets in the pos- 
session of the bankrupt estate. In the Adelbert Collage Case the action 
was on the equity side of the state court, and upheld the exclusive 
jurisdiction of the United States court in equity to dispose of matters 
relating to the property in the possession of the officers of the court. 

In Whitney v. Wenman we hâve the only case cited which approach- 
es the question at bar. It is évident that the District Court in this dis- 
trict, sitting in bankruptcy, has power to dispose of the assets in the 
hands of the trustées and to détermine claims thereto. It may not 
oust the state court, which has acquired jurisdiction more than four 
months prior to the bankruptcy proceeding; but it can dispose of the 
property over which no other court has acquired jurisdiction, and may 
transfer the lien of the claim to the proceeds, or distribute the pro- 
ceeds f ree from the claim if that" claim be not sufficiently substantiated 
by the claimant. Moody v. Century Bank, supra. 

It is apparent that the présent action is not within the provisions of 
section 47, section 60, subd. "b," section 67, subd. "e," or section 70, 
subd. "e" (Comp. St. 1916, §§ 9631, 9644, 9651, 9654), in which the 
District Court is given spécifie jurisdiction to hear certain actions to 
set aside préférences, to enforce liens, or to déclare transfers void for 
fraud. It is évident that this action is not within the gênerai juris- 
diction of the United States court because of diversity of citizenship. 
The proposition presented is simply whether the United States court, 
sitting in bankruptcy, with équitable powers, and having the right to 
détermine controversies ancillary to or respecting assets in the posses- 
sion of the bankruptcy court, is so distinct from the United States 
court in the same district, sitting in equity, with respect to a plenary 
suit instituted by the filing of a bill in equity, that the latter action may 
not be maintained, even though the question involved in the plenary suit 
be the claim to the selfsame assets by parties who are lien creditors 
in the bankruptcy proceedings. As was stated in the Whitney Case, 
supra, parties are not injured by having such questions raised in a 
plenary suit rather than upon motion ; but the real question is whether 
the présent bill in equity is filed within the jurisdiction of the bankrupt- 
cy court, or whether it is filed in a distinct tribunal, acquiring jurisdic- 
tion from a separate statute of Congress, and having no connection 
with the bankruptcy court, except identity of officers and judge. 

If the court were established in différent divisions, one for bankrupt- 
cy and one for equity, and if each division were held by a différent 
judge, and if controversies arising in bankruptcy proceedings were by 
statute to be heard in the bankruptcy division and before the judge 
holding that court, while suits to set aside conveyances or préférences 
were specifically given to the equity division of the court, held by a 
différent judge, there would be no room for doubt that a bill in the 
equity division could be maintained only in those cases over which the 
equity branch of the court was given jurisdiction by statute. The Whit- 
ney Case, supra, does not controvert that proposition. In that case 
assets in the possession of the receivers in bankruptcy had been deliv- 
ered to claimants by collusion ; that is, by failure to insist upon the 
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rights of the bankrupt estate and without an order of the court. The 
action was brought by the trustées in bankruptcy, who sought to trace 
the assets into the hands of the claimant, and to hold it responsible 
therefor in an accounting which would détermine the right of the trus- 
tées for the creditors as against the claimed title of the person account- 
ing for the property wrongfully deUvered into its possession. The 
court said : 

"The District Oourt had the right In a proceeding in the nature of a plen- 
ary action, in which the parties were duly served and brought into court, to 
détermine their rights, and to grant full relief • • • if the allégations of 
the bill shall be sustained." 

In the Whitney Case the tracing of the funds made the bill in equity 
necessàry, and might hâve prevented the hearing of a summary pro- 
ceeding to get the funds, as well as to test the claimants' right thereto. 
In the case at bar a summary proceeding would be possible, as the 
property is in the hands of the court, and if the bankruptcy court can 
give full opportunity by plenary suit to grant a hearing on pleadings 
like the ordinary bill in equity, then the présent action is properly insti- 
tuted, and is a suit for the "détermination of a controversy in relation" 
to the "estate." The action is in equity in the "bankruptcy court," 
rather than in the equity side ôf the District Court, as distinguished 
from bankruptcy. The jurisdiction of the United States District Court 
is statutory. The name by which the calendar of causes or the partic- 
ular case is known, such as admiralty, patents, or common law, does 
not preclude the exercise of a like jurisdiction in bankruptcy, if the 
bankruptcy law establishes the right to hear an issue on a particular 
sort of pleadings analogous to those of some other branch of litigation. 
The Whitney Case is authority for the proposition that issues in bank- 
ruptcy which partake of the nature of a bill in equity may be heard 
upon equity pleadings, inasmuch as the bankruptcy court is given gêner- 
ai jurisdiction to détermine ail controversies arising with respect to 
the assets over which the bankruptcy court bas exclusive jurisdiction, 
unless it releases the same. 

The suit at bar is therefore équivalent only to a proceeding to déter- 
mine a claim in bankruptcy to the assets over which the District Court 
as a court of bankruptcy has the right to exclusive jurisdiction. It fully 
protects the rights of the claimant by the use of equity pleadings, and 
the objection to jurisdiction must be overruled. The preliminary in- 
junction will be granted, with leave to move to vacate the same, if 
facts appealing to the discrétion of the court in yielding jurisdiction to 
any other tribunal or form of action are at any time shown. 
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THE LBSLIB. 

(District Court, E. D. Pennsylvania. April 26, 1917.) 

No. 15. 

Navigable Watees <g=2e(3) — Obstructions to Navigation — Submeeged 
Piles — Liability fob Injuby to Vessel. 

Injury to a lighter by stranding while in tow on submerged pilings off 
a pier, the outer end of wMeh had been partially removed under a con- 
tract with the city, held without fault on the part of the Ughter or her 
tug, but due solely to the négligence of the contracter, whlch had left 
parts of the piling under water, where they could not be seen, without 
anythlng to Indicate that the worlc had not been completed, or any mark- 
ing to wam passing vessels of the danger. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dig. §§ 152- 
166.] 

In Admiralty. Suit by the lighter Leslie against the Armstrong & 
I^atta Company and others. Decree for libelant. 

J. Frank Staley and Lewis, Adler & L,aws, ail of Philadelphia, Pa., 
for lighter Leslie. 

Howard M. Long, of Philadelphia, Pa., for Armstrong & Latta Co. 

John P. Connelly, City Sol., and Marshall A. Coyne, Asst. City Sol, 
both of Philadelphia, Pa., for City of Philadelphia. 

H. Alan Dawson and Biddle, Paul & Jayne, ail of Philadelphia, Pa., 
for tug Alpha. 

BUFFINGTON, Circuit Judge. The libel in this case was filed by 
the lighter Leslie against the city of Philadelphia and the Armstrong 
& Latta Company to recover damages for injuries sustained by it on 
June 16, 1914, from stranding, while in tow of the tug. Alpha, on 
submerged pilings in the Delaware river off Pier No. 41, South 
Wharves, Philadelphia. Subsequently the Armstrong & Latta Com- 
pany, pursuant to admiralty rule 59 (29 Sup. Ct. xlvi), filed a pétition 
to make the tug Alpha a party respondent. 

The city of Philadelphia had entered into a contract with the Arm- 
strong & Latta Company for the démolition and removal of the super- 
structure and piling which constituted the outer portion of Pier 41, 
Soutli Wharves, Philadelphia, and a considérable portion of this work 
had been completed at the date of the accident to the Leslie. 

On the morning of the accident, the lighter Leslie, with a load of 
broken stone and drawing about eight feet of water, left the Otis 
Street Wharf, Philadelphia, in tow of the tug Alpha, which latter wSs 
under instructions to tow her to Pier 38, South Wharves, then in 
course of construction, and the next pier to the northward of Pier 41. 
The tug and tow arrived off Pier 38 about 11 a. m.; the tide being 
half ebb. Having no explicit instructions where to place the lighter, 
the tug lay to and blew attention whistles, whereupon some one, later 
identified to be in the employ of a contractor of other pier construc- 
tion work near by, appeared on the outer end of Pier 41 and directed 

^=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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the tug to take the lighter to the south side of that pier, and the tug, 
in attempting to do this, brought the lighter into collision with some 
submerged pilings, which caused the damage complained of. 

There is some conflict of testimony as to the actual condition ex- 
isting at the time of the accident in the vicinity of Pier 41, but a care- 
ful review of the évidence leaves little room for doubt that there was 
nothing there to indicate to a navigator, proceeding with due caution, 
that the course chosen by the tug was not a safe one. The masters of 
both tug and tow were compétent and experienced men, and nothing 
in the testimony supports the charge, by the Armstrong & I^atta Com- 
pany, of négligence on their part. After a review of the proofs we 
therefore find that the Alpha and Leslie were, at the date of the ac- 
cident, seaworthy vessels, were in charge of compétent and experi- 
enced masters, and that the course chosen by the Alpha to the south 
side of Pier 41 was in an open fairway and apparently a safe path 
to pursue for that purpose; that there were no obstructions visible 
above water, and no markings, buoys, or danger signais to wam nav- 
igators that the locality of the accident was otherwise than safe; 
that there were no signs of work being carried on upon Pier 41 at the 
date of the accident, nor had any work been done thereon for some 
days prior thereto; that the plant of the contractors, Armstrong & 
Latta Company, had been taken away, and that to ail appearances the 
work of removing ail pilings which might ofïer obstruction to nav- 
igation had been completed; that, while pursuing an apparently safe 
course for a legitimate purpose, the lighter L,eslie stranded upon bro- 
ken and submerged pilings in the bed of the river and was damaged ; 
that £uch piling had formed part of the demolished portion of Pier 
41, and had not been removed by the Armstronsf '& Latta Compan-"^ 
with the rest of the piling which had supported the superstructure of 
that pier; that the Armstrong & Latta Company were négligent in 
not removing said sunken pilings, and in not placmg warningi u» aan- 
ger signais to indicate that the water in the vicinity was dangerous to 
navigation. 

In view of the above findings, and of the liability of the Armsti-ong 
& Latta Company, the question of the liability of the city of Phîladel- 
phia beconies practically académie, and, without deciding, we pass by 
the question of its liability. 

A decree may be submitted in accord with this opinion, adjudging 
the Armstrong & Latta Company pay the Leslie her damages; that 
the libel against the city be dismissed, but without costs ; that the péti- 
tion of the Armstrong & Latta Company against the Alpha be dis- 
missed, with costs; and that, unless the damages of the Leslie are 
stipulated, the customary order of référence be made. 
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LTMAN V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. May 14, 1917.) 

No. 2746. 

1. CaiMINAL LaW i®=>878(3) — SEVEBAL COTJNTS — ACQUITTAL — USINQ MAILS TO 

Defraud. 

Where an Indlctment for using the mails In furtheranee of a scheme 
to defraud contalned a number of counts, each cliarging tlie mailing of a 
letter, but on différent dates, an acquittai on some of the counts does not 
négative the charge of having on a prier date devised the scheme to de- 
fraud, since the acquittai may hâve been on the sole ground that the proof 
failed to show the mailing of the letters by défendant. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Blg. § 2100.] 

2. Ceiminal Law <S=3395 — Evidence — Documents Illeqallt Obtained. 

That papers which are pertinent to the Issue may hâve been illegally 
taken from the possession of the party against whom they are ofCered is 
no valid objection to their admissiWllty. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. § 87^.] 

3. PosT OrncE ©=550 — Peosecution fob Using Maim to Defraud. 

An Instruction, given on the trial of an Indlctment for using the mails 
to defraud, that, if the fraudulent Intent was in the mlnd of the défend- 
ant before the mailing of any one of the letters mentioned in the in- 
dlctment, such fraudulent Intent was sutticlently established, held not er- 
roneous. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 87-89.] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of Caiifornia; Olin Wellbom, 
Judge. 

Criminal prosecution by the United States against John Grant L,y- 
man. Judgment of conviction, and défendant brings error. Affirmed. 

Paul Schenck, Joseph Citron, and Richard Kittrelle, ail of I^s An- 
geles, Cal., for plaintiff in error. 
Albert Schoonover, U. S. Atty., of Los Angeles, Cal. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error w^as convicted under 
the first of six counts of an indictment charging him with using the 
mails of the United States in the exécution of a scheme devised to 
defraud various persons of their property and money, and, having 
been sentenced to imprisonment by the judgment of the court below, 
has brought the case hère by writ of error. 

The count of the indictment under which conviction -was had al- 
leged, in substance, that on the Ist day of May, 1911, and at ail other 
times mentioned in the indictment, the Panama Development Company 
was a corporation organized under the laws of Arizona, and was at 
ail times under the complète control of the défendant; that on or 
about May 1, 1911, the défendant, at the city of Los Angeles, intended 
to devise and had devised a scheme to defraud various persons, to 

<êz:sFoT otber cases see eame topic & KBY-NUMBER in aU Key-Numbered Dlgeats & ladexes 
241 F.— 60 
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the grand jurors unknown, out of their money and property, by in- 
ducing them through false and fraudulent représentations to pay and 
transfer to the said corporation their money and property, in the be- 
Hef that they were paying and transferring it to the corporation as 
agent for the republic of Panama in the purchase of lands belonging 
to that government, the défendant at the time well knowing and intend- 
ing by'means of such false représentations to secure and convert to 
the use of the corporation and of himself a large part of such money 
and property, the exact amount of which being to the grand jurors 
unknown ; that the scheme involved the organization as a corporation 
of the Panama Development Company by the défendant, and the 
advertisement by him to each and ail of the persons intended to be 
so defrauded under and in the name of the corporation, that the lat- 
ter had a paid-up capital of $50,000, some of whose officers and di- 
rectors were men of prominence and connected with and employed by 
the Panamanian government, and that the other of such officers and 
directors were men of prominence elsewhere, and among its false and 
fraudulent représentations were the f ollowing : 

That the said corporation was the agent of the said government for 
the sale of its lands, consisting of agricultural, timber, and minerai 
lands in the districts of Code, Veragua, and Ciriqui which lands the 
government of that country offered for sale through the said cor- 
poration as its agent to persons desiring to purchase them on appli- 
cation made through the said corporation at a price varying from $3 
to $5 an acre, payable one-half in cash to the corporation as such 
agent at the time of the making of the application and the balance of 
the purchase price to be paid to the corporation within four years ; 
that upon the making of such application and first payment the cor- 
poration would immediately file the application with the government 
of Panama, through the représentative of the corporation in that 
republic, and that thereupon the government would immediately make 
the allotment of the land so applied for to the appHcant in the order 
that such applications were received, and would immediately issue a 
provisional title to the land to the applicant, and a complète titlç upon 
the fuU payment of the purchase price and the cultivation of four- 
fifths of the agricultural land ; that the corporation had experts in 
the republic of Panama familiar with the location of the land, who 
could and would sélect the best of such lands for the persons making 
applications through the corporation, which corporation through such 
experts could sélect better lands for the applicants than if they were 
personally présent in the republic; that the corporation could and 
would furnish maps showing the location of such lands so offered for 
sale, and had sold to an American colony 10,000 acres of such land 
situate in the district of Agua Dulce, in the province of Code, and had 
offered for sale and was selling such government lands situate in 
the same district upon applications made to it on the terms and con- 
ditions stated ; that a railroad was being constructed from the city 
of Panama to the city of David in the said republic, and that the cor- 
poration was clearing and cultivating some of the government land 
which had theretofore been sold through it as such agent, and that it 
would clear and cultivate such government land so purchased through 
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ît; that it had and offered for sale 16,000 acres of the government 
timber land situate in the province of Veragua, and that on Atigust 1, 
1911, the price of the government agricultural lands so ofifered for 
sale would be increased by the government to $6 an acre, and that if, 
at any time within two years after making application for the pur- 
chase of any of such land, the applicant was dissatisfied with his pur- 
chase, any and ail money and property so paid and transferred from 
the applicant on such a purchase would be returned to the applicant 
by the corporation on demand; that each of the représentations and 
advertisements so made were made and intended to be made as a part 
of the said scheme to defraud, by inducing the persons to whom they 
wrere so made to part with their money and property ; that the de- 
fendant, intending and having devised the said scheme, did on the 
28th day of August, 1911, at the city of Los Angeles, and within the 
jurisdiction of the court below, for the purpose of executing the 
scheme, and of defrauding and of attempting to defraud, knowingly 
and unlawfully placed and caused to be placed in the post office a cer- 
tain letter, in substance, as f ollows : 

Trinclpal Office: 

"City of Panama, Istlimus of Panama 
"Suraisal: 

"City of David, Province of Cliirlqul. 
"Président: Sr. Heman de la Guardia. 

"Panama Development Company, 
"21G Mercantile Place, Between Fifth and Slxth Streets. 

"Téléphones: Broadway 1050 
"Home A 3425. 

"Los Angeles, Aug. 28, '11. 
"Mr. F. Ij. Andersen — Dear Sir: Tours of the 27th Inst. received and con- 
tents noted. I can do as you requested for Mr. Friman. I will reserve 20 
acres for hlm in Block 29 — right next to his oUier land — on the same terms as 
he Uought the other. Thanking you and Mr. Friman, 

"Yours very truly. Panama Development Company, 

"By B. A. Lynn." 

The letters alleged to hâve been deposited in the post office in counts 
2, 3, 4, 5, and 6, as to which counts there was a verdict of not guilty, 
were alleged to hâve been so deposited on, respectively, the 22d day of 
August, the 24th day of July, the 6th day of June, the llth day of 
July, and the 2Sth day of August, 1911. 

[1] One of the contentions on the part of the plaintiff in error is 
that, inasmuch as the jury found him not guilty as charged in counts 
2, 3, 4, 5, and 6 of the indictment, "it necessarily follows that the 
jury believed that the défendant had not conceived an intention to de- 
fraud until at a time some time prior to the mailing of the letter set 
out in the first count and subséquent to the date of letter mailed next 
prior to the letter in the first count, which date was August 25, 1911, 
the date of the letter contained in the sixth count." But that is an ob- 
vious and complète non sequitur, for it may be that the jury found as a 
fact that the défendant had not deposited or caused to be deposited 
in the mail either of the letters alleged to hâve been so deposited in 
counts 2, 3, 4, 5, and 6. 
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As to the first count there is no claim of insufficiency of the évidence 
to justify the verdict; the sole points made as grounds for a reversai 
of the judgment being alleged error on the part of the trial count in 
overruling the defendant's objections to the introduction of certain 
letters, books, records, maps, and other papers which, it is contended, 
were unlawfully taken from the defendant's possession by ofifîcers of 
the government, and alleged error on the part of the court in giving 
to the jury a certain instruction. 

[2] It is contended that the records and papers taken froni the 
défendant, which it is undisputed were taken against his will and with- 
out any warrant, were in violation of the Kourth and Fifth Amend- 
ments of the Constitution of the United States, the former of which 
provides : 

"The right of the people to be secure In thelr persons, houses, papers and 
effects, against unreasonable searehes and seizures, shall not be vlolated ; 
and no warrants shall issue but upon probable cause, supported by oath or 
affirmation and particularly describlng the place to be searched and the 
persons or things to be seized." 

And the latter providing, among other things, that a défendant 
shall not be "compelled in any criminal case to be a witness against 
himself ; nor be deprived of life, liberty, or property without due 
process of law." 

In the case of Adams v. New York, 192 U. S. 585, 24 Sup. Ct. 
m, 48 L. Ed. 575, it was adjudged, among other things, that the fact 
that papers which are pertinent to the issue may hâve been illegally 
taken from the possession of the party against whom they are offered 
is no valid objection to their admissibility ; that the court considers 
the competency of the évidence, and not the method by which it was 
obtained — citing, among other authorities, with its approval, the fol- 
lowing from Greenleaf on Evidence (volume 1, § 254a) : 

"It may be mentioned in thls place that, though papers and other subjects 
of évidence may hâve been Illegally taken from the possession of the party 
against whom they are oflfered, or otherwlse unlawfully obtained, thls is no 
valid objection to their admissibility, if they are pertinent to the issue. The 
court will not take notice how they were obtained, whether lawfully or unlaw- 
fully, nor will it form an Lssue to détermine that question." 

In the late case of Weeks v. United States, 232 U. S. 383, 34 Sup. Ct. 
341, 58 L. Ed. 652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177, the 
Suprême Court, while holding that the fédéral courts cannot, as against 
a seasonable application for their return, in a criminal prosecution, 
retain for the purposes of évidence the letters and correspondence of 
the accused, seized in his house, during his absence and without his 
authority, by a United States marshal holding no warrant for his ar- 
rest or for the search of his premises, still adhered to the rule laid 
down by it in Adams v. New York, to the efïect that a collatéral issue 
will not be raised to ascertain the source of compétent évidence, al- 
though illegally obtained, where no application had been made by the 
accused for its return before trial. 

In the présent case it is not pretended that any such application was 
made on behalf of the plaintilï in error for the return of the records 
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and papers, to the introduction of which objection was made on tlie 
trial, notwithstanding they had been seized, according to the statement 
contained in tiie brief for the government, more than two years before 
the trial toolc place ; and that the records and papers so offered and re- 
ceived in évidence strongly tended to show the alleged guilt of the de- 
fendant to the indictment is not even questioned. We therefore are of 
the opinion that the trial court was right in its ruling admitting the évi- 
dence complained of. 

[3] Nor do we see any merit in the contention on the part of the 
plaintiff in error that the court erred in giving to the jury this instruc- 
tion: 

"Replylng to the question whIch you hâve propounded to me, I Instruct 
you that the mailing of a letter without the fraudulent Intent wonld be no 
crime. If, however, the évidence satlsfies you beyond a reasonable doubt that 
the fraudulent Intent was in the mlnd of the défendant before the mailing of 
any one of the letters mentioned in the Indictment, then, as to the count 
in which that letter Is set forth, the fraudulent intent Is sufflclently estah- 
lished." 

The question of the juror, to which the foregoing was the response, 
was as follows: 

"Juror Brownstein: We would like to be enllghtened in regard to the al- 
leged intent of the défendant to defraud. Are we to conslder his intent at the 
time of organizing the Panama Development Company, or at the time the 
several letters in the indictment were written and malled, or any subséquent 
time?" 

The court had already instructed the jury as follows : 

"The défendant In this case Is charged with having placed and caused to 
be plaeed in the United States post office in the city of Los Angeles, state of 
Califomia, to be sent and delivered by the post otUce establishment of the 
United States, certain letters, for the purpose of executing a scheme to de- 
fraud alleged to hâve been previously devlsed by him. This scheme is fully 
set forth and described in the Indictment, which has been read to you, and 
which you will bave wlth you In the jury room, and which, therefore, need 
not be reeited hère. The indictment contalns six eounts. Ail charge the 
same scheme to defraud, but each allèges the deposlt in the United States 
mail of a letter différent from those set forth In the other coimts. 

"To constltute the offense charged in the flrst count, three things are neces- 
sary: First, that the défendant devlsed the scheme therein described; second, 
that said scheme was one to defraud; thlrd, that sald défendant, for the 
purpose of executing said scheme, placed, or caused to be placed, in the 
post office at Los Angeles, Califomia, to be sent and delivered by said post 
office establishment, the letter in said count described. If you are satistled 
from the évidence, beyond a reasonable doubt, of the existence of the three 
constituents which I hâve enumerated, you will flnd the défendant guilty as 
charged in said first count. If, however, the évidence faits to so satisfy you 
of said constituents, or either of them, you wlU find the défendant not guilty 
as charged in the first count 

"The instructions which I hâve glven you with référence to the flrst count 
apply also to the remaining flve eounts, except that, in order to justify a 
conviction on any one of said flve eounts, the évidence must show, besides the 
other éléments of the offense, that the défendant placed or caused to be placed 
In said post office, to be sent and delivered by said post office establishment, 
the letter mentioned in such count. 

"The court further instructs you that the rule of law applicable to erimlnal 
prosecutions for obtaining money or property by false prêteuses, namely, that 
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the représentation or pretense must be of some exlsting fact, and not a mère 
expression of opinion, or a mère promise as to ttie future, and that the 
fraudaient purpose must be somethlng more tlian an intention not to carry out 
a promise or contract, does not apply to tliis case. The section of the Criminal 
Code under which this prosecution was brought denounees as a crime the 
mailing or causing to be mailed of a letter in the exécution of a scheme to 
defraud. The evll sought to be remedied is always important in determining 
the meanlng of a statute. It is common knowledge that nothlng is more allur- 
ing than the expeetatlon of receiving large returns on sraall investments. 
Eagerness to take the chances of large gains lies at the foundation of ail 
lottery schemes', and, even when the matter of chance is ellminated, any 
scheme or plan which holds out the prospect of receiving more than is parted 
with appeals to the cupidity of ail. In the light of this the statute must be 
read, and, so read, it includes everything designed to defraud by représenta- 
tions as to the past or présent, or suggestions and promises as to the future. 
Thus it will also be seen that one of the slgnlficant f acts is the intent and pur- 
pose to defraud, without which there can be no conviction. 

"The court further instructs you that, if the représentations intended to be 
made as alleged in the indlctment were false, but défendant honestly be- 
lieved them true, then said représentations would not be fraudulent." 

We see nothing in the case of Durland v. United States, 161 U. S. 
314, 16 Sup. Ct. 508, 40 L. Ed. 709, relied, upon by the plaintiff in 
error, justifying us in holding the instruction complained of erroneous. 

The judgment is affirmed. 



THE WILLIAM A. JAMISON. 

(Circuit Court of Appeals, Second Circuit March 13, 1917.) 

No. 172. 

1. Collision <g=>107 — Bules — Spécial Ciecumstances. 

Where a vessel is navigating near the ends of plers while a tug is 
bringlng boats from a nearby slip to make up Its tow, the case is one of 
spécial circumstances, within article 27 of the Inland Rules (Act June 7, 
1897, c. 4, § 1, 30 Stat. 102 [Oomp. St. 1916, § 7901]), and the other rules 
do not apply ; the tug not belng on any course. 

fRd. Note. — For other cases, see Collision, Cent. Dlg. § 224.] 

2. Collision €=95(7) — Town — Collision near Entbance to Slip. 

While a tug with a coal boat on her port slde was passing down East 
River at night near the Brooklyn plers, and another tug was ooming out of 
a slip with a car float movlng forward, and the car tloat came into colli- 
sion with the coal boat, held that the down-bound tug was in fault for 
not keeplng nearer the middle of the river, and for not keeping a proper 
lookout, and that the other tug was also in fault for fallure to hâve a 
lookout in her bow, who would hâve seen the approaching tow sooner 
than the master, who was in the pUot house, both navigating and keeping^ 
lookout. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 20O-2O2.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by John F. Hurley against the steam 
tug William A. Jamison, William A. Jamison and others, claimants, 

@=3For other cases see same topic & KEY-NUMBER lu ail Ke/-Numbered Dlgests & ludexes^ 
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and the steam tug Francis J. Reichert, the Reichert Towing Line, In- 
corporated, claimant. Decree against the Reichert alone, and the other 
parties appeal. Modified. 

Herbert Green, of New York City, for libelant-appellant. 

Foley & Martin, George V. A. McCloskey, and William J. Martin, 
ail of New York City, for claimant-appellant. 

Harrington, Bigham & Englar, and T. Catesby Jones, ail of New 
York City, for claimants-appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. December 29, 1915, at about 3 :45 a. m., of a 
clear, dark night, with an ebb tide, the tug Reichert rounded Corlear's 
Hook and came down the East River, having the light coal boat Broad- 
way on her port side. At the same time, lower down the river, on the 
Brooklyn side, the tug Jamison was engaged in taking a car float loaded 
with five cars on lier starboard side f rom one of the Jay Street Termi- 
nal piers, preparatory to proceeding down stream. The bow of the car 
float, heading towar'ds New York, coUided with the port side of the 
coal boat, doing considérable damage. 

The District Judge found that the coal boat obstructed the vision 
of the master of the Reichert on his port side and that the collision took 
place near the Brooklyn piers. He found the Reichert at fault for not 
navigating at or near the middle of the river. We see no reason to dif- 
fer with him on thèse points. The libel against the Jamison was dis- 
missed. 

[ 1 ] It is quite impossible to reconcile the stories of the parties. The 
situation was, in our opinion, one of spécial circumstances under article 
27 of the Inland Régulations, which required each vessel to act with 
prudence. A vessel coming out of her slip and maneuvering to get on 
her course, or one maneuvering to get into her slip, is not navigating 
upon any course, and the steering and sailing rules do not apply. The 
leading case is The Servia and The Noordland, 149 U. S. 144, 13 Sup. 
Ct. 817, 37 L. Ed. 681, which we hâve consistently foUowed. 

The Reichert was manifestly at fault for being too near the Brook- 
lyn shore and for keeping a bad lookout, or no lookout at ail. When 
she was within 100 feet of the car float, a man was seen to be running 
forward on the coal boat and crying out to the master of the Reichert 
to port his helm. This man was not produced at the trial, because 
he could not be found. We f eel sure that his notice was the first knowl- 
edge that the master of the Reichert had of the dangerous proximity 
of the Jamison. Otherwise he would hâve ported seasonably and given 
the Jamison plenty of room to get on her course. So little did he ap- 
preciate the situation that even at the trial he insisted that the Jamison 
was backing out, whereas it was perfectly well proved that she was 
going ahead. 

[2] Fault is charged against the Jamison because, within our déci- 
sion in The John Rugge, Jr., 234 Fed. 861, 148 C. C. A. 459, she did 
not wait until the Reichert had passed clear before leaving her slip. 
But the circumstances in that case were very différent. The tug Rugge 
left her slip with a hawser tow and crossed a narrow channel to go 
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down with the ebb tide, knowing that a little higher up another tug was 
coming down with a hawser tow. In this case neither boat had a 
hawser tow, and there was plenty of room for the Reichert to go clear. 
The fault of the Jamison, if any, is in the absence of a lookout. Both 
deckhands were at the stern of the tug taking in the Unes, and the 
master in the pilot house was both navigating and keeping a lookout. 
This is a divided duty, which the law will not accept as performance. 
Unless it appear that the failure to keep a lookout did not contribute^ 
and could not hâve contributed, to the collision, the Jamison must also 
be held at fault. Her master said he did not reverse until he heard 
this order to the master of the Reichert to port his helm, and further 
testified : 

"Q. Why dldn't you reverse your englne sooner than you did, Captaln? A. 
Well, I didn't thlnk It necessary. We were the only two beats in the river at 
the time, and there was such a distance between me and the New York shore, 
if a man eould see me, why, I didn't hâve any idea he was golng to corne close 
enough to me to collide." 

If his attention had not been whoUy occupied with the mancuver he 
was making, he would hâve seen that the Reichert was steadily ap- 
proaching, and would hâve reversed sooner. So, if a lookout had sea- 
sonably wamed him of the approach of the Reichert, he could, by an 
alarm signal, hâve advised the Reichert of the danger of the situation. 
We hâve lately held a vessel not otherwise at fault liable in such a case. 
The Tug Wonson, 239 Fed. 857, C. C. A. — . 

The decree is modified, and the court below directed to enter the 
usual decree for half damages in favor of the libelant against both 
vessels. 



THE WASHINGTON. 

THE KQCHESTER. 

(Circuit Court of Appeals, Second Circuit. March 13, 1917.) 

Nos. 202, 20». 

Collision <S=107 — Rules — Spécial Ciecumstances. 

Where a vessel is navigating near the ends of plers, whlle a tug Is 
briniîing boats from a nearby slip to make up its tow, the case is one of 
spécial clrcumstances, wlthln article 27 of the Inland Eules (Act June 
7, 1897, c. 4, § 1, 30 Stat. 102i [Comp. St. 1916, § 79011), and both vessels 
are required to navigate with care in vlew of the clrcumstances. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 224.] 

Collision <S=»95(4) — Tua Makinq up Tow — Spécial Cikcumstances. 

A ferryboat crossing the Hudson dlagonally to the New York side 
starboarded across the bow of a down-bound tow, and came Into colli- 
sion with a car float whlch had Just been brought from a slip by another 
tug and was being placed in a tow. The tug backed from the slip. Ueld, 
that the ferryboat was solely in fault, the maneuvers of the tug in 
making up the tow being proper, and that the failure of the tug to hâve a 



^=;>For other cases see same topic & KEÏ-NUMBER In ail Key-Numbered Digeats & Indexes 
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lookout at her stem was not a contributory fault, since It was daytlme, 
and the master of the ferryboat saw and appreciated the situation, and 
had ample room to keep clear of the tow. 
[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 20O-2O2.] 

Appeals from the District Court of the United States for the East- 
em District of New York. 

Cross-suits in admiralty for collision between the New York Cen- 
tral & Hudson River Railroad Company, as owner of the ferryboat 
Rochester, and the Delaware, Lackawanna & Western Railroad Com- 
pany, as owner of the steam tug Washington. Decree against the 
Rochester, and its claimant appeals. Affirmed. 

Harrington, Bigham & Englar and T. Catesby Jones, ail of New 
York City, for the Rochester. 
A. J. McMahon, of New York City, for the Washington. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. February 22, 1914, about 9 a. m. of a clear 
day, with the tide slightly flood and the wind light from the Southwest, 
the tug Washington was engaged in puUing two car 'floats out from 
the slip between the south side of Pier 13 and the north ferry rack 
of the Pennsylvania Railroad Company at Cortlandt street, North 
River. At the same time the ferryboat Rochester was coming down 
the river from Weehawken, N. J., to her slip between the ferry shps of 
the Pennsylvania Railroad Company and the Central Railroad Com- 
pany of New Jersey. 

The Washington proceeded in a manner familiar to ail watermen. 
She backed out into the river with a Une upon the bow of float 15, be- 
hind which was tailed float 28. When they were clear of the pier, the 
line from 15 to 28 was cast ofï; the tug took 15 on her starboard side, 
and was about to turn down on a port helm, so as to pick up 28 on her 
port side. In the meantime the Rochester had starboarded across the 
bows of a tug and tow coming down the river, and was headed directly 
into the end of Pier 13. In this opération she either scraped against 
the Washington and No. 15 and then coUided with No. 28, or they 
were drifted by the wind and tide against her. 

The District Judge properly held the ferryboat at fault on her own 
story for pocketing herself in this strange manner between the tow 
coming down the river and the Washington's tow coming out, and 
he dismissed the libel against the Washington. 

[1,2] The situation was plainly one of spécial circumstances under 
article 27 of the Inland Régulations. The Washington was not on 
any course, but maneuvering preparatory to getting on her course. 
The duty of each vessel was to exercise prudence under the circum- 
stances. We hâve discussed this subject again in the case of Hurley 
v. The William A. Jamison, handed down herewith. The Washing- 
ton took up no more of the river than was necessary for her maneuver, 
and there was abundant water for the Rochester to pass clear. That 
the vessels did not exchange any signais is évidence that they saw no 
need to do so. 



954 241 FEDERAL REPORTER 

The only fault that could be charged against the Washington would 
be the failure to keep a lookout. This is an obligation which we 
always wish to enforce strictly. If the Rochester had not seen the 
Washington, then the présence of a lookout on the tug might hâve re- 
snlted in an alarm signal, which would hâve apprised her of the dan- 
ger. In such case the absence of a lookout might hâve contributed to 

the collision. D., L. & W. R. R. v. Erie R. R. Co., 238 Fed. 560, 

C. C. A. ; James P. Stevenson v. Tug Wonson, 239 Fed. 857, 

C. C. A. . But her master says he saw the whole opération, so 

that an alarm signal from the Washington would not hâve informed 
him of anything that he did not already know. This is a case where 
the absence of a lookout on the Washington did not contribute and 
could not hâve contributed to the collision. 

Counsel for the Rochester contends that our décision in Susquehan- 
na Coal Co. v. Steam Tug Edward G. Murray, 234 Fed. 61, 148 C. C. A. 
77, shows that absence of a lookout in the présent case was not a fault. 
In that case, however, the tug which was held at fault for not having 
a lookout on the car float had begun to move the car float, and if wam- 
ing had been given to the Paoli, it is possible she would not hâve under- 
taken to shave the car float so close. Judge Coxe said: 

"If there had been a lookout on the car float, he would hâve seen the ap 
proaching danger and warned the Murray In tlme. Such knowledge woùld 
probably hâve prevented the collision, or at least lessened Its force, and the 
failure to take so obvions a précaution was a serions fault. Especlally was 
this so In vlew of the testimony of the master of the Murray as foUows : 'Q. 
Before the collision occurred did you see somethlng of the approach of the 
Paoli? A. I did not. Q. Did you hear anything? A. I did not. Q. What were 
you dolng at the tlme the collision happened, were you pushing on the car- 
float? A. Pushing under one bell, yes, sir." It seems obvlous that, if a 
lookout had been statloned on the float, the situation would havç been known 
in tlme to prevent the collision or greatly to mltigate Its force." 

The decree is affirmed. 



BLTJM V. BUMILLER-RBMELIN CO. 

(Circuit Court of Appeals, Slxth Circuit. April 3, 1917. On Motion for 
Rehearing, June 15, 1917.) 

No. 2876. 

Patents ®=»328 — Infkingement — Motoeotcle Motok. 

The Blum patent. No. 579,554, for a gas motor, for attachment to a 
bicycle frame to create a motorcyele, claims 19, 20, and 23, which cover 
the manner of attachment of the motor, construed, and fielé not infringed. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; John Ë. Sater, Judge. 

Suit in equity by Edward W. Blmn against the Bumiller-Remelin 
Company. Decree for défendant, and complainant appeals. AfErmed. 

G. B. Parkinson, of South Lincoln, Mass., for appellant. 

W. R Wood, of Cincinnati, Ohio, and E. G. Mason, of Washing- 
ton, D. C. (C. U. Sturtevant, of Washington, D. C, on the brief), for 
appellee. 

©csFor other cases t,ce same topic & KBY-NUMBEU in ail Key-I\'umtiejed Dit; esta & Indexe* 



BLUM V. BUMILLEK-REMELIN CO. 955 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Suit on daims 19, 20 and 23 * of patent to Blum, 
No. 579,554, March 23, 1897, "gas motor." The District Court 
thought there was no infringement and dismissed the bill. Plaintiff 
appeals. 

Claims 19 and 20 cover one manner of attaching to a bicycle frame 
a motor and its frame, thus creating a motorcycle. It was old to 
mount a motor with its frame at différent selected locations within a 
bicycle frame. Blum, for the first time, put the motor frame whoUy 
below the bicycle frame and suspended it from the pedal shaft bear- 
ing, which was the lowest point in that form of bicycle frame which 
alone he described or suggested. If there was any patentability in his 
new manner of assembling and mounting thèse old parts, it consisted 
essentially in this double idea of carrying the motor by the pedal shaft 
bearing, for vibration résistance, and below the bicycle frame, for bet- 
ter balancing. This idea was taken into claims 19 and 20 by the ex- 
pressed limitation that the motor frame was to be carried on hangers 
depending from the pedal shaft bearing. 

The défendant bas mounted its motor and frame wholly inside of 
the bicycle frame, thus returning to the gênerai methods earlier than 
the patent. Instead of using the familiar diamond frame illustrated in 
the patent, and in which the pedal shaft was located at the lowest point, 
it drops the frame tubing for a few inches and in front of the pedal 
shaft, and then carries it up and forward in the old way. The motor 
fraune being mounted partly in this dépression or drop in the bicycle 
frame, it res'ults that a portion of the motor frame is below the hori- 
zontal level of the pedal shaft The motor frame is attached to the 
bicycle frame at two opposite side positions, one being on the pedal 
shaft bearing, the other upon the frame opposite and forward. The 
motor shaft falls slightly below the level of the pedal shaft. While it 
is possible to read the language of thèse claims upon defendant's struc- 
ture, we think such a reading is not within their fair meaning. The 
motor frame does not in any substantial sensé "dépend from" the pedal 
shaft bearing. That part of it is below is rather incidental. It is real- 
ly carried by two opposite points of side support, and carried within 
the frame and above the bottom thereof, instead of below the frame. 

1 19. In comblnation wlth the drive shaft 98, Its bearing 87 and supporting 
frame of a bicycle, sald bearing tœing located on the bicycle frame between 
the wheels of the bicycle, a gas motor eonslsting of a cylinder, piston, Connect- 
ing rod, crank and crank shaft 62 and other necessary parts, of a frame con- 
nected to the cylinder and adapted for attachment to bearing 87, hangers 95 
depending therefrom and forming supports for shaft 62 below shaft 98 and 
between the bicycle wheels and a gear train Connecting shafts 62 and ,98. 

23. In comblnation with the drive shaft 98, Its bearing 87 and supporting 
frame of a bicycle, a gas motor eonslsting of a cylinder, piston, Connecting rod, 
crank, crank shaft 62 and other necessary parts, of a frame Connecting to the 
cylinder and adapted for attachment to the bicycle, recelving sockets on 
frame part 94 thereof and pins 109 projecting on each side therefrom adapted 
to receive foot supports. 
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If claitn 23 can be thought to be not limited as claîms 19 and 20 are, 
it is then seen to dépend for novelty on a feature which we think 
clearly a mechanical expédient not involving invention. 

The decree is affirmed. 

On Motion for Rehearing. 

Upon application for rehearing, plaintiff challenges the accuracy of 
the référence in the opinion to "the expressed limitation that the 
motor frame was to be carried on hangers depending from the pedal 
shaft bearing." He insists that the word "therefrom," in the claim 
phrase "hangers 95 depending therefrom," has for its antécédent the 
motor frame, and not the pedal shaft bearing, and that, if this error 
m the opinion is corrected, the claim will not be limited for the reason 
which the opinion supposes. 

We think plaintiff is specifically correct in this criticism, although 
we are not sure that it can make any différence whether the hanger 
dépends from the pedal shaft or dépends from a frame which is at- 
tached to and around, and dépends from, the pedal shaft; but, lest 
some injustice has been done by this possible error, we hâve given 
the subject further examination, in view of the élabora te argument 
presented on the application for rehearing, and we are confirmed in the 
idea that, whether or not the claims ought to be read substantially as 
indicated in the opinion, it is only by such reading that their validity 
can be saved. Several prior devices had some kind of a motor frame 
attached to at least one, and usually to two, appropriate parts of the 
bicycle frame. There was no invention merely in selecting the pedal 
shaft bearings as one of the two points at which the motor frame was 
to be attached. This is only a matter of placing or mounting parts 
upon a frame, so as to get their most convenient and efficient inter- 
relation. If Blum's distinctive form of motor frame should be im- 
pUed, défendant does not use it. 

The application for rehearing is denied. 



KINTNER et al. v. ATLANTIC COMMUNICATION CO. et aL 

(District Court, S. D. New York. Aprll 2, 1917.) 

Patents iS=>328 — Validity and iNiTjiNGïaiENT — Wireless Siqnalino. 

The Fessenden patents. No. 1,050,728, for a method of signaling, and 
No. 1,050,441, for electric signaling apparatus, cover in the radio art the 
production of signais by beats whose frequency is the différence between 
that of the incoming signais and that of locally produced oscillations, 
which was previously unknown in the art, except as partially and broadly 
disclosed in a prlor patent to the same inventor, over which the later 
patents, intended to perfect the System, disclosed patentable novelty and 
invention of a high order; also held infringed. 

In Equity. Suit by Samuel M. Kintner and Halsey M. Barrett, re- 
ceivers of the National Electric Signaling Company, against the Atlan- 
tic Communication Company, August Merchens, P. C. Schnitzer, and 

®=9For otber cases see same topic & KEY-NUMBER in ail Key-Numbered DigesU & Indexes 
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K. C. Frank. On final hearing. Decree for complainants against de- 
fendant corporation. 

Suit for infringement of claims 1 and 2 of letters patent No. 
1,050,728, applied for by Reginald A. Fessenden, original on July 27, 
1905, divisional on August 21, 1905, and granted January 14, 1913, for 
"method of signaling," and of claims 1, 2, 3, 4, 6, 9, 22, 23, 24, 25, 
26, and 29 of letters patent No. 1,050,441, applied for by Fessenden 
July 27, 1905, and granted January 14, 1913, for "electric signaling 
apparatus." 

Frederick W. Winter, of Pittsburgh, Pa., and Drury W. Cooper, of 
New York City, for plaintiffs. 

Charles Neave, of New York City, and Hervey S. Knight, of Wash- 
ington, D. C, for défendants. 

MAYER, District Judge. Thèse patents may be discussed togeth- 
er, having been applied for in one application, which, by the require- 
ment of the Patent Office, was divided into an apparatus and a method 
patent. They are concerned with the System of radio signaling known 
as the beats System, or more especially the "hétérodyne" — a name creat- 
ed by Fessenden, which has survived in the art. While the record con- 
tains numerous symbolic équations and diagrams, in which experts in 
this art think and love to revel, the case is within a narrow compass 
from the viewpoint of the patent law. This, because there is a paucity 
of prior art, an agreement on many important propositions by able 
experts, and a state of facts where, once the character of invention is 
determined, the question of infringement présents little difficulty. The 
beats System in acoustics was old and well known, but Fessenden was 
concededly the first to apply this principle to signaling in the radio art. 

From the beginning, the workers in this art, in their efforts to solve 
its many problems, devoted much attention and effort to the improve- 
ment of detecting means and apparatus. This history, sequentially 
and clearly set forth in Hogan's testimony, need not be hère repeated, 
for the subject, as affecting varions devices, has already been referred 
to in opinions of the courts. United Wireless Telegraph Co. v. Na- 
tional Electric Signaling Co., 198 Fed. 386, 117 C. C. A. 261 ; National 
Electric Signaling Co. v. Telefunken Wireless Tel. Co. of U. S. (D. 
C.) 209 Fed. 856, affirmed 221 Fed. 629, 137 C. C. A. 353; Marconi 
Wireless Telegraph Co. v. De Forest Radio Téléphone & Telegraph 
Co. (D. C.) 236 Fed. 942. 

Naturally, in the early days of the art, many abstruse problems were 
not as yet solved, and there was no reason to believe, without inde- 
pendent research and experiment, that a principle applicable to sound 
could be availed of in radio. When, therefore, Fessenden, by his pat- 
ent No. 706,740, applied for September 28, 1901, and granted August 
12, 1902, announced: 

"Broadly my Invention eonsists In the production of electric beats analogous 
to Sound beats and thelr utUizatîon In receivlng'eonductors • • • " 

— ^he made, in the best sensé, a new contribution to the knowledge of 
the time ; for nowhere and by no one had there been even a suggestion 
of the applicability of the "beats" principle to radio. 
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For reasons which will presently appear, the System disclosed by tbis 
first patent of Fessenden presented certain practical objections; but 
no one from August 12, 1902, until July 27, 1905 (the application date 
of the patents in suit), added a shred of information as to how to over- 
come thèse objections, or to improve on the basic principle of No. 706,- 
740 — évidence in itself of inventive genius in an art which has moved 
so rapidly that the impossibility of yesterday has become the com- 
monplace of to-day. 

The principle utilized in No. 706,740 was the production of beats 
by oscillations of slightly différent frequencies, so that the signal tone 
was that of the différence between the two beat frequencies. Both fre- 
quencies were generated at the transmitting station, and thus such a 
System required a double installation, and, as both signais would arrive 
with the same loss, amplification of the received signai was not attained 
by the use of the second frequency. Further, such a system did not 
afford the receiving operator any means for controlling the tone of the 
received signal. 

Thèse commercial and operating objections were overcome by the 
patents in suit, which gave practical embodiment to the idea of the lo- 
cal production of oscillations. This purpose is expressed by Fessen- 
den in the method patent. No. 1,050,728, as f ollows : 

"The prlmary object of my Invention Is to ellmlnate Interférence and 
increase the Intenslty of signais, by operating the Indicator at the receiving 
station by the conjoint energy of the received electrlc impulses, and certain 
co-operatlng currents produced locally at the receiving station. This appli- 
cation furthermore contemplâtes the production of signais by means of har- 
monie heats produced hetween the currents of the received electrio puises and 
the locally produced co-operating electric puises, the indicator hemg moved hy 
the energy of the combined currents and therefore being under control, a» to 
the frequency of motion, hy the receiving operator." 

Claims 2 of each patent typify the broad claims urged, while other 
claims of the apparatus patent, such as claim 1, are more definite and 
limited in scope. Thèse claims 2 are as f ollows : 

"2. In the art of slgnaling, the method which consista in maklng an In- 
dication by the interaction of received impulses of sustalned frequency and 
amplitude with impulses of nelghboring frequency generated by a constantly 
acting local source of energy at the receiving station." 

Apparatus patent, claim 2: 

"2. A slgnaling system having in combination at a receiving station, a re- 
ceiver and a constantly operating frequency determinlng élément of a hlgh 
frequency slightly différent from that of the received oscillations." 

So far as language goes, the spécification and claims in issue are 
phrased in broad terms, giving a wide range of équivalents, and con- 
templating a "variety of forms of receiving devices," and not confin- 
ing the sending method, although preferring "to use for sending a 
means for producing continuons génération, which may be, for ex- 
ample, a high frequency altemating generator. * * * " 

In brief, the patents set forth a clear description of the production 
of signais by beats whose frequency is the différence between that of 
the incoming signais and that of the locally produced oscillations. 
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Outside of Fessenden's No. 706,740, it is necessary to refer only to 
Thompson's British patent. No. 525, of 1898, and Shoemaker's United 
States patent, No. 711,184, of October 14, 1902. 

The Thompson patent undoubtedly does not relate to radio transmis- 
sion, but to induction telegraphy, although using the expression "wire- 
less telegraphy." Marconi Wireless Telegraph Co. v. National Elec- 
tric Signaling Co. (D. C.) 213 Fed. 815. The disclosure is merely that 
of a locally generated current, which acts as one of the components 
for actuating the particular form of indicator disclosed, and possibly 
also as an exciter for the receiver. Thompson, for his purpose, in- 
sisted on "alternating currents of equal frequency with those employed 
in the transmitted signais" — a theory utterly différent from and in- 
consistent with a "beats" system. 

Shoemaker is disposed of by Hogan's summarized statement as fol- 
lows: 

"There Is no disclosure of beats production. Beats production eould not 
be utUized, If It were secured. There Is no disclosure of the deslrability of 
persistence, slnce highly damped waves are stated as belng preferred. There 
is no provision for coïncidence of phase of the wave trains which Is highly 
essentlal for the opération of the dynamometer. There is no provision for 
coineidenee of the wave trains themselves. Therefore the patent is in no 
sensé a disclosure which includes the hétérodyne princlple, as we hâve been 
discussing it." 

Thèse two patents and other prior art (except No. 706,740) failed 
to teach the art anything in respect of the use of beats, and, at most, 
merely disclosed a local source for operating some particular form of 
receiver. They made no impression on the art, and are useful only 
as an argument in a lawsuit, after they hâve been extracted from the 
recesses of forgotten Patent Office files. 

A painstaking analysis by défendant of the file vvrrapper was under- 
taken, in the expectation of showing that the patents are to be confined 
to a particular method, based on the underlying principle of interaction 
^f separately produced fields of force, or, in other words, the employ- 
ment solely of mechanically operated receivers, involving the use of a 
field of force developed from a local source, interacting with a field 
of force developed % the receiving current. 

But neither the language used nor the spirit of the invention crowd 
it into such narrow limits. What changes were made in the progress 
of the application through the Patent Office were purely of a phraseo- 
logical and clarifying character, and the file wrapper is in refreshing 
contrast to some others of the same inventor which hâve been sub- 
jected to the scrutiny of the courts; fof in this instance Fessenden 
went into the Patent Office with a clear and consistent disclosure, and 
came out successfully, in ail substantial respects, with what he went in. 

On the question of invention, therefore, the sole inquiry is whether 
the patents in suit disclose patentable novelty over No. 706,740, and 
the answer is that there can be no doubt that what Fessenden accom- 
plished involved invention of a high order. To hold that some ac- 
complishment is invention necessarily partakes somewhat of an ipse 
dixit; but, in this case, the conclusion is readily arrived at, if one 
will but look at this art with the vision of 1905. With that approach. 
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no one can say that an appréciation of the greater control and sim- 
plicity of opération under the patents in suit over No. 706,740 was 
obvious. When, also, it abundantly appears that improvements such 
as were later devised by Lee & Hogan, and such as still later involved 
the use of the audion, were built upon the vital foundation of Fessen- 
den's patents, there can be no doubt of the fact and the merit of his 
invention. 

But it is said (1) that the detector indicator of Fessenden fails to 
show, utility; and (2) that the local source illustrated by Fessenden 
in his patents is of little or no value in practical and commercial work. 

The Detector Indicator. Of course, the dynamometer and static tél- 
éphones, in view of the progress of the art, are now superseded; but 
the évidence fully establishes that they were operative in the patent 
sensé, and the static did very well when we consider the small dis- 
tances traversed in the early days of the art. To say that because a 
better detector is now used in a System which comprehends the essen- 
tials of Fessenden's hétérodyne is but another way of arguing that a 
later improvement annihilâtes a previous invention. General Electric 
Co. v. Laco-Philips Co., 233 Fed. 96, 147 C. C. A. 166. 

The Local Source. The objection to the high frequency altemator 
is that it is impracticable, because its speed is not sufficiently constant, 
and it is not flexible, in that its speed cannot be changed quickly enough 
to secure the variability of the note necessary for hétérodyne récep- 
tion. This criticism is well founded as to ship service, because of 
the effect of the rolling of a vessel ; but as between land stations, such 
as Sayville and Nauen, the criticism is only one of degree. A small 
electric motor driven type of alternator is comparatively efficient for 
such land service, and, while not perfect, would doubtless hâve had 
considérable use, but for the appearance of the oscillating audion. 

Plaintiff, however, was fully alive to the necessity of devising the 
best possible local source, and spent a great deal of time and money in 
the effort to develop an arc which would meet the requirements of 
ship service. Such an arc was developedi by Cohen and Van Dyck„ 
two experts in the employ of plaintiff, and, while there are temper- 
amental lapses in the contemporaneous correspondence and reports of 
Cohen, on the whole that correspondence shows that from his the^i 
point of view he thought that he had accomplished usef ul results. The 
fact that Cohen now, because of advances in the art, has changed 
his view, does not obliterate what he then wrote. 

Elaborate tests were made by the United States govemment be- 
tween its station at Arlington and the U. S. S. Salem on its way to 
Gibraltar. Clark, for the Navy, in his reports, has borne witness to 
the effi,ciency as of that time of the Cohen-Van Dyck arc (slightly 
modified), and, indeed, when reporting interférence tests ofï Hampton 
Roads, he wrote : 

"The hétérodyne operated throughout the whole test wltbout the least 
necessity for adjustment. The arc was not touched between 1 p. m. and 4 
p. m., operating continuously between thèse tlmes." 

In fact, the government bought three sets of plaintiff, one for Ar- 
lington, one for the U. S. S. Salem, and the third for the U. S. S. 
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Birmingham, and the British naval authorities were so impressed with 
what they learned at Gibraltar that the British admiralty also bought 
a set. That Clark's views are now soraewhat modified is not strange. 
He is a man of integrity and ability, but naturally, and of necessity, 
he is now testing mentally ail apparatus by the standard of perfection 
of the Navy and its requirements — a standard at the moment intensi- 
fied by events undreamed of when the Arlington- Salem tests were in 
progress. 

Nor is much emphasis to be given to the impatient utterances of 
Kintner in his correspondence with Cohen; for Kintner as manager, 
and later as receiver, of the National Electric Signaling Company, 
was merely prodding his engineer and expressing the anxiety of a 
business head who desires to see experiments transmuted into lawful 
money of the United States. 

But it is said that little value can be attached to the Arlington- Salem 
tests, because the Lee & Hogan system, and not the Fessenden inven- 
tion, was used, and référence is had to the L,ee & Hogan file wrapper 
and the arguments of their attorney, Mr. Winter. Of course, Lee 
& Hogan and their attorney were advancing their best arguments to 
the Patent Office; but it would be a strange doctrine if the conten- 
tions of later inventors were to be accepted as décisive of the charac- 
ter of the previous invention. Whether the Lee & Hogan improvement 
was invention is not hère in issue, but this much is certain : That Lee 
& Hogan, who were employed by the National Company and had 
worked under Fessenden's supervision, recognized that their invention 
had its genesis in the Fessenden system. They say in their spécifica- 
tion (No. 1,141,717, applied for November 16, 1912, and granted June' 
1, 1915): 

"We understand the essence of the well-known Fessenden hétérodyne re- 
ceiver. » * * Our invention in a gênerai way embodies the same iéea, but 
comprises a method for making a receiver more sensitive and controllably 
sélective than those heretofore known." 

The main agreements and différences between the Fessenden patents 
and that of Lee & Hogan are summarized in a statement agreed upon 
by Professer Zenneck and Mr. Hogan, attached hereto for conven- 
ience as Appendix A ; and, in that connection, I désire to express to 
each of thèse experts my appréciation of the frankness with which, 
throughout, they hâve dealt with the court, and of the assistance they 
hâve thereby given. 

In now approaching the question of infringement, the breadth of the 
invention is to be measured «to some extent by its advantages. Of 
thèse, many are recited by Hogan — some quite individualistic; others, 
perhaps, possessed by other Systems. It will suffice to refer to those 
apparently agreed upon by both Zenneck and Hogan, ail of which are 
of major importance: 

First. The control of the pitch of the musical signal at the receiver. 

Second. The increase of the sensitiveness of the receiver to the de- 
sired signal. 

Third. Station selectivity, or the ability to read signais at a given 
station without interférence from other stations. 
241 F.— 61 
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First. Tliis advantage cannot be minimized. The human car is not 
a standard institution, and operators hâve their favorite note to which 
they are best sensitive. To catch the signal of a vessel in distress, to 
receive accurately a commercial message, or to imderstand exactly the 
order given in a naval engagement, are in thèse days requirements of 
prime importance. No more striking instance of the différence in 
human ears can be given than that which occurred at the Bush Ter- 
minal démonstrations. The ear of so accomplished an expert as 
Professor Zenneck was insensitive to a signal clearly heard and dis- 
tinguished by the lay court, thus shovi^ing the great value of controlling 
the pitch or tone of the signal. 

Second. This advantage is self-explanatory. 

Third. This advantage is best illustrated by the foUowing question 
to Professor Zenneck and bis answer: 

"Q. To what exteut is selectivity sought In commercial praeticeV A. Sc- 
lectivity is very important in. practleal v^ork, taklng the gênerai meaning of 
selectivity as producing an effect from one station wîilch Is desired, and 
cuttlng out tlie effects from otlier stations." 

With thèse major advantages, and other advantages minor in char- 
acter, the hétérodyne System, on this record, is concededly the best, 
where the transmission is continuous, or, as some call it, by sustained 
waves — as between Sayville and Nauen. 

In determining whether défendant inf ringes. it is necessary to refer 
only to the defendant's use of the oscillating audion, for in ail other re- 
spects the controversy as to infringement is not substantial. The os- 
cillating audion is an extraordinary instrumentality. By what was ap- 
parently an accidentai appréciation, it was discovered that the audion, 
in addition to its detector quality, was an oscillation producer. This 
Hogan discovered, although he does not know whether he was the first 
so to do. Fessenden, in bis patent No. 1,050,441 (page 1, line 74 et 
seq.), had wisely indicated that the future might develop means other 
than were then known for producing local oscillations ; for he said : 

"Any other sultable source for producing unintermittent oscillations may be 
used." 

When, therefore, this unexpected characteristic of the audion be- 
came known, it was at once obvious to any man skilled in the art that 
this "self-heterodyne" could be utilized, and, because of its simplicity 
and efficiency, that it would at once supplant existing devices ; and in- 
fringement is no more avoided thereby than it would be if some one 
should invent an alternator whose speed? could be changed instantane- 
ously. 

It is argued, however, that in the use of the audion in combination 
there is a superposition of currents, or, in other words, the two cur- 
rents produced by the two frequencies are combined in a single cir- 
cuit, and this combined circuit is converted into a pulsating current, 
which moves the téléphone diaphragm. This is Austin's theory, sup- 
ported by Armstrong and Zenneck. It may be right or wrong. If 
right, it makes no différence ; for the fundamentally accepted fact is 
that "beats" are produced, and there is a local source of oscillations. 
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and, in view of the merit of Fessenden's invention hère in issue, a dif- 
férent scientific action is immaterial. To quote Zenneck in part (see 
XQ. 78 et seq. and XQ. 79 et seq.) : 

"XQ. 78. In the receiving circuits uaed at Sayville, there Is an interac- 
tion between tl)e Incoming current and ttie locally generated oscillations pro- 
ducing electrical beats, is there not? A. There is the superiwsitlon of two 
currents of différent frequency, one produced by the incoming waves and one 
produced by the oscillating audion. 

"XQ. 79. And the superposition of those two currents produces what we 
call beats, does it not? A. Yes." 

For the reasons thus outlined, the patents are valid and infringed. 

It is not without satisfaction that I arrive at this conclusion. Walk- 
er and Given, the financiers of National Electric Signaling Company, 
are little known; but they w^ell deserve some reward for their coura- 
geous investment of substantial sums of money in establishing exjjen- 
mental stations, particularly at Brant Rock, Mass., and Machrihanish, 
Scotland, in the days when this art was in its infancy, and some im- 
peded its progress by stock exploitation. Thèse men conducted the 
work of their company along legitimate Unes, and, apparently, gave 
Fessenden and others carte blanche in the désire to advance the art 
and advance its commercial usefulness. 

The Fédéral Reporter records the inscription on more than one 
tombstone erected to the memory of a Fessenden patent; but, if T am 
right, Fessenden and his financial hackers may hâve the comfort of 
knowing that the "hétérodyne" is a contribution which will long be 
appreciated in this remarkable art, which has added so much to the wel- 
fare of mankind. 

The customary decree, w^ith costs, may be settled on two days' no- 
tice against défendant Atlantic Communication Company. I see noth- 
ing in the évidence to charge the individual défendants with liability. 
Whether further testimony in this regard shall be taken can be 
discussed on the settlement of the decree. 

Appendix A. 

A. The "dynamometer" hétérodyne receiver of the Fessenden pat- 
ents in suit and the "detector hétérodyne" receiver of the Lee & Hogan 
patent are alike, in that the following features are included in both: 

(1) An antenua, in which the received waves set up electrical oscillations of 
their own radio frequency. 

(2) A local source of radio frequency electrical oscillations, which, while re- 
ceiving, opérâtes ail the time and at a frequency slightly différent from the 
Incoming wave frequency. 

(.S) A téléphone diaphragm, which (in receiving undamped waves with local- 
ly generated undamped radio frequency currents) vibrâtes to produce signais 
at a musical tone of the beat frequency, which is defined by the différence 
of the two radio frequeneies, and which vibration is controUed by the com- 
bination of the received and locally generated radio frequency énergies pro- 
ducing beats. 

(4) By the combinatlon of the incoming and locally generated radio fre- 
quency énergies to produce beats theïe is elTected a téléphone response gréa ter 
than that obtainable, upon an indicator of the same sensitiveness, by the ac 
tion of the incoming waves alone. 

(.5) The increase in téléphone response descrll>ed in paragraph 4 is a maxi- 
mum when beats are produced between undamped incoming and undampçd 
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locally generated radio frequency énerves, and thls Increase lu response 
becomes less as the damping of elther radio frequency component is inereased. 
(6) A number of otlier similaritles of mlnor importance exlst. 

B. The main différences between the Fessenden patents in suit and 
that to Lee & Hogan are as foUows: 



Fessenden. 

The mechanical movement In tbe In- 
dicator which makes the signal percep- 
tible is directly produced by the in- 
teraction of two magnetic flelds of ra- 
dio frequency. 

The opération of the dynamometer 
téléphone dlsclosed in the patents in 
suit'does not dépend upon a combina- 
tlon of the two radio frequency cur- 
rents In one circuit. 

In the dynamometer téléphone re- 
ceiver no audio frequency current ia 
produced. 



The response of the dynamometer 
téléphone is determined by the product 
of the two currents. 



Lee & Hogan. 
The téléphone used as an Indicator 
Is operated by an audio frequency pul- 
sating current. 



The two radio frequency currents 
are combined in one circuit,, and their 
résultant current or voltage acts upon 
a détecter. 

The résultant of the two radio fre- 
quency currents combined in one cir- 
cuit acts upon a détecter, and is con- 
verted thereby Into an audio frequency 
pulsating current acting upon the télé- 
phone. 

The amplitude of the radio frequen- 
cy beats acting upon the detector dé- 
pends upon the sum of the two radio 
frequency currents ; and the amplitude 
of the audio frequency pulsating cur- 
rent, acting upon the téléphone indica- 
tor (and therefore the response of the 
téléphone), dépends upon the current- 
voltage characteristlc of the detector. 



PRESSED STEEL CAR CO. v. UNION PAC. E. CO. 
(District Court, S. D. New York. May 8, 1917.) 

1. Courts i©=351 — Fédéral Pbactice — Discoveby. 

Under equity rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxlv), the proper 
practlce under a Mil of discovery is for plaintiff to plead those facts 
which entitle him to a discovery and annex such interrogatories as he 
wishes défendant to answer. If défendant does not dispute plalntlfE's 
rlght to some discovery, but objects to some or ail of the interrogatories, 
he will mabe those objections and bring them on for hearing, but Is not 
subject to the old rule that, if he answers one, he must answer ail. If 
he disputes plaintiff's rlght to any discovery, he will plead in an answer 
such facts as he deems apposite, and obtain an enlargement of his time 
to answer the interrogatories untll plaintiff's right to discovery is de- 
termined. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 924.] 

2. Courts <S=>351 — Fédéral Practice — Discovery. 

Affirmative défenses to a bill of discovery must be conflned with the 
most narrow and technical rigldity to such as the précédents hâve recog- 
nized, and do not include, where the bill is In aid of an action at law, 
matter whleh mlght be a good défense to such action. 

[Ed. Note, — For other cases, see Courts, Cent. Dig. § 924.] 
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3. COUETS ©=3351 — FEDERAL PEACTICE DiSCOVEET PRODUCTION OF DOCU- 
MENTS. • 

Under a bill of diseovery in ald of an action at law, défendant can be 
required to produce only such documents as contain évidence materlal 
to plalntifif's case. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924.] 

In Equity. Bill by the Pressée! Steel Car Company against the Union 
Pacific Railroad Company for diseovery in aid of an action at law. On 
motion to strike out answer. Motion sustained. 

See, also, 240 Fed. 135. 

Motion to strike out the answer of the défendant to Oie plaintiffi's blU ot 
diseovery. The bill alleged that the plaintifC had commenced an action at 
law in this court, whlch was still pendlng and at issue, and annexed a copy 
of the complaint. The complaint at law alleged that the parties had entered 
into a eontract under which the défendant promlsed for a stated period to pay 
the plaintiff $10 upon the completion of any freight cars made for the défend- 
ant or any of its constituent rallways, which should embody "any and ail of 
the designs or devices covered by United States letters patent thon owned or 
controlled by the plaintiff, or whlch the plaintiffl thereutter might own or 
control," including a list of 11 specified patents set forth in the eontract. 
The complaint at law further alleged that the défendant in the period covered 
by the eontract had either directly or through its constituent railways bullt 
"14,464 freight cars which contained designs or devices covered by one or 
more of the United States letters patent owned or controlled by the plaintiff 
during said period," including 11 patents specifically set forth. The com- 
plaint at law also contained two other causes of action, but for the purposes 
of this motion it is not necessary to set them forth. 

The bill for diseovery then pcoceeded to allège that It had no means of as- 
certaining the constituent railways of the défendant without a diseovery 
from the défendant, nor what freight cars It had built embod.ving the patents, 
nor the contracts made for thelr construction, nor the drawings and spécifica- 
tions upon which they were built. Therefore it annoxed to the bill ten inter- 
rogatories, of which the iirst four inquired in gênerai what were the de- 
fendant's constituent railways, and in especial whether certain named rail- 
ways were constituent. The other interrogatories inquired generally for the 
production of the drawings, contracts, spécifications, bids, and delivery dates 
of ail freight cars built for the défendant, or any of its constituent com- 
panies, during the period in question. 

■ The answer to the bill of diseovery alleged that the date of expiry of 4 
of the 11 patents mentioned specifically in the eontract was before the eon- 
tract itself expired, and that before the date of such expiry It had not, nor 
had any of its constituent companles, built any freight cars whlch "con- 
tained any design or device covered by sald patent," except as already ac- 
counted for by the défendant. It alleged that nono of the freight cars built 
during the period "contained any design or device covered" by any of the 
other patents specified in the complaint, except the Ilansen patent, or any at 
ail similar to them. It alleged that ail "common standard" cars mentioned in 
the eontract between the parties, both those bullt before and those built after 
the date of the eontract, had been paid for at the stipula ted royalties, but 
that this type was abandoned in the year 1910, and had not since been made ; 
that four-fifths of the cars built during the period in question contain a de- 
vice known as the Bettendorf underframe and one-fifth contain other well- 
known underframes ; that the Bettendorf underframe was the subject of a 
suit under the Hansen patent specified in the complaint at law. In which suit 
the said Hansen patent was declared vold; that, 'as the said patent was not 
mentioned In the eontract, its validity was not conceded by the défendant, 
and no royalty is therefore due under it. 

@=>For other cases see same tapie & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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W. C. Margeson, of New York City, for the motion. 
George A. EUis and Tames R. Sheffield, both of New York City, 
opposed. 

LEARNED HAND, District Judge (after stating the facts as 
Sibove). [1 ] Before the new rules, and under the old course of equity, 
the necessity of a plea to a bill arose from the riile that, if the défend- 
ant once consented to answer, he must answer fully, and that there- 
fore in his answer he must respond to àll the charges of évidence con- 
tained in the bill. This has now been changed by the abolition of pleas 
(rule 29, 198 Fed. xxvi, 115 C. C. A. xxvi), and by the provisions that 
discovery shall be by interrogatories, to which spécifie objections may 
be taken (rule 58, 198 Fed. xxxiv, 115 C. C. A. xxxiv), and that the 
pleadings shall contain no évidence, but the "ultimate facts." As a 
resuit, the proper practice in a bill of discovery is now as follows : 
The plaintiff will plead those facts which entitle him to a discovery 
from the defendaiit, and will annex such interrogatories as he wishe; 
the défendant to answer. If the défendant does not dispute the plain- 
■;ifif's right to some discovery, but objects to some or ail of the actual 
interrogatories annexed to the bill, he will make those objections under 
rule 58, and bring them on for hearing before the judge. He is not 
subject to the rule that, by answering one, he must answer ail. If, on 
the other hand, he disputes the plaintiff's right to any discovery, he will 
plead in an answer such facts as he deems apposite, and obtain from 
(he court, under rule 58, an enlargement of his time to answer the in- 
terrogatories until the plaintiff's right to discovery is established. 

[2] The latter course the défendant hère has undertaken, and the 
question therefore arises whether his answer shows that the plaintiff 
is not entitled to any discovery. Equity might hâve held that the 
plaintiff's right to discovery in aid of an action at law depended only 
upon the existence of an issue to which the defendant's testimony 
would be relevant. Langdell, Equity Pleading, § 168. That would 
hâve been the more rational theory, but it was not the one actually 
adopted. Instead, equitv required the plaintiff in such a bill to .';et 
forth his case upon the merits, and it allowed the défendant, not only 
to demur, so raising the validity of the plaintiff's action at law (Lang- 
dell, § 176), but even to plead facts which would defeat that action. 
Of course, consistently it should hâve allowed the plea to be traversed 
and the cause to go to a hearing. Moreover, after négative pleas to 
biUs for relief became allowable, they should hâve been allowed to 
bills for discovery as well. However, there is no instance of a néga- 
tive plea to a bill for discovery, nor any of a hearing or decree upon 
such a bill. The probable reason of this failure of consistency was 
the absurdity of trying out upon the évidence the merits of the contro- 
versy upon the merely ancillary inquiry as .to whether a défendant 
should be obliged to give any testimony at ail. With a fortunate dis- 
regard of principle, the courts merely allowed some affirmative dé- 
fenses, and apparently never tried out the truth even of thèse. Thèse 
défenses are somewhat arbitrarily stated in the books (e. g., Mitford & 
Tyler, Pleadings & Practice in Equity, § 2, pt. 2, p. 368), and seem for 
the most part to be facts going to the jurisdiction, to fhe plaintiff's 
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title, to the statute of limitations, or to the défense of purchaser for 
value. The défendant wishes to extend the principle, and assumes 
that any good défense to the action at law may be pleaded to the bill. 
The resuit is so preposterous, however, and the whole theory so con- 
trary to désirable results, that affirmative défenses to such bills must 
be confined with the most narrow and technical rigidity to such as 
the précédents hâve recognized. It is quite enough for the disposai 
of this case to observe that none of the conventional défenses are 
contained in this answer. It follows that the answer is bad, and will 
be struck out, and an order to that effect w'û\ pass. 

The former opinion, directing the défendant to answer the first, 
second, third, fourth, fifth, and seventh interrogatories, would there- 
fore be followed by an order, were it not for the fact that, as respects 
the fifth and seventh interrogatories, I had overlooked some important 
considérations. I assumed that thèse called upon the défendant to make 
answers relevant to the controversy, but that was an error. Instead of 
requiring the défendant to answer whether it had drawings or spécifi- 
cations of cars built in accordance with any of the devices covered by 
the plaintifï's patents, thèse two interrogatories require it generally to 
answer whether it has built any cars of any kind during the period in 
question. Such an inquiry is much wider than is relevant to the dispute 
between the parties, and, if it were followed by an order for produc- 
tion under rule 58, would require the défendant to produce ail its 
drawings and spécifications for the mère purpose of a roving inspec- 
tion. The plaintifï may ask whether the défendant has built any cars 
containing any of the devices of any or ail of the patents owned by it 
during the period of the contract. This it may ask with as much 
spécification and détail as it pleases ; the minuteness of tlie questioning 
will measure the success with which the plaintifif searches the defend- 
ant's conscience. 

[3] If the défendant can be brought to acknowledge the possession 
of any documents which appear to be pertinent to the issues, it will 
be required to produce them, but not until it does. Any other rule 
would enable the plaintiff to fish among ail the documents which the 
défendant may hâve for the purpose of picking out those on which it 
chooses to sue. Such a course is wholly'unauthorized, not only un- 
der the old practice (L,angdell, §§ 204, 205), but equally under rule 
58, which requires a party to produce only tho.se documents which 
contain évidence material to the case or défense of his adversary. 

The plaintifif will hâve leave to frame and keep reframing interrog- 
atories till it has extracted from the défendant ail the information 
which it possesses. Much the most convenient way would be for the 
parties to agrée upon a master and allow the plaintiff an oral examina- 
tion. This, however, I cannot compel ; but the same resuit may prob- 
ably be obtained, though it must be confessed with the maximum of 
expense in time and labor, by allowing interrogatories to be rencwed 
as often as justice requires. If that does not serve, the plaintifif must 
rely upon such rights as lie will hâve at the trial under Revised Stat- 
utes, § 724 (Comp. St. 1916, § 1469). 

It follows that, although the answer will be stricken out, the de- 
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fendant need not answer the fifth and seventh interrogatories, but the 
plaintifï will hâve the rîght, within 30 days after the order is entered, 
to fraxne such further interrogatories as it may be advised. 



THE COLUSA. 

(District Court, N. D. California, First Division. May 14, 1917.) 

No. 16129. 

Sbamkn <g=>29(l) — LiABiLrrT fob Injueies — Fellow Servants — "Seaman 
Having Command." 

Where the work of lashing a deck load of lumber was directed by the 
boatswain and he adjusted a hook, put a ring in place, and inserted a 
nail to hold it In place instead of a split pin, customarlly used, he was a- 
"seaman having command" within Act March 4, 1915, c. 153, 38 Stat. 1164, 
providing that seamen having command shall not be held to be fellow 
servants with those under their authorlty, and the vessel was liable for 
injury to one of the seamen engaged in the work, caused by the nail 
sUpping out and releasing the ring, especially where no pins were pro- 
vlded and it was necessary to use nails. 

[Ed. Note.— For other cases, see Seamen, Cent Dlg. §§ 186, 188, 191. 

For other définitions, see Words and Phrases, First and Second Séries, 
Seaman.] 

Libel by George I. Dunwoody against the steamship Colusa and an- 
other. Judgment for libelant. 

F. R. Wall, of San Francisco, Cal., for libelant. 
Goodfellow, Eells, Moore & Orrick, of San Francisco, Cal., for 
libeleés. 

DOOLING, District Judge. Libelant was injured while a seaman 
on board the steamship Colusa, because of the flying open of a pélican 
hook on the tumbuckle, with which he was lashing a deck load of lum- 
ber. The hook was jointed so that it could open and close, and to hold 
it in place when closed a ring was slipped down over its top, the ring 
being on the shank or immovable portion, and when slipped over the 
top of the movable portion held it fast to the shank and prevented it 
from opening. Near the point of the movable portion there was a 
hole through the hook in which, when the ring was in place a pin 
should be inserted, the protruding ends of which would keep the ring 
from slipping off over .the end of the hook, and thus insure that the 
hook would not open when pressure was put upon it by means of the 
tumbuckle. The contrivance was perfectly safe to use so long as the 
pin was in place, and kept the ring from slipping off. Instead of a 
split pin which might be spread so that it would not slip out of the 
hole when the tumbuckle was turned, a nail was used on the day of the 
accident which slipped out of the hole when the head of the nail was 
brought to the lower side in turning the tumbuckle. This released the 
ring, and it in tum slipped off the hook, the hook opened, releasing the 
lashings, and the recoil of the lashings threw the libelant from the top 

^=3For otber cases se* uame toplc & KEÏ-NXJMBER lu ail Key-Numbered Digests & Indexe» 
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of the lumber, where he was at work turning the turnbuckle. He was 
thrown through an open hatchway into the hold, and sustained serious 
injuries. The hook was adjusted, the ring put in place, and nail insert- 
ed by the boatswain, who was directing the opérations, and when ail 
this was done the libelant was directed by him to twist the turnbuckle 
so as to tighten the lashings over the lumber. 

From thèse facts the conclusion seems to me unavoidable that the 
accident was due to the négligence of the boatswain in placing in the 
hole a nail which could and did drop out, instead of a split pin which 
would not, and then directing libelant to tighten the lashing. The boat- 
swain, under the circumstances, was a seaman having command within 
the meaning of this provision of the act of March 4, 1915 (38 Stat. 
1185, c. 153, § 20 [Comp. St. 1916, § 8337a]) known as the Seamen's 
Law : 

"That in any suit to recover damages for any in.iury sustained on board a 
vessel or in its sen^lce seamen having comraand shall not be held to be fellow 
servants with those under their auttiority." 

The négligence was not wholly that of the boatswain, because he tes- 
tified that there were no pins provided, and that it was consequently 
necessary to use nails. 

The libelant is entitled to recover, and because of his suffering and 
decreased earning capacity, a decree will be entered in his favor for 
$1,500 and costs. 



THE SAN GUGMELMO. 

(District Court, S. D. Kew York. April 12 and 16, 1917. On Application for- 
Ketrial, etc., May 14, 1917.) 

1. Shippinq ®=3i41{l) — Damage to Cajîoo — Liabilitt or Vessel — Négligent 

Stowage. 

A steamship, on a voyage from Naples and other Italian ports to New 
York, carried in its cargo some 5,800 baskets of garlic, which is of a 
character to generate beat. The bills of lading exempted the ship from 
liability for damage occasioned by "heating, decay, • ♦ ♦ or any 
loss or damage arising from the nature of the goods." Of the garlic, 3,800 
baskets, with other food products, were stowed in a deep water-tight 
tank in the No. 4 hold, which extended from the bottom of the vessel to 
a lower deck, with only two small openings tit the top, affording littte 
ventilation. The quantity of cargo stowed in the tank was such as to fill 
it to its utmost capacity and require close packing. On arrivai, the garlic 
In the tank was found to be in a damaged condition, and it had damaged 
the other cargo stowed therein. The évidence showed tliat it was in good 
condition when shipped, and that other shipments made about the same 
time, and the portion of this cargo which was stowed in another hold, 
arrived in good condition. Held, that the damage was due to négligent 
stowage, and that the ship wa.s liable theret'or, notwithstanding the 
exemption in the bills of lading. 

[Ed. Note. — For other cases, see Shipping, Cent. DIg. §§ 493, 497, 499.] 

2. Shipping i©=3l41(l) — Damage to Cabgo — Liabilitt of Vessel — Négligent 

Stowage. 

A carrier, who accepts goods of a nature which retiuires spécial care iu 
their stowage, must exercise such care, and, faillng to do so, is liable for 
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the damage caused thereby, even where the character of tlie damage Is 
withln the exception from Uabillty eontained In the bill of ladlng. 
[Ed. Note.— For other cases, see Shlpplng, Cent. Dig. §§ 49'5, 497, 499 1 

3. Shipping ®=»142 — Damage to Caeqo — Liabilitt of Vessel — Notice of 

Olaim. 

A provision of Mlls of ladlng that the carrier shall not he Ilable for 
any loss or dansage, or for any claim, however arising, "of which notice 
is not given before removal of the goods and amovint and particulars of 
claim given within elght days after receipt of goods," does not reqiiire 
notice in formai language before removal of the goods, and was sntfi- 
clently complied with in that respect, where verbal compta Int was made 
to the master of the ship or to the superintendent of the steamship Com- 
pany, and the damage to the goods was obvions and was known to thcm ; 
but sucli notice is effective ouly as to the class of goods of wliich com- 
plalnt was uiade. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dlg. § 496.] 

4. Shippino <S=>142 — Damage to Caego — Liability or Vessel — Notice of 

Claim. 

Where the consignor under such a bill of ladlng made complalnt of the 
condition of the goods before removing any of thera, but removed some 
of them, leaving the remainder, whkh were condemned and destroyed 
by the board of health, the fa et that he made no claim in wrlting within 
elght dayg thereafter does not preclude him from recoverlng for the 
goods which were not removed, as to which no notice was necessary. 

lEd. Note. — For other cases, see Shlpplng, Cent. Dig. § 496.] 

'>. Shipping ®=110 — Damage to Cargo — Liability of Vessbl — Negligf.nt 
Stowage. 

A custom of stowing cargo in a particular part of the vessel never can 
be justification for stowing more of a cargo there than ail of the con- 
ditions, in their relation to physical surroundings, will justify. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. |§ 420, 421.] 

In Admiralty. Suits by Jacob A. Kirsch, by P. Pâstene & Co., Incor- 
porated, and by Nathan Kronman against the steamship San Gugliel- 
mo. Decrees for Ubelants. 

Henry L,. Franlchn, of New Yori< City (Frank V. Barns, of New 
York City, of counsel), for Hbelants. 

Kirlin, Woolsey & Hickox, of New York City (Cletus Keating, of 
New York City, of counsel), for claimant. 

MAYER, District Judge. Thèse actions were brought by libclants, 
owners of varions shipments of garlic, peppers, oregano, and canned 
tomatoes, carried by the steamship San Guglielmo from Napk-s, Italy, 
to New York, in June, 1915, to recover damages sustained by them 
because of injury suffered by the cargo wliile in transit. The libels 
are substantially alike. Each allèges shipment in good order and con- 
dition and delivery in damaged condition. Among other faults alleged, 
each libel charges that the damage was due to négligence in the loading 
and stowage of the cargo. 

The shipments were made ûnder severa! bills of lading, ail of which 
are alike. The goods shipped were "in apparent good order and con- 
dition." Claimant denied that the cargo was in good condition when 
shipped, and made varions other contentions. However, the case, as 
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developed by the proof , présents only two défenses arising ont of the 
following provisions of the bills of lading : 
First. Claimant relies upon the following exception: 

"Weight, gauge, quantity, contents, condition, qiiality and value unknown. 

* ♦ * Carrier shall net be liable for loss or damage occasioned by causes 
beyond his coiitrol, by périls of the sea, or otlier waters, * • * or for 
loss or damaj^e occasioned by heating, frost, decay, putretaction, rust, sweat, 
change of character, spray, drainage, hroal:a-ge, leukage, loss of contents, 

* * * or anj/ loss or damage arising from the nature of the goods, or in- 
sufficiency of wrappers or packages or damage arising from, other gnods hy 
stowage or contact tvith, or from leakage. suiell of putréfaction tberefroni, 
provided due diligence is exercised In the stowage of the cargoes." 

Second. Claimant contends that libelants faiied to comply with sec- 
tion 5 of the bill of lading, which provides : 

"The steauiship company shall not be liable for any loss or darû|igé, 

* * * nor for any claim, however arising, of which notice is not glven be- 
fore removal of the gooUs and amount and particulars of claim given within 
eight days after receipt of goods. » • * " 

The San Guglielmo is a modem steel steamer built in 1911 especially 
for the Italian fruit trade. She is 6,458 gross tons and is rated 100- 
A-1 in Lloyds. She loaded at Naples, Italy, on June 6, 7, and 8, 1915, 
and part of her cargo was food products, among which were garlic, 
cheese, préserves, oil, wine, tartar, lemons, etc. Leaving Naples and 
calling at Messina, the steamship loaded abotit 20,000 boxes of lemons 
and a large quantity of macaroni and other cargo. Proceeding thence 
to Palermo, more lemons and food products were loaded ; the last of 
the loading being donc on June 12th. The damaged cargo for which 
recovery is sought was ail loaded at Naples. It consisted of 1,212 
baskets of garlic, 109 baskets of peppers, 102 baskets of oregano, and 
452 baskets of tomato sauce shipped to libelant Kirsch, 250 baskets of 
garlic shipped to libelant Nathan Kronman, and 917 baskets of garlic 
shipped to libelant ■?. Pastene & Co., Incorporated. 

Some of the cargo of foodstuffs was stowed in No 1 hold, and 
some in the deep tank in No. 4 hold. The testimony shows beyond 
question that No. 1 hold was a proper place in which to stow cargo of 
this character, and no complaint is made in respect thereof . Libelants 
contend that ail of the cargo consigned to them which was damaged 
was negligently stowed in the deep tank in No. 4 hold. 

The first question presented by the testimony is whether or not the 
cargo in controversy was in good condition when delivered to and ac- 
cepted by the San Guglielmo for carriage to New York. A commis- 
sion was duly issued, and the testimony of various witaesses was taken 
at Naples. From the testimony it appears that the witnesses for libel- 
ants there examined were intelligent and experienced men. 

FogHo, Palmieri, and Russo were growers and curers of garlic, who 
sold their product for export. Thèse men were experienced in rais- 
ing, harvesting, and curing garlic, and they testified that the Naples 
garhc is sown in September and October, ripens in April and the early 
part of May, is then harvcsted, stemmed, and left to dry, and that the 
drying takes from 8 to 10 days. Thereafter the garlic is taken te the 
warehouse, where it is packed in baskets. According to this testimony, 
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the usual method of harvesting, curing, and packing was followed with 
the garlic in question. 

Bonacci is a dealer in produce on his own account, and apparently an 
experienced exporter in a substantial way of business. He shipped 
to Kirsch the 1,212 baskets of garlic and 109 baskets of peppers. He 
stated that he examined thèse baskets, and that "they were in perf ect 
condition, and could surely support an océan voyage of about 30 days, 
if well stowed." He further stated that on several occasions he had 
exported Naples garlic which was plucked in May, had never received 
any complaints, and that the garlic shipped to Kirsch was in just as 
good condition as that sent forward by him on other occasions. He 
was présent up to the time the goods were taken f rom the lighters and 
Hfted on board the steamer, but did not know in what part of the 
steamer the merchandise was being stowed. He further testified on 
cro«s-examination that he had shipped May garlic for export to the 
United States, which arrived in the United States in the month of 
June, and that he saw the garlic discharged upon its arrivai in the 
United States, and that some of the voyages on which garlic cargo 
was carried took 2 weeks, and others 3 weeks. He also referred, as 
did Foglio, to a shipnient of garlic on the Patria, a vessel with tonnage 
a little over that of the San Guglielmo, but, in gênerai, similar to other 
steamers of this character plying between Naples and the United States. 
He said that he had never received any complaint in regard to the 
Patria garlic. 

Kirsch corroborated Bonacci in this regard, testifying that the 
Patria arrived in New York about 10 days bêfore the San Guglielmo, 
and that she delivered her garlic in good condition. Kirsch receive'd 
another shipment from the same purchase, which arrived by another 
steamer about 10 days after the San Guglielmo. Kirsch is an ex- 
perienced and large importer of products of this character, and im- 
pressed me favorably as a truthful and clear-headed man. 

Barbati and Maffei were exporters, who sold and shipped some 
of the garlic in controversy, and corroborated Bonacci's testimony in 
essential respects. Stabile, the broker who efïected the sale to the 
exporters, gave further testimony along the same line. Niola, a bro- 
ker, and Barbati (as well as Bonacci), testified that the 109 baskets of 
peppers and 112 baskets of oregano were in good condition, well pack- 
ed, and able to stand a voyage of 30 days. Stabile and Barbati tes- 
tified that the 452 cases of tomato and tomato sauce were in perfect 
condition, properly packed, in new well-dried cases, f ree from soil and 
stain. 

Without further détail, it amply appears from the testimony that the 
garlic was in good condition when placed aboard the vessel. There is 
no contradiction of this fact by any fact testimony, and the expérience 
with the Patria shipment is a strong circumstance in support of the 
conclusion that the garlic was dried and properly cured. There is no 
proof to the contrary from any person on the vessel or at the port of 
shipment, but only inference in the nature of spéculation, and not by 
way of déduction from proven facts. In answer to the suggestion that 
the garlic was shipped too soon after the harvesting, the testimony oî 
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several of the witnesses at Naples shows that like shipirients had been 
made for many years without difficulty or complaint. 

[1] It may be assumed that stowage of garlic in the deep tank was 
the custom at the port of Naples, and, generally speaking, with a small 
cargo, might not hâve been neghgent. The question in the case, how- 
ever, is whether the particular shipments hère under considération were 
negHgently stowed. The heat-generating characteristics of garlic were 
well known to the officers of the vessel. Obvionsly it is the kind of 
cargo which those in charge of the vessel désire to handle in siich 
manner that the odor will not affect other food or fruit cargo. It is 
for this reason, apparently, that the deep tank on the San Guglielmo 
was utilized so far as possible. This tank was a water-tight compart- 
ment, capable of being used as a ballast when the ship sailed in bal- 
last, and was situated in the forward part of No. 4 hold. The deep 
tank was fully described by the master of the vessel and by Capt. 
Bagger, an expert for libelants, who examined it in November, 1915, 
and drew rough drawings to show its construction and surroundings. 
The San Guglielmo had five tanks, and the deep tank went down to 
the bottom of the vessel ; the top of it being a lower deck. Entries to 
the deep tank were two holes, each 7x9 f eet. There was no ventilator, 
although there were two pipes, called "vent pipes," which ran from 
the top of the tank up to the shelter deck, where they turned downward 
to the deck, with opènings 4x6 inches. When the hatches were put on 
the tank and water was taken in, thèse vent pipes furnished an ex- 
haust for the air, which was forced out of the tank by incoming water. 
The forward part adjoined the engine room. Along the bottom ran 
two tunnels, each 8x6 feet. The capacity of the tank was 17,880 
cubic feet cotton space, or 18,270 cubic feet grain space. The baskets 
of garlic, according to the master, each required about 5 cubic feet; 
the peppers and oreganos about 6 cubic feet. 

On the trip in question the San Guglielmo carried in ail 5,875 baskets 
of garlic, of which 3,807 were stowed in the deep tank ; the remainder 
being stowed in No. 1 hold. In other words, thèse 3,807 baskets of 
garlic, each occupying 5 cubic feet, would require 19,035 cubic feet. 
In addition, the 109 baskets of peppers and the 112 baskets of oregano, 
also stowed in the deep tank, requiring 6 cubic feet each, would take 
up 1,326 cubic feet. The testimony did not show the size of the 149 
bags of tartar in the deep tank, but, even excluding thèse bags, we find 
a cargo requiring 20,361 cubic feet stowed in a space of 18,270 cubic 
feet, in a compartment having only a small opening at the top. The 
ventilation of the deep tank under favorable circumstances would 
not be very great, but hère was a situation where thèse units of a heat- 
generating cargo were packed so closely that the conclusion is well 
justified that there was no opportunity for currents of air to get into 
th*^ deep tank and circulate into the cargo. If the hatches of the vessel 
were open practically throughout the voyage, as testified to by her offi- 
cers (the only time any were closed being one day when the promenade 
deck hatch was closed), it must nevertheless be apparent that packing 
or squeezing a cargo of this character in this way inevitably led to the 
production of the beat which ultimately destroyed the cargo in the deep 
tank shipped to thèse libelants. 
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The entries in the vessel's cargo bock show that the only shipments 
of garlic carried on the San Guglielmo from July, 1914, to June, 1915, 
were as follows: 171 baskets in November, 1914; 500 baskets in 
September, 1914; and 200 baskets in Deceniber, 1914. The shipment 
of 200 baskets was carried in No. 1 hold, and it is not quite clear 
whether the other two shipments were carried in the deep tank or not ; 
but, assuming that the larger shipment of 500 baskets was carried in 
the deep tank, there certainly is a vast différence between carrying 
such a cargo thus stowed and a cargo of more than seven times that 
number of baskets of garlic, plus baskets of peppers and oreganos. 
In other words, it is the différence between occupying 2,500 cubic 
feet and 20,361 cubic feet, and, more than that, the lesser cargoe's were 
carried in the fall and winter months, while the cargo under considéra- 
tion was carried in June. 

Counsel for claimant has violently attacked the testimony of iibelants' 
experts, Bagger and Connor. It is true that neither of thèse men has 
actually sailed as master of vessels similar to the San Guglielmo, but 
both hâve had considérable expérience in looking over vessels after 
they hâve arrived in port. However, it is not necessary to analyze ex- 
pert testimony, because the facts speak for themselves, and there can 
be no question as to the substantial correctness of Capt. Bagger's rough 
drâwings. Capt. Bagger has testified on several occasions before in 
trials held before me, and I hâve never had any reason to doubt his 
veracity on a question of fact or his sincerity when venturing an ex- 
pert opinion. When, therefore, he and Capt. Connor (a reputable man, 
now a surveyor for the New York Board of Underwriters) said, in ef- 
fect, that there was not ventilation, there was much basis for their as- 
sertion in that regard. 

Claimant endeavored to meet the testimony adduced on behalf of 
Iibelants by the testimony of varions witnesses who, claimant urges, 
showed that damaged garlic was taken out of hold No. 1 ; the point 
being that, if garlic came out of hold No. 1 damaged, then the fault 
was with the garlic which came out of No. 4 hold deep tank, and not 
with the stowage. This contention requires an analysis of the testi- 
mony upon which it was based. In the first place, it is clear beyond 
question that the garlic for which Iibelants made claim came out of the 
deep tank. Claimant did not produce any consignée who had made 
any claim in respect of garlic which came out of No. 1 hold. 

It was urged, however, that there was testimony to show that some 
garlic consigned to a firm known as Vitelli & Son came out damaged 
from No. 1 hold. This contention is based upon the following: It ap- 
pears from the delivery book of the steamer that 500 baskets of garlic 
were consigned to the Vitelli lirm, of which 388 were condenined, and 
the remaining baskets, or 112, were delivered to Vitelli. Counsel for 
claimant stated: 

"It does not appear from what part of the steamer thèse baskets, or any 
part of them, were discliarged." 

It will thus be seen that there was no complaint in respect of .112 
baskets of the shipment to Vitelli. The 388 damaged baskets consign- 
ed to Vitelli could very easily hâve been, and doubtless were, stowed in 
the deep tank, as can be demonstrated by simple mathematical tompu- 
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tation. Tlie total aniount of baskets of garlic consigned to thèse libel- 
ants was 2,379, as foUows: 1,212 to Kirsch, 250 to Kronman, and 917 
to Pastene. The total number of baskets stowed in the deep tank was 
3,807. Subtracting 2,379 from 3,807, we bave 1,428 baskets of garlic 
consigned to persons and firms other than libelants, and the damaged 
Vitelli garlic was undoubtedl}' a part of thèse 1,428 baskets. The 
testimony of Morelli. who was a driver for libelant Kronman, fully 
confirms this view. He testified that he saw some garlic being unload- 
ed from the front part of the ship, and that the appearance was "very 
good." Upon being asked whether he saw any of the marks to iden- 
tify the garlic that he saw coming eut of the front part of the ship, 
he says he did not, but that he knew the drivers who do work for certain 
iîrms, and that there were some there from Vitelli. It was apparent 
that some of this garlic coming out of the front part of the ship was 
among that consigned to Vitelli. Upon being asked as to the appear- 
ance of that garlic, he said, "Good." 

It will thus be seen that, in a manner not perhaps appreciated at the 
trial, Morelli, who was obviously a truthful witness, unconsciously cor- 
roborated the contention of libelants. If ail of the Vitelli cargo had 
corne out of the deep tank, then it would hâve been difficult to under- 
stand how part could be good and part bad. If ail came out of No. 
1, there might be some support for the contention of claimant that the 
garlic was not in fit condition when shipped. But, from what bas been 
outlined above, it will readily be seen that the logical conclusion from 
the testimony is that the good Vitelli garlic, which Morelli saw com- 
ing out of the front part of the ship, was the garlic contained in the 
112 good baskets, and that the 388 baskets condemned by the board 
of health must hâve come out of the deep tank. 

I asked some questions of Bonizzi, the superintendent of claim- 
ant's pier, the purpose of which was to aid me in dctermining this ques- 
tion hère in controversy. Bonizzi testified that in No. 1 hold there were 
cheese and beans, "or something like that, ail merchandise," and that, if 
anything had gone wrong with the No. 1 hold garlic, the odor would 
hâve gone into some of thèse other products. Bonizzi stated, however, 
that he never received any complaint from the consignées of thèse other 
products, and had "never heard anything — never had any claims or any- 
thing." Upon being pressed to name a single consignée of garlic who 
complained in respect of garhc coming out of No. 1 hold, he was un- 
, able to do so. But he did remember very distinctly who complained to 
him in respect of the garlic coming out of No. 4 hold. Further, to 
support the contention as to the unfit character of the garlic, claimant 
produced several other witnesses. 

Trieamo was the foreman stevedore for claimant. His testimony 
was utterly worthless. This is demonstrated by the record and was 
apparent in the courtroom. This man is doubtless an excellent steve- 
dore, but, to put the matter euphemistically, his recollection was com- 
pletely at fault. He testified that there was very little garlic in No. 4 
deep tank ; that most of the garlic was in No. 1 and No. 2, and 
"a httle in No. 4." The conceded facts are entirely to the contrary. 
His statement that there was some good and some bad cargo in both 
holds No. 1 and No. 4 must be completely rejected. He testified that. 
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he had seen about 6,000 crates or baskets of garlic discharged from 
the deep tank of ,this same vessel on some four previous trips, but 
was unable to state the largest number discharged on any one trip, 
or the times of thèse previous arrivais of the vessel. This testimony 
is flatly contradicted by the records of the vessel itself ; but, even if 
accepted, it proves that the San Guglielmo, on the trip in question, 
carried in the deep tank on this one joumey a number of baskets 
équivalent to more than 60 per cent, of what was carried in the ag- 
gregate on the four preceding journeys. In respect of custom, his 
testimony amounts to no more than a statement that an amount of 
garlic fitted to the circumstances may be properly stowed in this deep 
tank ; but it is of no value as showing that it was customary to stow 
the large amount carried in the deep tank on this voyage. 

Monahan was claimant's delivery clerk, and was on the pier at in- 
tervais while the steamer was being discharged, and saw part of the 
cargo of garlic when being discharged! He testified on direct that he 
saw damaged cargo discharged from both No. 1 and No. 4 hatch. In 
answer to the questions of the court, however, he stated that he did 
not examine any of the baskets, did not look inside of them, and could 
not say whether they were wet. He simply saw some baskets with' 
a blackish appearance. He did not notice any steam coming out of 
a.ny of the baskets, and, in brief, his testimony amounts to nothing. 

Giacaloni, examined through an interpréter, was the head sorter of 
claimant. His fragmentary testimony made no impression whatever 
upon me ; I did not believe it at the time, and I do not believe it now. 
It seems utterly absurd to suppose that any of the garlic which came 
out of deep tank could bave been in good condition, and yet Giacaloni 
so testified. Further, he testified that on a previous shipment he had 
seen 1,000 baskets come out of the tank of this vessel, and this has 
already been shown to be contrary to the ship's records. When asked 
to tell of any instance when he saw garlic discharged from this ves- 
sel, the time when it was, and the amount that came out of the deep 
tank, before the shipment in question, he answered, "I don't re- 
member." 

Bonîzzi, the superintendent above referred to, was positive that 
during a period of the six months preceding June, 1915, the San 
Guglielmo had brought over a cargo of garlic on four occasions, car- 
rying "sometimes 3,000, 4,000, or 15,000, 18,000, and 20,000 baskets, 
and that it carried in No. 4 hqld 4,000 or 5,000 baskets." This tes- ' 
timony was absurd and regretfully careless in the light of the facts. 
His statement that bad garlic came out of No. 1 hold cannot be ac- 
cepted. It was indefinite, and, in view of his testimony as to previous 
shipments, it lost any credibility which otherwise it might bave had. 

Giannoni, the expert called by claimant, is now a soliciter for the 
Morse Dry 'Dock & Repair Company. He has been a sea captain in 
the trade between Italy, the Mediterranean, and the United States, 
and, undoubtedly, is a capable and truthful man. His testimony as 
to gênerai conditions and the stowage of cargo of this character in 
deep tanks generally and in this deep tank, as a broad abstract prop- 
osition, need not be questioned. He himself had sailed on two ves- 
'Sels which did not hâve deep tanks, but had fore and aft peaks. His 
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knowledge, so far as concerns deep tanks, like that of Bagger and 
Connor, is largely obtained from sources other than his own expéri- 
ence and from an examination of the San Guglielmo, and he admit- 
ted, in answer to the court's question, that what happeps "dépends 
on the cargo." I am unable to foUow him in the conclusion that there 
would be no différences of practical matter in stowing cargo in No. 
1 hold or No. 4 hold deep tank, and that both places would be equally 
good in view of the différent ventilation means and gênerai "layout." 

But, without further analysis, it is enough to say that there is noth- 
ing in Capt Giannoni's testimony which will justify the conclusion 
that it is customary or proper closely to pack such a cargo in the 
deep tank as has been hère described. 

Finally, it is an illuminating fact that Capt. Figari testified that the 
cargo of lemons taken on at Messina aflà Palermo were not put in 
the deep tank : 

"Q. The lemons were dlvided Into 1, 2, 3 and 4, but not in the deep tank? 
A, The lemons were put on the top. Sometlmes we put them between deck. 
Q. Why7 A. Beoause the lemons want ventilation. Fruit needs ventilation. 
Lemons rriMst te well ventilated. Q. StlU you put them In deep tank No. 4V 
A. No, there is no lemons in deep tank No. 4. We fllled up the tank with oH 
and wine, and there is no. room left for the lemons." 

[2] Although counsel hâve cited many cases, the law is clear enough. 
The exception in the bill of lading casts upon libelants the burden of 
establishing by a prépondérance of évidence that the damage was due 
to negligencç on the part of the ship, and it is equally well settled 
that a carrier, who accepts goods of a nature which requires spécial 
care in their stowage, must exercise such care, and, failing so to do, 
is liable for the damage caused thereby, even where the character 
of the damage is within the exception from liability contained in the 
bill of lading. 

I am of opinion that libelants hâve fully borne the burden cast upon 
them, and that there is no doubt that the garlic was in good condition 
when shipped, and. that so much thereof as is hère concerned was 
placed in the deep tank and there negligently stowed. 

[3] There remains for considération the provision as to notice, 
quoted supra. The damaged condition of this cargo was notorious, 
and the subséquent condemnation of some of it by the board of health 
could not hâve left any doubt in any one's mind as to its character. 

As to Kirsch : When Kirsch discovered the condition of the baskets, 
and found the garlic was boiling and hot, he immediately saw the 
captain, who gave him no satisfaction. Such goods as Kirsch re- 
moved, he finished taking away on July 8th, and notice, as required 
under the bill of lading, was given within eight days after the receipt 
thereof, to wit, on July 14th, in a letter addressed by Kirsch to Pierce 
Bros., Incorporated, tîie receipt of which is admitted. Bonizzi was 
fully aware of the damaged condition of much of the cargo on the 
vessel. 

As to Kronman : One hundredi baskets of garlic were delivered on 

July 8th, and the remainder of the Kronman goods were condemned 

by the board of health. Kronman's driver complained to Bonizzi 

before any goods were removed from the dock, and this Bonizzi ad- 

241 F.— 62 
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mits. Greenberger, who is connected with the Kronman firm, testified 
that he sent a letter, with statement inclosed, containing the amount 
and particulars of the Kronman claim, on July 9th. Receipt of this 
letter was denied by claimant, and there is no reason to doubt the 
accuracy of " claimant's records ; while, on the other hand, the testi- 
mony fails to satisfy me that the letter prepared by Greenberger was 
mailed to or received by claimant. 

As to Pastene : Eonizzi admits that Pastene's driver complained to 
him, and told him the garlic was in bad condition, and Bonizzi verified 
that fact. Pastene, whose goods were delivered on July 7th and 8th, 
also within the eight days required under the bill of lading, to wit, 
on July 13th, duly notified claimant of the amount and particulars of 
the claim, and receipt of this notice is admitted. 

The sole question is whether what was done by libelants constituted 
the notice required under the bill of lading before removal of the goods. 
The authority relied upon by claimant is The Persiana, 185 Fed. 396, 
107 C. C. A. 416, decided by divided court. In that case: 

"The vessel discharged at a dock in Brooklyn, and many baies of wool 
conslgned to libelants were taken away In good order. The particular lot f rom 
t-his part of hold No. 2, ineludlng the damaged baies, was placed on the dock 
on or before May 28, 1907. Libelants gave a lighterage company an order 
for it for transportation to the Jersey City Stores. The llghter came to the 
dock and began to load this wool late in the evening of May 28th, and flnished 
the next day, when the lightermen receipted for the wool '34 oil stained' and 
carrled it to Jersey City. The followlng day (May 30th) was a holiday, but 
on May 31st the Jersey City Stores notified li bêlant Llssbergor (who had 
bought Busk & Jevons shlpment) that a number of baies were oil damaged, 
and on June Ist, upon receipt ot this notification, he gave written notice of 
claim to the Tweedie Trading Company, the time charterer of the vessel. 
Busk & Jevons, being Informed of the damage by Lissberger, gave similar 
notice on June 3d, a Monday." 

It will be seen from the foregoing that there was no notice of any 
kind to the charterer or officers of the vessel, and that a considérable 
part, at least, of the cargo was taken away in good order. In the 
case at bar, however, there was on behalf of each libelant a distinct 
conversation, either with the captain of the vessel or the superintend- 
ent of the steamship company, prior to the removal of the goods, and 
there is no déniai of the fact that the dainaged condition of thèse 
particular goods was fuUy known to thèse officiais. 

Judge Lacombe, in the prevailing opinion in The Persiana, points 
out that bills of lading may properly contain some reasonable require- 
ments that notice of a claim be given, "so that the shipowners may 
know, not merely whether there is damage for which no demand may 
ever be made, but whether any claim for damages is asserted by the 
consignée, so that the necessary investigation may be made while the 
goods are still under the control of the ship ;" and Judge Coxe enlarges 
upon this subject in his dissenting opinion. In the case of the Kron- 
man and Pastene goods, there is no question that such an investiga- 
tion was made by Bonizzi, and, indeed, the damaged condition of the 
goods was obvious, and in the Kirsch case tlaere is no question that 
this condition was obvious to the captain of the vessel. It would cer- 
tainly involve a technical construction beyond ail reasonable limits to 
say that tliis provision in tlie bill of lading placed upon the consignées 
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the duty of giving some kind of formai notice in formai language to 
the appropriate représentatives of the vessel or its owners. 

Of course, there may be many instances where it may be claimed 
that a f ew boxes or baies of a shipment were damaged, while the great 
bulk of th'e shipment is in good condition, and in such cases a casual 
observation by a consignée or his agents or employés to some minor 
employé of the steamship owners vs^ould not be compliance with this 
provision of the bill of lading. That, however, is not this case. The 
talks of Kirsch and the drivers of Kronman and Pastene were re- 
spectively with the captain of the vessel and the superintendent of 
ihe steamship company, and concerning goods known without ques- 
tion by thèse men to be in bad condition. The fact that the captain 
and the superintendent answered indifferently is a matter of no con- 
séquence. It seems to me that the conversations, as related in the 
record, in ail the circumstances there disclosed, constituted the notice 
required by the bill of lading, and any other conclusion would make 
a mockery of this provision, and torture it into an instrument for the 
most indefensible kind of évasion by technicality, instead of a fair 
and reasonable protection to the shipowner. 

[4] The only other question is whether Kronman is entitled to re- 
cover for those goods, which were left on the dock and later destroyed 
by the board of health. The argument hère seems to be that, be- 
canse Kronman's drivers took some goods, he took ail. I am of the 
opinion, however, that there was no delivery to Kronman of the goods 
which remained on the dock and were in such wretched condition that 
the board of health found it necessary to condemn them. As to those 
goods, it seems to me that there never was any removal; hence no 
notice was required, and therefore the time for giving the notice has 
never begun. 

It follows that the failure to send or receive the letter from the 
Kronman firm testified to by Greenberger is immaterial as to the 
goods remaining on the dock thus destroyed by the board of health, 
and consequently the Kronman firm is entitled to recover. for those 
goods, but not for the goods which they removed from the dock. Gai- 
veston, Harrisburg & San Antonio Railway Co. v. Bail, 80 Tex. 602, 
16 S. W. 441. 

Each libelant may hâve a decree with costs in accordance herewith. 

(Aprll 16, 1917.) 

In looking over my opinion dated April 12, 1917, I find that I was 
in error in regard to the 452 cases of tomato sauce. My attention 
while writing the opinion was so concentrated on the main proposition 
of the shipment of garlic that it escaped me that the 452 cases of toma- 
to sauce were not stowed in the deep tank, but were in hatch No. 2. 
On the évidence in the case libelant Kirsch has failed to prove négli- 
gent stowage in this regard, and therefore cannot recover for thèse 
452 cases of tomato sauce. 

The decree will be prepared accordingly, 

(May 14, 1917.) 

Counsel désire to be advised as to whether my opinion is intended to 
indicate that libelant Kirsch may recover for damages to the peppers 
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and oregano. Libelant Kirsch, in my opinion, is not e'ntitled to such 
recovery, for the reason that his conversation with the captain was 
. confined to ref erring to the garlic, and, having omitted to ref er to the 
rest of the cargo consigned to him, he cannot recover for the peppers 
and the oregano, under the authority of The Persiana, 185 Fed. 396, 
107 C. C. A. 416. 

On Application for Retrial and for Leave to Take New Proofs. 

This is an application for a retrial and for leave to take new proofs. 
I will deal with it in the order followed in the pétition. 

1. It is contended that the court erred in holding that there was not 
any damaged garlic which came out of No. 1 hold. Upon further con- 
sidération I am confirmed in my conviction expressed in my main 
opinion. The référence to the testimony of Kirsch at pages 6 and 7 
does not change my view. Ail of the testimony of Kirsch must be 
read together, and it is quite clear that he did not see any damaged 
garlic so situated on the dock as to indicate that it came out of No. 1. 
He said that he saw some "marked N. K., / believe." This garlic he 
characterized as "fine." In other words, his testimony was that the 
garlic to which he was referring (to whomever it may hâve belonged) 
was in excellent condition. He did not state positively that the mark 
was "N. K." He merely used the expression "I believe," and he may 
very well hâve been mistaken. 

I sufficiently analyzed the testimony of Morelli in my main opinion 
to render répétition on that score unnecessary. I repeat that the tes- 
timony of the witnesses for claimant on this question of No. 1 hold 
did not make a satisfactory impression upon me, and I hâve sufficiently 
covered that branch of the case in détail in my main opinion. 

In respect of the calculation as to the amount of cubic feet occupied, 
etc., my discussion in the main opinion was illustrative. I can only 
be governed by testimony, and I cannot speculate outside of the record 
as to what in fact were the dimensions of each basket of garlic. Fcl- 
lowing is an extract f rom the testimony of Capt. Figari : 

"Q. What were the sizes — dimensions — of the varlous baskets of garlic that 
were stowed In deep tank 4, as well as hatch No. lî A. ïliere were dlfCerent 
slzes. Q. Were they 16 by 26 by 12? A. I don't know. I didn't take any 
measureraents. Q. Wlll you glve us your best Judgment on It, or your best 
recollection, pleaseî A. Whereaboutsî I know there was some we calcu- 
late about 5 cubic feet Q. Wov each basket? A. Yes. Q. And how large 
were the oregano and the peppers? A. They calculate 6 cubic feet for a 
basket" 

From this testimony it may be that every basket was not five cubic 
feet, but while that might make a slight différence in calculation the 
resuit is the same, and that resuit is that the deep tank was overpack- 
ed for this kind of a cargo. 

I do not see that the testimony as to the garlic of other shippers 
will help. How far such testimony would be admissible I need not 
now détermine. This much is true, that such an inquiry would in- 
volve ascertaining by whom the garlic was shipped and under what 
circumstances, as well as ail of the events in respect thereof which took 
place on the arrivai of the vessel hère. 
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As the case was eamestly tried by both sides, I wrote a somewhat 
full opinion, for the purpose of giving an outline of my reasons and 
conclusions. The ultimate fact, however, is that there is no direct 
testimony to contradict the overwhelming and convincing testimony 
that the garlic, when shipped, was in good condition. The effort to 
prove the contrary rests practically on inf erence. On the other hand, 
the physical condition surrounding the deep tank is such as readily to 
account for the condition of the garlic complained of. 

[5] 2. Counsel repeats his contention that I hâve misconstrued the 
law in connection with the cîaimant's obligation. I fail to see that any 
argument is now advanced which has not already been carefuUy con- 
sidered. I hâve read again my main opinion, and I do not see anything 
which I can add to the question of négligent stowage, except, perhaps, 
to repeat that the custom of stowing cargo in a particular part of the 
vessel never can be justification for stowing more of a cargo than ail of 
the conditions in their relation to physical surroundings and location 
will justify. 



In re GRACEY. 
(District Court, B. D. Pennsylvanla. May 15, 1917.) 
No. 4386. 

1. Bankbuptct <8=>314(6) — Claims — ^Taxes. 

The holder of a third mortgage on land of a bankrupt, whicl». the 
trustée had registered in hls name, and on which he had pald taxes for 
1912, In 1914 caused judgment to be entered on the bond, and the premlses 
to be sold to the O. Company, which conveyed to the mortgagee and two 
other persons, paying the expenses. They sold the land to tenants of the 
premlses. The C. Company, after taklng tltle, pald the taxes for 1913, 
with interest and penaltles, and the tenants, after they took tltle, pald the 
taxes for 1914. Both claimed to be entltled to relmbursement from the 
trustée, under the Pennsylvanla rule that Lf a mortgagee, to protect his 
own Interest, forecloses and pays taxes for which the owner Is personally 
llable, the law will imply a promise of the owner to the mortgagee. The 
trustée was given no notice of the sale, and no request that he pay the 
taxes was made prlor thereto. Held, that the tenants, havlng pald the 
taxes as owners of the property, dld not come wlthln the rule mentloned, 
and were mère volunteers, so far as the trustee's liabllity to them was 
concerned. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 486.] 

S. Bankeuptct <ê=314(6) — Claimb — ^Taxes. 

Assmnlng that the O. Company was agent for the mortgagee, it, or 
those to whom it conveyed, was not entltled to relmbursement under the 
rule stated. as, hixving elected to take judgment on Its bond and sell the 
property without notice, it took the property subject to its burdens. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 486.] 

In Bankruptcy. In the matter of Archibald A. Gracey, bankrupt. 
On pétition by one Flaçk and another for review' of an order of the 

référée. Pétition for review dismissed, and order affirmed. 

» ^^— _^— .— ^^^__— ^^__^_— .— _»_^^^^^— ^_^— -^_^— ^___^^_» 

^EsFor other cases see same toplc & KBY-NUMBER in aU Key-Numbered Dlgests & Indexam 
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Middleton & Blakely and E. Stanley Richardson, ail of Philadel- 
phia, Pa., for petitioners. 
Arthur E. Weil, of Philadelphia, Pa., for trustée, 

THOMPSON, District Judge. On July 16, 1915, Mary E. Smyth, 
as treasurer of the Commercial Real Estate Company, filed with the 
référée a pétition for repayment of taxes, amounting to $320.41, paid 
by the company for the year 1913 upon real estate at Fifty-Second and 
Haverford avenue, Philadelphia, formerly owned by the bankrupt. 
The pétition recites that the claim has been assigned to Henry A. 
Lewis and Joseph J. Smyth, who loaned the company the funds to pay 
the taxes, and that they are the real bénéficiai claimants. A pétition 
was also filed on the same day by Henry A. l^ewis and Joseph J. 
Smyth, claiming from the trustée the amount of the taxes then due 
for 1914, amounting to $309.72. The claims hâve since been assigned 
to Flack and Seibert, who by sundry conveyances are the présent 
owners of the real estate. 

The real estate was subject to three mortgages, the first, for $12,- 
500, held by the Fidelity Trust Company, the second, for $4,250, held 
by a Mrs. Watkins, of Baltimore, and the third, for $10,000, made 
to Géraldine Gracey and assigned by her to Joseph J. Smyth. The 
claimants, Flack and Seibert, were tenants of the greater part of the 
premises at a rental of $75 per month. Under the lease, the tenants 
had the option of applying the rent to the payment of the taxes, water 
rent, and interest on mortgages. The rent was insufficient to pay the 
taxes, water rent, and interest on the first and second mortgages. The 
third mortgage, nominally for $10,000, was given to secure the pay- 
ment to Joseph J. Smyth of a debt of $1,500. The interest upon it 
was never demanded nor paid. 

After his élection, the trustée, at the direction of the référée, regis- 
tered the title to the property in his name as trustée, and paid the 
taxes for 1912 and the interest on the first mortgage to February 23 
and on the second to February 24, 1913. Flack and Seibert paid the 
rent to the trustée up to October 1, 1913, but paid no rent to him 
after that date. In the summer of 1914 Smyth caused judgment to be 
entered on the bond accompanying the third mortgage, and the premises 
were sold at sheriflf's sale on November 21, 1914. No notice of the 
proceedings or the sale was given or attempted to be given to the trus- 
tée, although Smyth and his attomey knew of the trustee's owner- 
ship and his address. No demand was made upon the trustée prior 
to the sheriff's sale for the payment of taxes for either 1913 or 1914, 
nor was any pétition presented to the référée for an ord'ér for their 
payment. At the sale no attempt was made by the mortgagee to bid 
up the property to protect his mortgage, nor to cover the taxes which 
the Commercial Real Estate Company and his attomey knew at the 
time were unpaid, and the property was struck down to the company 
for $75, sufficient to cover the sheriflf's costs only, and the sheriflf's 
deed was made to it. The Commercial Real Estate Company conveyed 
the property to Paul Reilly, Esq., attomey forit and also for Smyth, 
on March 17, 1915. Mr. Reilly conveyed it to Henry A. Lewis, Joseph 
J. Smyth, and Géraldine Gracey on May 29, 1915. Géraldine Gracey 
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quîtclaîmed her interest to Lewis and Smyth, who conveyed it on 
January 17, 1916, to Flack and Seibert. 

After taking title from the sheriff, the Commercial Real Èstate Com- 
pany, as recited in the pétition, paid the taxes for 1913, with interest 
and penalties, and filed with the référée its pétition for repayment of 
thèse taxes as part of the expense of the administration and a pre- 
ferred claim. The taxes for 1914 were paid by the petitioners for re- 
view after they took title. The référée denied the prayers of the péti- 
tions. The petitioners for review claim that they are entitled to be 
repaid the taxes, which, they claim, the trustée should hâve paid as 
part of the expenses of the administration of the estate. They rely 
upon the law as stated by Mr. Justice Trunkey in the case of Hogg 
V. Longstreth, 97 Pa. 255, holding that, if a mortgagee, in order to 
protect his own interest, foreclose and pay taxes for which the owner 
is legally and personally liable, the law will imply an assumpsit on 
the part of the latter to the former; and the petitioners claim that, 
inasmuch as, the title was in the trustée, they, as assignées of the Com- 
mercial Real Estate Company, should be* paid out of the estate in 
priority to the gênerai creditors as part of the costs of administration. 

From the testimony it appears that Smyth was assignée of Gérald- 
ine Gracey, the mortgagee. He alone was interested in the mortgage 
at the time of judgment and sale. Prior to the proceedings, he arrang- 
ed with Géraldine Gracey and Henry A. L,ewis that they were to each 
"put up" some of the money to pay the expenses of the proceedings 
and were to share pro rata in the premises or the proceeds thereof. 
As he stated it : 

"Anybody who put up money for the costs was to share pro rata In what- 
ever was gotten out of the mortgage. * • * Q. You had no thought of 
any of those people In connection with thls mortgage up to that tlme? A. 1 
iiever Intended to leave them hâve any part of that mortgage." 

The petitioners who ultlmately bought the propeity were represent- 
ed by Mr. Pershing, and the arrangement was that, if the tax bills 
were paid out of the bankrupt estate, Lewis and Smyth were each to 
get one-half of $65 from the purchaser. 

[1] As to the taxes for 1914, the petitioners hâve no claim under 
an assignment of the mortgage from Smyth, for they were paid by 
Flack and Seibert after they took title to the property, and neither 
Smyth nor any one claiming under him an interest in the mortgage paid 
them. They had no interest in the property, save as lessees, nor any 
lien upon tiie same prior to the sheriff's sale. They did not pay the 
taxes as tenants under their lease, but paid them as owners of the 
property. Consequently they do not corne within the rule of Hogg v. 
Longstreth, and, as far as the liability of the trustée to pay them is 
concerned, they were mère volunteers. 

[2] As to the taxes for 1913, if the petitioners hâve any right, it 
must be through the right of Smyth as mortgagee at the time of the 
sale. According to Mr. Reilly's testimony, the Commercial Real Es- 
tate Company held the title for Smyth, Lewis, and Géraldine Gracey, 
and conveyed to Mr. Reilly, and he in turn conveyed to them. Smyth 
and Lewis, after Géraldine Gracey had quitclaimed her interest to 
them, conveyed to Flack and Seibert for a total considération of $580, 
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When the Commercial Real Estate Company bought the property at 
sheriff's sale for $75, it had knowledge that the taxes were due and un- 
paid. Neither the mortgagee nor her assignée, during the time the ti- 
tle was in the trustée in bankruptcy, took any steps towards enforcing 
payment of the taxes by the trustée. If demand had been made u]X)n 
the trustée for the taxes, and he had had notice of the sale, acting, as 
he was, for the benefit of the creditors of the estate, he might in their 
interest, if the equity in the premises had been of any value, hâve pro- 
tected the interests of the estate, and bid the property up to enough to 
pay the taxes, and perhaps realized some value for the estate. If the 
equity of rédemption was a worthless asset, and Smyth, intending by 
this method to obtain title, had bona fide intended to test the question 
of value, he would, in the first place, hâve moved to compel the pay- 
ment of the taxes before sale, and, in the second place, hâve given no- 
tice of the sheriff's sale to the trustée. If Smyth, the assignée of the 
mortgagee, was bona fide purchasing to protect his own interest, 
that fact does not appear from the testimony. At the time of the sale, 
according to his testimony, Tiis arrangement with Géraldine Gracey and 
Lewis was that they were to share in whatever he could make out of 
the mortgage, or what he should recover for the taxes, and after the 
sale it was arranged that he and Lewis were each to get one-half 
of $65. The transaction has the éarmarks of a mère spéculation on the 
part of Smyth as holder of the third mortgage, together with Géraldine 
Gracey and Lewis, to speculate upon the légal liability claimed against 
the trustée for payment of the taxes, without notice to him, while he 
held the légal title, that he M^ould be called upon to pay them, and with- 
out notice to him of the sale. If, as claimed by counsel for the peti- 
tioners, the payment was made in relief of the bankrupt estate, there is 
nothing upon the record to show such state of facts. The municipality, 
which levied the taxes, has no interest, and the référée has disposed of 
the question of the right of subrogation in his opinion. 

Counsel for the petitioners concèdes the correctness under the déci- 
sions of the referee's ruling based upon that right, but claims that the 
doctrine of Hogg v. Longstreth applies, and that, assuming that it does 
apply, the payment of the taxes was an actual and necessary expense 
iri the administration of the estate for its benefit in the préservation of 
the real estate. Assuming that, when ordered by the référée, the 
trustée should pay taxes incurred after the title vested in him, and that 
the payment by the Commercial Real Estate Company was as agent for 
Smyth, although no such claim is set up in any of the pétitions filed 
with the référée, the mortgagee's assignée in coming into a court of 
equity is bound by the ruie that he who seeks equity must do equity. 
If the trustée had attempted to sell the real estate, so as to affect the 
lien of the third mortgage under an order of the court, it would hâve 
been indispensable that the mortgagee hâve notice of the purpose of 
the court to make such an order, or that he bè given an opportunity to 
be heard in order to show why the sale should not affect his lien, and, 
if a sale had been made without notice to him, his mortgage would not 
hâve been discharged. Ray v. Norseworthy, 23 Wall. 128, 23 L- 
Ed. 116. 
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The administration of the bankrupt's estate having come into the 
court of bankruptcy, and the trustée as an officer of the court holding 
title to the bankrupt's property for the benefit of ail the creditors of the 
estate, the holder of the third mortgage, knowing of the existence 
of the taxes and electing to sue out a judgment on his bond and sell 
the property, without notice to the trustée, must be presumed to hâve 
taken the property subject to its burdens. Having elected to proceed 
without récognition of the bankruptcy proceedings, or notice tothe trus- 
tée, and without affording him an opportunity to protect the interests of 
the estate, he is in no position now to come into a court admin-stering 
equity and ask to be reimbursed the amount of the taxes out of the 
gênerai funds of the estate under a plea of their being part of the ex- 
penses of the administration. 

The pétition for review is dismissed, and the order of the référée 
affirmed. 



In re KBEUTER et aL 

(District Court, S. D. Callfornla, S. D. May 25, 1917.) 

No. 2452. 

ALIENS <S=»61^-iNATURALlZATI0N — ^AlIEN BnEMIES — APPLICATIOW PRIOB TO 

Déclaration or War. 

A subject of the Impérial German Government, who has resided In the 
United States the required length of time, and who filed his pétition 
for naturallzatlon before the déclaration of war wlth the German govern- 
ment, Is not debarred from admission to cltlzenshlp slnee such déclaration 
by Bev. St § 2171 (Oomp. St 1916, § 4362), whlch provides that no alien 
citizen or subject of any country with whlch the United States Is at war 
"at the time of hls application shall be then admitted to become a citizen 
of the United States." 

[Ed. Note.— For other cases, see Allens, Cent. Dlg. §§ 119-122.] 

In the matter of the applications of Louis Kreuter and others for 
admission to citizenship. Applications granted. 

TRIPPET, District Judge. Section 2171 of the Revised Statutes 
(Comp. St. 1916, § 4362) of the United States provides that: 

"No alien who Is a native dtlzen or subject, or a denlzen of any country, 
Btate, or soverelgnty wlth whlch the United States are at war, at the time of 
hls application, shall be then admitted to become a citizen of the United 
States." 

Further on in this section the aliens referred to in the sentence quot- 
ed are called, in two places, "alien enemies." 

The question is now presented whether or not a citizen of the Im- 
périal German Government can be admitted to citizenship in the Unit- 
ed States who filed his pétition to become a citizen prior to the déclara- 
tion of war. The question involved in the controversy is whether of 
not filing a pétition in writing prior to a déclaration of war is the ap- 

4=3For otber casas see «am* toplc & KEY-NUMBER tn ail Key-Numbarad Dlgasta k Indaxaa 
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plication, or équivalent to the application, to become a citizen, metition- 
ed in section 2171 of the Revised Statutes. This section of the Revised 
Statutés was enacted July 30, 1813, at a time when we were at war 
with Great Britain. The reports of the courts do not indicate that 
this section has been called into use since the gênerai revision of the 
Naturalization Law adopted in 1906 (Act June 29, 1906, c. 3592, 34 
Stat. 596). There exists certainly an ambiguity in the statutes, and the 
question of interprétation is now for the courts. 

I hâve made up my mind to admit thèse applicants for citizenship 
who are citizens of the Impérial German Government. Thèse people 
hâve lived hère among us for more than five years, and more than 
two years ago made a déclaration that they intended to rendunce their 
allegiance to the Impérial German Government and to become citizens 
of the United States, and they now propose to take an oath as pre- 
scribed by law in which they will renounce their allegiance to the Im- 
iserial German Government and especially the Emperor of Germany. 

In the President's message to Congress, which brought forth from 
that body the déclaration that a state of war existed between the Ger- 
man government and the United States, the Président stated that 
we accept the gage of battle "for the ultimate peacè bf the world and 
for the libération of its peoples, the Çerman peoples included." In 
another sentence of the President's message he déclares : "We hâve no 
quarrel with the German people." Again the Président says: 

"We are, let me say agaln, the sincère , friends of the German people. 
* * * We shall, hàpplly, stlll hâve aa opportunlty to prove that friendship 
in our daily attitude ând actions toward the millions of meri and woilien of 
German hirth and native sympathy who llve amongst us and share our life, 
and we shall be proud to prove it towards ail who are In fact loyal to their 
neiffhbors and to the government in the hour of test" 

This is a war waged, as I luiderstand it, by the Hohenzollerns and 
Hapsburgs, and not by the German people. My idea is that section 
2171 of the Revised Statutes is aimed to prevent the admission to citi- 
zenship of "alien enemies." In view of what is said above, it would 
be hard for me to realize that thèse applicants fall within the letter of 
the statute in question, and I could not realize that they fall within the 
spirit of the statute. 

In the Southern district of New York, where there are three 
United States District Judges, thèse judges concurred in a judgment 
admitting German citizens to citizenship in the United States, and 
the Circuit Court of Appeals has âffirmed that judgment. I am 
informed that the Department of Justice was requested by the De- 
partment of Labor to take the matter to the Suprême Court of the 
United States, and the Department of Justice repHed that after considér- 
ation of the subject it declined to take the case to the Suprême Court 
of the United States. I therefore regard the précèdent set by the Cir- 
cuit Court of Appeals as one that should be followed by this court. 
In accordance with this viéw, I will admit ail applicants to citizenship 
who filed their pétition prior to the déclaration of war with Germâny. 

There is another matter to which I should refer. If it should ap- 
pear to the Department of Justice that any one who will be admitted 
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to citîzenship of the United States under this ruling is in fact disloy- 
al, and that his proof hère has been false and a pretense, the govern- 
ment has a right to institute proceedings and hâve his citizenship papers 
canceled. 



WILSON et al. T. LEIQH BANANA CASE CO. 

(District Court, N. D. Ohio, E. D. Mardi 23, 1917.) 

No. 9319. 

Pleading <3=369(2) — Election Between Causes op Action. 

In an action for breach of a oontract, where only a single breach is 
alleged, tliough as matter of évidence tiie breacti niay be shown to con- 
sist In a refusai to pay the amount eamed by plaintlffis upon performance, 
or in defendant's Interférence or default preventlng performance, plain- 
tiffs will be requlred to elect between two separate statements of a cause of 
action, or, at their option, to amend tbeir pétition, sinee, while separate 
causes of action may be set up in the same pétition, and alternative causes 
of action, upon which only a single recovery can be had, may he set up, 
this rule does net apply where there is only one cause of action. 
[Ed. Note. — For other cases, see Pleading, Cent. Dig. $ 1199.] 

At Law. Action by Porter Wilson and another against the Leigh 
Banana Case Company. On motion to require élection between différ- 
ent causes of action. Motion granted. 

I. T. Siddall, of Cleveland, Ohio, and H. R. Loomis, of Ravenna, 
Ohio, for plaintiffs. 

Hoyt, 'Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
for défendant. 

WESTENHAVER, District Judge. Defendant's motion asks that 
plaintiffs be required to elect as between the'first and second cause of 
action stated in their amended pétition herein, upon which they will 
stand, for the reason that under the facts alleged there is really but one 
cause of action, and that the two causes attempted to be set fôrth are 
inconsistent. This motion is opposed. 

If there were in fact two causes of action set forth in the pétition, 
the motion to elect should be denied. Différent causes of action may 
be set up in the same pétition, subject only to the limitations of section 
11305, Général Code of Ohio. In Dick v. Hyer, 114 N. E. 251, de- 
cided by the Suprême Court of Ohio June 23, 1916, reported in Ohio 
Law Reporter issued January 1, 1917, this section is held to permit 
the setting up in a pétition of alternative causes of action, upon which, 
however, a single recovery only can be had. It is essential, however, ■ 
to this rule, that there should be separate causes of action, even though 
but one recovery is sought or can be had. In the case cited a single 
recovery only was asked, but one cause of action was upon a promis- 
sory note, to which the défense made was that it had been altered; 
and the second, or alternative cause of action, was upon the original 

®=3For otiiir cases see sume toolc & KEY-NUMBER in ail Key-Numbered Dlgests & ladexa* 



088 241 FEDERAL REPORTER 

t 

indebtedness, for which the note had been given, It was held to be 
error to require an élection. 

In the présent case there is, in my opinion, but one cause of action, 
and not two separate causes of action, nor alternative causes of ac- 
tion, permitting only of a single recovery. The contract set up is a 
single and entire contract. A single breach only of that contract is 
alleged. As a matter of évidence, the breach may resuit from a re- 
fusai to pay because plaintiffs had successfully operated the plant 
described, producing crates at a cost of ô'/è cents each, and had thereby 
earned the $10,000, which the défendant, it is alleged, refuses to pay, 
or it maybe that they might hâve donc so, and could by évidence prove 
this f act, except for the interférence or def ault of the défendant ; but 
the uncertainty as to the facts from which this resuit, or the plaintiff's 
right to recover, flows, or the evidential facts by which the same can 
be established, does not create two causes of action, or alternative 
causes of action for a single recovery. In my opinion, plaintiffs' péti- 
tion falls within the rule laid down in the f ollowing cases : Sturgess 
V. Burton, 8 Ohio St. 2lS, 72 Am, Dec. 582; Ferguson v. Gilbert, 16 
Ohio St. 88; Gartner v. Corwine, 57 Ohio St. 246, 48 N. E. 945; 
Railway Co. v. Hedges, 41 Ohio St. 233. 

Inasmuch as this mémorandum is intended only to show counsel the 
basis upon which our ruling rests, no review of thèse authorities is 
required. The principle clearly appears in the first two headnotes of 
Sturgess v. Burton, which are as follows : 

1. "When the plalntlff has but one cause of action, the facts cannot be sub- 
dlvlded, so as to présent, fictitlously, as mlght hâve been done \inder common- 
law pleading, two or more causes of action. 

2. "Where one cause of action is set forth In two counts, as at common law,- 
the court may, on motion of the défendant, require the plaintifif to elect upon 
which count he wlll proceed." 

An order may be prepared and entered, requiring the plaintiffs to 
elect within 10 days upon which statement of their cause of action 
they will stand and go to trial, or, at their option, permitting them to 
redraft and amend their pétition within 10 days, stating the facts as 
one cause of action, in conformity to this ruling. 

An exception to this ruling may be noted in behalf of plaintiffs. 
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MEMORANDUM DECISIONS. 



BALL ENGINKERING CO. v. J. G. WHITB & CO. (Circuit Court o( Ap- 
peals, Second Circuit. April 17, 1917.) No. 209. In Errer to the District 
Court of the United States for tlie District of Connecticut. Cummings & 
Lockwood, of Stamford, Conn. (Charles D. Lockwood, of Stamford, Oonn., S. 
li. Swarts, of St. Louis, Mo., and William M. Parke, of New York City, of 
coansel), for plaintifï in error. J. Kemp Bartlett, of Baltimore. Md., and 
Lewis Sperry and Harry W. Reynolds, both of Hartford, Conn., for défend- 
ant in error. William C. Herron, Huston Thompson, Asst Atty. Gen., and 
Thomas J. Spellacy, U. S. Atty., of Hartford, Conn., amiei curlse. Before 
WARD, ROGERS, and HOUGH, Circuit Judges. See, also, 212 Fed. 1009. 

PBR CURIAM. Having examlned the record presented by this writ, we 
are of opinion that It difCers in no materlal fact from that considered In 223 

Fed. 618, C. C. A. . Therefore the décision then made is binding, the 

issues hâve been adjudicated, and the judgment below is afflrmed, with costs. 



CENTRAL NAT. BANK OF BATTLE OREEK, MICH., v. INTERSTATE 
TRUST & BANKING CO. (Circuit Court of Appeals. Fifth Circuit April 
26, 1917.) No. 2992. In Error to the District Court ot the United States for 
the Eastem District of Louislana ; Bufus E. Poster, Judge. Action by the Cen- 
tral National Bank of Battle Creek, Mich., agalnst the Interstate Trust & 
Banking Company. Judgment for défendant, and plaintlfC brlngs error. Af- 
firmed. EQwin T. Merrick and Ralph J. Schwarz, bpth of New Orléans, La., 
for plalntiff in error. Robert H. Marr, of New Orléans, La., for défendant In 
error. Before FARDEE, WADKER, and BATTS, Circuit Judges. 

PBR CURIAM. The plalntiff In error brought suit agalnst the Interstate 
Trust & Banking Company to recover $5,000, with 8 per cent, per annum in- 
terest from November 23, 1910. It sets up two distinct conflictlng causes of 
action. The flrst contention is that the Interstate Trust & Banking Company, 
having sold to It a certain promissory note whlch had attached to it bad 
collatéral, Is bound as a warranter. The other contention is that In the 
transaction for the matter of sale and purchas© of the said promissory note 
the Interstate Trust & Banking Company acted as a broker, and that, owlng 
to the gross and négligent manner In whlch It discharged its duties as 
broker, It added to and provoked the injury resultlng to the plalntiff. The 
plalntiff set up in Its answer that in the transaction recited it acted as bro- 
ker for a dlsclosed principal, and that It exerclsed du© care in the discharge 
of that duty. At the close of the évidence, both plalntiff and défendant mov- 
ed the court to direct a verdict; the plalntiff at the same time submittlng 
spécial charges to be glven in the event that its motion to direct was refused. 
The trial judge granted the motion of the défendant, and dlrected a verdict 
IH its favor. We hâve carefuUy read the évidence submitted in the case, and 
conclude, as did the trial judge, that the évidence not only warranted, but 
required, a verdict for the défendant, and that the plaintiff's motion to di- 
rect a verdict In Its favor was properly refused, as were the spécial charges 
requested. The judgment of the District Court is aflSrmed. 



FUQUA V. ST. LOUIS & S. F. RT. OO. et aL (Circuit Court of Appeals, 
Fifth Circuit April 26, 1917.) No. 2775. In Error to the District Court of 
the United States for the Northern District of Mississippi ; Henry C. Nlles, 
Judge. George T. Mltchell, of Tupelo, Miss., for plalntiff In error. J. W. 
Canada, of Memphis, Tenn., for défendants In error. Before BARDEE, 
WALKER, and BATTS, Circuit Judges. 

PER CURIAM. The plalntiff in error brought suit in the District Court 
to recover damages suffered by hlm as a car repalrer in the service of the 
défendant. On the trial of the case at the close of the évidence the trial 
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judge dlrected a verdict for the défendant, and the case has been brought 
hère for revlew, assignlng some seven spécifications of error, whlch ralsed 
substantlally but one contention, and that to the efCect that under the testi- 
mony contalned in the record the case should hâve been submltted to the 
jury. We hâve examlned the évidence, and consldered the same In the light 
of the briefs of counsel, and flnd that on the undisputed évidence no sufficient 
proof of any négligence on the part of défendant Is shown, but rather that 
the injury compiained of resulted from the négligence of the plaintifif in er- 
ror. The Terdict for the défendant was properly dlrected, and the judgment 
Is afflrmed. 



GOOD V. USBORNE. (Circuit Court of Appeals, Second Circuit. Aprll 
10, 1917.) No. 196. In Error to the District Court of the United States for 
the Western District of New York. Charles Newton, of Buffalo, N. Y., and 
Mott G. Spaulding, of Ashtabula, Ohlo, for plaintiff in error. Ottaway & 
Munson, of Westfield, N. Y., for défendant in error. Before WAKD, ROGBRS, 
and HOUGH, Circuit Jiidges. 

PER CDRIAM. Judgment afflrmed. 



GULF COMPRESS CO. v. OSCAR SMITH & SONS. (Circuit Court of Ap- 
peals, Fifth Circuit. Aprll 26, 1917.) No. 3027. In Brror to the District 
Court of the United States for the Eastem Division of the Southern District 
of Mis.sissippl ; Henry 0. Nlles, Judge. G. T. Fitzhugh, of Memphis, Tenu., 
and Gabe Jacobson and Harden Brooks, both of Meridlan, Miss., for plain- 
tiff in error. Robert H. Thompson, of Jackson, Miss., and Albert S. Bozeman, 
of Meridlan, Miss., for défendant in error. Before PARDEE, WALKER, and 
BATTS, Circuit Judges. 

PER CXJRIAM. On full considération of the record, we flnd no réversible 
error in any of the rullngs on pleadings, or on the admission of évidence, and 
that on the évidence in the case the trial judge was warranted in dlrectlng a 
verdict for the plaintiff below. The Judgment appealed from is afflrmed. 



HALIi PRINTING PRESS CO. et al. v. GEORGE MANN & CO., Limited, 
et al. (Circuit Court of Appeals, Second Circuit. AprU 10, 1917.) No. 224. 
Appeal from the District Court of the United States for the Southern District 
of New York. J. Edgar Bull, of New York City, for appellants. V. D. Borst 
and W. H. Kenyon, both of New York City, for appeilees. Before COXE, 
WARD, and HOUGH, Circuit Judges. 

PER CURIAM. Decree ([D. C] 237 Fed. 662) allirmed. 



LOUIE TAI KEE v. MAYO, Com'r of ImmIgraUon. (Circuit Court of Ap- 
peals, Kfth Circuit AprU 20, 1917.) No. 2984. Appeal from the District 
Court of the United States for the Eastern District of Loulsiana ; Rufus E. 
Foster, Judge. St. Clair Adams, of New Orléans, La., for appellant. Jos. 
W. Montgomery, U. S. Atty., of New Orléans, La., for appellee. Before 
PARDEE, WALKER, and BATTS, Circuit Judges. 

PER CURIAM. FoUowlng the ruling made in the case of Lee Wong Hln 
V. Mayo, Commissioner of Immigration, 240 Fed. 368, C. O. A. (Cir- 
cuit Court of Appeals, Fifth Circuit, présent term), the order of the District 
Court in the above-entitled cause, dlsmissing appellant's iretitlon for a vn4t of 
habeas corpus, is reversed, and saïd cause is remanded to the District Court, 
with direction to entertain the pétition and grant thé wrlt, imless the United 
States, within such tlme as the District Judge deems reasonable, shall Instl- 
tute proceedings against the relator under the provisions of the Chinese Ex- 
clusion Act. 



RHBDERI AOTIBN GESBLLSCHAFT OCEANA v. HOLLAND. SAME v. 
CLUTHA SHIPPING CO., Limited. (Circuit Court of Appeals, Second ar- 
cuit May 8, 1917.) Appeals from the District Court of the United States for 
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the Southern District of New York. The followlng is the opinion of Veeder, 
District Judge, in the lower court: "Exceptions In admlralty open the en- 
tlre record. Among the défenses excepted to is the assertion that the out- 
break of war between Great Britain and Germany renders further perform- 
ance of thèse contracts Illégal durlng the continuance of hostilities, In vlew 
of whlch thls court should not exercise jurisdlctlon. Thèse cases are con- 
trolled by the court's décision In the case of Watts, Watts & Ck>., Ltd., v. 
TJnione Austriaca di Navigazlone, etc. (D. O.) 224 Fed. 198, in whlch an 
opinion Is filed herewlth. For the reasons there glven, the libels are dis- 
missed, withont préjudice." On motions to dismiss or attirm. Burlingham, 
Montgomery & Beecher, of New York City (Roscoe H. Huppcr, of New York 
Oity, of counsel) for libelant. Convers & Kirlin, of New York City (John M. 
Wooisey, of New York City, of counsel), for respondents. Before OOXE, 
WARD, and HOUGH, Circuit Judges. 
PER CURIAM. Decrees afflrmed. 



THE SALUTATION. (Circuit Court of Appeals, Second Oreult April 26, 
1917.) No. 256. Appeal from the ilHstrict Court of the United States for the 
Bastem District of New York. P. M. Brown, of New York City, for appellant. 
Herbert Green, of New York City, for appellee. Before WARD, EOGERS, 
and HOUGH, Circuit Judges. 

PER OURIAM. Decree afflrmed. 



STB W ART V. BOSTON & M. B. R. (Circuit Court ot Appeals, First Cir- 
cuit. May 1, 1917.) No. 1273. In Error to the District Court of the United 
States for the District of New Hampshlre ; Edgar Aldrlch, Judge. Action 
by Thomas Stewart against the Boston & Maine Railroad. Judgment for 
plaintlfE (229 Fed. 862), and défendant brings error. Reversed. Alexander 
Murchie, of Concord, N. H. (Hollis & Murchie, of Ooncord, N. H., on the brief), 
for plaiutifE in error. Edward K. Woodworth, of Concord, N. H. (Streeter, 
Demond, Woodworth & Sulloway, of Concord, N. H., on the brief), for défend- 
ant in error. Before DODGB and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

PER CURIAM. We think the question in this case is properly before us 
on the record, and that the District Court erred in decllning to exercise Its 
discrétion and pass upon the question of fact presented by the affidavits. The 
judgment of the District Court is reversed, with instructions to that court 
to consider and pass upon the motion for a new trial In so far as It is based 
on the ground of newly discovered évidence, and for further proceedings 
not inconsistent wlth this opinion; and the plaintiff in eiTor recovers liis 
costs ia this court. 
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